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Wie FOREWORD 


TRADE CasEs reports the full, official texts of all decisions rendered 
by the higher courts, state and federal, in cases involving antitrust, 
Federal Trade Commission, and other trade regulation law problems. 
In addition, the more important lower court decisions and attorney 
generals’ opinions are included, either in full or in excerpt form. For 
good measure, Government antitrust consent decrees are included in 
full text. 


The Sherman and Clayton Antitrust Acts, the Robinson-Patman 
Price Discrimination Act, and the Federal Trade Commission Act are 
the principal federal laws interpreted and applied by these decisions. 
The state fair trade acts (involving resale price maintenance), unfair 
practices acts (involving sales below cost), and price discrimination 
and basic antitrust laws are the state laws concerned in these cases. 


In this volume, cited 1960 TRADE Cases, are reproduced all of the 
court decisions reported in TRADE REGULATION REPorts from February 
5, 1960, to January 20, 1961. These decisions appeared in the ‘“‘Cur- 
rent Court Decisions” volume of the Tenth Edition of the CCH Trapre 
REGULATION REPORTER. 


Since TraDE REGULATION REPporTs is an original reporter of the 
exact texts of official decisions as handed down by the courts, it fol- 
lows as a matter of course that these bound volumes are also authori- 
tative. Decisions appear in the chronological order of publication and 
are designated by paragraph numbers in numerical order. The para- 
graph numbers are the same as those used and referred to in the TRADE 
REGULATION REPORTER case tables and indexes, thus facilitating direct 


and cross reference. 


Each decision is preceded by: 
(a) The full name of the case. 
(b) The name of the court, the docket number, and the date 
of the decision. 
(c) Headnotes—accurate, succinct, and informative, with 
emphasis on the main issue. 


(d) References to all paragraphs in the compilations of the 
Tenth Edition of the TRADE REGULATION REPORTER which 
are pertinent to the subject matter of the case. 

(e) Names of attorneys representing the litigants, whenever 
available. 


In antitrust cases instituted by the Government, the case number 
(Blue Book number) by which the case is identified in the Antitrust 
Division of the Department of Justice is also included. 


In cases involving a Federal Trade Commission complaint or 
order, the FTC Docket number is given. 


Foreword 


Effective indexing is provided to afford quick and convenient 
contact with any case by reference to its paragraph number. The 
indexing system includes: 


(a) Table of Cases. Alphabetical, with complete listings under 
plaintiffs’ names and’ cross réferences under defendants’ 
names. The oficla! fe! national reporter citations are included 
when: available. : IBIDE 


Bis) Indexes. CBthbtete and detailed. In addition to the General 
Topical Index, covering all of the decisions in the volume, 
special indexes are provided for; 


‘(i) ..Antitrust Consent Decrees 
(ii) Federal Trade Commission Cases 
‘(#11)’ Robinson-Patman Act Cases 
_ (iv) State Fair Trade Act Cases 
fal¥,)~ natate Price Discrimination—Sales Bene on Cases 


t 
4 


This thorough indexing affords instant contact with any case 
(a) by case name, and (b) by subject matter. 


‘In planning and producing TrApeE Cases, the aim of the publishers 
throughout is to make this volume of the utmost utility in the important 
and extensive field of trade regulation. The user’s time is saved by 
concentration on the subject of trade regulation (no time is lost leafing 
through irrelevant cases); by the single reporting medium for courts 
of all jurisdictions ; and by the explanatory headnotes—clearly stated 
captions, written: by, specialists in trade regulation law. 
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COURT DECISIONS 
—Cited 1960 Trade Cases— 


i [69,596] United States of America v. Gasoline Retailers Association, Inc.; General 
Drivers, Warehousemen and Helpers Union No. 142, an Affiliate of International Brother- 
hood of Teamsters, Chauffeurs, Warehousemen & Helpers of America; Michael Sawochka; 
Russell Bassett; and Harry Gold. 

In the United States District Court for the Northern District of Indiana, Hammond 
Division. Criminal Action No. 3010. Dated January 5, 1960. 


Case No. 1461 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Combinations and Conspiracies—Price Fixing—Price Fixing Conspiracy Involving 
Gasoline Retailers and Truck Drivers’ Union.—An association of gasoline retailers and a 
drivers’ union conspired to fix the retail gasoline prices in violation of Section 1 of the 
Sherman Act. The conspiracy was evidenced primarily by contracts entered into between 
the association, the union, and individual service station operators. In addition, however, the 
conspiracy was evidenced by the conduct of the various defendants, including joint meetings of 
the association and union members, and the joint efforts of the association and the union 
to get service station operators to join both organizations. Some 85 per cent of the members 
of the association were also members of the union. The object of the conspiracy was, 
and the parties agreed, to fix prices by (1) prohibiting price advertising at service 
stations, and (2) prohibiting the giving of premiums, such as stamps, in connection with 
retail sales. The station advertising prohibition stifled competition and tended to 
stabilize prices, because price reductions occasioned by a lowering of prices to an operator 
could not be made known to the public. Therefore, there was no incentive for the 
Operator to lower his prices to the consumer. The same could be said with regard to 
premiums. 


See Combinations and Conspiracies, Vol. 1, { 2011.181. 


Combinations and Conspiracies—Labor Unions Under Antitrust Laws—Exemptions— 
Activities Which Are Not Exempt—Combining With Non-labor Groups—Service Station 
Operators Not “Employees.”—A truck drivers’ union and its officials, in a criminal action 
charging that they conspired with an association of gasoline retailers to fix prices, were 
not entitled to the antitrust exemption of Section 20 of the Clayton Act. It is a violation 
of the Sherman Act for labor unions to combine with employers to restrain trade. Here, 
there was no wage dispute and no legitimate union activities, because there were no 
“employees” and no “employers.” The service station operators were businessmen, not 
“employees.” They bought at wholesale, sold at retail, and the difference, after costs, 
represented “profits, not wages.” Hence, the union was being used to enforce or police 
the association’s price fixing objectives by picketing or threatening to picket non- 
conforming service station operators under the subterfuge that a labor dispute existed. 
The union, in turn, used the association to augment its own membership. 


See Combinations and Conspiracies, Vol. 1, J 2101.063. 


Combinations and Conspiracies—Price Fixing—Agreements Fixing Differentials to 
Be Maintained Between “Independent” and “Major” Gasoline Brands.—An association 
of gasoline retailers, a drivers’ union, and an individual were found guilty of fixing retail 
gasoline prices in violation of Section 1 of the Sherman Act where, among other practices, 
there was an agreement between the union and “independent” service station operators 
that the “premium spread” between “major” brand gasoline and “independent” brands 
would be no more than three cents per gallon. 


See Combinations and Conspiracies, Vol. 1, J 2011.181. 
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Combinations and Conspiracies—Price Fixing—Motives of Conspirators No Defense 
—Doctrine of Per Se Illegality—Retail Gasoline.—Price fixing is illegal per se under the 
Sherman Act without regard to the reasonableness of the prices fixed or the motives of 
the conspirators. Thus, in a criminal action charging an association of gasoline retailers 
and a truck drivers’ union with conspiring to fix retail gasoline prices, it was no defense 
that the conspirators sought to prevent so-called “price wars.” While such trade practices 
might be destructive to some operators, the consumer gets the benefit of the price com- 
petition. The Sherman Act was designed to protect such practices. 


See Combinations and Conspiracies, Vol. 1, f 2011. 


Department of Justice Enforcement and Procedure—Criminal Prosecutions—Suff- 
ciency of Indictment—Interstate Commerce—Conspiracy to Fix Local Retail Gasoline 
Prices.—An association of gasoline retailers, a drivers’ union, and an individual unlawfully 
restrained interstate commerce by conspiring to fix prices for the retail sale of gasoline 
in a local Indiana area. Fluid oil came from outside the state to local refineries, thence 
to bulk plants, and finally to local filling stations. Also, gasoline refined in other states 
came to terminal stations or plants in Indiana and thence to local filling stations. Thus, 
the gasoline was in interstate commerce up to, and at, the time it was put into the con- 
sumers’ individual tanks. Such commerce was burdened and directly affected by the price 
fixing agreement and by coercion directed toward the service station operators who did 
not conform to the fixed prices, namely, picketing, threats of picketing, and threats of 
cutting off their gasoline supply. 


See Department of Justice Enforcement and Procedure, Vol. 2, | 8025.620. 


Department of Justice Enforcement and Procedure—Criminal Prosecutions—Suf- 
ficiency of Indictment—Effect of Price Fixing Conspiracy—Injury to Public—Retail 
Gasoline.—A price fixing conspiracy between an association of gasoline retailers and a 
truck drivers’ union had the effect of stabilizing retail prices in the pertinent area, sup- 
pressing competition among retailers, burdening interstate commerce, restricting the 
freedom of retailers in determining the method of distributing their product, and creating 
higher prices to the consuming public in the area. 


See Department of Justice Enforcement and Procedure, Vol. 2, f 8025.560. 


Department of Justice Enforcement and Procedure—Criminal Prosecutions—Price 
Fixing Conspiracy—Sentences.—In a criminal action charging an association of gasoline 
retailers, a truck drivers’ union, and certain individuals with conspiring to fix retail 
gasoline prices in violation of Section 1 of the Sherman Act, the association was found 
guilty, fined $5,000, and assessed one-half of the court costs; the union was found guilty, 
fined $5,000, and assessed one-half of the court costs; and one of the individual defend- 
ants, an officer of the union, was found guilty, fined $3,000, and sentenced to 6 months 
imprisonment. The imprisonment sentence was suspended by the court. In sentencing 
that individual, the court noted that he was the “prime mover” of the conspiracy and 
had “deliberately, knowingly, and intentionally misused his position as head of the Union 
for illegal purposes.” Two other individuals were found guilty as members of the asso- 
ciation or the union, but not “individually as a named defendant.” 


See Department of Justice Enforcement and Procedure, Vol. 2, | 8029.700. 


For the plaintiff: Joseph Prindaville and Harold E. Baily, Attorneys, Dept. of 
Justice, Chicago, Ill, and George Vann, Assistant United States Attorney, Ham- 
mond, Ind. 


For the defendants: Eugene D. Tyler, Hammond, Ind., for Gasoline Retailers Assn., 
Inc.; Edward J, Calihan, Jr., Chicago, Ill., for General Drivers, Warehousemen and 
Helpers Union No. 142 and Russell Bassett; Albert H. Gavit, Gary, Ind., for Michael 
Sawochka; and Morris J. Walsh, Chicago, IIl., for Harry Gold. 


[Price Fixing Conspiracy] ments, I set this morning, at ten thirty, as 
Swycert, District Judge [Jn full text]: the time for decision. In announcing my 
Yesterday, at the conclusion of the argu- decision, I have in mind Rule 23(c) of the 
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Federal Rules of Criminal Procedure, which 
provides: 

“Tn a case tried without a jury the court 
shall make a general finding and shall in 
addition on request find the facts 
specially.” 

While there has been no request here, I 
think I am going to elaborate or state the 
reasons for my decision. It may take some 
time, but in the light of the evidence and 
the time that it took to try this case I think 
that the Court should go into the findings 
at some length and completely. 


[Defendants] 


While the name of the defendant, Gaso- 
line Retailers Association appears on certain 
documents and records as Gasoline Retailers 
Association, Inc., or Incorporated, it ap- 
pears from the evidence that it is an 
unincorporated association; that it is an asso- 
ciation of filling station operators who do 
business in Lake County, Indiana, pri- 
marily, and in Calumet City, Illinois, the 
territory known generally as the Calumet 
Region. In my findings henceforth, when 
I use the words, “Calumet Region,” I have 
in mind Lake County, Indiana—and par- 
ticularly the larger cities, the urban portion 
of Lake County—and Calumet City, Illinois. 

This Association, under the evidence, as 
I say, was composed of filling station op- 
erators that dealt in so-called major brand 
gasoline, by “major brand gasoline’ mean- 
ing one that is known country-wide, or at 
least statewide, and beyond the local terri- 
torial limits, such as Shell, Sinclair, Stand- 
ard, Sunoco, or Conoco. 

There was another group of filling station 
operators known as independent gasoline 
operators, who were not in the Association, 
as such. They sold gasoline at retail in the 
Calumet Region under names other than the 
so-called major brand names—such as 
Martin, Clark, Star, and Mullen Oil Com- 
pany. 

The defendant, General Drivers, Ware- 
housemen and Helpers Union No. 142, was 
a local union, an affiliate of the International 
Brotherhood of Teamsters, Chauffeurs, 
Warehousemen & Helpers of America, with 
headquarters at Gary. Its operation was 
within the Calumet Region. 


[Conspiracy Found] 


I find under the evidence, beyond a reason- 
able doubt, that there was an agreement 
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among and between these two entities or 
associations and their memberships or a 
combination with respect to the operation of 
retail gasoline stations throughout the 
Calumet Region, and specifically with re- 
spect to the sale of gasoline to the con- 
sumers. 

The Court finds that this agreement or 
combination existed for many years with 
respect to the operation of gasoline filling 
stations in the Calumet region, but specifi- 
cally from 1954 to the date of the indictment, 
June 22, 1959. 


The Court finds, beyond a reasonable 
doubt, that there was a conspiracy or 
combination that existed during this period 
to do the things itemized and specified in 
the indictment, that is, a conspiracy be- 
tween the Gasoline Retailers Association 
and the Union and the members thereof; 
also, that some of the oil companies, such 
as Sinclair and other oil companies, and 
their representatives, participated, but 1 
think, under the evidence, that they were 
not voluntary participants. 


[Prices Fixed] 


The Court finds, beyond a reasonable 
doubt, that the object of the conspiracy, as 
charged in the indictment, was to stabilize 
the retail gasoline prices throughout the 
Calumet Region in restraint of interstate 
trade and commerce, in violation of the 
Sherman Act, Title 15, United States Code, 
Section 1. The area affected by this con- 
spiracy was Lake County, Indiana, and 
Calumet City, Illinois, or the Calumet 
Region. I say that, from the evidence, 
because the evidence that I heard indicated 
that that was the territory, aside from the 
specific statements in the contracts between 
the Union and the Association, to which 
I will allude shortly. The Union and the 
Association both operated ‘in the Calumet 
Region; that was the territory of these two 
associations. And the Calumet Region, as 
indicated, is a market area for gasoline. 
While it is true that the Calumet Region is 
a part of the Chicago-Metropolitan Region, 
nevertheless it is a separate part of that 
region, and well known as such. 


[Evidence of Conspiracy] 

The conspiracy that the Court finds 
existed during the period mentioned was 
evidenced, beyond a reasonable doubt, and 
the object of the conspiracy was evidenced 
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primarily by the contracts. I have in mind 
contracts entitled “Articles of Agreement, 
Automotive Service Stations, Parking Lots, 
and Garages, Lake and Porter Counties, 
Indiana, and Calumet City, Illinois,” be- 
tween the Association and the Union and 
individual filling station operators, one dated 
1954-1956, a like contract dated 1956-1957, 
and a similar one dated 1957-1960; also 
contracts entitled “Articles of Agreement, 
Gasoline Service Stations, Lake and Porter 
Counties, Indiana, and Calumet City, 
Illinois,” these between individual inde- 
pendent stations and the Local Union No. 
142, one group dated 1954-1956, one 1956- 
1957, and another 1957-1960. 


The conduct of the different participants, 
members of the Associations and members 
of the Union, respectively, and their officers, 
also showed beyond a reasonable doubt that 
this conspiracy existed. It was evidenced 
by joint meetings of the Association and 
Union membership, where officers of both 
the Association and the Union appeared and 
participated; also in respect to the joint 
efforts of the Association and the Union 
to get station operators to join both the 
Union and the Association and to sign the 
contract known as the Automotive Service 
Station, Parking Lot, and Garage Contract. 


According to the evidence, of 206 Asso- 
ciation members, 146 were signatories to this 
contract with the Union. I believe the evi- 
dence also indicates that 85 per cent of the 
members of the Association were members 
of the Union. 


[Restraints—Advertising and Giving 
“Premiums” | 


The Court finds, beyond a reasonable 
doubt, that the object of the conspiracy was 
to fix prices or stabilize prices at retail 
throughout the Calumet Region by two 
methods: (1) By the prohibition of price 
advertising at stations, and (2) by prohibit- 
ing the giving of premiums, such as stamps, 
in connection with retail sales. 


[Continuing Agreement] 


The indictment charges that the means 
C the conspiracy was a continuing agree- 
ment among the conspirators that station 
operators would not advertise, require, or 
permit the giving of premiums in connection 
with sales of yasoline at retail; and that major 
gasoline station operators would not ad- 
vertise the rice for the retail sale of gaso- 
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line except on pumps. I find that the 
evidence supports, beyond a _ reasonable 
doubt, that allegation. 


[Restraint] 


The question arises, was this combination 
or agreement relating to price advertising 
and to premiums a restraint of trade or com- 
merce. First, was it a restraint; and, second, 
was it a restraint of interstate trade or 
commerce. 

As to the restraint, the restriction from 
advertising was a price fixing device. True, 
the evidence shows that the pump price 
of gasoline to consumers was largely, if 
not entirely, determined by the price set 
by the different oil companies, that is, 
refineries or bulk stations. In other words, 
the retail price was determined by the 
price that the filling station operator paid 
for his gasoline. Generally the spread or 
difference between the so-called tank wagon 
price and the retail price remained uni- 
form. However, when the tank wagon 
price, so-called, did change, and the retail 
price was lowered, the price advertising 
ban which had been agreed to and which 
was enforced by the defendant associations 
tended to make such lowering of the retail 
price ineffective and unknown to the public. 


Defense counsel has said that there was 
no proscription on radio or newspaper ad- 
vertising or anything other than price ad- 
vertising at the station. And this is true. 
But the very fact that there was no evi- 
dence that any filling station operator ever 
used these other media of advertising of 
gasoline shows that, as a practical matter, 
that kind of advertising was, or is, of no 
value to the individual operator who largely 
depends upon those drivers who are near 
the station when they are in need of gaso- 
line for the bulk of his trade. The sign 
at the station is what brings more business 
into the station, as the evidence in this 
case shows. The prohibition of signs, ac- 
cording to the evidence, stifles competi- 
tion and tends to stabilize the retail price 
of gasoline. If tank wagon prices changed, 
and the consequential retail price changed, 
such change could not be made known 
through advertising at the station. There- 
fore it can be inferred that there would 
be no incentive. for such changes to be 
made, and in substance and in effect, I 
think beyond a reasonable doubt that the 
agreement as to these two prohibitions, 
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and as the object of the conspiracy, was 
a price-fixing device. 

What has been said with regard to price 
advertising can be said, of course, with 
regard to premiums. A premium is a 
form of discount or a lowering of the net 
cost to the consumer. If such premiums 
could not be given with sales, then under 
the evidence such practice could have only 
one effect, and that was to keep the price 
of gasoline uniform and constant. Whether 
an automobile owner purchased gas at 
Station X or Z, there was no difference 
as to price, ordinarily, and if there was, 
he didn’t know about it until he drove 
into the ‘station. 


[Doctrine of Per Se Illegality] 


The defendants admitted that these bans 
were to prevent so-called “price wars”. I 
think it is true, I think it is indicated by 
the evidence, that gasoline price wars mean 
fierce competition. It may be harmful and 
destructive to some operators, but it like- 
wise may be an advantage to others, and 
the consumer gets the benefit of price com- 
petition. As I understand it, that was one 
of the trade practices that the Sherman 
Act was designed to protect. Therefore, 
it is a finding that this conspiracy em- 
braced and involved a price fixing, in 
essence, and as such it is under the law 
a per se violation of the Sherman Act. 


There is no question about that being 
the law under the Supreme Court deci- 
sions, “I seferliparticularly <to U. S. wv: 
Socony Vacuum Oil Co. [1940-1943 Trane 
GAsEs- 756,031 ],,. 310, Us S, 150, at pages 
212 and 213, where the court said, quoting 
another case by the Supreme Court: 


“ce 


. it has since often been decided 
and always assumed that uniform price- 
fixing by those controlling in any sub- 
stantial manner a trade or business in 
interstate commerce is prohibited by the 
Sherman Law, despite the reasonable- 
ness of the prices agreed upon.’ ” 


The Supreme Court went on to say: 


“The aim and result of every price- 
fixing agreement, if effective, is the elimi- 
nation of one form of competition. The 
power to fix prices, whether reasonably 
exercised or not, involves power to con- 
trol the market and to fix arbitrary and 
unreasonable prices. The reasonable price 
fixed today may through economic and 
business changes become the unreason- 
able price of tomorrow.” 
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And the court went on to say: (p. 218) 

“Thus for over forty years this Court 
has consistently and without deviation 
adhered to the principle that price-fixing 
agreements are unlawful per se under 
the Sherman Act and that no showing 
of so-called competitive abuses or evils 
which those agreements were designed 
to eliminate or alleviate may be inter- 
posed as a defense.” 


[Interstate Commerce] 


The next phase that I want to speak 
about is the interstate character of this 
commerce. Was the trade or commerce 
restricted by these defendant associations 
of an interstate character? Only if so 
could the restriction come within the inter- 
diction of the Sherman Law. 

The evidence shows beyond a reasonable 
doubt that fluid oil comes from outside of 
the state of Indiana to local refineries and 
thence to bulk plants, and finally to filling 
stations, including those in the Calumet 
Region. Other gasoline, while refined in 
other states than Indiana, comes into Indiana 
usually to terminal stations or plants, and 
then to filling stations. This gasoline is 
in interstate commerce up to and at the 
time it is put into the consumers’ indi- 
vidual tanks. 


In Standard Oil Company v. Federal Trade 
Commission, 173 F. 2d 210, Justice Minton 
said: 

“The late cases support the view that 
the petitioner’s operations are in com- 
merce from the refinery to its customers.” 
Whether we look at the question from 

the standpoint of whether the gasoline has 
or has not ceased to be in interstate com- 
merce, once it is in the filling station 
operator’s tank and before there is a retail 
sale made, it seems to me is beside the 
point. The cases that I have read—and I 
refer to two, Las Vegas Merchants Plumbers 
Assn v. United States [1954 Trape Cases 
{ 67,673], 210 F. 2d 732, and Umited States 
v. Employing Plasterers Ass'n [1954 TRADE 
Cases J 67,692], 347 U. S. 186—stand for 
the holding, as I read them, that if a con- 
spiracy involving price-fixing or involving 
a monopoly of trade on a local level has 
an effect on articles moving into the terri- 
tory, and which articles are the subject of 
the local trade which is the subject matter 
of the conspiracy, if there is a conspiracy 
to restrain trade, then under those circum- 
stances that trade involves interstate com- 
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merce and comes within the purview of the 
Sherman Law, regardless of the fact that 
the primary object of the restraint has to 
do with local trade and the sale of articles 
at retail. 


Justice Black, in the Employing Plasterers 
Assn case, said, in part: 

“We are not impressed by the argu- 
ment that the Sherman Act could not 
possibly apply here because the inter- 
state buying, selling, and movement of 
plastering materials had ended before the 
local restraints became effective. Where 
interstate commerce ends and local com- 
merce begins is not always easy to 
decide and is not decisive in Sherman 
Act cases However this may be, 
the complaint alleged that continuously 
since 1938 a local group of people were 
to a large extent able to dictate who 
could and who could not buy plastering 
materials that had to reach Illinois through 
interstate trade if they reached there at 
all. Under such circumstances it goes 
too far to say that the Government could 
not possibly produce enough evidence to 
show that these local restraints caused 
unreasonable burdens on the free and 
uninterrupted flow of plastering mate- 
rials into Illinois. That wholly local busi- 
ness restraints can produce the effects 
condemned by the Sherman Act is no 
longer open to question. See, e.g., United 
States v. Women’s Sportswear Manufac- 
turers Assn, 336 U.S. 460, 464.” 

I think the Las Vegas case involved a 
situation very similar to this.case. True, 
the articles were different, being plumbing 
supplies which were installed by contrac- 
tors, but the supplies moved in interstate 
commerce into Nevada, and then were sold 
by warehouses in Nevada to contractors, 
and then installed. But the analogy to this 
case is very clear to me—gasoline moving 
from outside of Indiana into Indiana, sold 
at wholesale from bulk: plants to station 
operators, who sold and installed or put 
into the tanks the gasoline. 


The Court finds that this price-fixing 
arrangement which was the object of the 
conspiracy, price-fixing of gasoline to con- 
sumers, affected and restrained the flow of 
gasoline in commerce coming from outside 
of Indiana to the Calumet Region of Indiana; 
also, that this price-fixing arrangement had 
a direct or actual bearing or effect on inter- 
state commerce; that picketing and the 
threat of picketing at bulk stations and at 
filling stations kept tank wagons from en- 
tering, or were designed to keep tank wagons 
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from entering the station; for example, at 
the Victor Bartoszek station, a truck loaded 
with gasoline, coming from the terminal to 
the station, did not deliver gas to the sta- 
tion on account of the pickets. 


There was an argument by counsel that 
the total amount of gas sold at retail nec- 
essarily remained constant, regardless of 
where the gasoline was purchased, whether 
at the station where the price was adver- 
tised, or elsewhere. I think the answer to 
that is plain. Ordinarily, lower prices pro- 
vide more sales—the evidence shows this 
—and, I think there can be no question 
about it, more total sales. 


[Coercion] 


The Court finds, beyond a reasonable 
doubt, that the object of the conspiracy 
was accomplished by the concerted action 
of the Association and the Union, and the 
various members and officers thereof, through 
threats of picketing or actual picketing of 
filling stations and bulk plants, irrespective 
of whether or not the station operator who 
advertised his prices or gave premiums, 
such as stamps, was a signatory to the 
contract between the Union and the Asso- 
ciation; that such nonconforming or non- 
complying operators were also threatened 
with having their gas supply curtailed or 
shut off. I don’t see how there could 
be any more direct effect or burden on 
interstate: commerce than that. 


[Illustrations] 


I am not going to unduly prolong this 
decision by giving more illustrations than 
I think are necessary, but I would like 
to allude to some of the evidence as to 
how, in practice, the conspiracy was effected. 


One Miskus, a station operator, testified 
that defendant Bassett asked him to be- 
come a member of the Union in 1959, al- 
though he was a station operator having 
no employees, I believe, and was in busi- 
ness with a partner. On another occasion 
the defendant Bassett came with another 
representative of the Union, Fred Noyes, 
and said that the signs had to come down 
and that the station had to stop giving out 
stamps; that if such were not done, there 
would be picketing, and that the gas sup- 
ply to the station would be cut off. A 
couple of days later a representative of 
Sinclair Oil Company called the station 
and told the witness that the station had 
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to take the signs down and stop giving 
away stamps; that if the station didn’t, the 
refinery would be picketed. 


Another witness, Ferguson, a station oper- 
ator, testified that he was not a member of 
the Union or the Association; that he was 
picketed, nevertheless, and that the defend- 
ant Sawochka said that we—meaning the 
station—are going to be picketed because 
of the signs; and he said that, as Union 
members, Ferguson and his employees would 
have to leave the station; and, further, 
“What are you going to do after you run 
out of gas?” 

Elmer Doctor, another station operator, 
who operated a station with a partner, testi- 
fied that Mr. Terry, of the Association, 
came about a week after the price signs 
were put up and asked Mr. Doctor to take 
the signs down. In reply, Mr. Doctor said, 
“We are not in the Union”. Mr. Terry said, 
“It makes no difference whether you are in 
the Union, or not.” Mr. Terry further said 
that Bartoszek was being picketed and 
having a rough time getting gas, and “the 
same thing could happen to you,” or words 
to that effect. 

James Patton, a service station operator, 
testified that he had no contract, did not 
sign one, and did not want to sign one as 
tendered him by the Association or the 
Union; that, after other visits by Union 
representatives, one Joe Carabin, who was 
a business agent, came to the station and 
said, after Patton had said he had no con- 
tract, “You will sign one soon; you won’t 
get any gas; no trucks will deliver”. Later, 
Terry, of the Association, visited Patton, 
and said, in effect, that they wanted Mr. 
Patton to join the Association; and he also 
said, “What are you trying to do? We 
would like you to join.” Finally, he said, 
“We are going to force you; we are going 
to stop your gas,” or words to that effect. 

I have been stating, in substance, from 
notes I took of the testimony of these 
witnesses during the trial. 


[Price Differential] 


The evidence further indicates, beyond a 
reasonable doubt, that there was a price 
differential which remained constant be- 
tween the independent and major brands; 
that the Union and the independents had an 
understanding that there would be a pre- 
mium spread which would not go more than 
three cents per gallon below the prices of 
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the major brands. As to the independent 
operators, there was no provision in the 
contract relating to price signs. There was, 
however, a requirement that they pay an in- 
crease to their employees over what the 
major brand operators paid employees, when 
they did have employees working for them. 


[Premiums] 


There was a provision in the contract 
between the independent operators and the 
Union with regard to premiums, and sub- 
stantially the same as that provided in the 
contract between the Association and the 
Union. 

[Number of Stations] 


I think I should allude to one contention 
that I heard during the arguments, to the 
effect that there was nothing in the evidence 
to show the total number of stations in the 
Calumet Region, and to what extent these 
agreements affected the total number. True, 
there is no evidence of the number of 
stations; but, furthermore, there is no evi- 
dence that any station was not solicited 
for membership in the Union or to sign a 
contract with the Union and the Associa- 
tion; and particularly no evidence that such 
a station operator was not visited practically 
as soon as the station opened by a Union 
or an Association representative and solicited 
for membership and a contract. 


[Labor Unions—Antitrust Exemption] 


I go now to another matter, and that 
has to do with the exemption question: 
Was this a proper Union activity whereby 
Union officials were exempt under Section 
20 of the Clayton Act? I believe this ques- 
tion is fully answered by Allen Bradley vw. 
Local Union No. 3 [1944-1945 TrapE CASES 
{ 57,386], 325 U. S. 797. I believe this is 
perhaps the headnote—I quote: 

“It is a violation of the Sherman Anti- 
trust Act for labor unions and their mem- 
bers, though furthering their own in- 
terests as wage earners, to combine with 
employers... to restrain competition in, 
and to monopolize the marketing of, such 
goods in interstate commerce.” 


I refer also to Columbia River Packers 
Assn v. Hinton [1940-1943 TrapE CASES 
7 56,185], 315 U. S. 143, particularly at page 
145, where the Supreme Court held: 

“The Union’s demand that the peti- 


tioner assent to such an agreement precipi- 
tated the present controversy. Upon the 
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petitioner’s refusal, the Union induced its 
members to refrain from selling fish to 
the petitioner, and since the Union’s con- 
trol of the fish supply is extensive, the 
petitioner was unable to obtain the fish it 
needed to carry on its business. 

“We think that the court below was in 
error in holding this controversy a ‘labor 
dispute’ within the meaning of the Norris- 
LaGuardia Act. That a dispute among 
businessmen over the terms of a contract 
for the sale of fish is something different 
from a ‘controversy concerning terms or 
conditions of employment, or concerning 
the association... of persons... seeking 
to arrange terms or conditions of employ- 
ment’ calls for no extended discussion.” 


[No Employees] 


I think the evidence shows clearly that 
many service stations selling gasoline in 
the Calumet area were operated where there 
were no employees, as such, and in such a 
situation a question immediately arises, how 
could Local Union No, 142 have any legiti- 
mate activity where there are no employees 
and no employers? There is no need for the 
Union to bargain collectively in such a situa- 
tion as to wages, hours, or working condi- 
tions. These are the legitimate activities 
of a labor union. 


[Using Union to Police Illegal Agreements] 


What we have here, in reality, is a group 
or association of filling station operators 
who wanted to work out a trade agreement 
as to certain retailing practices, particularly 
placing a ban on price advertising and the 
giving of premiums in order to stabilize 
retail gasoline prices in the Calumet Region 
and to prevent so-called gasoline price wars, 
combining with the Union and using the 
Union to enforce or police its illicit objective 
by a subterfuge, the subterfuge being the 
pretense that a labor dispute existed, when 
none in fact existed. The Union either 
threatened to picket or actually picketed a 
nonconforming station operator who either 
advertised his price of gasoline or gave 
away premiums. 


The operators of major brand gasoline 
service stations, whether under lease, or 
otherwise, were not employees, within the con- 
cept of Local 24 of the International Brother- 
hood of Teamsters v, Oliver [1959 TRADE 
Cases {[ 69,327], decided January 19, 1959, 
by the Supreme Court. It is obvious that 
the filling station operators were not con- 
trolled by the oil companies, as the lessor 
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drivers were controlled by the lessee em- 
ployers in the Oliver case. The operators 
bought at wholesale, and sold at retail. 
The difference, after costs, represented profits, 
not wages. It may be true, as argued by 
counsel for defendants, that many filling 
station operators who own their own sta- 
tions are laboring men, that they work as 
laborers, but they are not employees which the 
Union had any legitimate right to organize 
or to picket if they did not join the Union 
or conform to the contract between the 
Association and the Union. Such an oper- 
ator is a businessman, operating a business 
independently, and not the subject of col- 
lective bargaining for wages, hours, or 
working conditions. 


The question arises, who could the Union 
bargain with, under such circumstances? 
The Union’s activities in this case were not 
the kind of activities that unions gener- 
ally and legitimately engage in. Its ac- 
tivities were the strong-arm kind of ac- 
tivities, that is, picketing or threatening to 
picket for nonconformance or noncompliance 
with certain restrictive trade practices which 
the Union and the Association agreed 
would be good for the filling station oper- 
ator—but to the detriment of the buying 
public. 


[Public Injury] 


The evidence is convincing, beyond a 
reasonable doubt, that the Association used 
the Union as a means to police its ban on 
price advertising and premium giving, and /or 
as a club to get compliance from recalcitrant 
or objecting operators; and that the Union, 
in turn, used the Association to augment 
its membership; an advantage to both, but 
to the detriment, as I have said, of the 
consumer public. 


[Effect] 


I find that the effects of this conspiracy 
were such as alleged in the indictment, 
namely, that the effects of the combination 
and conspiracy were to stabilize retail gaso- 
line prices in the Calumet Region; to sup- 
press price competition among gasoline re- 
tailers; to burden, impede and diminish the 
flow of gasoline in interstate commerce; and 
to restrict the freedom of gasoline retailers 
to determine the method of distribution of 
their product. 


The Court further finds that the con- 
spiracy was carried out within the Ham- 
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mond Division of the Northern District of 
Indiana. 


[Association and Union Found Guilty] 


Upon these findings, the Court now finds 
the Gasoline Retailers Association, Inc., an 
unincorporated Association, and a legal en- 
tity, guilty as charged. 


On the findings on the evidence, the Court 
finds, beyond a reasonable doubt, the legal 
entity known as General Drivers, Ware- 
housemen and Helpers Union No. 142, an 
affiliate of International Brotherhood of 
Teamsters, Chauffeurs, Warehousemen & 
Helpers of America—that’s the full name 
of the defendant Union—guilty as charged. 


[Individual Defendants] 


As to the individual defendants, I am 
going to make certain comments before I 
make a finding. 


The evidence as to the defendant Harry 
Gold is that he was the secretary of the 
Association and a member of the board of 
directors, and a member of the negotiating 
committee for the 1956-1957 contract; that 
he appeared at some of the Association 
meetings, along with Union officials. This 
does evidence considerable activity. On the 
other hand, in my opinion Gold was no 
more active—the evidence shows that—than 
some of the other officials of the Associa- 
tion. It seems to me that it was a happen- 
stance that he obtained prominence in the 
Association’s activities. I cannot find from 
the evidence that he was a prime mover in 
this conspiracy or was any more or less 
active than any other member or official of 
the Association. While as a member he is 
guilty of the conspiracy, I do not feel that 
the Court should find him guilty individually 
as a named defendant. By this finding of 
not guilty, I am not absolving him of his 
guilt as a member or as an officer of the 
Association, and as a participant, as such, 
in this conspiracy. I am only finding him 
not guilty as a named defendant because I 
do not believe that his participation was of 
such character that the stigma of a finding 
of guilt should be visited upon him. 


Likewise, I feel that the defendant Bassett 
was more or less a figurehead and tool of 
the defendant Sawochka. He, too, partici- 
pated, no greater or less, than some other 
representatives of the Union who are not 
named in this indictment as individual de- 
fendants. I have in mind Carabin and 


Trade Regulation Reports 


Cited 1960 Trade Cases 
U.S. v. Gasoline Retailers Assn., Inc. 


76,399 


Noyes. I am convinced that he was not an 
originator of the conspiracy but acted out 
his part under orders. Therefore, like Gold, 
while I cannot absolve him of his guilt as 
a member and as a business representative 
of the Union in his activities in this con- 
spiracy, I do not think that the Court should 
find him guilty as a named defendant, thereby 
visiting upon him the stigma of guilt as a 
named defendant. 


[“Prime Mover’ | 


The defendant, Sawochka, however, oc- 
cupied a different position in this conspiracy. 
He has been in Union activities for many 
years. In my opinion, he was the constant 
and continuing link between the Associa- 
tion and the Union in their illicit relation- 
ship. In fact, it is my belief that he was the 
prime mover—the evidence shows this, in 
my opinion—of this arrangement whereby 
the Union would be able, under the guise 
of a legitimate Union activity, to police, by 
picketing and by threats of picketing, the 
means by which gasoline retail prices in 
the Calumet Region were fixed and stabil- 
ized, in violation of the Sherman Law. In 
my opinion, the defendant Sawochka knew 
the proper function of a union but took in 
more territory than was legitimate and 
thereby went beyond the law. In other 
words, he subverted his Union for an illegal 
purpose and to obtain objects unrelated to 
wage earner welfare. 


As we know, the Calumet Region is pre- 
dominantly populated, and I can take judicial 
knowledge of that, by wage earners, most 
of whom belong to unions; they are union 
members. But this activity engaged in by 
the defendant Sawochka, as the dominating 
force in this conspiracy, was not a service 
to the laboring population of this region, 
but a disservice, in that his activities created 
higher gasoline retail prices for the consuming 
public and for the wage-earner community. 
His activities therefore in this case, rather 
than promoting respect for labor unions, 
tended to create disrespect for such groups, 
in my opinion. In other words, it is my 
belief that the defendant Sawochka deliber- 
ately, knowingly, and intentionally misused 
his position as head of the Union for illegal 
purposes. I feel that he was a prominent 
part of this conspiracy, I think the evidence 
is clear and convincing to that effect, and 
therefore I feel impelled to find him guilty 
of the violation charged in the indictment. 
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I find the defendant Russell Bassett not 
guilty, for the reasons stated, that is, not 
guilty as a named defendant. I want to 
make that clear. 

And I find likewise as to Gold, not guilty 
as to Harry Gold, as a named defendant. 


I shall hear those counsel for the defend- 
ants who have been found guilty, or the 
defendant who has been found guilty; I will 
hear any statements that they wish to make 
before pronouncing sentence. 

Mr. Tyler: The defendant Association 
has no statement to make, your Honor. 


Mr, Calihan: Your Honor, is it your 
wish that, on behalf of the defendant Union, 
J make a statement so far as sentencing is 
concerned, or does this relate to any mo- 
tions for new trial? 


The Court. To sentencing. 


Mr. Calihan: So far as the Union is con- 
cerned, your Honor, I would only like to 
point out that any penalty which the Court 
might mete out to the Union would be a 
penalty as to ten per cent of the Union. 
Certainly any measure of financial punish- 
ment which the Court would mete out 
would have to be borne by persons who had 
no part in it, and any burden on the treasury 
I think your Honor ought to take into 
consideration, in passing sentence. 


Beyond that, I have nothing to say. 


Mr. Gavit: Saving, of course, all appro- 
priate motions and all other rights available 
to Mr. Sawochka, and only in response to 
your Honor’s suggestion for comments, I 
commend to your thinking with respect to 
him that even on the finding that your 
Honor announced there is neither express 
finding nor anything by inference, or other- 
wise, that Mr. Sawochka had any individual 
personal motive, individual personal gain, 
or possibility of anything of that kind, with 
respect to anything he did as a Union of- 
ficer. He individually neither did nor could 
profit in any way by his activities on behalf 
of his Union, however your Honor judged 
or has judged those activities. There is no 
picture here of monetary or other elements 
that might be said to have corrupted him 
or led him from a sincere belief that he was 
working for his Union, a mistaken belief, 
in your Honor’s findings, but at least not 
in the field that under the guise of working 
for his Union he attempted to or did or 
could have profited or gained individually 
by any of this course of conduct which, 
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right or wrong, has gone on for many, 
many years. 

The Court: Does Mr. Sawochka himself 
want to say anything? 

Mr. Gavit: Mike, do you have any com- 
ment to make? 


I think not, your Honor. 


[Purposes of Sherman Act] 


The Court: I have given this matter a 
great amount of thought. As I see it, one 
of the purposes of the Sherman Law is to 
get compliance, that is, the sanctions that 
are laid down in the Sherman Law are pri- 
marily aimed at not only getting compliance, 
continuing compliance, but also at the 
deterrence that it might have on others who 
might feel that they might engage in com- 
binations and conspiracies and contracts 
that are condemned by the Sherman Law. 
I feel that the sanctions that are imposed in 
this case ought to have that in view. While 
there is some element of penalty for wrong- 
doing, yet I have in mind that this is a 
misdemeanor. The primary purpose is to 
stop this kind of activity, rather than to 
punish for so-called wicked deeds or con- 
duct that have to do with moral turpitude. 


As to the Union and the. Association, I 
have no idea as to their financial status, but 
I think that in the light of the number of 
members of the Association, and in the 
light of the membership of the Union, the 
penalty should be substantial, as permitted 
by the statute, and within the limits, of 
course, as permitted by the statute. 


[Fines Imposed | 
Accordingly, as to the Gasoline Retailers 
Association, Inc., as to sentence, the Court 
now pronounces the sentence as follows: A 
fine in the amount of five thousand dollars. 


As to General Drivers, Warehousemen 
and Helpers Union No. 142, an affiliate of 
International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen & Helpers of 
America, on the finding of guilty, the Court 
now pronounces the following sentence: A 
fine of five thousand dollars. 


[Costs] 


The costs as to this case are also assessed, 
to be equally divided between the Union 
defendant and the Association defendant. 


I am going to grant an extension of time 
of ten days within which that fine and costs 
may be paid. 
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Mr, Calihan: Will the Government pre- 
pare a bill of costs? 


The Court: I assume the Government 
will prepare, within that period, a bill of 
costs. 

[Jail Sentences—Discussion] 


As to the defendant Sawochka, I have in 
mind that he is a man fifty-two years of 
age, a man of family; there is nothing to 
indicate anything about his record; certainly 
no prior convictions of any kind, nothing to 
indicate that; I have in mind the stipula- 
tion having to do with character evidence; 
and I also have in mind what he stated 
from the witness stand, that he was not a 
man in good health; and I know that when 
he was on the stand we had to stop several 
times, for health reasons. 


I fail to see how a served prison sentence 
would serve any useful purpose in this case. 
It seems to me what I am about to do ought 
to bring about the effects of this kind of 
a prosecution without Mr. Sawochka having 
to serve any sentence in jail or in prison. 
I am not saying that the activities here 
might not justify it. On the other hand, I 
am saying, under all of the circumstances, 
I feel that compliance with the purposes of 
the law would be carried out, and, particu- 
larly when you consider the age and health 
of the defendant, Mr. Sawochka, that a 
prison sentence would not be justified, when 
considered in balance. 

I do think that a substantial fine is indi- 
cated. I think, further, that a suspended 
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sentence is indicated, I don’t want to say 
this so much in condemnation of or to single 
the defendant Sawochka out for any differ- 
ent treatment, except, as I said, I think he 
was the prime mover:in the situation; and, 
secondly, it seems to me that when labor 
leaders or, groups go beyond the activities 
which the law permits them to engage in, 
in other words, when they take the law in 
their own hands, in effect, some indication 
ought to be given by the Court’s sentence 
that that kind of activity cannot be condoned. 


I have no idea of Mr. Sawochka’s financial 
condition or situation; I don’t know whether 
the sentence is going to be a hardship on 
him, or not. 


Mr. Gavit: I would be glad to make any 
showing that might assist you, your Honor; 
I can’t make it presently, but if it would be 
of assistance; and similarly as to his health, 
sir. 


The Court: The question of financial bur- 
den, one way or the other, is of some con- 
cern to me. If I assess the full penalty 
which I feel justified in doing, as far as a 
fine is concerned, I am afraid that that 
action might have an adverse effect upon 
members of his family. 


The sentence that I had in mind, I will 
say now, was the maximum, as far as the 
fine was concerned. I am going to make it 
three thousand dollars, and costs, that is, 
individual costs, whatever they are, as dis- 
tinguished from the costs of prosecution, 
and a sentence of six months, suspended. 
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January Session, 1960. No. 12653. Dated January 11, 1960. 


Appeal from the United States District Court for the Northern District of Illinois, 


Eastern Division. LaBuy, District Judge. 


Sherman Antitrust Act 


Combinations and Conspiracies—Labor Unions—Conspiracy to Restrict Hours of 
Sale of Prepackaged Meats—Aid to Non-Labor Groups—Legality.—A retail grocery 
chain’s complaint alleging that a butchers’ union and an association of retail food stores 
conspired to prevent the sale of prepackaged meats before 9:00 A. M. or after 6:00 P. M. 
in Chicago area stores by compelling the chain to sign a collective bargaining agreement 
which limited market operating hours to 9:00 A. M. to 6:00 P. M. stated a cause of action 
under the Sherman Act. An employer has the right and it is his duty, if he is to survive 
commercially, first to determine the needs of the public, second to provide a time, a place 
and facilities for meeting those needs, and third to provide, under the terms of the Na- 
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tional Labor Relations Act, the services of employees to accomplish such objectives. The 
rights of labor only attach to the third, and if any effort is made by labor to infringe rights 
of the employer in the first or second field, it is not shielded from thle sword of the anti- 
trust laws. Setting marketing hours is one inherent proprietary function which an employer 
has the exclusive right to determine as dictated by economic factors present within his 
trading area. Although the exercise of an employer's proprietary right to establish market- 
ing hours may incidentally affect his employees, it cannot be said that such action 1s a 
“direct frontal attack” upon or even a “remote and indirect approach” to the subject of 
the basic work day. 


See Combinations and Conspiracies, Vol. 1, J 2101.063. 


Combinations and Conspiracies—Labor Unions—Conspiracy with Non-Labor Group— 
Scope of Exemption from Antitrust Laws.—A union’s contention that an agreement per- 
taining to market operating hours is exempt from the antitrust laws since it was entered 
into in the self-interest of the employees to attain or maintain conditions deemed by the 
union relevant to the employees’ working welfare was rejected where it was alleged that 
the union conspired with a non-labor group, an association of retail food stores, to restrict 
such operating hours. The same labor union activities may or may not be in violation of 
the Sherman Act, dependent upon whether the union acts alone or in combination with 
business groups. The operation of the agreement allegedly enabled the association stores 
to remain closed without fear of losing trade and to avoid the added expense of remaining 
open. “Any attempt to clothe the alleged conspiracy with a robe of propriety by making 
the union a coconspirator is to make the latter a vehicle for exempting an otherwise unlaw- 
ful activity from the sweep of the Sherman Act.” 


See Combinations and Conspiracies, Vol. 1, § 2101.063, 2101.110, 2101.248, 2101.265, 
2111.102; Private Enforcement and Procedure, Vol. 2, [ 9022.20. 


Combinations and Conspiracies—Restraint of Interstate Commerce—Local Business 
Restraints—Effect on Interstate Commerce.—A retail grocery chain’s complaint alleging 
that the effects of an agreement to limit marketing hours to 9:00 A. M. to 6:00 P. M. have 
been to restrain the flow of interstate trade and commerce of meats and meat products, 
and to maintain the price of retail meats above what they would otherwise be, properly 
charged a restraint of interstate commerce, and it should be given the opportunity to prove 
that the local restraints unreasonably burden the free and uninterrupted flow of meats 
into the Chicago market. “That wholly local business restraints can produce the effects 
condemned by the Shernian Act is no longer open to question.” It had been contended 
that the retail sale of meat over the counter was purely a local intrastate activity, which 
cannot in and of itself adversely affect interstate commerce. 


See Combinations and Conspiracies, Vol. 1, J 2035.153; Private Enforcement and Pro- 
cedure, Vol. 2, § 9022.75. 


Combinations and Conspiracies—Restraint of Trade—Rule of Reason—Factors Which 
Must Be Considered.—The question whether or not an agreement to set market hours 
comes within the rule of reason and is therefore not an unreasonable restraint of trade 
cannot be determined on a motion to dismiss, but must be determined in a trial where 
both parties will have an opportunity to offer evidence as to facts peculiar to the business 
to which the restraint is applied; its condition before and after the restraint was imposed; 
the nature of the restraint and its effect, actual and probable; and the history of the 
restraint, that is, the evil believed to exist, the reason for adopting the particular remedy, 
and the purpose or end sought to be attained. A close and objective scrutiny of particular 
conditions and purposes is necessary. 


See Combinations and Conspiracies, Vol. 1, | 2005.315. 


Private Enforcement and Procedure—Suit for Civil Damages—Defense—In Pari 
Delicto—Applicability of Defense——A union’s contention that a retail grocery chain was 
without standing to sue because, as a party to an alleged illegal collective bargaining 
agreement limiting market hours, it was im pari delicto, was rejected. When a business 
organization is the victim of an illegal conspiracy between certain of its competitors and 
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a labor union to restrain trade, the business organization is not required to fight the matter 
out by economic warfare thus subjecting its employees who are not members of the offend- 
ing union, its customers, and its stockholders, to the losses, inconvenience and damage 
of a strike, all for the purpose of shielding itself from the in pari delicto stigma. In view 
of the factual situation which confronted the chain, the defense was not available. Private 
suits are merely a vehicle intended to further enforce the antitrust laws for the benefit of 
the real party in interest, the public. The defense cannot be allowed to thwart this con- 
gressional attempt to protect the public. 


See Private Enforcement and Procedure, Vol. 2, ¥ 9010.475, 9042.350. 


Private Enforcement and Procedure—Suit for Civil Damages—Injury to Business or 
Property—Actual Damages—Sufficiency of Allegations.—In a retail grocery chain’s action 
alleging that a union and an association of retail food stores conspired to restrain trade 
by preventing the sale of meats after 6:00 P. M., the contention that that chain failed to 
allege an injury to its business or property since the volume of goods purchased would 
remain relatively constant regardless of any change in marketing hours was rejected. The 
chain alleged that the conspiracy eliminates operating economies which are available to it 
through evening operation of its special refrigerated cases and other capital equipment, 
and proper utilization of labor. Thereby, the public has been denied the benefit of lower 
prices and the plaintiff has suffered loss of profits. Where the fact of actual damages has 
been proven, mere speculation as to the amount of those damages will not defeat the 
right to recover. The complaint properly alleged facts, which, if proven, would establish 
the fact of actual damages. 


See Private Enforcement and Procedure, Vol. 2, J 9009.275. 
For the respondent-appellee: George B. Christensen, Chicago, III. 


For the petitioners-appellants: Bernard Dunau, Washington, D. C., and Lester Asher, 
Leo Segall, Robert C. Eardley, and Daniel P. Ward, Chicago, IIl. 


Affirming a decision of the U. S. District Court, Northern District of Illinois, 1959 
Trade Cases ff 69,329 and 69,439. 


Before Durry and SCHNACKENBERG, Circuit Judges, and Pratt, District Judge. 


[Appeal] trust Act. [1959 TrapE Cases { 69,439.] 


SCHNACKENBERG, Circuit Judge [In full The court below entered an order author- 
(ext) 2: “Nppellee ip lattrtit Belum ses chewel izing an immediate appeal.’ Also named as 
Téa Company: His (herein sta Jewel): defendants, but not parties to the appeal, 


qoNewitVork %cofpotation operating 196°re. 27° Associated Food Retailers of Greater 
tail stores in and around the Chicago area, Chicago, ‘Ine.,"an: Hilinois "eorporation’ (herein 


including four stores in northwestern In- referred to as Associated), a not-for-profit 


; : trade association representing several thou- 
og i ye a = ge 00 sree rile sand individual or independent food stores 
saated Meat Cutters and Butcher Workmen ae etki retail sale o aes 8 
of North America, AFL-CIO (herein some- Sh aa “nia Epis) oa sk Z A : 
times referred to as unions), Earl Saltow, OEE SEL ELOUY gaa here h SUL oO ~ 
FgileeBer tFarlstieing, HaroldglagRocay *°Cte® 
George Flosi, Lester Ferguson, Fred Clavio, 


Alex M. Nielubowski, Thomas F. Gor- 
man, R. Emmett Kelly, Mark Cantrell, 
Casimir Walezak, Stanley Brodzinski and 
William A. Stepan, officers and representa- 
tives of said unions, appeal from orders 
denying, and adhering to the denial, a mo- 
tion to dismiss Jewel’s complaint alleging a 
violation of §§ 1 and 2 of the Sherman Anti- 
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[Prepackaged Meat—Hours of Sale] 


The complaint alleges that there are ap- 
proximately 9,000 retail food stores in the 
Chicago area which sell meats, fish and 
poultry; their annual sales of such products 
exceed $5,000,000,000. Substantial portions 
of the meats and allied products so sold are 
acquired from without Illinois or acquired 


228 U.S.C. A. § 1292(b). 
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from suppliers in Illinois who have pur- 
chased said meats from out-of-state sources 
for resale to meat distributors, wholesalers 
and retail food stores in the Chicago area. 
Approximately 77.5% of such products re- 
tailed by plaintiff originate outside Illinois. 
Plaintiff’s sales of meats, poultry, fish and 
similar items customarily sold in meat 
markets were approximately $85,000,000 in 
1957. 


Final preparation of the meats for sale 
to the public is generally performed by the 
retail meat markets themselves which em- 
ploy and supervise members of defendant 
unions who perform this work. Jewel has 
introduced a “pre-packaged, self-service” 
system in approximately 174 of its stores, 
whereby the meat is cut, trimmed and 
wrapped in sanitary, transparent, cellophane 
packages in advance of sale. Under this 
system customers are able to purchase meat 
without waiting for services of a butcher, 
and butchers are able to prepare the meats 
without customer interruptions. Because of 
modern refrigeration equipment installed by 
plaintiff, prepackaged meats can be sold 
during evening hours without a butcher 
in attendance, 


The complaint further alleges that in the 
Chicago area there is a widespread demand 
that meat be available for retail purchase 
one or more evenings a week since in many 
households both husband and wife work 
during daytime hours or the family auto- 
mobile is available for marketing only in 
the evening. Plaintiff would so provide 
convenient evening hours for sale of its 
meats except for an alleged conspiracy, 
which is the subject matter of this suit. 


It is alleged that beginning ten years ago 
and continuing thenceforth, defendants have 
engaged in an unlawful combination and 
conspiracy to suppress competition among 
retail meat markets in the Chicago area and 
wholly to prevent the sale of meats and 
meat products before 9 A. M. or after 
6 P. M. Mondays through Saturdays. In 
furtherance of this alleged combination or 
conspiracy, the defendants entered into an 
agreement, the substantial terms of which, 
according to the complaint, are that they 
agreed: 


’' This provision appears in each of two dif- 
ferent collective bargaining agreements, one 
known as a ‘‘Service Contract’’ and applicable 
to ‘Service Meat Markets,’’ the other known 
as a “Self-Service Contract’’ and applicable to 
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“(a) That no person or firm be per- 
mitted to engage in the retail sale of 
fresh beef, veal, lamb, mutton or pork 
before 9:00 A. M. or after 6:00 P. M. 

“(b) That defendant locals and their 
officials and representatives named herein 
refuse to allow members of their organi- 
zations to sell fresh beef, veal, lamb, 
mutton or pork at retail before 9:00 A. M. 
or after 6:00 P. M. 

“(c) That no person or firm be per- 
mitted to sell fresh beef, veal, lamb, mut- 
ton or pork at retail before 9:00 A. M. or 
after 6:00 P. M. with or without the em- 
ployment of members of defendant unions 
outside those hours. 

“(d) The co-conspirator members of 
defendant Associated have agreed among 
themselves to insist that all collective 
bargaining agreements entered into be- 
tween them and defendant unions or be- 
tween defendant unions and plaintiff or 
other operators of food stores shall con- 
tain provisions prohibiting the sale at 
retail of fresh beef, veal, lamb, mutton 
or pork before 9:00 A. M. and after 
6:00 P. M. 

“(e) Associated, its members and of- 
ficers have conspired and agreed with the 
other defendants that neither plaintiff nor 
any other merchandiser is to be permitted 
to compete lawfully with them by operat- 
ing self-service meat markets between the 
hours of 6:00 P. M. and 9:00 P. M. 

“(f) That defendant unions, their officers 
and members have acted as the enforcing 
agent of the conspiracy.” 

Under compulsion of the alleged con- 
spiracy and the threat of strike by the 
unions, plaintiff asserts that it was forced 
to sign in late January and early February 
1958 contracts with defendant unions con- 
taining the following restriction: 


“Market operating hours shall be 9:00 
a.m. to 6:00 p.m. Monday through Satur- 
day, inclusive. No customer shall be 
served who comes into the market before 
or after the hours set forth above.’’*® 


The remaining provisions of the collective 
bargaining contracts concern hours, wages 
and conditions of employment. 


[Employer's Proprietary Right] 


1. The core of appellants’ position in their 
motion to dismiss is that “the provisions 


“Self-Service Meat Markets.’’ Each agreement 
effective October 6, 1957, runs until October 3, 
1959, and from year to year thereafter, unless 
terminated by written notice given not less than 
60 days prior to each expiration date. 
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pertaining to market operating hours and 
the basic work day are opposite sides 
of the same coin,” since, as they assert, 
a change in one automatically affects the 
other. And because one side of this coin, 
hours of employment, is governed by the 
National Labor Relations Act, ipso facto 
the reverse side is also within the exclusive 
regulatory scope of that act. Not only 
is the conclusion fallacious, but also the 
basic premise from which it is derived. 
An employer has the right and it is his 
duty, if he is to survive commercially, first 
to determine the needs of the public, second 
to provide a time, a place and facilities 
for meeting those needs, and third to pro- 
vide, under the terms of the National Labor 
Relations Act, the services of employees 
to accomplish the foregoing objectives. The 
rights of labor attach only to the third, 
and if any effort is made by labor to in- 
fringe rights of the employer in the first 
or second field, it is not shielded from 
the sword of the ‘antitrust laws. Deter- 
mining the needs of the public and meeting 
those needs are inherent proprietary rights 
and obligations of the employer and must 
be clearly distinguished from his rights and 
duties as master in the master and servant 
relationship. Setting marketing hours is 
one such proprietary function which an 
employer has the exclusive right to deter- 
mine as dictated by economic factors pres- 
ent within his trading area, 


Facts set forth in the complaint show a 
‘Widespread public demand in the Chicago 
area that meat be available for retail pur- 
chase at Jewel stores during one or more 
evenings of the week.” Plaintiff has an un- 
trammeled right to determine its course of 
action in respect to this matter. 


Whether one system of marketing or 
another offers the greater good and better 
prices in any given community is to be 
determined by the public: the laws of free 
competition may not be thwarted by a 
combination of employers and unions who 
conspire to prevent commercial development. 


Appellants rely on Teamsters Union v. 
Oliver [1959 TravE Cases { 69,237], 358 U. S. 
283 (1959), to sustain their argument that 
market operating hours are so intimately 
connected with hours of employment that 
the two cannot be divorced. In that case 
several local unions entered into a collective 
bargaining agreement with a group of inter- 
state motor carriers providing for regu- 
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lation of rental fees and wages paid to 
owner-drivers of vehicles leased to the car- 
riers. The court held that the leasing of 
these vehicles was a matter of collective 
bargaining, but carefully qualified this hold- 
ing by stating, at 293: 


“The text of the Article [agreement] 
and its unchallenged history show that its 
objective is to protect the negotiated wage 
scale against the possible undermining 
through diminution of the owner’s wages 
for driving which might result from a 
rental which did not cover his operating 
costs. This is thus but an instance, as 
this Court said of a somewhat similar 
union demand in another case, in which 
a union seeks to protect lawful employee 
interests against what is believed, rightly 
or wrongly, to be a ‘scheme or device 
utilized for the purpose of escaping the 
payment of union wages and the assump- 
tion of working conditions commensurate 
with those imposed under union standards.’ 
Milk Wagon Drivers’ Union v. Lake Valley 
Farm Products, Inc., 311 U.S. 91, 98-99 
* * * The regulations embody not the 
‘remote and indirect approach to the 
subject of wages’ * * * but a direct frontal 
attack upon a problem thought to threaten 
the maintenance of the basic wage struc- 
ture established by the collective bargain- 
ing contract.” 

Although exercise of an employer’s pro- 
prietary right to establish marketing hours 
may incidentally affect its employees, as 
will almost anything it does, it can hardly 
be argued that such action is a “direct 
frontal attack” upon or even a “remote 
and indirect approach” to the subject of 
the basic work day. It is conceivable that 
maintenance of meat markets during even- 
ing hours will create even more jobs for 
union employees. 


[Aid to Non-Labor Groups] 


2. Appellants next assert that an agree- 
ment pertaining to market operating hours 
is exempt from the antitrust laws since 
it was entered into in the self-interest of 
the employees to attain or maintain condi- 
tions deemed by the union relevant to the 
employees’ working welfare. United States v. 
Hutcheson [1940-1943 Trane Cases { 56,091], 
312 U. S. 219 (1941). However, appellants 
recognize that Allen Bradley Co. v. Local 
Union No. 3, IBEW [1944-1945 Trape CAsEs 
{ 57,386], 325 U. S. 797 (1945), qualifies 
this exemption. The Supreme Court there 
stated, at 808-810: 
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“ck * * Congress never intended that 
unions could, consistently with the Sher- 
man Act, aid non-labor groups to create 
business monopolies and to control the 
marketing of goods and services.” 

OK Ok 

“Our holding means that the same labor 
union activities may or may not be in 
violation of the Sherman Act, dependent 
upon whether the union acts alone or in 
combination with business groups.” (Italics 
supplied.) 

The complaint states that defendant As- 
sociated is a trade association consisting 
of “several thousand individual or inde- 
pendent food stores engaged in the retail 
sale of meat for human consumption in the 
Greater Chicago area.” The complaint fur- 
ther states that for many years past de- 
fendant Associated and its co-conspirator 
members and Bromann and the defendant 
unions, their officers and members, have 
insisted, despite public demand and interest 
to the contrary, that contracts between de- 
fendant unions and all operators of retail 
meat markets contain provisions prohibiting 
the retail sale of meat after 6 P.M. and have 
exercised the unions’ monopoly powers to 
effectuate that insistence. 


The operation of this agreement has en- 
abled Associated stores to remain closed 
after 6 P.M. without fear of losing trade 
to plaintiff, a major competitor, because 
of evening sales, and also to avoid the 
added expense of remaining open during the 
evening. Any attempt to clothe the alleged 
conspiracy with a robe of propriety by mak- 
ing the union a co-conspirator is to make 
the latter a vehicle for exempting an other- 
wise unlawful activity from the sweep of 
the Sherman Act. This the antitrust laws 
will not condone.’ 


[Restraint of Interstate Commerce] 


3. To establish a violation of the Sherman 
Act the alleged contract, combination or 
conspiracy must be “in restraint of trade 
or commerce among the several States * * *,” 
(15 U. S. C. A. §1, emphasis supplied.) 
Appellants admit that the complaint suf- 
ficiently alleges the interstate flow of meats 
into the Chicago market, but assert that 
failure to allege diminution of this inflow 
is fatal to plaintiff’s cause of action, since 
the retail trade of meats over the counter 
is purely a “local intrastate activity” which 


* Associated and Bromann have entrusted their 
interests in the defense of this suit to counsel 
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cannot in and of itself adversely affect inter- 
state commerce. The complaint avers that 
the effects of the alleged unlawful agree- 
ment to limit marketing hours to 9 A.M. 
to 6 P.M. has been to restrain the flow 
of interstate trade and commerce of meats 
and meat products, and to maintain the 
price of retail meats above what they would 
otherwise be. In accordance with United 
States v. Employing Plasterers Ass'n [1954 
TRADE CASES { 67,692], 347 U. S. 186, 189 
(1954), we hold that the complaint properly 
charges a restraint of interstate commerce, 
and that plaintiff should be given an oppor- 
tunity to introduce evidence to prove that 
these local restraints unreasonably burden 
the free and uninterrupted flow of meats 
into the Chicago market. “That wholly lo- 
cal business restraints can produce the ef- 
fects condemned by the Sherman Act is no. 
longer open to question.” Ibid. See also 
United States v. Employing Lathers Ass’n 
[1954 TrapE CASES § 67,693], 347 U. S. 198 
(1954); Local 167 v. United States [1932-1939 
TRADE Cases {§ 55,043], 291 U. S. 293 (1934) ; 
Sandidge v. Rogers [1958 TrapE CasEs 
{ 69,048], 256 F. 2d 269, 276 (7th Cir. 1958). 


[Rule of Reason] 


4. Appellants urge that the agreements 
in question to set market hours come within 
“the rules of reason”, and are therefore 
not an unreasonable restraint of trade. 
United States v. American Tobacco Co., 221 
U.S. 106, 179 (1911). It is clear that a 
mere agreement to eliminate competition is 
not enough to condemn it, unless a per se 
violation. Northern Pac. Ry. Co. v. United 
States [1958 TrapvE Cases J 68,961], 356 U. S. 
1, 5 (1958) ; Klor’s v. Broadway-Hale Stores 
[1959 Trape Cases § 69,316], 359 U. S. 207, 
212 (1959). A close and objective scrutiny 
of particular conditions and purposes is 
necessary in each case. Appalachian Coals, 
Inc. v. United States [1932-1939 Trape CAsEs 
1 55,025], 288 U. S. 344, 360 (1933). There- 
fore, such a determination cannot be dis- 
posed of on a motion to dismiss, but must 
be properly aired in a trial where both 
parties have an opportunity to offer evi- 
dence as to facts peculiar to the business 
to which the restraint is applied; its con- 
dition before and after the restraint was 
imposed; the nature of the restraint and its 
effect, actual and probable; and the history 


for the unions. They formally adopted by ref- 
erence the latter’s motions and briefs. 
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of the restraint, z.e., the evil believed to 
exist, the reason for adopting the particular 
remedy, and the purpose or end sought 
to be attained. Chicago Board of Trade v. 
United States, 246 U. S. 231, 238 (1918). It 
is sufficient to permit the matter to go to trial 
in that the complaint alleges the unreason- 
ableness of the restraint. 


[In Pari Delicto Defense] 


5. Appellants next assert that plaintiff is 
without standing to sue because, as a party 
to the alleged illegal agreement, it is in 
pari delicto. Appellants concede, however, 
that the in pari delicto defense does not apply 
where plaintiff's participation in the wrong 
alleged was induced by economic necessity, 
or where plaintiff's wrongful act is divorced 
from the illegal conspiracy, agreement or 
combination alleged in the complaint. 


Appellants rely principally on Lewis v. 
Quality Coal Corp., 270 F. 2d 140 (7th Cir. 
1959), where this court held that “the 
threat to cause a legal strike and its attendant 
work stoppage does not of itself constitute 
duress.” (Emphasis supplied.) Jd. at 143. 
Unlike the alleged illegal agreement here, 
the majority opinion there held that the 
contract in question was legal. When a 
business organization is the victim of an 
illegal conspiracy between certain of its com- 
petitors and a labor union and to restrain 
trade, the business organization is not re- 
quired to fight the matter out by economic 
warfare thus subjecting its employees who 
are not members of the offending union, its 
customers, and its stockholders, to the losses, 
inconvenience and damages of a strike, all 
for the purpose of shielding itself from the 
in pari delicto stigma. 

In view of the factual situation which 
confronted plaintiff, the defense of im pari 
delicto is not available here. Private suits 
are merely a vehicle intended to further 
enforce the antitrust laws for the benefit 
of the real party in interest, the public. 
In the case at bar, the in pari delicto de- 
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fense, therefore, cannot be allowed to thwart 
this congressional attempt to protect the 
public. The Supreme Court in Kiefer- 
Stewart Co. v. Seagram & Sons [1950-1951 
TrapeE Cases { 62,737], 340 U. S. 211, 214 
(1951) stated: 

“Tf petitioner and others were guilty 
of infractions of the antitrust laws, they 
could be held responsible in appropriate 
proceedings brought against them by the 
Government or by injured private persons. 
The alleged illegal conduct of petitioner, 
however, could not legalize the unlawful 
combination by respondents nor immunize 
them against liability to those they injured.” 


[Injury to Business or Property] 


6. Appellants finally urge that plaintiff 
has suffered no injury to its business or 
property since the volume of goods pur- 
chased would remain constant regardless 
of any change in marketing hours. How- 
ever, plaintiff alleges in its complaint that 
the illegal conspiracy eliminates operating 
economies which are available to plaintiff 
through evening operation of its special 
refrigerated cases and other capital equip- 
ment, and proper utilization of labor. There- 
by, the public has been denied the benefit of 
lower prices and plaintiff has suffered loss 
of profits. As this court held in A. C. 
Becken Co. v. The Gemex Corp. [1959 TRrapvE 
Cases { 69,529], 272 F. 2d ‘1 (7th Cir. 1959), 
where the fact of actual damages has been 
proven, mere speculation as to the amount 
of those damages will not defeat the plain- 
tiff’s right to recover. We hold that this 
complaint properly alleges facts, which, if 
proven, will establish the fact of actual 
damages. 


[A firmed] 


For the reasons hereinbefore set forth the 
orders of the district court are affirmed 
and this case is remanded for further pro- 
ceedings not inconsistent with the views 
herein expressed. 

Affirmed and Remanded 
for Further Proceedings. 
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Disney Productions v. American Broadcasting-Paramount 

[7 69,598] Walt Disney Productions v. American Broadcasting-Paramount Theatres, 
Inc. 


In the United States District Court for the Southern District of New York. Civil No. 
147-393. Filed January 5, 1960. 
Sherman Antitrust Act 


Combinations and Conspiracies—Copyrights—Telecasting of Motion Picture Films— 
Restrictive Provisions in Exclusive Licensing Agreement—Extending Restrictions to 
Films Not Licensed—Reasonableness—Doctrine of Per Se Illegality—An agreement grant- 
ing a television network the exclusive right, for a fixed term, to telecast a motion picture 
producer’s films does not constitute a per se violation of the antitrust laws. The agreement 
granted to the network an exclusive license to telecast three of the producer’s “programs.” 
Thus, while the producer had a library consisting of 300 television films, the agreement 
precluded it from telecasting “any programs” without the network’s consent. The producer 
contended that the restriction was illegal per se because it embraced programs not included 
in the limited copyright monopoly granted to the network as licensee. On the other hand, 
the network contended that the extension of the restriction to programs other than those 
immediately involved was justified on the ground that the telecasting of any of the 
producer’s films, by other networks, would impair the value and saleability of the three 
programs licensed to it. Denying the producer’s motion for summary judgment, the court 
ruled that it was a question of fact as to whether or not the restrictive provisions were 
reasonably required to protect the exclusive license granted to the network. Thus, the basic 
issue was whether or not those restrictions “impinged upon the public interest” by exceed- 
ing “the outer limits of restraint reasonably necessary to protect the defendant in the 
enjoyment of that which it purchased from the plaintiff.” 


A further issue of fact was raised by the producer’s contention that the network was 
also a “producer” of television programs and that the parties were, therefore, “potential” 
competitors. 


See Combinations and Conspiracies, Vol. 1, J 2013. 


For the plaintiff: Donovan Leisure Newton & Irvine, New York, N. Y., (Granville 
Whittlesey, Jr., Walter L. Stratton, Helmut J. F. Furth, and Charles W. Morse, Jr., of 
counsel) and Cox, Langford, Stoddard & Cutler, Washington, D. C. (Lloyd N. Cutler and 
Samuel A. Stern, of counsel). 


For the defendant: White & Case, New York, N. Y. (Orison S. Marden, of counsel) 
and Bergson & Borkland, Washington, D. C. (Herbert Bergson, of counsel). 

Opinion sions for the balance of its term. The agree- 
ment referred to as the “Basic Agreement”, 
as amended, supplemented and modified 
from time to time, now has been in effect for 
five years and expires on August 31, 1961, 
but an option provision permits its exten- 
sion to August 31, 1962. 


[Copyright Licensing Agreement—Legality] 


Epwarp WEINFELD, District Judge [In full 
text]: The plaintiff moves pursuant to Rule 
56 of the Federal Rules of Civil Procedure, 
for summary judgment declaring null and 
void a certain agreement with the defendant 
on the ground that it contravenes section 
1 of the Sherman Act* and offends the basic 
policy of the Copyright Law.’ Alternatively, 
in the event the agreement is held not 


[Parties] 


The plaintiff and its predecessor corpora- 
tion since 1923 have been engaged in produc- 


tainted, the plaintiff seeks a judgment de- 
claring specific restrictive provisions thereof 
void. It also moves for a temporary injunction 
restraining the defendant from enforcing 
the agreement or its restrictive provi- 

126 Stat. 209 (1890), as amended, 15 U. S. C. 


§1 (1958). 
+ Title 17, U. S.C. (1958). 
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ing motion pictures for exhibition in theatres. 
Since 1954, plaintiff has also produced films 
for television exhibition.® It is the copyright 
owner of the various theatrical and televi- 
sion motion pictures produced by it. 


3 Except for two special Christmas shows pro- 
duced in earlier years. 
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The defendant is the owner of a televi- 
sion network composed of approximately 
215 affiliated television stations with a cover- 
age of 94 per cent of all television equipped 
homes in the United States. It sells 
various television programs to commercial 
sponsors for broadcast over its network. 
The defendant itself does not produce 
any programs for television except for a 
limited number of public service programs. 
The programs it presents are purchased or 
obtained from different producers.* The de- 
fendant also operates a nationwide radio 
network comprised of approximately 350 
affiliated radio stations. 


[Background] 


The central figure in the plaintiff corpora- 
tion, as far as the creation and production of 
films is concerned, is Walter E. Disney who 
is under a personal service contract to it. 
He was one of the pioneers in the develop- 
ment of the medium of the animated cartoon 
as motion picture entertainment. He is the 
creator of many publicly recognized fanci- 
ful motion picture characters such as 
“Mickey Mouse”, “Donald Duck” and 
“Three Little Pigs”. He supervises the 
production of all motion pictures produced 
by the plaintiff, whether cartoon or live, 
theatrical or television. That his services 
are unique, extraordinary and invaluable is 
acknowledged by the parties to this litigation. 


Up to 1954, the plaintiff's primary business 
was, and still remains, the production of 
theatrical motion pictures for presentation in 
motion picture theatres. It has accumulated 
a library of 500 theatrical motion picture 
films. These include motion pictures using 
either the animated cartoon technique, live 
actors, or combinations of both, and nature 
pictures. 


In 1954, the plaintiff was in need of 
substantial financial assistance in connection 
with its contemplated development and con- 
struction of an exhibition and amusement 
park in California, to be known as “Disney- 
land’, At the same time, the defendant was 
in need of pictures for television in order 
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to improve its competitive position vis-a-vis 
other national television networks. This 
mutual need resulted in contemporaneous 
agreements, or, as phrased by one of the 
plaintiff's principals, “a joint package 
venture.” The agreements were arrived at 
only after extensive arm’s length bargain- 
ing. Under one agreement the defendant 
participated in the financing of Disneyland 
to the extent of $2,500,000, subsequently in- 
creased to $4,900,000. 


[Restrictions] 


Under the other agreement the plaintiff 
for the first time embarked upon the pro- 
duction of television motion pictures. The 
parties refer to this agreement dated May 
17, 1954, as their Basic Television Agree- 
ment. Under its terms, the plaintiff agrees 
to produce annually for seven years a series 
of filmed one-hour television programs to be 
based upon the major themes of Disneyland.® 
The program originally was called “Disney- 
land” but later changed to “Walt Disney 
Presents”, under which title it is still pro- 
duced and presented. The program content 
is to consist of newly filmed material as well 
as material from plaintiff’s library of its 
prior filmed productions which were suit- 
able for the television program.® Each new 
show is telecast once and repeat programs 
are provided for in order to have a weekly 
show during the year. The defendant is 
granted an exclusive license during the term 
of the contract to telecast the programs 
over its television network, The agreement 
also provides for Walter Disney’s per- 
sonal services as the producer and super- 
visor of the programs. This was central to 
the agreement and he personally was a party 
to the agreement. The contract is termin- 
able at the option of the defendant in the 
event of his death or should he become 
totally disabled or leave the employ of the 
plaintiff. The defendant contends that it 
sought and obtained from plaintiff not only 
programs to be televised but also the name, 
extraordinary skill and the creative produc- 
tion talent of Walter E. Disney individually. 


4This is defendant’s contention which plain- 
tiff challenges urging that defendant is also a 
producer of programs. 

5 Disneyland was opened to the public in July 
1955, and contains educational, scientific and 
amusement features created by Walter E. 
Disney and others. 

6The program content basically is to follow 
the pattern of four categories which constitute 
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nature programs similar to the ‘‘True Life 


Adventures’’ motion pictures; (2) programs 
concerning people similar to the ‘‘Land of 
Tomorrow’’ motion pictures; (3) programs 
based upon a “Frontier Land’ exhibit at 
Disneyland; and (4) programs based upon 
“Land of Fantasy.’’ 
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The defendant agreed to pay to the 
plaintiff the entire program compensation 
(but not broadcast time and facilities 
charges) received from sponsors, with a 
guaranteed minimum. The minimum pay- 
ments were stipulated for the first three 
years of the contract. In subsequent years, 
the payment for the program was to be 
negotiated by the parties and, failing agree- 
ment, the matter was to be submitted to ar- 
bitration. The contract also obligated the 
defendant to advance a substantial sum to 
the plaintiff for revolving fund purposes to 
be used for production costs in connection 
with the first year’s production of films. 
Apart from these contractual commitments, 
the defendant, in order to attract com- 
mercial sponsors for the programs, ex- 
pended substantial amounts for advertising 
and other purposes. 


The agreement contained various re- 
strictive provisions. These provided that 
during the term of the agreement the plain- 
tiff will not (1) telecast or license the tele- 
casting of any program in the United States, 
Canada and Mexico;" (2) exhibit or license 
the exhibition of any program in any motion 
picture theatre by means of theatre televi- 
sion or subscription television in the same 
areas; (3) enter into merchandising agree- 
ments relating to any character created or 
owned by plaintiff, whether or not such 
character is contained in the program li- 
censed to the defendant if such character 
is used to exploit a product competitive to 
a product of any sponsor of any program 
produced by plaintiff and licensed to the de- 
fendant; (4) exhibit or license the exhibition 
of motion picture films owned by plaintiff 
for telecasting in the United States, Canada 
or Mexico, except with the defendant’s 
written approval. Plaintiff also agreed that 
its services, activities and broadcasting in 
radio and television in the United States, 
Canada and Mexico, are exclusive to the de- 
fendant, with the exception of certain limited 
activities specified in the agreement. 


Walter Disney personally agreed that he 
would not permit his name to be used in 
the exploitation of any television or radio 
program and that he would not develop, 
produce, direct or supervise the production 
of any television or radio program except 
the television program contracted for to the 
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defendant. In effect, the defendant inter- 
prets these various provisions (an interpre- 
tation which the plaintiff appears to accept) 
as precluding, for the duration of the con- 
tract, both plaintiff and Walter Disney 
individually from telecasting any programs 
under the Disney name or containing Disney 
characters without the defendant’s consent. 


The rights to telecast the programs, after 
the defendant exhausted its rights as pro- 
vided for in the agreement, revert to the 
plaintiff who also retained all other rights 
not specifically granted to the defendant. 
These include, but are not limited to, foreign 
telecasting, theatrical, educational, mer- 
chandising and publicizing rights. 

Subsequent to the execution of the Basic 
Agreement covering the “Walt Disney Pre- 
sents” program, the parties entered into 
further arrangements for two additional 
television program series, the “Mickey 
Mouse Club” and “Zorro”. Essentially, the 
terms of the Basic Agreement were made 
applicable to these programs and again the 
defendant was granted an exclusive license 
to present them over its television network. 
The programs have been sold to com- 
mercial sponsors. The plaintiff’s library of 
television films numbers 300. During the 
five year period that the agreements have 
been in effect, the defendant has paid to the 
plaintiff for licensing fees covering the three 
programs more than $34,000,000. 


[“Extension” of Copyright Monopoly] 


As already noted, the parties were to 
negotiate the license fee payments for the 
programs after stated periods. They came 
to accord on the “Walt Disney Presents” 
program for the season 1959-1960. They 
failed to agree on the terms for the “Zorro” 
program for that season. The defendant did 
not exercise its option to continue the 
“Mickey Mouse Club” series. During the 
course of negotiations, a dispute arose as to 
whether a clause in the Basic Agreement 
which granted defendant syndication rights 
to permit the recoupment of program losses 
was still in effect. This provision obligated 
the plaintiff upon the expiration or termina- 
tion of the agreement to make good losses 
which the defendant allegedly had sustained 
with respect to the programs aud if plaintiff 
failed to do so, the defendant was given 


*The reference to Canada and Mexico in- 
cluded only areas in those countries customarily 
serviced by American networks. 
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the right to syndicate the program for one- 
year periods not exceeding five years, until 
it was made whole for the alleged program 
losses. Plaintiff sought to eliminate the 
questioned provision; defendant insisted 
upon its retention. 


Upon failure to resolve this difference as 
well as that pertaining to the license fees 
to be paid for “Zorro”, the defendant notified 
the plaintiff that by virtue of the restric- 
tive clauses in the agreements, the plaintiff 
was not free to offer the program or any 
other Walt Disney television production to 
others. Plaintiff responded by repudiating 
and disaffirming the agreement as illegal under 
the antitrust laws and the Copyright Law. 
It contends that the restrictive provisions, 
which purport to extend to copyrighted ma- 
terial other than that involved in the pro- 
grams licensed to the defendant, go beyond 
what is reasonably required to protect the 


defendant’s interest in “Walt Disney 
Presents”, “Mickey Mouse Club” and 
“Zorro”. It urges that the effect of the 


agreement and the restrictions is to sup- 
press not only further production of the 
“Zorro” and “Mickey Mouse Club” pro- 
grams, but also to stifle the creation of new 
literary properties and to prevent the release 
to the public of copyrighted theatrical 
motion picture films contained in its library 
and which are not licensed to the defendant 
ander the Basic Agreement. In end result, 
the plaintiff contends that all such programs, 
theatrical and television, are forced off the 
market and that it is effectively restrained 
from competing with, or dealing with any 
competitor of, the defendant. Accordingly, 
it argues that since the restrictive provisions 
embrace theatrical and television programs 
not included in the limited copyright 
monopoly granted to defendant as licensee, 
they are illegal per se. 


The defendant, on the other hand, con- 
tends that the exclusive licensing to it of 
the programs is not illegal per se. Further, 
it urges that the restrictive provisions are 
reasonable and necessary to protect its sub- 
stantial investment in the programs and to 


8 Cf. FTC v. Motion Picture Advertising Serv. 
‘Co. [1952-1953 TRADE CASES Jf 67,426], 344 
U. S. 392 (1953); Packard Motor Car Co. v. 
Webster Motor Car Co. [1957 TRADE CASES 
7 68,682], 243 F. 2d 418 (D. C. Cir.), cert. 
denied, 355 U. S. 822 (1957); Lawlor v. National 
Sereen Serv. Oorp. [1956 TRADE CASES 
{ 68,509], 238 F. 24 59 (3d Cir. 1956), aff'd as 
to denial of summary judgment, [1957 TRADE 
CASES { 68,630], 352 U. S. 992 (1957); Foundry 
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secure sponsorship of them; that the re- 
strictive provisions are required to prevent 
dilution of that which it purchased from 
the plaintiff, to wit, the copyrighted tele- 
vision programs which feature the Disney 
name as well as the fictional characters 
created by him; that the extension of the 
restrictions to copyrighted films other than 
those immediately involved is justified since 
the Disney name and characters are signifi- 
cant, have great audience appeal and the 
programs licensed to the defendant have 
included material from plaintiff’s entire 
library, whether theatrical motion pictures 
or television films. For example, the de- 
fendant points to the fact that it is presently 
obligated to pay to the plaintiff for the 
“Walt Disney Presents” program for the 
current 1959-1960 season the sum of $4,160,000 
and if other Disney programs, whether 
“Mickey Mouse Club”, “Zorro”, or any 
others are licensed to other television net- 
works for telecasting, contrary to the 
restrictive provisions, the value and _ sale- 
ability of the “Walt Disney Presents” pro- 
gram will be greatly impaired and its 
investment imperiled. These, in broad out- 
line, are the respective contentions of the 
parties. 
[Summary Judgment Denied] 


Upon a review and study of the volu- 
minous record presented on this motion for 
summary judgment, the Basic Agreement 
and the subsequent agreements of modifica- 
tion, amendment and supplementation, I am 
satisfied that this is not a case for summary 
judgment. 


[Per Se Doctrine] 


The agreement granting to the defendant 
the exclusive right for a fixed term to 
telecast pictures produced and copyrighted 
by the plaintiff does not necessarily con- 
stitute a per se violation of the antitrust laws.* 
Whether or not the restrictive provisions 
were reasonably required to protect the ex- 
clusive license granted to the defendant and 
the exploitation of its rights under the 
license is a question of fact, the determina- 


Services, Inc. v. Beneflux Corp. [1953 TRADE 
CASES { 67,554], 206 F. 2d 214 (2d Cir. 1953); 
Bascom Launder Corp. v. Telecoin Corp. [1953 
TRADE CASES { 67,472], 204 F. 2d 331 (2d 
Cir.), cert. denied, 345 U. S. 994 (1953); United 
States v. Paramount Pictures, Inc. [1946-1947 
TRADE CASES 157,470], 66 F. Supp. 323 
(S. D. N. Y. 1946), aff’d in part, rev’d in part 
[1948-1949 TRADE CASES f 62,244], 334 U. S. 


131 (1948). 
| 69,598 
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tion of which depends upon the nature of the 
product or services involved,*the extent of 
the market, competitive conditions, trade 
practices and peculiarities of the particular 
industry in which the restraint is applied, 
as well as other factors.® In general, the 
inquiry must focus upon whether the re- 
straint provisions were grounded upon prac- 
tical business requirements to afford fair 
protection to the defendant, who in acquir- 
ing from the plaintiff the telecast rights and 
thereafter exploiting them, expended and 
continues to expend huge sums, or whether 
they were aimed at restraining or sup- 
pressing competition.” 


[Basic Issue] 


In sum, the basic issue is whether the re- 
strictive provisions exceed the outer limits 
of restraint reasonably necessary to pro- 
tect the defendant in the enjoyment of that 
which it purchased from the plaintiff so 
that in end result they impinge upon the 
public interest." The various factors which 
need be considered in resolving the funda- 
mental issue as to the reasonableness of the 
restraint are not too clearly delineated on 
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this record. They present such involved and 
complex questions “that it is better first to. 
let them be fully developed at a trial and 
findings made after that has been done.” * 


[“Potential” Competition] 


Apart from the paucity of information on 
the various relevant factors which are ger- 
mane to the basic issue of the reasonableness. 
of the restraint, one essential fact position 
taken by the plaintiff—that it and the de- 
fendant are “potential” competitors in the 
production and marketing of television 
programs—is sharply challenged. An issue 
exists here as to whether defendant, like 
the plaintiff, is engaged in the business of 
producing television programs or whether 
its business activities are confined to selling 
television programs which it purchases from 
various producers, to commercial sponsors 
for broadcast over its networks. Clearly this 
is no case for summary judgment. 


[Ruling] 


The motion for summary judgment on the 
first cause of action is denied, as is the 
motion for preliminary injunctive relief. 


[69,599] United States of America v. Anheuser-Busch, Inc.; American Brewing 
Company; City Products Corporation; and Wagner Brewing Company. 


In the United States District Court for the Southern District of Florida. Civil Action 


No. 8906-M. Dated January 11, 1960. 


Case No. 1421 in the Antitrust Division of the Department of Justice. 


Clayton Antitrust Act 


Acquisitions of Stock or Assets—Consent Decree—Practices Enjoined—Acquisitions 
of Breweries.—A brewer was prohibited by a consent decree from acquiring any interest 
in any Florida brewing facility and, for a period of five years from the judgment, from 
acquiring any interest in any brewing facility unless approved by the Court. 

See Acquisitions of Stock or Assets, Vol. 1, J 4209.400. 


Acquisitions of Stock or Assets—Consent Decree—Practices Enjoined—Selling of 
Breweries.—Three brewers were prohibited by a consent decree from selling any interest 
in any brewing facility owned by them except after notifying the Department of Justice. 


°Cf. Times-Picayune Pub. Co. v. United 
States [1953 TRADE CASES ] 67,494], 345 U. S. 
594, 615 (1953); United States v. Columbia Steel 
Co, [1948-1949 TRADE CASES { 62,260], 334 
U. S. 495, 527 (1948); Board of Trade v. 
United States, 246 U. S. 231, 238 (1918); United 
States v. Bausch & Lomb Optical Co., 45 F. 
Supp. 387 (S. D. N. Y. 1942), aff'd by an 
equally divided Court [1944-1945 TRADE CASES 
{| 57,224], 321 U. S. 707 (1944). 

Cf. HTC v. Motion Picture Advertising Serv. 
Co. [1952-1958 TRADE CASES f 67,426], 344 


1 69,599 


U. S. 392, 396 (1953); United States v. Addyston 
Pipe & Steel Co., 85 Fed. 271, 282 (6th Cir. 
1898), aff'd, 175 U. S. 211 (1899). 

4 United States v. Addyston Pipe & Steel Co.,. 
85 Fed. 271, 282 (6th Cir. 1898), ait!d, 175 U. Si 
211 (1899); Bascom Launder Corp. v. Telecoin 
Corp. [1953 TRADE CASES { 67,472], 204 F. 
2d 331 (2d Cir.), cert. denied, 345 U. S. 994 
(1953). 

2 Foundry Services, Inc. v. Beneflux Corp. 
[1953 TRADE CASES { 67,554], 206 F. 2d 214, 
216 (2d Gir. 1953). 


© 1960, Commerce Clearing House, Inc. 


Number 145—115 


Cited 1960 Trade Cases 


U. S. v. Anheuser-Busch, Inc. 


76,413 


This prohibition also excepted sales of stock of one of the companies and the merger of the 
other two into it. 


See Acquisitions of Stock or Assets, Vol. 1, J 4209. 


Acquisitions of Stock or Assets—Consent Decree—Divestiture—A brewer was ordered 
by a consent decree to divest itself of an acquired brewery. The decree required that the 
brewer report monthly to the Court on its efforts to accomplish the divestiture, that the 
Court approve any proposed sale, and that the brewer maintain and operate the brewery 
until sale is accomplished. Not until six months after divestiture will the brewer be 
permitted to market a brand of its beer within the decree’s enforcement area. If, within 
one year from the date of the decree, divestiture has not been accomplished and there is 


no reasonable expectation that it can be, the Court will consider modifying the decree. 
See Acquisitions of Stock and Assets, Vol. 1, { 4209.550. 


For the plaintiff: Robert A. Bicks, Acting Assistant Attorney General, E. Coleman 
Madsen, United States Attorney, and William D. Kilgore, Jr., George D. Reycraft, Robert 
A. Hammond, and Alan S. Ward, Attorneys, Department of Justice. 


For the defendants: 


Dwight D. Ingamells; Thomas F. Carroll; White and Case; and 


Smathers, Thompson & Dyer; for Anheuser-Busch, Aaron, Aaron, Schimberg & Hess; 


and Dixon, DeJarnette, 
Brewing, and Wagner Brewing. 


Final Judgment 


Lies, District Judge [Jn full text]: Plain- 
tiff, United States of America, having filed 
its complaint herein on October 30, 1958, 
and the Court having denied the Motion to 
Dismiss made by defendants American Brew- 
ing Company, City Products Corporation, 
and Wagner Brewing Company on January 
22, 1959, and all defendants having appeared 
by their attorneys and filed their answers 
to such complaint, denying the substantive 
allegations thereof, and 


Plaintiff and defendants having severally 
consented to the entry of this Final Judg- 
ment without trial or adjudication of any 
issue of fact or law herein and without 
any admission by plaintiff or defendants in 
respect to any such issue, 


Now, Therefore, before any testimony 
has been taken and without trial or adjudi- 
cation of any issue of fact or law herein, 
and upon consent of the parties hereto, it is 
aereby 

Ordered, Adjudged and Decreed as follows: 


I 
[Jurisdiction] 


This Court has jurisdiction of the subject 
matter hereof and of the parties hereto pur- 
suant to Section 15 of the Act of Congress 
of October 15, 1914, as amended, entitled 
“An Act to supplement existing laws against 
unlawful restraints and monopolies and for 
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Bradford, McKay & Kimbrell, 


for City Products, American 


other purposes,’ commonly known as the 
Clayton Act, and the complaint states a 
claim upon which relief may be granted 
under Section 7 of said Act. 


II 
[Defimtions] 

As used in this Final Judgment: 

(A) “Anheuser” shall mean defendant 
Anheuser-Busch, Inc., a corporation organ- 
ized and existing under the laws of the 
State of Missouri; 

(B) “American” shall mean defendant 
American Brewing Company, a corporation 
organized and existing under the ARs of 
the State of Louisiana; 

(C), “City Products” shall mean defend- 
ant City Products Corporation, a corpo- 
ration organized and existing under the 
laws of the State of Ohio; 

(D), “Wagner” shall mean defendant 
Wagner Brewing Company, a corporation 
organized and existing under the laws of 
the State of Florida; 

(E) “Miami Brewery of American” shall 
mean the assets, including trade marks, real 
property and inventory, used in the brewing 
business in the State of Florida which were 
acquired by Anheuser from City Products, 
American and Wagner pursuant to the con- 
tract of sale dated February 6, 1958 and 
supplemental letter agreement dated Febru- 
ary 8, 1958; 
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(F) “Person” shall mean any individual, 
partnership, corporation, association or other 
legal entity. 

TOO 


[Applicability] 


The provisions of this Final Judgment 
applicable to any defendant shall apply to 
that defendant and to its officers, directors, 
agents, servants, employees, subsidiaries, 
successors and assigns, and to those per- 
sons in active concert or participation with 
any defendant who receive actual notice of 
this Final Judgment by personal service or 
otherwise. 

None of the provisions of this Final Judg- 
ment shall apply to any person, other than 
a defendant, who acquires the Miami 
Brewery of American whether the acquisi- 
tion is pursuant to this Final Judgment or 
otherwise, if the acquisition is by a person 
approved by the Court after hearing. 


LV 
[Acquisitions] 


(A) Defendant Anheuser is enjoined and 
restrained from acquiring, directly or in- 
directly, any shares of stock of any corpo- 
ration engaged in the brewing of beer in 
the State of Florida, or any interest in any 
brewing facility or plant of any person 
engaged in the brewing of beer in the State 
of Florida. 


(B) Defendant Anheuser is enjoined and 
restrained, for a period of five years after 
the date of entry of this Final Judgment, 
from acquiring, directly or indirectly, any 
shares of stock of any corporation engaged 
in the brewing of beer, or any interest in 
any brewing facility or plant of any person 
engaged in the brewing of beer, except 
upon application to this Court and after 
an affirmative showing to the Court that 
the effect of such acquisition will not be 
substantially to lessen competition or to 
tend to create a monopoly in any line of 
commerce in any section of the country. 

(C) Defendants American, City Prod- 
ucts, and Wagner are each enjoined and re- 
strained from selling any brewing facility 
or plant, or shares of stock or other interest 
in any person which owns or operates any 
brewing facility or plant, owned by any of 
them at the time of entry of this Final 
Judgment except after notice in writing 
to the Assistant Attorney General in charge 
of the Antitrust Division sixty (60) days in 
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advance of such sale; provided, however, 
that the provisions of this subsection (C) 
shall not apply to (1) the sale of any shares 
of stock or other securities of City Prod- 
ucts, or (2); any merger or consolidation of 
American or Wagner into or with the other 
or into or with City Products, or (3) the 
sale or transfer of any of the shares of stock 
or property of American or Wagner to the 
other or to City Products. 


V 
[ Divestiture] 


(A), Defendant Anheuser shall, subject 
to the terms of this Final Judgment, divest 
itself of all of the Miami Brewery of 
American, and of all additional assets or 
improvements which have been added to 
said brewery since its acquisition by An- 
heuser, in its possession. 


(B) Any proposal by plaintiff or defend- 
ant Anheuser for divestiture by Anheuser 
of the Miami Brewery of American shall be 
subject to the approval of this Court, after 
hearing both plaintiff and defendant Anheuser 
in regard thereto. Such a proposal of divesti- 
ture shall have the effect of re-establishing 
the Miami Brewery of American as an 
operating factor in competition. Defendant 
Anheuser shall render monthly reports to 
this Court, with copies to the Assistant 
Attorney General in charge of the Antitrust 
Division, concerning its efforts to divest 
itself of the Miami Brewery of American. 


(C) Anheuser is ordered and directed to 
make a bona fide effort to divest itself of 
the Miami Brewery of American by sale, 
to publicize the availability for sale and to 
promote the expeditious sale of said Miami 
Brewery of American. The sale shall be 
at a price and upon terms which are accept- 
able to this Court, having due regard, among 
other things, for the reasonable market 
value of the Miami Brewery of American 
and the necessity of effectuating a prompt 
sale. 


Plaintiff or defendant Anheuser may apply 
to this Court for approval of any offer by 
any person to purchase the Miami Brewery 
of American, Any such offer to purchase 
the Miami Brewery of American shall be 
approved by this Court, after hearing plain- 
tiff and defendant Anheuser in regard thereto, 
unless it appears that such offer may have 
anti-competitive effects, or unless defendant 
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Anheuser establishes that its acceptance 
would be unreasonable. 


(D), Defendant Anheuser shall take such 
steps as are necessary to maintain the 
Miami Brewery of American until the time 
of divestiture thereof at the standard of 
operating performance applicable to said 
brewery at the time of entry of this Final 
Judgment. Pending such divestiture, de- 
fendant Anheuser shall not permit said 
physical plant to be diminished in capacity 
or turned to uses other than the production 
of beer and ale. Defendant Anheuser shall 
furnish to prospective purchasers of the 
Miami Brewery of American information 
regarding the Miami Brewery of American, 
and permit them to have such access. to, 
and to make such inspection of, the Miami 
Brewery of American’s plant and records 
as are reasonably necessary. 


(E) Defendant Anheuser is ordered and 
directed to continue to operate the Miami 
Brewery of American until the time of 
divestiture thereof in substantially the same 
manner in which it is being operated at the 
time of entry of this Final Judgment and 
to continue the production and sale of 
Regal beer in substantially the same manner 
that such production and sale is being car- 
ried on at the time of entry of this Final 
Judgment. Expenditures for advertising 
and promotion of Regal beer shall in no 
instance be less than the amount spent per 
barrel for such purposes during the year 
previous to the date of entry of this Final 
Judgment, or the total expenditures for 
such purposes during such previous year, 
whichever is less. Anheuser is ordered to 
continue to offer to sell Regal beer to the 
distributors who at the time of entry of 
this Final Judgment distribute Regal beer 
within the State of Florida. 


(F) Defendant Anheuser shall not sell 
Busch-Bavarian beer to distributors who 
sell beer within the Miami Media Coverage 
area (as that area is designated on the map 
attached hereto) and shall not advertise 
or promote Busch-Bavarian beer for sale 
in the Miami Media Coverage area until 
six months after Anheuser has, according 
to the provisions of this Final Judgment, 
divested itself of the Miami Brewery of 
American; provided that, after divestiture 
by Anheuser of the Miami Brewery of 
American, and upon application to this 
Court by defendant Anheuser or plaintiff 
and a showing of a substantial change in 
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the competitive situation in said Miami 
Media Coverage area from that which 
exists on the date of entry of this Final 
Judgment, or that other modification may 
be appropriate to re-establish the Miami 
Brewery of American as an independent 
competitive factor, this subsection (F), after 
hearing Plaintiff and Defendant Anheuser 
in regard thereto, may be appropriately 
modified by this Court. 

(G) If Anheuser has not divested itself 
of the Miami Brewery of American by sale 
within one year after the date of entry of 
this. Final Judgment, then or at any time 
thereafter, upon application to this Court 
by Defendant Anheuser, and a showing by 
Anheuser to the satisfaction of this Court 
of its bona fide efforts to sell the Miami 
Brewery of American, and that there is no 
reasonable expectation that the Miami Brewery 
of American can be sold within a reason- 
able additional period of time, or upon 
application by plaintiff requesting further 
relief, the Court shall determine whether 
other appropriate provisions for the divest- 
iture of the Miami Brewery of American 
shall be ordered, and whether the order 
that Anheuser shall sell the Miami Brewery 
of American and any other provisions con- 
tained in the foregoing subsections of this 
Section V of this Final Judgment shall be 
modified. 

(H): None of the provisions of this Sec- 
tion V nor any proposal, modification or 
order for further relief made in any pro- 
ceeding pursuant to this Section V shall 
apply to defendants. American, City Prod- 
ucts or Wagner. 


VI 
[Enforcement and Compliance | 


For the purpose of securing compliance 
with this Final Judgment, and for no other 
purpose, and subject to any legally recog- 
nized privilege, duly authorized representa- 
tives of the Department of Justice shall, 
upon the written request of the Attorney 
General, or the Assistant Attorney General 
in charge of the Antitrust Division, upon 
reasonable notice to any defendant, at its 
principal office, be permitted: 

(a) access, during the office hours of 
such defendant, to all books, ledgers, ac- 
counts, correspondence, memoranda, and 
other records and documents in the pos- 
session of or under the control of such 
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defendant relating to any of the matters 
contained in this Final Judgment applicable 
to such defendant; and 


(b) subject to the reasonable convenience 
of such defendant and without restraint or 
interference from it, to interview the officers 
and employees of such defendant, who may 
have counsel present, regarding any such 
matters. 


Any defendant upon the written request 
of the Attorney General or the Assistant 
Attorney General in charge of the Antitrust 
Division, made to its principal office, shall 
submit such written reports with respect to 
any of the matters contained in this Final 
Judgment applicable to such defendant as 
from time to time may be necessary for the 
enforcement of this Final Judgment. 


No information obtained by the means 
provided in this Section VI shall be di- 
vulged by any representative of the Depart- 
ment of Justice to any person other than a 
duly authorized representative of the Ex- 
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ecutive Branch of plaintiff except in the 
course of legal proceedings to which the 
United States is a party for the purpose of 
securing compliance with this Final Judg- 
ment, or as otherwise required by law. 


Vil 
[Jurisdiction Retained] 


Jurisdiction is retained for the purpose of 
enabling any of the parties to this Final 
Judgment to apply to this Court at any time 
for such further orders and directions as 
may be necessary or appropriate for the 
construction or carrying out of this Final 
Judgment or for the modification of any of 
the provisions thereof, except as herein- 
above provided in V(H), and for the en- 
forcement of compliance therewith and 
punishment of violations thereof. 


Vill 


Plaintiff shall recover its costs against 
the defendants to be taxed in this proceeding. 


[f 69,600] Inland Steel Products Company v. MPH Manufacturing Corporation, Inc.; 
Peter S. Pedersen, Peter S. Pedersen, Jr., and Edward Martin, d/b/a Central Farm 
Equipment Company; Peter S. Pedersen, individually; Wonder Building Corporation of 


America; and John F. Blaski. 


In the United States District Court for the Northern District of Illinois. No. 54 C 1471. 


Filed December 29, 1959, 


Sherman Antitrust Act 


Private Enforcement and Procedure—Antitrust Violations as Defense to Patent In- 
fringement Counterclaim-—Jury Trial—Joinder of Legal and Equitable Claims.—Charges 
of antitrust violations in the use of patents are not triable of right before a jury when 
plaintiff seeks only injunctive relief and alleges the violations as a defense to defendant’s 
counterclaim of patent infringement. Even though plaintiff had previously admitted that 
defendants’ demand for a jury on the patent misuse issue was proper, plaintiff had since 
waived the claim for damages that rendered it so, And “the defense of patent misuse has 
consistently been treated as an equitable defense.” 


See Private Enforcement and Procedure, Vol. 2, J 9046.40. 


For the plaintiff: Merriam, Smith & Marshall; and Mayer, Friedlich, Spiess, Tierney, 
Brown & Platt, Chicago, Ill. 


For the defendants: John O’C. Fitzgerald; Marzall, Johnston, Cook & Root; Harry 
H. Hitzeman; and Joseph Keig, Sr., Chicago, Ill. 
Memorandum on Right to Trial 
by Jury 
Epwin A. Rosson, District Judge [Jn full 


in case No. 54 C 1449 do not infringe the 
Blaski patents belonging to certain of the 
defendants, and that those patents are 
invalid. An injunction is also sought re- 


text, except for omissions indicated by ae 
asterisks]: straining the defendants from threatening 
OK OK Products or its customers with suits for 


patent infringement. By amendment to its 


Products seeks a declaratory judgment complaint, Products also charges the de- 


that the metal panels and building involved 
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fendants with misuse of the Blaski patents 
and certain antitrust violations. Treble dam- 
ages and injunctive relief are sought; the 
damage claim, however, was expressly waived 
by Products. 


The defendants filed a counterclaim 
seeking a declaratory judgment that the 
Blaski patents are valid and have been in- 
fringed by the plaintiff, as well as treble 
damages and an injunction against further 
infringement of the patents. 


The principal controversy with respect 
to this action concerns the question as to 
whether the defendants have a right to jury 
trial on the issues of validity and infringe- 
ment of the Blaski patents, by virtue of 
their claim for damages for patent infringe- 
ment. 

xe eo oe 


The question for decision is whether the 
defendants, by seeking both legal and equi- 
table relief, have foregone a jury trial on 
their damage claim. The plaintiff, relying 
upon Bellavance v. Plastic-Craft Novelty Co., 
30 F. Supp. 37 (D. Mass. 1939), and other 
similar cases, contends that a patent suit for 
both types of relief must be regarded as 
seeking a legal remedy which is incidental 
to the equitable relief. The defendants, 
however, relying upon National Dryer Manu- 
facturing Corp. v. Dryer Company of America, 
130 F. Supp. 912 (E. D. Pa. 1955), argue 
that an amendment to the Patent Act en- 
acted in 1952 has changed the rule of the 
Bellavance case. The contention of the de- 
fendants is upheld. 

x Ok x 


It remains to be considered whether the 
plaintiff's charges of patent misuse and anti- 
trust violations, as stated in the amendment 
to the complaint, are triable of right by jury. 
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The defendants argue, first, that this ques- 
tion has already been decided in favor of a 
jury trial, and, second, that the plaintiff 
concedes that the issues are of a legal nature. 


On June 26, 1957, an order was entered 
denying the plaintiff's motion to quash a 
jury demand with respect to the misuse 
issue. In a brief filed by Products with 
respect to this motion the plaintiff, indeed, 
conceded that the jury demand was proper 
as to this question. The only controversy 
which was under considetation at that time, 
however, was whether the defendants’ jury 
demand had been timely filed. It was held 
that the demand was not timely as to some 
issues in 54 C 1471 but was as to the misuse 
question. No determination, however, was 
made with respect to what questions were, in 
fact, triable as of right by jury. 


In the present posture of the antitrust 
claim the issues raised thereby are equitable 
in character. The prayer for treble dam- 
ages has been waived. The remaining relief 
sought is injunctive. Moreover, the plaintiff 
asserts that the antitrust charge will not be 
used in the statutory antitrust sense, but 
rather as a defense of patent misuse to the 
defendants’ claim of infringement. Even so 
viewed, these claims are equitable. The de- 
fense of patent misuse has consistently been 
treated as an equitable defense; it is a 
branch of the doctrine of “unclean hands.” 
See, e. g., Morton Salt Co. v. G. S. Suppiger 
Co. [1940-1943 Trane Cases {[ 56,176], 314 
U. S. 488 (1942) ; Gray Tool Co. v. Humble 
Oil & Refining Co, [1950-1951 TrapE CasEs 
TOD S04 pal COs teed aos Se (CurAceonelOon)) 
Mercoid Corporation v. Minneapolis-Honey- 
well Regulator Co., 133 F. 2d 811 (C. A. 7, 
1942). Therefore, the misuse claims are not 


triable of right by jury. 
x ok x 


[69,601] United States of America v. Home Diathermy Company, Inc. 


Civ. 


In the United States District Court for the Southern District of New York. 
126-322, Dated November 12, 1959. 


Federal Trade Commission Act 


Federal Trade Commission Enforcement and Procedure—Violation of Cease and 
Desist Order—“Spot” Announcements Deemed “Advertisements”—Civil Penalty Suit— 
“Intent” Considered in Determining Appropriate Penalty.—Civil penalties totaling $1,000 
have been imposed against a seller of a “home diathermy” device used in treating various 
ailments for violation of a Federal Trade Commission cease and desist order prohibiting 
the seller from using, in interstate commerce, certain types of advertising to promote 
the sale of its device. For example, the seller used sixteen “spot” announcements over 
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two radio stations which falsely advertised the device by stating that “for 70 cents a day 
your kidneys may work as they should,” and “for 70 cents a day you may no bones 
suffer from hay fever, headaches or neuralgia.” Such spot announcements constitute 

“advertisements” within the meaning of the cease and desist order and, therefore, violated 
the order. The seller’s contention that it did not intend them to be advertisements is 
not a factor to be considered in determining whether the seller has or has not violated 
the order. However, in determining the appropriate penalty to be assessed, the seller’s 
intent and otherwise faithful observance of the provisions of the cease and desist order 
for a period of almost fifteen years was taken into consideration. Although the statutory 
maximum for each violation was $5,000, fines totaling $1,000 were imposed as follows: 
$100 for each of the first four violations; and $50 for each of the remaining twelve violations. 


See Unfair Practices, Vol. 2, $5087.20; False Advertising, Vol. 2, $6021.31; and 
FTC Enforcement and Procedure, Vol. 2, 8661.50. 


For the plaintiff: Paul W. Williams, U.S. Attorney. 
For the defendant: Harris and Witlin, New York, N. Y. 
Judgment affixing penalties for violation of a cease and desist order in Dkt. 3653. 


Endorsement 
[Civil Penalty Suit] 


SyvesTer J. Ryan, District Judge [Jn full 
text]. This matter comes before us on 
plaintiff's motion for summary judgment 
under Rule 56 F. R. C. P. and for the 
imposition of appropriate statutory penal- 
ties against defendant under the Federal 
Trade Commission Act, 15 USCA 45(L). 
The jurisdiction of this Court is predicated 
on 28 USCA 1355. 


[False Advertising Prohibited] 


In 1940, the defendant was charged with 
a violation of Section 5(A) of the Federal 
Trade Commission Act, 15 USCA 45(a), 
which makes unlawful “unfair methods of 
competition in commerce and unfair or 
deceptive acts or practices in commerce.” 
A hearing was held, pursuant to statute and 
as a result a cease and desist order was 
issued which forbade defendant from using 
certain types of advertising in interstate 
commerce. In 1941, the cease and desist 
order was modified and this modified order 
was the one in effect at the time of the 
alleged violations since no petition to set 
aside the order was filed by defendant 
under 15 USCA 45(c). 


[Violation of FTC Order] 


Defendant sells and distributes an elec- 
trical apparatus used for diathermy treat- 
ments. After the 1941 modification of the 
cease and desist order, defendant abided by 
its terms until the time of the alleged 
violations. 
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[Type of Advertising Used] 


During a one month period between 
August 21, 1955 and September 18, 1955, 
defendant caused to be broadcast, on eight 
different days, “spot”? announcements over 
two New Jersey radio stations. Ten of 
these announcements were heard over Sta- 
tion WHBI in Newark and six were heard 
over Station WNJR in Union. Four types 
of announcements were used. The gist of 
them was that (1) “For 70 cents a day your 
kidneys may work as they should” and 
(2) “For 70 cents a day you may no longer 
suffer trom hay fever, headaches or neu- 
ralgia.” Listeners were requested to call 
or write Home Diathermy in New York 
City. 

[“Spot” Announcements Constitute 
“Advertisements” 


None of the facts are in dispute. There 
is no doubt that the announcements violate 
the terms of the cease and desist order but 
defendant argues that the spot announce- 
ments were not “advertisements” within 
the order or at least that defendant did not 
intend them to be advertisements. We hold, 
however, that they were very obviously 
advertisements within the meaning of the 
cease and desist order and that reasonable 
men could not dispute this. The intent of 
the defendant is not a factor to be con- 
sidered in determining whether defendant 
has or has not violated the order. 


[Summary Judgment] 


Therefore, we find no triable issue of 
fact in this case, and grant plaintiff’s mo- 
tion for summary judgment. 
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[Determination of Appropriate Penalty] 


We now come to the question of the 
appropriate penalty to be assessed. Since 
the Court has great discretion in this mat- 
ter, we have taken into consideration the 
intent of the defendant and its otherwise 
faithful observance of the provisions of the 
cease and desist order for a period of 
almost 15 years. There were sixteen vio- 
lations of the order. (Defendant has urged 
a reading of the statute which would reduce 


this number to six, but we find their 
argument without merit.) The statutory 
maximum for each violation is $5000. 


[Penalties Totaling $1000 Imposed] 


We hereby assess a penalty of $100 for 
each of the first four violations and a pen- 
alty of $50 for each of the remaining twelve 
violations, making a total penalty of $1,000. 


Settle order on notice. 


[| 69,602] Revlon, Inc. v. Janel Sales Corporation. 


In the New York Supreme Court, New York County, Special and Trial Term, 
ok 18. 143 N. Y. L. J., No. 6, page 15. Dated January 11, 1960; republished January 13, 


New York Fair Trade Act 


Fair Trade—Defenses to Enforcement Action—Notice of Price——When a retailer 
claimed it had no knowledge that the goods it sold were subject to a fair trade agreement, 
the Court pointed out that “it is well established law that the [Fair Trade] act requires 
no particular form of notice” and declared its satisfaction that the retailer knew the 
goods were fair traded. 


See Fair Trade, Vol. 1, J 3268.34. 


Fair Trade—Defenses to Enforcement Action—Manufacturer’s Operation of Retail 
Establishment.—A retailer’s claim that a manufacturer forfeited the protection of the 
Fair Trade Act by operating a salon where it sold its goods at retail was not allowed. 
The Court held that the manufacturer conducted the salon as part of its “general adver- 


tising and publicity campaign” and was not in competition with retailers. 


See Fair Trade, Vol. 1, J 3100.34. 


[Fair Trade Action] 


Capozzo.i, Justice [In full text]: The 
plaintiff brought this action under the New 
York Fair Trade Law, as contained in 
Article XXIV-A of the General Business 
Law, section 369, subdivisions a and b, 
asking for an injunction restraining the 
defendant from selling products bearing 
plaintiff's trade marks at less than the 
prices fixed by the plaintiff, pursuant to 
agreements entered into between plaintiff 
and retailers, and also to recover damages 
sustained by the plaintiff through allegedly 
unlawful acts of the defendant. The de- 
fendant claims that it had no knowledge 
that the merchandise which defendant ac- 
quired was subject to a fair trade agree- 
ment and that it did not knowingly and 
willfully sell such merchandise in violation 
of a fair trade agreement. It is well estab- 
lished law that the act under which the 
plaintiff proceeds requires no particular 
form of notice; it only necessitates knowl- 
edge which need not be acquired with any 
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degree of formality and defendant cannot 
complain because the plaintiff did not send 
direct or specific notice as to the particular 
prices to be charged (Seagram-Distillers 
Corp’n v. Seyopp Corporation, 2 N. Y. S. 2d 
550; Ampex Corp’n v. Goody Audio, &c. [1957 
TRADE CASES { 68,710], N. Y. L. J., May 9, 
1957, p. 6). Upon the entire record this 
court is convinced that the defendant knew 
that these particular products were fair 
traded and also knew the minimum prices 
of a number of these products. Its actions 
in selling plaintiff’s products at less than 
the scheduled prices constitutes unfair com- 
petition within the prohibition of the New 
York Fair Trade Act. The contention of 
defendant that plaintiff by operating a salon 
where one may purchase Revlon products 
at retail prices has entered into a compe- 
tition with defendant and other retailers, 
and thereby forfeited the protection of the 
Fair Trade Statute, is untenable. This 
salon is conducted as part of the general 
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advertising and publicity campaign of the 
plaintiff and not by way of competing with 
the retailers. A similar contention was 
disallowed in Revlon, Inc., v. Wagonfeld 
({1959 Trave Cases J 69,353], N. Y. L. J., 
April 21, 1959, Epstein, J.) Judgment is 
therefore directed in favor of the plaintiff 
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and also assessing damages in the sum of 
$500 for legal expenses incurred by the 
plaintiff. All motions on which decision was 
reserved and not otherwise disposed of are 
denied, Findings of fact and conclusions 
of law having been waived, this constitutes 
the decision of the court in accordance with 


restraining the defendant in accordance section 440 of the Civil Practice Act. 


with the demand made in the complaint 


[] 69,603] Herman Schwabe, Inc. v. United Shoe Machinery Corp. 


In the United States Court of Appeals for the Second Circuit. No. 75—October 
Term, 1959. Docket No. 25746. Argued November 12, 1959. Decided January 20, 1960; 
amended January 29, 1960. 

On appeal under § 1292(b) from a “partial summary judgment” of the District Court 
for the Eastern District of New York, Zavarr, District Judge, presiding, dismissing under 
Rule 56(b) so much of the plaintiff’s claim as accrued before May 27, 1953. 


Clayton Antitrust Act 


Private Enforcement and Procedure—Suit for Civii Damages—Statute of Limitations 
—Tolling Statute During Pendency of Government Suit—Retroactive Construction of 
1955 Amendment to Clayton Act.—The contention that, since Section 5 of the Clayton 
Act of 1914 gave a plaintiff the entire period of suspension during the pendency of a 
Government suit, plus four years given by Section 4B of the Act as amended in 1955, 
Section 5(b) of the Act as amended in 1955 should not be construed retroactively to cut 
down any part of the aggregate period, was rejected. Congress accorded a sufficient sub- 
stitute for shortening the pre-existing period by making the 1955 amendment go into effect 
six months after its passage, thus allowing claimants to file complaints during the six 
months; it did not intend to add four years to the pre-existing period because Section 5(b) 
required that actions be filed “either within the period of suspension or within four years 


after the cause of action accrued.” 


See Private Enforcement and Procedure, Vol. 2, J 9010.275. 


For the appellant: James M. Malloy. 
For the appellee: Ralph M. Carson. 


Affirming a decision of the U. S. District Court, Eastern District of New York, 1959 


Trade Cases {| 69,346. 


Before Lumparp, Chief Judge, and HAND and Swan, Circuit Judges. 


Hanp, Circuit Judge [In full text]: This 
is an appeal under § 1292(b) from a “partial 
summary judgment” of the District Court 
for the Eastern District of New York, 
Zavatt, J. presiding, dismissing under Rule 
56(b) so much of the plaintiff's claim as 
accrued before May 27, 1953 [1959 TrapE 
Cases { 69,346]. The complaint, filed May 
27, 1957, was to recover treble damages for 
a violation of §15 of Title 15, U. S. Code 
(the Clayton Act). It prayed for damages 
from 1939, resulting from the defendant’s 
monopoly in the shoe machinery business, 
to which the defendant alleged as a partial 
defense that the plaintiff could in no event 


1 69,603 


recover for damages occurring earlier than 
four years before the action was commenced. 
Judge Zavatt so held, on the ground that 
the amendment of the Clayton Act of 
July 7, 1955—effective January 7, 1956—so 
provided. 

Before that amendment it is agreed that 
the law of the state where the claim arose 
determined the limitation upon actions 
brought under §15. Section 16 of the Act 
of 1914 (the Clayton Act), had provided 
that the pendency of a suit by the United 
States to enforce §15 should suspend the 
“running of the statute of limitations ‘in 
respect of each and every private right of 
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action * * * during the pendency thereof,” 
and § 16b of the amendment of 1955 changed 
this provision by adding after the phrase 
“during the pendency thereof” the words, 
“and for one year thereafter.” A proviso 
to §16b declared that where the running of 
a statute against a private action had been 
so suspended the private action “shall be 
forever barred unless commenced either 
within the period of suspension or within 
four years after the cause of action ac- 
crued.” The Act of 1955 was passed on 
July 7, 1955, but did not go into effect till 
January 7, 1956.* 


A suit by the United States upon the 
same “cause of action” as that at bar was 
pending between December 15, 1947 and 
June 23, 1954; and the plaintiff argues that 
the period of limitation of the action at bar 
is the period of pendency of the United 
States suit plus four years after it had 
ended. Furthermore, it argues that, since 
it brought suit on May 27, 1957 it was 
entitled to go back of the pendency of the 
United States suit for the difference between 
four years and the period between the end 
of the suspension,—June 23, 1954—and the 
filing of the action at bar, May 27, 1957. 
That difference was two years, eleven 
months and four days, leaving a period of 
one year and twenty-six days. The upshot 
of this according to the plaintiff is that it 
is entitled to recover for all damages suf- 
fered after November 18, 1946. (It claims 
an even longer period under the Acts of 
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1942 and 1945, but in the view we take it is 
not necessary to pass upon these claims.) 
The argument is that, since § 16 of the Act 
of 1914 gave it the entire period of suspen- 
sion during the pendency of the United 
States suit (until June 23, 1954), plus the 
four years given by § 15b of the Act of 1955, 
the amendment of 1955 should not be con- 
strued retroactively to cut down any part 
of this aggregate period. 


It is true that a retroactive interpretation 
is not to be imputed to a statute unless 
such a purpose is clearly intended. Hassett 
v. Welch, 303 U. S. 303, 314; Claridge v. 
Commissioner of Internal Revenue, 323 VU. S. 
141, 164; indeed, retroaction in some cir- 
cumstances may even make an amendment 
unconstitutional unless some equivalent 
privilege is accorded. However, Congress 
did accord a sufficient substitute for shorten- 
ing the pre-existing period by making the 
Act of 1955 go into effect six months after 
its passage. This gave to claimants, whose 
claims would otherwise have been barred, 
six months of grace within which to sue, 
and we can find no possible reason for 
such a delay unless §16(b) was meant to 
compensate for the shortening of the sus- 
pension period. That this was in fact the 
purpose of the delay patently appears in 
both the House and Senate reports, to 
which it is proper to look in case of doubt. 
Wright v. Vinton Branch, 300 U. S. 440, 
463, 464. 


* That the Act entitled ‘‘An Act to supple- 
ment existing laws against unlawful restraints 
and monopolies, and for other purposes,’’ ap- 
proved October 15, 1914 (38 Stat. 730), as 
amended, is amended by inserting at the end 
of section 4 the following new sections: 

* * * 


Sec. 4B. (§15b) Any action to enforce any 
cause of action under sections 4 or 4A shall be 
forever barred unless commenced within four 
years after the cause of action accrued. No 
cause of action barred under existing law on 
the effective date of this Act shall be revived 
by this Act. 

Sec. 2. Section 5 of the Act entitled ‘‘An Act 
to supplement existing laws against unlawful 
restraints and monopolies, and for other pur- 
poses,’’ approved October 15, 1914 (38 Stat. 731; 
15 U. S. C. 16), is amended to read as follows: 

Sec. 5. (a)($16a) <A final judgment or de- 
eree heretofore or hereafter rendered in any 
civil or criminal proceeding brought by or on 
behalf of the United States under the antitrust 
laws to the effect that a defendant has violated 
said laws shall be prima facie evidence against 
such defendant in any action or proceeding 
brought by any other party against such de- 
fendant under said laws or by the United States 
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under section 4A, as to all matters respecting 
which said judgment or decree would be an 
estoppel as between the parties thereto; Pro- 
vided, That this section shall not apply to con- 
sent judgments or decrees entered before any 
testimony has been taken or to judgments or 
decrees entered in actions under section 4A. 


(b) Whenever any civil or criminal proceed- 
ing is instituted by the United States to pre- 
vent, restrain, or punish violations of any of 
the antitrust laws, but not including an action 
under section 4A, the running of the statute of 
limitations in respect of every private right of 
action arising under said laws and based in 
whole or in part on any matter complained of 
in said proceeding shall be suspended during 
the pendency thereof and for one year there- 
after. Provided, however, That whenever the 
running of the statute of limitations in respect 
of a cause of action arising under section 4 is 
suspended hereunder, any action to enforce such 
eause of action shall be forever barred unless 
commenced either within the period of suspen- 
sion or within four years after the cause of 
action accrued. 

* * * 

Sec. 4. This Act shall take effect six months 

after its enactment. 
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Solinski v. General Electric Co. [1957 TRADE 
Cases § 68,671], 149 F. Supp. 784, 787; La 
Rouche v. United Shoe Machinery Corp. [1959 
TraDE Cases § 69,317], 166 F. Supp. 633; 
Muskin v. United Shoe Machinery Co. [1958 
TRADE Cases § 69,179], 167 F. Supp. 106, 
110 have interpreted the statute the same 
way as we do, and although it is true that 
Judge McCarthy appears to have thought 
otherwise in International Shoe Machinery 
Co. v. United Shoe Machinery Corp., 167 F. 
Supp. 93, his conclusion was apparently 
tentative. Arguments drawn from the use 
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to reverse the judgment we should be 
obliged to decide directly in the face of the 
proviso to §16(b) of the amendment of 
1955. 


It is not necessary to do more than allude 
to the plaintiff's further argument that, 
even though the amendment is retroactive, 
it should be read as intended to add four 
years to the existing period of suspension. 
This is certainly not true, for the proviso 
to §16(b) is in the alternative: “either 
within the period of suspension or within 
four years after the cause of action accrued.” 


of the future tense are of no moment when 


the overall meaning is so plain. In order Judgment affirmed. 


[] 69,604] United States of America v. Irving Bitz, also known as Morris Grossman, 
Sam Feldman, Stanley J. Lehman, Harry Waltzer, William Walsh, John Lawrence, Jr., 
Angelo Lospinuso, William Fello, Rocco Fello, also known as Barney Fello, Charles 
Gordon, formerly known as Abraham Goldberg, Michael Spozate, and Bi-County News 
Corp. 


In the United States District Court for the Southern District of New York. Cr. 
159-162. Filed January 20, 1960. 


Case No. 1462 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Department of Justice Enforcement and Procedure—Criminal Prosecutions—Motions 
for Severance and Separate Trial—-Sherman and Hobbs Acts Counts—Defendants With 
and Without Criminal Records.—Officials of a union and distributors of newspapers and 
magazines were denied various motions for severance and separate trials. Non-union 
defendants charged only with conspiring to monopolize in violation of the Sherman Act 
would gain nothing from a separate trial of counts charging union defendants additionally 
with one of two alleged extortions in violation of the Hobbs Act since evidence of the 
extortions would be admissible in proof of the conspiracy to monopolize count. A motion 
by a non-union defendant, named only in the Sherman Act count, for a prior trial of 
the Hobbs Act violations was denied on the ground that he was alleged to have been a 
party to a conspiracy which resulted in acts with which the union defendants were charged 
under the Hobbs Act. Since evidence of both alleged extortions would be admissible in the 
conspiracy to monopolize trial, separation of the two extortion charges also was not 
warranted. Defendants charged only with one of the alleged extortions would have a defi- 
nite advantage in a trial separate from the conspiracy and other alleged extortion issues, 
but no prejudice was shown, and that motion, too, was denied. Similarly, trial of defend- 
ants without criminal records separately from those with criminal records was not allowed 
since the single trial would not create sufficient prejudice. 


See Department of Justice Enforcement and Procedure, Vol. 2, J 8029.750. 

Department of Justice Enforcement and Procedure—Criminal Prosecutions—Motion 
for Change of Venue—Fair Trial—Public Feeling.—A union official was denied a motion 
for change of venue when there was not “the slightest indication of an inflamed popular 
feeling on the subject’? shown within the trial district. 

See Department of Justice Enforcement and Procedure, Vol. 2, ¥ 8029. 


For the plaintiff: S. Hazard Gillespie, Jr., United States Attorney, Southern District 
of New York; Richard B. O’Donnell, Harry G. Sklarsky, Herman Gelfand, Donald 
Ferguson, Gerald R. Dicker, and John D. Swartz, Attorneys, Department of Justice. 
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U.S. v. Bite 


For the defendants: Waldman & Waldman, New York, N. Y., for William Fello, 
Rocco Fello, and Bi-County News Corp.; Sylvester & Haimoff (Louis Waldman, Louis 
Haimoff, and Seymour M. Waldman, of counsel), New York, N. Y., for Charles Gordon; 
Menahem Stim (Allen S. Stim, of counsel), New York, N. Y., for Sam Feldman; Samuel 
Duker, New York, N. Y., for William Walsh; and O’Donnell & Schwartz (Edith Lowen- 


stein, of counsel), New York, N. Y., for Stanley J. Lehman and John Lawrence, Jr. 


For a prior opinion of the U. S. District Court, Southern District of New York, see 


1959 Trade Cases {] 69,549. 


Memorandum 


Dimock, District Judge [Jn full text]: 
These are motions by defendants for severance, 
separate trials and change of venue. 

I have previously passed upon motions 
for dismissal and for bills of particulars, 
made, in many cases, under the same no- 
tices of motion. 

The indictment contained six counts. 
Count 1 alleged a conspiracy in restraint 
of commerce in the distribution and sale 
of newspapers and magazines; count 2, a 
conspiracy to monopolize such commerce; 
count 3, an interference with such com- 
merce by extortion of $25,000 in 1955 in 
violation of the Hobbs Act, 18 U. S. C. 
§ 1951; count 4, a conspiracy to effect such 
interference; count 5, an interference with 
such commerce by extortion of $45,000 
in 1957 in violation of the Hobbs Act; 
and count 6, a conspiracy to effect such 
interference. 

The motion to dismiss count 1 has been 
granted so that the indictment now contains 
the remaining counts 2, 3, 4, 5 and 6 only. 

Defendant Bitz has pleaded guilty to 
all of the counts in which he was charged, 
counts 1,92; 5 and 6. 


Motions by William Fello, Rocco Fello 
and Bi-County News Corp. 


Defendants William Fello, Rocco Fello 
and Bi-County News Corp. are indicted 
only in count 2, the count for conspiracy 
to monopolize. They ask that the trial 
of count 2 be severed from the trial of 
the rest of the remaining counts and that 
their trial under count 2 be separated from 
that of the other defendants. 

The ground for asking a trial separate 
from that of the other defendants is that 
some of the other defendants have crimi- 
nal records while the Fellos and Bi-County 
have none. They say that the defendants 
with criminal records must either take the 
stand and admit them or keep off the 
stand and create an inevitable atmosphere 
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of suspicion. In either case they say that 
the defendants with a clean record will be 
unduly prejudiced. 


The mere presence of codefendants with 
criminal records does not create such preju- 
dice as to warrant a direction for separate 
trials. 


These defendants’ motions for a sever- 
ance of the trial of count 2, the conspiracy 
to monopolize count, from the rest, or Hobbs 
Act counts, rests upon a claim that Bi- 
County was not formed until 1958, that the 
Fellos are described merely as respectively 
an officer-stockholder and an employee of 
Bi-County and that therefore Bi-County 
and the Fellos presumably had nothing to 
do with the Hobbs Act extortions which are 
alleged to have taken place in 1955 and 
1957. Defendants say that they will be 
prejudiced by proof of the Hobbs Act 
violations and that therefore count 2, the 
conspiracy to monopolize count in which 
they are charged, ought to be separately 
tried. 


The indictment charges that the con- 
spiracy to monopolize has been effectuated 
by, among other things, the two alleged 
extortions which are made the basis of the 
other counts of the indictment. Evidence 
of these alleged extortions would be ad- 
missible in proof of the conspiracy so that 
the moving defendants would gain nothing 
by severance of the counts for which the 
Hobbs Act violations are the sole basis. 
It is familiar law that evidence of acts 
of conspirators is admissible against those 
who later join the conspiracy. 


Motion of Defendant Charles Gordon 


Like defendants William Fello, Rocco 
Fello and Bi-County, defendant Charles 
Gordon asks a separate trial of count 2, 
the only remaining count in which he is 
a defendant. In addition he asks that the 
Hobbs Act charges be tried first. Gordon 
is alleged to be an officer of Bronx County 
News Corp. Bronx County News Corp. 
is not mentioned elsewhere in the indictment 
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except in the statement that defendant Irving 
Bitz is an officer and stockholder therein. 
Count 2 charges that one purpose of the 
conspiracy was to exclude potential com- 
petitors of defendants Irving Bitz, Charles 
Gordon and Bi-County, that such competitors 
have been deprived of equal opportunity and 
that said defendants have obtained a monop- 
oly. Defendant Irving Bitz has pleaded 
guilty to all of the remaining counts in 
which he was named, count 2 and counts 
5 and 6 charging Hobbs Act offenses in 
1957. 


Defendant Gordon’s plea for a prior trial 
of the Hobbs Act counts is made on the 
ground that, of those named as remaining 
defendants in the monopoly count, he, the 
Fellos and Bi-County constitute a separate 
class from all the rest of the defendants, 
who are union functionaries. He says if 
the Hobbs Act counts are tried first and 
the union officials acquitted, there will be 
little point in pressing the count 2 charge 
against them and if they are convicted 
there will be little point in seeking a second 
conviction. [I am not impressed by the 
sharpness of the distinction between the al- 
legations as to the union officials on the 
one hand and as to the moving defendauts 
on the other. The moving defendants are 
alleged to have been parties to a con- 
spiracy which resulted in the acts with 
which the union officials are charged under 
the Hobbs Act. 


Such advantages as a prior trial of the 
Hobbs Act counts might have, if any, do 
not warrant a severance. 


Motions of Defendants Stanley J. Lehman 
and John Lawrence, Jr. 


Defendants Lehman and Lawrence are 
named in count 2 and ‘counts 5 and 6. 
Like all of the moving defendants above 
referred to they ask for a severance of the 
trial of count 2 from all others. No new 
grounds are alleged. 


These moving defendants ask also that 
counts 3 and 4 in which they are not made 
defendants be separately tried and that the 
trial of count 2 should be split into two 
with defendants Feldman, Lehman and 
Lawrence, who were alleged to have been 
immediate parties to the 1957 payment, 
eliminated from the first trial and defend- 
ants Lospinuso and Walsh, who were al- 
leged to have been immediate parties to 
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the 1955 payment, eliminated from the 
second, 

The moving defendants seem to want a 
trial where there will be no mention of 
the alleged extortion with which they are 
not charged but even if those who were 
immediate parties to the 1955 extortion 
alleged in counts 3 and 4 were eliminated 
as parties to a trial of count 2 that would 
not deprive the Government of the right 
to introduce evidence of the 1955 extortion. 
Since evidence of both alleged extortions 
will thus be offered in support of count 2 
the elimination of evidence of the 1955 
extortion by a separate trial of counts 3 
and 4 would still leave the defendants to 
face it under count 2, 


Motions of Defendant Sam Feldman 


Defendant Feldman moves for a separa- 
tion of the trial of counts 3 and 4 on the 
one hand and counts 5 and 6 on the other. 
Since he is named defendant in counts 2, 
5 and 6 his position is precisely like that 
of defendants Lehman and Lawrence. His 
application is made on the same basis as 
theirs and therefore requires no further 
discussion. 


Defendant Feldman moves also for a 
change of venue. He submits seventeen 
exhibits consisting of newspaper references 
to the case. They deal with the instant 
indictment and a similar indictment in the 
State Courts. They are dated in July and 
August 1959. They tell of the surrender 
and admission to bail of the defendants, 
give their addresses and occupations, de- 
scribe the charges and, to some extent, am- 
plify them with material presumably obtained 
from prosecutors’ offices. Previous crimi- 
nal records of some of defendants are re- 
ferred to and defendant Bitz’ plea of guilty 
is of course chronicled and his picture 
printed. There is, however, not the slightest 
indication of an inflamed popular feeling 
on the subject. Indeed I cannot imagine 
that prosecution of crimes as serious as 
those charged could receive less publicity, 
and the newspapers have shown a restraint 
that is remarkable in the light of their per- 
sonal interest in the case. If this prose- 
cution cannot be fairly carried on in New 
York City it is difficult -to see how any 
defendants can be tried here for any major 
crime. In the case of United States v. 
Florio, DoC. Si DaNwY 4:13uR. Ry D206, 
cited by this defendant, Judge Irving Kauf- 
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man states clearly the considerations which 
should move the court on applications for 
change of venue. He said, p. 299: 


_ “It is emphatically not my view that 
in all cases where there is considerable 
publicity should the court grant a change 
of venue. There are instances where 
granting such a motion ‘may involve 
undue delay, extra expense or inconven- 
ience and the objection to the publicity 
may be only a pretext for avoiding a 
particular judge or kind of jury.’ See, 
Note, supra, 63 Harv. L. Rev. 840, 844 
(1950). It is clear that this was not such 
a case and I place strong emphasis on 
the peculiar facts present here. The mo- 
tion was obviously not a dilatory tactic. 
The publicity was intense, critically timed, 
and indubitably prejudicial. There was 
relatively minor inconvenience and little 
additional expense in trying the case in 
another district.” 


Motion of Defendant Michael Spozate 


Defendant Spozate moves for a separate 
trial under counts 2, 5 and 6 at a time 
different from the trial of defendants under 
counts 3 and 4. He is indicted under 
counts 2, 5 and 6. In this his position is 
precisely the same as that of defendants 
Feldman, Lehman and Lawrence. My de- 
cision of their motions applies with equal 
force to his. 


Motions of Defendants Angelo Lospinuso 
and William Walsh 

Defendants Lospinuso and Walsh are 
made defendants only in counts 3 and 4. 
They ask that they have a separate trial 
under those counts. Originally they were 
defendants under count 1 that has been 
dismissed and there would have been no 
point in giving them a separate trial under 
counts 1, 3 and 4 when they would have 
faced the evidence of the counts 5 and 6 
extortions in the trial of count 1. Their 
position would have been just like that 
of defendants Spozate, Feldman, Lehman 
and Lawrence. Now, however, a separate 
trial of counts 3 and 4 would eliminate all 
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testimony of the conspiracy to monopolize 
and of the extortion referred to in counts 
5 and 6. Undoubtedly that would be favor- 
able to these moving defendants. The 
question is whether trial of counts 3 and 4 
with the rest would be so unfavorable as 
to “prejudice” them within the meaning 
of Rule 14 F. R. Crim. P. and require 
severance. 


One element in my denial of the sever- 
ance motions of the other defendants has 
been that in most cases the severance that 
they asked would have given them no 
advantage to outweigh the inconvenience 
to the Government and the court. Here 
severance of the trial of counts 3 and 4 
would protect defendants Lospinuso and 
Walsh from the undesirable disadvantages 
of being tried at the same time with others 
charged with different crimes. The sole 
disadvantage to the Government would be 
the necessity of two trials instead of one. 
Any likelihood that the jury would be more 
willing to convict on the other counts if 
counts 3 and 4 were tried with them would 
not be a legitimate advantage. It has not 
been suggested that the proof of the con- 
spiracy to monopolize will require proof 
of the alleged 1955 extortion. No other 
defendant will object to a separate trial 
of counts 3 and 4 for defendant Waltzer, 
the only other one charged in those counts, 
has consented to a separate trial. 


Thus a strong case is made for severance 
but it falls short of showing prejudice. For 
instance, defendants Walsh and Lospinuso 
do not claim that they are without crimi- 
nal records and that they will be prejudiced 
by the records or omission to take the 
stand of defendants tried at the same time. 
Their case is like that of the others except 
that the Government could try them alone 
without serious inconvenience. That is not 
enough to demonstrate that trying them 
with the others is prejudicial. 


All motions for severance, separate trial 
or change of venue are denied. 


So ordered. 
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Clayton Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—Appeals—Dismissal of 
One of Several Defendants in Single Claim Action—Interlocutory Appeals.—An appellate 
court denied a rehearing on its decision that the dismissal of some but not all of the de- 
fendants in a treble damage action presenting a single claim against them all was not 
appealable under 28 U. S. C. § 1291. However, the court vacated the trial court’s judgment 
for the sole purpose of permitting it to “enter a fresh decree” in which it could, in 
its discretion, certify that the order involved “a controlling question of law as to which there 
is substantial ground for difference of opinion and that an immediate appeal from the 
order may materially advance the ultimate termination of the litigation,’ a certification that 
would permit the appellate court to hear the appeal under the Interlocutory Appeals Act, 
2oWi Sa Cas ZoZ((b))s 


See Private Enforcement and Procedure, Vol. 2, § 9015.12. 


For the plaintiff-appellant: Curtis, Mallet-Prevost, Colt & Mosle (Harold E. Kohn 
and Dolores Korman of Dilworth, Paxson, Kalish, Kohn & Dilks, Philadelphia, Pa., of 
counsel). 


For the defendants-appellees: Lipper, Shinn & Keeley, New York, N. Y., for Morgan 
Guaranty Trust Co. and Asher Levy, Executors of the Estate of Marcus Heiman, de- 
ceased; Gerald Schoenfeld & Bernard B. Jacobs, New York, N. Y., for Select Operating 
Corp.; Gerald Schoenfeld & Bernard B. Jacobs, and Lipper, Shinn & Keeley, New York, 
N. Y., for United Booking Office, Inc. (C. Russell Phillips and Hugh G. Moulton of 
Montgomery, McCracken, Walker & Rhoads, Philadelphia, Pa., of counsel for Select and 
United). 


Denying a petition for rehearing of 1959 Trade Cases ff 69,580. 
Before LUMBARD, Chief Judge, and SwANn and FRIENDLY, Circuit Judges. 


[Dismissal of Less Than All Parttes—- 
Finality] 


Per Curiam [Jn full text]: Appeilant has 
applied for rehearing of our decision of De- 
cember 29, 1959, that amended Rule 54(b) 
of Federal Civil Procedure does not allow 
such a finding of finality as is required for 
an appeal under 28 U. S. C. § 1291 in a case 
“where a single claim against multiple 
parties is dismissed as against some but not 
all.’ In the alternative appellant seeks an 
amendment of our order dismissing the ap- 
peal so as to permit appellant to proceed 
under the Interlocutory Appeals Act, 28 
U. S. C. §1292(b), alleging that it would 
have sought to do this in the first instance 
if the rule stated in our recent opinion “had 
been previously announced.” 
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[Interlocutory Appeals] 


The petition for rehearing is denied. 
However, since here “the question of juris- 
diction was not obviously settled by prior 
decisions,” the appropriate course is, in dis- 
missing the appeal under 28 U. S.C. § 1291, 
also to vacate Judge Palmieri’s judgment of 
September 1, 1959, for the sole purpose of 
permitting him to “enter a fresh decree” in 
which he may include the statement described 
in 28 U. S. C. § 1292(b) if in his full discre- 
tion he determines that such a statement is here 
justified. See Phillips v. United States, 312 
U. S. 246, 254; Rorick v. Commissioners, 307 
U. S. 208, 213; In re Cook’s Motors, 142 F. 
2d 369, 370 (1st Cir.). 


It is so ordered. 
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[] 69,606] Gold Fuel Service, Inc. v. Esso Standard Oil Company, et al. 
In the Superior Court of New Jersey, Chancery Division, Union County. Docket 


No. C-1933-58. Decided December 21, 1959. 


Sherman Antitrust Act and Robinson-Patman Act 


_ Private Enforcement and Procedure—Jurisdiction of Federal Courts—Price Dis- 
crimination—Sales at “Unreasonably Low Prices”—Violation of Federal Statute as Basis 
for Action in State Court—Actions based solely upon the federal “antitrust” laws can 
be brought only in the federal courts. Thus, a fuel oil distributor could not maintain 
a common law “trespass on the case” action in a New Jersey court on the basis of its 
charges that its supplier, a refiner, had sold fuel oil to one of the distributor’s customers, 
a large consumer, at lower prices than those the distributor had to pay. It was contended 
that this constituted a sale at “unreasonably low prices” in violation of Section 3 of the 
Robinson-Patman Act and Sections 1 and 2 of the Sherman Act, and that a departure 
from the “standard of fair competition” established by those federal statutes was action- 
able, as “unfair competition,” in the state courts. The court rejected that contention on 
the ground that (1) the action was based solely on the federal statutes, which gave a 
complete and adequate remedy, (2) the acts charged did not constitute “unfair competi- 
tion,” and (3) no violation of the statutes had been shown. 

The distributor also contended that a violation of those statutes was actionable in 
the state courts because those federal statutes were a part of the “public policy” of New 
Jersey. Assuming, without deciding, the correctness of that argument, the court found 
that no violation of the statute had been shown. A part of the distributor’s own evidence, 
a trade publication, showed that, during the period when the refiner sold to the con- 
sumer at 10.05 cents per gallon, the distributor could have bought from the refiner at 
9.9 cents per gallon. 

The court also noted that Section 3 of the Robinson-Patman Act is “penal only,” 
and that the distributor, by its own admission, would have no private right of action in 
the federal courts, under that section, for the refiner’s alleged sales to the consumer at 
“unreasonably low prices.” 

See Price Discrimination, Vol. 1, § 3551.70; Private Enforcement and Procedure, 
Vol. 2, J 9007. 

For the plaintiff: Pollis, Williams & Pappas, Elizabeth, N. J. (Sam Weiss, Newark, 
N. J., appearing). 

For defendant Esso: 
appearing). 


Stryker, Tams & Horner, Newark, N. J. (Burtis W. Horner, 


referred to as “Cooper”); that this account 
constituted the major portion of the busi- 
ness and income of the plaintiff and its 


Opinion 


[Price Discrimination—Federal Statutes 


as Basis for State Court Action] 


ScHERER, Judge of the Superior Court 
[In full text]: The amended complaint 
alleges that the predecessor of the plain- 
tiff was, for many years prior to December 
10, 1957, in the business of fuel oil distribu- 
tion to industrial and other consumer-level 
users in this vicinity; that on December 
10, 1957 the plaintiff corporation was formed, 
which absorbed all of the business, good 
will and assets of the predecessor partner- 
ship and continued the business of the 
partnership, and, in particular, the servicing 
of the accounts of the defendants, Cooper 
Alloy Corporation and Stainless Engineer- 
ing & Machine Works (hereinafter jointly 
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predecessor, to the extent that the loss of 
the account would cause plaintiff to sus- 
pend or cease operations; that plaintiff and 
its predecessor, for 24 years, sold fuel oil 
to Cooper at an average margin of profit 
of 3¢ per gallon (wherever figures are 
given, they refer to the rate per gallon), 
which fuel oil it purchased from independ- 
ent suppliers at a rate permitting such profit; 
that said profit rate had been standard in 
the industry, and independent suppliers 
and major companies, including the de- 
fendant Esso Standard Oil Company (here- 
inafter referred to as “Esso”), have been 
selling fuel oil to wholesalers and dis- 
tributors on such profit margin; that on 
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or about December 13, 1958, Esso induced 
Cooper to terminate its relations with plain- 
tiff by offering to sell fuel oil to Cooper 
at a rate below that at which Esso and 
other major companies and independent 
supplies had been selling to distributors 
(like plaintiff); that Esso sold to Cooper 
at 10.2¢, a rate substantially below that 
at which plaintiff could purchase fuel oil 
from any suppliers in the industry, whether 
major or independent; that such action on 
the part of Esso constituted unfair com- 
petition, a malicious interference with the 
business and profits of the plaintiff, and a 
violation of public policy. The complaint 
further charges that such sale is not fair 
and lawful competition and therefore vio- 
dates 150 U2'S. .GarAerSeclsithatl ipasubut 
one of a series of similar sales to ultimate 
consumers at prices lower than those at 
which wholesalers or distributors can pur- 
chase fuel oil for resale and thus is an 
attempt by Esso to monopolize a part of 
interstate commerce in fuel oil, in violation 
Ole See)... Ca AC OCC cr habe discos 
engaged in interstate commerce; that the 
sale was without legal justification and 
therefore is not fair and lawful competition 
and constitutes a violation of 15 U.S.C. A., 
Sec. 13a; and that Esso is liable to plaintiff 
in the sum of $500,000 as compensatory 
and punitive damages. 


There is a second count in the amended 
complaint which repeats the allegations of 
the first count and further alleges that 
Cooper knew that Esso was selling fuel 
oil to it at a price lower than that at which 
plaintiff could purchase it in the open 
market. An accounting of the profits on 
this count is sought from Esso, together 
with a restraint against Esso’s selling at 
prices lower than those at which plaintiff 
can purchase and a restraint against the 
three defendants from dealing with each 
other. 


[Summary Judgment Sought] 


By order dated September 30, 1959, the 
amended complaint was dismissed by the 
plaintiff, with prejudice, as against Cooper, 
leaving only Esso as a defendant. The 
latter now moves for summary judgment 
dismissing the amended complaint on the 
ground that there is no genuine issue as 
to any material fact and that it is entitled 


to a judgment as a matter of law. R. R. 
4:58. 
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Affidavits have been filed by both sides 
as to the surrounding circumstances of this 
transaction, as a result of which Cooper 
terminated its relations with plaintiff and 
obtained its fuel oil requirements from 
Esso. The affidavits, in my opinion, dis- 
close clearly that there is no dispute as 
to any material fact and that this is an 
appropriate case for the entry of summary 
judgment (Frank Rizzo, Inc. v. Alatsas, 27 
N. J. 400, 405 (1958)), even giving proper 
weight to the most favorable inference rule 
(Savarese v. Pyrene Manufacturing Co., 9 
N. J. 595 (1952); McDermott v. Botwick, 
38 N. J. Super. 528 (App. Div. 1956)). 


[Facts] 


Briefly, the facts disclosed by the affida- 
vits and exhibits are that Cooper, in 1958, 
became dissatisfied with the price plaintiff 
was charging it for fuel oil and so advised 
plaintiff. Plaintiff then reduced its price 
from 12.7¢. to 12.5¢. In October 1958, 
Cooper requested Esso to make a survey 
of its plants to determine whether or not 
a saving could be made in the cost of No. 
2 fuel oil. Cooper was using several hun- 
dred thousand gallons of this grade oil 
annually. Esso made a survey and re- 
ported to Cooper, in a letter of November 
6, 1958, that it should continue to use No. 
2 fuel oil. It also advised that, for this 
grade of fuel oil in tank transport quan- 
tities, Esso’s price was 10.05¢, plus .33¢ 
for freight, or total cost of 10.38¢. Cooper 
sought bids from other suppliers, including 
the plaintiff, and one bidder quoted a price 
of 10.2¢ delivered at its plant. Cooper so 
advised Esso and stated that it would like to 
do business with Esso if the above quoted 
price could be met. Esso agreed to meet the 
competitive price of 10.2¢. This figure was 
arrived at by maintaining the basic price 
for the fuel oil of 10.05¢, but reducing its 
haulage charge from .33¢ to .15¢. On this 
basis, Cooper awarded the contract to 
Esso, to become effective December 1, 1958. 
Plaintiff requested that its contract be con- 
tinued for two weeks beyond that date in 
order to permit it to adjust its commit- 
ments with its suppliers. This request was 
granted, and Esso’s contract actually be- 
came effective December 16, 1958. 


[Federal Court Action] 


Plaintiff has instituted another suit in 
the United States District Court for the 
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District of New Jersey, alleging the same 
facts as are above set forth, and the relief 
there sought is based upon 15 U. S.C. A, 
Secs. 13, 13a, 15 and 26, with a prayer for 
treble damages. This suit is still pending 
and has not come to trial. 


[Violation of Federal Statute as 
“Unfair Competition’ | 


On the argument, the plaintiff conceded 
that there had been [no] unfair competi- 
tion. Plaintiff also admitted that it cannot 
have a cause of action in this court based 
solely upon a federal statute, but must 
bring any such statutory action in the fed- 
eral court. But, plaintiff argues that the 
federal antitrust statutes, and, in particular, 
the Clayton and Robinson-Patman Acts 
(15 U..S. C. A., Sec. 1 et seg.), establish 
a standard of conduct for fair competition 
in business transactions in interstate com- 
merce, and that any departure from this 
standard constitutes unfair competition and 
this is actionable in the state, as well as 
the federal, courts. Plaintiff concedes that 
the acts of Esso complained of here would 
not give rise to a cause of action at com- 
mon law. It argues that its cause of action 
is one of trespass on the case, based upon 
the actions of Esso which it alleges where 
[were] not in accordance with the standard of 
fair competition established by the federal 
statutes. 


[“Trespass on the Case’’] 


The common law action of trespass on 
the case is regarded as in the nature of 
an equitable action founded on the con- 
science and the justice of the plaintiff’s 
right to recover. The intent of the wrong- 
doer is not a conclusive factor. 52 Am. 
Jur., Sec. 4, p. 901. Trespass on the case 
for injury sustained by violation of a stat- 
utory obligation is maintainable only where 
the statutory remedy is unavailable or in- 
adequate. 52 Am. Jur., Sec. 113, p. 904. 
It is an established principle that if a 
statute creating a new right or cause of 
action where none existed before also pro- 
vides an adequate remedy for the enforce- 
ment of the right created, and the statutory 
remedy is not by its terms cumulative, the 
remedy thus prescribed is exclusive. In 
such case, such remedy must be pursued 
in the enforcement of the right to the ex- 
clusion of any other remedy. 50 Am. Jur., 
Sec. 596, p. 593. As will be shown here- 
after, the plaintiff’s cause of action, if it 
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has one, is a right which did not exist at 
common law and was created by a federal 
statute, in which statute plaintiff is given 
an adequate remedy, which is not cumula- 
tive; but exclusive. 


[Unfair Competition] 


The essence of unfair competition is aptly 
stated in American Shops, Inc. v. American 
Fashion & Co., Inc., 13° N. J. Super. 416, 
420 (App. Div. 1951), to be fair play, and 
“The law will not permit the trespasser 
to take the crop away from the sower.” 
The law guards the good will of a business 
and protects against unlawful injury. J. B. 
Liebman & Co., Inc. v. Liebman, 135 N. J. 
Eq. 288 (Ch. 1944); Sachs, etc., Radio Co. 
v. Sachs Quality Stores Corp., 39 N. J. Super. 
70 (App. Div. 1956). Except as certain 
conduct, which was lawful at common law, 
is defined as unfair competition by the 
federal statute, the plaintiff has no right 
to be protected against competition, but 
only to be free from malicious and wanton 
interference, disturbance or annoyance. Louis 
Kamm, Inc. v. Flink, 113 N. J. L. 582, 587 
(E. & A. 1934); George F. Hewson Co. v. 
Hopper, 130 N. J. L. 525 (E. & A. 1943); 
Louis Schlesinger Co. v. Rice, 4 N. J. 169 
(1950). 


[Lowering of Prices] 


The argument that the lowering of prices 
by Esso below that at which plaintiff could 
purchase constitutes unfair competition was 
rejected in Secatore’s Inc. v. Esso Standard 
Oil Company [1959 Trave Cases { 69,315], 
171 F. Supp. 665 (D. C. Mass. 1959), where 
a violation of 15 U. S. C. A., Sec. 13a, was 
charged, and the court said, at p. 667: 


“k %& %* Clearly there would be no 
discrimination if defendant sold to these 
ultimate consumers at the same price at 
which it sells to plaintiff. But even then 
plaintiff could not compete with defend- 
ant for their business for it would as a 
matter of practical economics have to 
charge them more than it paid defendant 
for the gasoline in order to cover its 
expenses of operation, to say nothing of 
making a profit on the transaction. If 
plaintiff cannot successfully compete with 
defendant for these customers when there 
is no price differential, it is not harmed 
by any further reduction which defendant 
may make in the price it charges to 
them. Jarrett v. Pittsburgh Plate Glass 
Colts Gin 13l “FS 2d $674,676; AS d. 
Goodman & Son, Inc. v. United Lacquer 
Mfg. Corporation, D. C., 81 F. Supp. 890, 
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893. Defendant is under no obligation 
to sell to plaintiff at a lower price than 
it charges to consumers who buy directly 
from it in order to enable plaintiff to 
compete with it for the business of those 
customers. But unless it does this, plain- 
tiff will never be able to compete suc- 
cessfully with defendant, at least with 
respect to price.” 


[Proof] 


Further, this argument about price is 
in direct conflict with the plaintiff’s proof. 
It introduced photostatic copies of The 
Journal of Commerce, a well-known trade pub- 
lication, in which there is published daily 
the price of No. 2 and other fuel oil and 
petroleum products in the New York Har- 
bor area, the locale with which we are here 
concerned. Bearing in mind that Esso’s 
basic quotation to Cooper for No. 2 fuel 
oil was 10.05¢ in its letter of November 6, 
1958, and that its final agreement made 
sometime later in November 1958 was still 
the same, we turn to The Journal of Com- 
merce for quotations for this period for 
tank car lots—the delivery unit bid on. On 
November 18, 19 and 20, Esso quoted No. 
2 fuel oil at 9.9¢. Thus, it is clear that 
the price at which plaintiff and others could 
have bought from Esso during the period 
of the negotiations was less than that charged 
to Cooper. During the same period, two 
other large suppliers, Socony Mobil and 
Atlantic Refining, quoted either the same 
or slightly higher prices than Esso. The 
allegation that Esso sold fuel oil to Cooper 
at unreasonably low prices to eliminate 
plaintiff as a competitor is therefore dis- 
proved by the plaintiff’s own evidence. 


Esso did not seek this business, but along 
with other suppliers, including the plaintiff, 
was asked by Cooper to submit bids. Plain- 
tiff submitted a bid of 11.4¢. This con- 
trasts with its original price to Cooper of 
12.7¢, which it subsequently reduced to 
12.5¢ upon learning of Cooper’s dissatisfac- 
tion with the price. If the defendant’s 
motives were proper, and the means used 
were proper, there is no unfair competi- 
tion. Sustick v. Slatina, 48 N. J. Super. 134 
(App. Div. 1957). 


Plaintiff’s brief contains a plethora of 
citations and quotations stating the general 
principles of unfair competition, but it does 
not undertake to equate these principles to 
the undisputed facts of this case. Nowhere 
does the plaintiff endeavor to substantiate 
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that the acts of Esso were unlawful, unfair, 
fraudulent, done with improper motive, or 
harmful to the general public. Merely to 
claim that this is so is not sufficient. As 
was said in Alexander v. Texas Company 
[1957 Trape Cases { 68,643], 149 F. Supp. 
37, (We Ds Lands matapw4 lis 


“All he has done is to level a broad 
charge against defendant that it was 
guilty of ‘price discrimination’-—a mere 
legal conclusion—in that he had to pay 
more for gasoline than did the twelve 
other Texaco dealers named, but he does 
not allege in detail, as he must, how or 
to what extent the difference in price 
injured, destroyed or prevented competi- 
tion between his business and that of any 
other or all of the favored dealers.” 


Nor does the plaintiff attempt to prove, 
or set forth facts from which could be in- 
ferred, that Esso made similar sales to 
ultimate consumers at prices lower than 
those at which distributors could purchase 
fuel oil for resale. 


[Federal Statutes—No Violation] 


The federal antitrust statutes pleaded by 
the plaintiff make unlawful every contract, 
combination in the form of trust or other- 
wise, Or conspiracy, in restraint of trade or 
commerce (15 U. S. C. A,, Sec. 1); monop- 
olizing, or attempting to monopolize, or 
combining or conspiring to monopolize, 
tradesor ‘commerce (5) Wis: Ga Aamsec. 
2); selling or contracting to sell, in com- 
merce at discounts, rebates or allowances 
which are discriminatory against competi- 
tors of the purchasers, for the purpose of 
destroying competition or eliminating a 
competitor, or selling goods at unreason- 
ably low prices for the purpose of destroy- 
ing competition or eliminating a competitor 
GSSUs SS. CaAveSseces iga). Wherevare ana 
facts pleaded or set forth in plaintiff’s affi- 
davits, or other evidence, which bring the 
acts of Esso within the orbit of the con- 
duct proscribed by the cited statutes, assum- 
ing that these statutes give the plaintiff a 
cause of action in this court. 


[Federal Courts—Jurisdiction over 
Antitrust Cases] 


As authority for its position, the plaintiff 
relies upon Guiterman v, Pennsylvania R. 
Co., 48 F. 2d 851 (E. D. N. Y. 1931); Hand 
v. Kansas City Southern Ry. Co., 55 F. 2d 
712 (S. D. N. Y. 1931); Venner v. Pennsyl- 
vama Steel Co., 250+F., 292.:CD. Ci N.Y 
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1918). Although these cases, at first glance, 
seem to support the plaintiff’s theory that 
acts forbidden by the antitrust laws are 
actionable in state courts, a closer examina- 
tion of the facts of the cases discloses that 
in each one there was also asserted a right 
to relief in addition to that provided by 
the federal antitrust law. See Meyer vw. 
Kansas City Southern Ry. Co. [1932-1939 
TRADE Cases § 55,122], 84 F. 2d 411 (2 Cir. 
1936), cert. denied 299 U. S. 607, 81 L. ed. 
448. 


The general rule is well settled that 
only the federal courts have jurisdiction 
over antitrust suits. United Artists Corp. v. 
Ancore Amusement Corp. [1950-1951 TRapE 
CASES { 62,550], 91 F. Supp. 132, 133 (S. D. 
N. Y. 1950). And, as stated above, plaintiff 
has such a suit now pending in the fed- 
eral court, based upon the federal antitrust 
statutes. 


[Robinson-Patman Act, Section 3— 
No Private Action] 


The plaintiff argues in its brief that the 
instant case is not upon any of the federal 
antitrust laws, but is a common law action 
for the tort of unfair competition by illegal 
means. But, the facts and its own admis- 
sions are in direct conflict with this argu- 
ment. It admits that no private right of 
action exists in the federal court for a 
wiolation: of 1o5eUss S.C, A., Sec. 13a, the 
section dealing with, among other things, 
the selling of goods at unreasonably low 
prices for the purpose of destroying com- 
petition or eliminating a competitor (Safe- 
way Stores v. Vance [1958 TrapE CAasEs 
HOS Glee 3558 Wit Sea 369,02. IL. Bde s2d: 350 
(1958)), but plaintiff says that a violation 
of section 2 of the Clayton Act (discrimina- 
tion in prices) gives rise to a private cause 
of action (Nashville Milk Co. v. Carnation 
Co. [1958 Trapve Cases § 68,915], 355 U. S. 
373, 2 L. Ed. 340 (1958)). The Safeway 
Stores case sustained a dismissal of the 
complaint “insofar as it rests on alleged 
unlawful selling at unreasonably low prices,” 
but went on to say “that the respondent 
was entitled to a trial as to the charges 
of unlawful price discrimination.” There is 
no charge of unlawful price discrimination 
here, but only that there were sales at 
unreasonably low prices. 


Jt is clear, despite plaintiff’s assertion 
to the contrary, that this action, is one 
based solely upon the federal statute and. 
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there being a complete and adequate remedy 
in the federal court, there is no reason 
why this suit should have continued in this 
court. Claflin v. Houseman, 93 U. S. 833, 
23 L. Ed. 130 (1876). 


[“Public Policy’ 


Finally, the plaintiff argues that its cause 
of action is also based upon Esso’s viola- 
tion of the public policy of this state be- 
cause the standards of fair competition in 
business are contained in 15 U. S. C. A,, 
Sec. 1 et seg., and therefore these standards, 
being part of the federal statute law, be- 
come public policy in New Jersey. Au- 
thority for this argument is stated to be 
Allen v. Commercial Casualty Insurance Co., 
131 N. J. L. 475 (E. & A. 1944), where 
the court said, at p. 478: 


“The sources determinative of public 
policy are, among others, our federal and 
state constitutions, our public statutes, 
our judicial decisions, the applicable prin- 
ciples of the common law, the acknowl- 
edged prevailing concepts of the federal 
and state governments relating to and 
affecting the safety, health, morals and 
general welfare of the people for whom 
government—with us—is factually estab- 
listiedam cha 


Assuming without deciding, that plaintiff’s 
argument is correct, no violation of the 
federal statute has been shown; hence, there 
is no violation of the public policy of this 
state. Cf. Hoffmann-LaRoche, Inc. v. Weiss- 
bard [1953 Trape Cases § 67,449], 11 N. J. 
541 (1953). 


[Violations Actionable Only in 
Federal Court] 


Plaintiff admittedly has no private right 
Of action tnder Ls U.S, ©: Aw sec. 3a 
the section which makes it unlawful to sell 
goods at unreasonably low prices for the 
purpose of destroying competition or elimi- 
nating a competitor. That section is penal 
only. 15 U.S. CG. A., Sec. 15, provides 
that any person injured in his business or 
property by reason of anything forbidden 
in the antitrust laws may sue therefor in 
any district court of the United States. 
Thus, it is clear that the remedy given to 
the plaintiff for any injury caused by the 
violation of the antitrust laws by Esso is 
actionable in the federal courts. And, it 
is only actionable there. See Bee Machine 
Co. v. Freeman, 42 F. Supp. 938, 939 (D.C. 
Mass. 1942), where it is stated that actions 
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based solely upon antitrust laws can be 
brought only in the federal courts. 


[Summary Judgment Granted] 


I am of the opinion that plaintiff’s cause 
of action is based solely upon the federal 
statute, which provides adequate and com- 
plete remedy. However, it should be noted 
that, merely because certain acts are re- 
quired or prohibited by a statute, a cause 
of action does not arise because of viola- 
tion of the statute. As was said in Osback 
v. Tp. of Lyndhurst, 7 N. J. 371, 376 (1951), 
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where the legislature passes a statute direct- 
ing that, as a matter of public policy, cer- 
tain acts be performed, but fails to provide 
a penalty for non-performance or a remedy 
for those who may suffer through failure 
of such performance, it does not give rise 
to a cause of action. 

For the reasons above, stated, the de- 
fendant’s motion for summary judgment 
will be granted, dismissing the amended 
complaint with costs. A judgment should 
be presented in accordance with these con- 
clusions. 


[69,607] Matt David, and M. D. Operating Co., Inc. v. Sinclair Refining Company. 
In the United States District Court for the Southern District of New York. Civ. 


No. 146-296. Filed January 29, 1960. 


Robinson-Patman Act 

Private Enforcement and Procedure—Suit for Civil Damages—Necessary Averments 
to State Cause of Action—Price Discrimination—‘Purchases.”—A complaint must be 
considered in its entirety and not by separating and considering separately isolated words 
or paragraphs. Further, the “big” cases require no more particularized pleading than any 
other action. Under those principles, an operator of a gasoline service station, in a com- 
plaint charging a refiner with discriminating in price between it and other like purchasers 
of the refiner’s products, sufficiently “set forth purchases by the plaintiffs and other cus- 
tomers from the defendant. Under the circumstances, the pleaders’ failure to employ 
the word ‘purchase’ does not render the pleading defective.” 


See Private Enforcement and Procedure, Vol. 2, { 9009.750. 


Private Enforcement and Procedure—Suit for Civil Damages—Necessary Averments 
to State Cause of Action—Price Discrimination—Interstate Commerce.—Actions for treble 
damages, the “so-called ‘big cases,’” require no more particularized pleading than any 
other action. Hence, a motion to dismiss a service station operator’s price discrimination 
action against an oil refiner, on the ground that the pleading failed to allege “that any 
purchase involved interstate commerce,” was rejected with the observation that: “Albeit 
the complaint does not with specificity so allege, a fair reading thereof leaves little room 
for doubt that an element of plaintiffs’.claim is that the conduct complained of affects 


interstate commerce.” 


See Private Enforcement and Procedure, Vol. 2, ¥ 9009.750. 
For the plaintiffs: Henry Gallop, New York, N. Y. 
For the defendant: Walsh, Dodrill & Gorman, New York, N. Y. 


[Price Discrimination Charged] 


Bicxs, District Judge [Jn full text]: Plain- 
tiffs sue for treble damages, injunctive relief 
and a declaratory judgment, all premised 
on conduct of the defendant allegedly in 
violation of section 2 of the Robinson- 
Patman Act. 115.U. S. G§ 13. 'Dhe, com- 
plaint alleges that plaintiffs maintain a 
gasoline station in Kings County; that the 
defendant sells gasoline and petroleum prod- 
ucts “throughout the various states of the 
United States, including the State of New 
York”; that by the use of various devices, 
including a lease-back agreement with the 
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plaintiffs as alleged, the defendant discrimi- 
nated in price between plaintiffs and other 
like purchasers of defendant’s products; 
the result of all of which “has been to sub- 
stantially lessen competition or to injure, 
destroy or prevent competition in the sale 
and distribution of (defendant’s) products.” 


[Pleading] 


Sub judice is a motion by the defendant 
to dismiss the complaint on the grounds 
of insufficiency and lack of jurisdiction over 
the subject matter, The claims upon which 
plaintiffs predicate their rights to relief are 
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based on the Robinson-Patman Act, supra, 
and the amount in controversy exceeds 
$10,000. 28 U. S. C. §1331(a). Since suf- 
ficiency and jurisdiction are attacked, “be- 
fore deciding that there is no jurisdiction, 
the District Court must look to the way the 
complaint is drawn to see if it is drawn 
so as to claim a right to recover under the 
* * * laws of the United States.” Hood 
v. Bell, 327 U. S. 678, 681 (1945). That is, 
we must “assume jurisdiction to decide 
whether the allegations state a cause of 
action on which the court can grant relief.” 
Id. at 682. Dismissals not going to the 
merits based on mere technical defects and 
ambiguities in pleadings are viewed with 
disfavor in the federal courts. Nagler v. 
Admiral Corp. [1957 Trave Cases { 68,839], 
248 F. 2d 319 (2d Cir. 1957); Arfons v. 
E. I, Du Pont De Nemours & Co., 261 F. 2d 
434, 435 (2d Cir. 1958); South Suburban 
Safeway Lines Inc. v. Carcards, 256 F. 2d 
934, 935 (2d Cir. 1958); New Home Appli- 
ance Center v. Thompson [1957 TrapE CASES 
{ 68,882], 250 F. 2d 881 (10th Cir. 1957). 


The Federal Rules were adopted with 
a view to simplifying the office of a pleading 
and avoiding lengthy pretrial disputes and 
delays, but, as one Court recently stated, 
“even after a score of years of experience 
it is still doubtful just how much a com- 
plaint must state to avoid dismissal.” Rosen 
v. Texas Company [1958 Trade Cases 
7 69,012], 161 F. Supp. 55, 57 (S. D. N. Y. 
1958). The rule in this Circuit, however, is 
that actions for treble damages, the so- 
called “big cases’, require no more par- 
ticularized pleading than any other action. 
Niagara of Buffalo, Inc. v. Niagara Mfg. & 
Dist. Corp. [1958 Trave Cases { 69,228], 262 
F. 2d 106 (2d Cir. 1958); New Home Appli- 


Cited 1960 Trade Cases 
Wisconsin v. Allied Chemical & Dye Corp. 


76,433 


ance Center v. Thompson, supra at 883; Nag- 
ler v. Admiral Corp., supra at 323; Package 
Closure Corp. v. Sealright Co. [1944-1945 
TRADE CASES { 57,227], 141 F. 2d 972, 979 
(2d Cir. 1944). What is required by Rule 
8(a), F. R. Civ. Proc., is a “short and plain 
statement of the claim showing the pleader 
is entitled to relief.” 


[“Purchases’—Interstate Commerce] 


The thrust of defendant’s attack is that 
the pleading fails to allege that plaintiffs 
or any other person purchased any com- 
modity from the defendant; that if such 
purchases are alleged, the pleading fails to 
allege that any purchase involved inter- 
state commerce; that the pleading fails to 
allege the acts purportedly in violation of 
section 2 of the Act supra, caused any loss 
of business, or compelled a reduction in 
price. 

A complaint must be considered in its 
entirety and not by separating and con- 
sidering separately isolated words or para- 
graphs. So read, the allegations in the 
complaint, liberally construed as we must 
on an application testing its sufficiency, set 
forth purchases by the plaintiffs and other 
customers from the defendant. Under the 
circumstances, the pleaders’ failure to em- 
ploy the word “purchase” does not render 
the pleading defective. Albeit the com- 
plaint does not with specificity so allege, 
a fair reading thereof leaves little room 
for doubt that an element of plaintiffs’ 
claim is that the conduct complained of af- 
fects interstate commerce. 


[Complaint Sufficient] 


Motion denied. So ordered. 


[| 69,608] State of Wisconsin v. The Allied Chemical & Dye Corporation, et al. 


In the Wisconsin Supreme Court. 
2, 1960. 


No. 154. August Term, 1959. Filed February 


On Appeal from three judgments of the Circuit Court for Milwaukee County. Elmer 


W. Roller, Circuit Judge. 


Wisconsin Antitrust Laws 


Combinations and Conspiracies—Price Fixing Under Wisconsin Antitrust Laws— 
Federal “Pre-emption” as Defense to State Action.—The federal statutes dealing with 
monopoly and restraint of trade have not “pre-empted” the field so as to preclude the 
State of Wisconsin from enforcing its own antitrust statute against three foreign corpora- 
tions charged with conspiring to fix prices for the sale, in Wisconsin, of a chemical product 
known as calcium chloride. The trial court found that the Federal Trade Commission, 
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having proceeded against the defendants in the past, had taken jurisdiction over the practices 
which Wisconsin, by the present action, sought to deal with, and that Wisconsin was 
therefore precluded from enforcing the state statute. Reversing, the Wisconsin Supreme 
Court found that, among other things, there was (1) no language in the federal statutes 
that pre-empted the field or precluded the state from dealing with such practices, (2) no 
conflict between the federal and state statutes, (3) no attempt to regulate or burden 
interstate commerce, and (4) evidence that the attitude of the federal government was to 
co-operate with the state in its efforts to enforce the state statutes dealing with con- 
spiracies and monopolies. 

For the appellant: John W. Reynolds, Attorney General; George F. Sieker, Robert 


J. Vergeront, and Albert Harriman, Assistant Attorneys General; William J. McCauley, 
District Attorney; and C. Stanley Perry, Corporation Counsel, and John R. Devitt, 


Assistant Corporation Counsel, Milwaukee, Wis. 


For the respondents: 


Wood, Brady, Tyrrell & Bruce; Fairchild, Foley & Sammond; 


and Michael, Spohn, Best & Friedrich; Milwaukee, Wis. 
See Combinations and Conspiracies, Vol. 1, J 2335.53, 2401.53. 


[Price Fixing Conspiracy—Wisconsin Anti- 
trust Laws] 


This is an action to enforce the provisions 
of sec. 133.01, Stats. The action is brought 
by the attorney general in the name of the 
state. The defendants are corporations, 
both foreign and domestic, and individuals 
engaged in the manufacture and sale, or in 
the sale only, of a chemical product known 
as calcium chloride. 


The complaint alleges a combination and 
conspiracy in restraint of trade and in es- 
tablishing uniform prices at which the prod- 
uct is sold to Milwaukee county and other 
users thereof in Wisconsin, and that some 
of the acts by the defendants in furthering 
said combination and conspiracy were per- 
formed by them in the state of Wisconsin. 
The state seeks an injunction to prohibit 
the monopolistic practices and the enforce- 
ment of certain penalties provided by the 
Wisconsin statutes. 


[Federal “Pre-emption’ | 


At this stage of the proceeding we are 
concerned only with three defendants: 
Columbia-Southern Chemical Corporation, 
The Dow Chemical Company, and Wyan- 
dotte Chemicals Corporation, all foreign 
corporations. These defendants, each by 
separate answer, denied the allegations of 
combination, conspiracy, and price fixing. 
Each also alleged that all sales of calcium 
chloride made by it in Wisconsin are made 
in interstate commerce and that all of its 
business referred to in the complaint is sub- 
ject to the laws of the United States relat- 
ing to monopoly and restraint of trade 
commonly referred to as the Sherman, Clay- 
ton, Robinson-Patman, and Federal Trade 
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Commission Acts, which acts and the en- 
forcement thereof by the federal govern- 
ment pre-empted the field of regulation of 
interstate commerce respecting monopoly 
and restraint of trade. 


[Past Federal Trade Commission Proceedings | 


The three corporate defendants moved 
separately for summary judgment dismiss- 
ing the complaint as to them. Affidavits 
in support of the motions and counter-aff- 
davits in opposition to them were filed. In 
their affidavits the three moving defendants 
stated that none of them owns, operates, or 
maintains any manufacturing plant, sales or 
other office, warehouse, or stock of calcium 
chloride in the state of Wisconsin; that all 
calcium chloride sold by any of them is pro- 
duced in Michigan and Ohio; that each of 
the three individual defendants sells calcium 
chloride on a nation-wide basis at the same 
price per ton to all of its customers with an 
adjustment for freight charges; that all cal- 
cium chloride sold by any of the three to 
customers in Wisconsin is shipped f. o, b. 
factory in truckload or carload lots direct 
to the Wisconsin destination selected by the 
customer, and that after the calcium chloride 
leaves the factory no employee or agent of 
any of the three defendants handles or has 
any contact with it; that on July 30, 1938, 
the federal trade commission filed a com- 
plaint against Dow, Michigan Alkali Com- 
pany (now Wyandotte), Columbia Alkali 
Corporation (whose successor is Columbia- 
Southern Chemical Corporation), and others, 
charging that they were restraining trade, 
suppressing and eliminating competition in 
the sale of calcium chloride in trade and 
commerce among the several states and 
charging them with conspiracy and other 
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practices by which they allegedly accom- 
plished a restraint of trade and fixing uni- 
form prices in the sale of calcium chloride; 
that on December 13, 1938, the federal trade 
commission made and entered findings that 
each of the three moving defendants herein 
and certain others had violated the Federal 
Trade Commission Act as charged in the 
complaint, and an order commanding said 
defendants to cease and desist from fixing 
or maintaining uniform prices in the sale of 
calcium chloride in any form in the United 
States; and that since 1938 several compli- 
ance investigations have been conducted by 
the federal trade commission to determine 
whether the defendants have been and are 
obeying its 1938 order. 


[Judgment Below] 


The trial court determined that if it had 
jurisdiction there were disputed statements 
of fact contained in the various affidavits 
that would prevent the entry of a summary 
judgment. However, the trial court felt 
that, since the federal trade commission 
has taken jurisdiction over practices which 
the state by this action seeks to deal with, 
the state is precluded from enforcing the 
state statutes and the motions for summary 
judgment had to be granted on that ground 
alone. 

Judgments dismissing the action against 
The Dow Chemical Company and Wyan- 
dotte were entered on February 13, 1959. A 
similar judgment dismissing the complaint 
as to the Columbia-Southern Chemical Cor- 
poration was entered on February 17, 1959. 
The state appealed from said judgments. 


[Opinion] 

Broaproor, Justice [In full text]: Each side 
cites and relies upon several cases decided 
by both federal and state courts, The state 
relies in particular upon certain language 
in Leader Theatre Corp. v. Randforce Amuse- 
ment Corp. [1944-1945 TrapE Cases { 57,418], 
58 N. Y. S. 2d 304 and Commonwealth v. 
McHugh et al. [1950-1951 TrapE CASES 
J 62,678], 326 Mass. 249, 93 N. E. (2d) 751. 
It further relies heavily on certain decisions 
of the United States supreme court in the 
Standard Oil Cases. 

The defendants rely heavily upon the case 
of Paramount Publix Corp. v. Hill, 11 F. 
Supp. 478, particularly in view of the com- 
ment thereon in the case of Ritholz v. Am- 
mon, 240 Wis. 578, 4 N. W. (2d) 173. The 


Trade Regulation Reports 


Cited 1960 Trade Cases 
Wisconsin v. Allied Chemical & Dye Corp. 


76,435 


Paramount Publix case was a decision of 
the district court of the United States for the 
western district of Wisconsin, The de- 
fendants further rely upon language in de- 
cisions of the United States supreme court 
in the employment relations field where the 
supreme court found language in the acts 
of congress that preclude the states from 
acting in the same field. 


[No Conflict Between State and Federal 
Antitrust Laws] 


None of the cases cited are comparable 
to the facts here, and a review of the many 
cases would be of little value. Our deter- 
mination is being made from a reading of 
the various legislative enactments, both 
state and federal, dealing with conspiracies 
and monopolies. From such reading and 
examination we conclude: 


1. There is no language in the federal 
enactments that pre-empts the field of regu- 
lation and enforcement in the federal gov- 
ernment or that precludes the states from 
enacting effective legislation dealing with 
such unlawful practices. 


2. There is no conflict between the fed- 
eral and state statutes. 

3. The Wisconsin statutes make no at- 
tempt to regulate or burden interstate 
commerce. 

4 The federal trade commission was not 
established to enforce the federal anti- 
monopoly statutes. It has been given broad 
powers to regulate certain trade practices, 
many of them similar to those delegated by 
Wisconsin to its state department of 
agriculture. 

5. The Wisconsin statutes were enacted 
in the exercise of the police powers of the 
state. The public interest and welfare of 
the people of Wisconsin are substantially 
affected if prices of a product are fixed or 
supplies thereof are restricted as the result 
of an illegal combination or conspiracy. 
The people of Wisconsin are entitled to the 
advantages that flow from free competition 
in the purchase of calcium chloride and 
other products, and if the state is able to 
prove the allegations made in its complaint 
it is apparent that the acts of the defendants 
deny to them those advantages. 


6. There are letters in the record from 
individuals in the federal trade commission 
and in the department of justice which in- 
dicate that the attitude of the federal gov- 
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ernment is to co-operate with the state in 
its efforts to enforce the state statutes deal- 
ing with conspiracies and monopolies. It 
is contended that these letters are merely 
the expressions of the individuals and not 
binding upon the federal government, but 
the letters are an indication that there is no 
conflict between the federal and state laws 
and that the federal government has not 
pre-empted the field because of the language 
of its enactments or because the federal 
trade commission has exercised jurisdiction 
dealing in part with acts alleged to be a 
violation of the Wisconsin statutes. We 
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federal trade commission does not amount 
to a pre-emption and does not preclude the 
state from acting under its police powers 
in the making and enforcement of the state 
statutes. 

As the trial court indicated, there are 
issues of fact that were not resolved by the 
affidavits filed by the three defendants. The 
case should therefore be tried and a record 
made upon which proper judgments can be 
based. 

[Reversed] 


By the Court—Judgments reversed. Cause 
remanded for further proceedings consistent 


conclude, therefore, that the action by the with this opinion. 


[7 69,609] H. J. Heinz Company v. Beech-Nut Life Savers, Inc. 


In the United States District Court for the Southern District of New York. Civil 
129-202. Filed February 4, 1960. 


Clayton Antitrust Act 


Price Discrimination—Clayton Act, Section 2(a)—Cutting Prices in One Area While 
Maintaining Prices in Other Areas—Alleged “Equal Strength” of Competitor as De- 
fense—Baby Foods.—In a treble damage action by a manufacturer of baby foods charging 
a competitor with engaging in geographical price discrimination by charging lower prices 
in California than it charged east of the Mississippi River, the competitor’s motion for 
summary judgment was denied on the ground that the issue as to the “relative competitive 
strength of the parties” had to be resolved before the question of whether or not there 
was a probability of a substantial lessening of competition could be answered. The court 
found no prior cases with an identical fact pattern, that is, a price discrimination suit by 
one large national company against another of “apparently equivalent size.” It was argued 
that “a territorial price reduction does not injure competition within the meaning of Sec- 
tion 2(a) of the ‘Clayton Act unless made aggressively against weaker competitors,” and 
that the plaintiff-manufacturer, having approximately 15 per cent of both the national and 
California baby food markets, as compared to the defendant’s 20 per cent of the national 
market and 7 per cent of the California market, was not such a “weak competitor.” (The 
“leading company” in the field was a third party having approximately 47 per cent of the 
national market and 76 per cent of the California market.) 


Noting the importance of the size and power of the parties involved, the court said: 
“Undue emphasis appears to be placed by the defendant on the fact that the plaintiff is 
also a nationwide competitor of substantial size. A competitor might sell on a nationwide 
basis and still be weaker. Price cutting in a specified area on a chosen battlefield in an 
attempt to drive a weaker competitor from that market could still substantially lessen 
competition in that market even if the injured party sold on a nationwide basis.” 


See Price Discrimination, Vol. 1, J 3506.620. 


Price Discrimination—Clayton Act, Section 2(a)—Geographical Price Discrimination 
—Injury to Single “Competitor” as Injury to “Competition.”—Although the statutory test 
under Section 2(a) of the Clayton Act is injury to “competition,” injury to a single “com- 
petitor,” in a given market, may constitute the requisite competitive injury. Thus, in an 
action by a manufacturer of baby foods charging a competitor with engaging in geo- 
graphical price discrimination by charging lower prices in California than it charged east 
of the Mississippi River, the fact that there were only three major competitors in the 
baby food market was considered in denying the defendant’s motion for summary judg- 
ment. As was said in Atlas Building Products Co. v. Diamond Block & Gravel Co. (CA-10; 
| 69,609 
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1959), 1959 Trape Cases { 69,448: “Antitrust legislation is concerned primarily with the 
health of the competitive process, not with the individual competitor who must sink or 
swim in the competitive enterprise. But as a necessary incident thereto, it is concerned 
with predatory price cutting which has the effect of eliminating or crippling a competitor. 
‘For, surely there is no more effective means of lessening competition or creating mon- 
opolies than the debilitation of a competitor.” The crux of the present case was whether 
or not there was a “probability” that the price reduction would eliminate one of the three 
major competitors. Should the plaintiff be eliminated, the defendant would be the only 
major supplier of baby foods in glass jars in the area (a third party, the “leading com- 
pany” in the field, sold only in tin cans in the area). 


See Price Discrimination, Vol. 1, § 3506.620. 


Price Discrimination—Clayton Act, Section 2(a)—Geographical Price Discrimination 
—Reasonable Probability of Unlawful Effect (Substantial Lessening of Competition)— 
Intent—Selling at Loss as Evidence of Intent to Destroy Competitor—“Meeting Compe- 
tition” Defense.—Although an intent to injure competition is not required by Section 2 
of the Clayton Act, such an intent is often cited by the courts in the finding of a probable 
injury to competition. Thus, in an action by a manufacturer of baby foods charging a 
competitor with engaging in geographical price discrimination by charging lower prices 
in California than it charged east of the Mississippi River, the fact that there was an un- 
resolved issue as to the “nature of the price cut,” that is, whether it was “aggressive” or 
“defensive,” was considered by the court in denying the defendant’s motion for summary 
judgment. As evidence of the defendant’s “aggressive” intent, the plaintiff alleged that 
the defendant was losing money on every jar of baby food it sold (at a rate of more than 
$1 million annually); accompanied its price cut with allowances and rebates to whole- 
salers and retailers; advertised its price cut as “drastic” and “permanent; and assumed 
an increase in its share of the California market from 7 per cent to 30 per cent. 


The court noted that the question of the defendant’s intent or good faith “may have 
its greatest relevance in the affirmative defense of a lower price made in good faith to 
meet an equally low price of a competitor set forth in Section 2(b) of the Act.” While 
observing that the availability of that defense was not before the court on the present 
motion for summary judgment, the court quoted Standard Motor Products, Inc. v. FTC, 
1959 Trape CASES { 69,338, to the effect that the defense was available only if the price 
cut was used defensively, to hold customers, rather than to gain new ones. 


See Price Discrimination, Vol. 1, { 3506.440, 3515. 


Price Discrimination—Geographical Price Discrimination Under Clayton Act, Section 
2(a)—Competitive Effects at “Primary Level.”—A national manufacturer of baby foods, 
in a competing seller’s treble damage action charging it with engaging in territorial price 
discrimination in violation of Section 2(a) of the Clayton Act by selling at lower prices 
in California than it charged east of the Mississippi River, did not question, for the pur- 
poses of its motion for summary judgment, that “a geographical price differential may 
result in a violation of the Clayton Act by reason of its effect on the primary level.” The 
defendant noted that “even prior to the Robinson-Patman amendment, under the original 
Clayton Act of 1914 there could be a violation because of a geographical price differential 


at the primary level.” 
See Price Discrimination, Vol. 1, J 3506.620. 


Price Discrimination—Practices Constituting Discrimination—Cutting Prices in One 
Area Only—Eliminating Differential Between Alleged “Premium” Product and Others— 
Baby Foods.—A national manufacturer of baby foods, in a treble damage action charging 
it with engaging in territorial price discrimination in violation of Section 2(a) of the Clay- 
ton Act by selling its glass-packaged baby foods, in California, at a lower price than it 
charged east of the Mississippi River, was denied a motion for summary judgment. Its 
contention that the price reduction was only to “eliminate the price differential” between 
its glass-packaged product and another competitor’s tin-packaged product was countered 
by the plaintiff’s argument that glass was a superior container that was more expensive 
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and was “preferred by housewives.” The plaintiff also contended that the defendant's 
price reduction was such that the defendant lost money on every jar of baby food sold. 


See Price Discrimination, Vol. 1, f 3508.525, 3515.600. 
Private Enforcement and Procedure—Suit for Civil Damages—Pretrial Procedures— 


Motion for “Summary Denial” of Motion for Summary Judgment.—A plaintiff's motion 
for “summary denial” of a defendant’s motion for summary judgment was denied with 


the comment that such a motion “is neither customary nor approved.” 
See Private Enforcement and Procedure, Vol. 2, J 9013.675. 


For the plaintiff: William Simon, Washington, D. C., and Stewart L. Whitman, New 
York, N. Y. Paul M. Duff, Pittsburgh, Pa., Howrey & Simon (John Bodner, Jr., and 
Richard L. Perry) Washington, D. C., and Nims, Martin, Halliday, Whitman & William- 
son (Bert A. Collison), New York, N. Y., of counsel. 

For the defendant: Rogers, Hoge & Hills, New York, N. Y. (George S. Hills and 
Andrew J. Graham, of counsel) and Dewey, Ballantine, Bushby, Palmer & Wood, New 
York, N. Y. (Philip C. Scott, Leonard Joseph, and Aram J, Kevorkian, of counsel). 


For a prior opinion of the U. S. District Court, Southern District of New York, see 
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[Territorial Price Discrimination Charged] 


Levet, District Judge [In full text]: This 
case involves what the plaintiff labels a 
“price war” in the baby food products mar- 
ket in the State of California. 


On September 4, 1957, the defendant, 
Beech-Nut Life Savers, Inc. (hereinafter 
referred to as “Beech-Nut”’) reduced its 
prices on baby food in ‘California to a level 
lower than its prices east of the Mississippi 
River. Price reductions followed by the 
other two large baby food competitors in 
California, Gerber Products Company (here- 
inafter referred to as “Gerber”’) and the 
plaintiff, H. J. Heinz Company (hereinafter 
referred to as “Heinz’’). 


[Prior Proceedings] 


On December 23, 1957, Gerber filed suit 
in this court alleging that Beech-Nut’s price 
reductions in California constituted an il- 
legal territorial price discrimination, Beech- 
Nut counterclaimed, alleging various antitrust 
violations on the part of Gerber. On Janu- 
ary 8, 1958, Gerber moved for a preliminary 
injunction, asking in effect that the defend- 
ant be required to restore its prices to the 
level of prices charged east of the Missis- 
sippi. The motion for preliminary injunction 
was denied by Judge Edward Weinfeld on 
April 23, 1958 [1958 TrapE Cases { 69,045] 
(160 F. Supp. 916) and the suit was subse- 
quently dismissed by consent of the parties. 
The present suit was instituted by Heinz in 
January 1958 and was consolidated with the 
Gerber suit before the latter was dismissed. 
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[Summary Judgment Sought] 


A pre-trial order was signed and filed on 
November 19, 1959. By the terms of this 
order a consolidated trial of Count I of 
plaintiff's complaint and of the defendant’s 
counterclaims was to begin on February 1, 
1960. However, on December 14, 1959 the 
defendant filed a motion for summary judg- 
ment dismissing the claim alleged in Count 
I of the complaint pursuant to Rule 56 of 
the Federal Rules of Civil Procedure. This 
is the decision on that motion. 


On or about December 22, 1959, the plain- 
tiff filed a motion for summary denial of 
defendant’s motion for summary judgment 
pursuant to Rules 11, 12(f) and 56 of the 
Federal Rules of Civil Procedure. Argu- 
ment on this motion was heard on Decem- 
ber 30, 1959. Decision was reserved pending 
a hearing on the merits of the motion for 
summary judgment. This hearing on the 
merits of the motion was held on January 


15, 1960. 


[Charge—Price Cut in California Only] 


For the purposes of this motion the rele- 
vant pleadings may be summarized as 
follows: 


Count I of the complaint alleges that de- 
fendant Beech-Nut violated Section 2 of the 
Clayton Act, 15 U. S.C. A. §13, by dis- 
criminating in price, discounts and allow- 
ances between its various customers in the 
sale of baby food. This allegation is based 
upon the claim that defendant charged 
lower prices and gave more favorable dis- 
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counts and allowances to its customers in 
California than it offered to its customers 
east of the Mississippi River. 


[Injury to Plaintiff} 


Plaintiff Heinz also sells baby food in the 
California market and alleges that by rea- 
son of defendant’s reductions in prices in 
that market it was forced to reduce its own 
prices, thereby sustaining a loss in revenue. 

Defendant admits that its prices in Cali- 
fornia were lower than its prices east of 
the Mississippi River. It also admits that 
plaintiff reduced its prices on baby food in 
California to the same level as that to which 
defendant had reduced its prices. The al- 
legations of consequential liability are denied. 

The facts as alleged by the defendant in 
its motion for summary judgment with the 
accompanying affidavit and by counsel for 
both parties in the argument on the motion 
held on January 15, 1960 appear to differ in 
no substantial degree. The conclusions 
drawn from these facts form the area of 
contest. These facts are as follows: 


I. Relative Economic Strength of the 
Competitors 


[Plaintiff's Competitive Position] 


1. Plaintiff Heinz is a substantial com- 
pany of long standing in the food business. 
It manufactures and sells a large number 
and variety of food products. During the 
1959 fiscal year its net sales exceeded $300 
million, producing a net income after taxes 
in excess of $11 million. Its total assets 
exceed $235 million and its earned surplus 
is just under $69 million. (Affidavit of Ed- 
ward J. Jordan, President of Beech-Nut 
Life Savers, Inc., sworn to on December 
11, 1959, J 3) 

2. Heinz entered the baby food market 
in 1932 and has been an important national 
supplier in the baby food business for many 
years. Baby foods are preparations of meat, 
vegetables, fruits and other foods specifically 
designed for infants. 

3. In 1957, Heinz had approximately 
15% of the national baby food market. 
During the same year it had approximately 
the same percentage of the Califormia 
market. (Jordan affidavit, [7 5, 7; SM 3, 4 
of hearing on motion for summary judg- 
ment held on January 15, 1960. [The 
stenographic minutes of that hearing will be 
referred to hereinafter as “SM’’]) 
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[Defendant's Competitive Position] 


4. Defendant Beech-Nut is also engaged 
in the manufacture and sale of baby foods. 
In addition, it manufactures and sells chew- 
ing gum, “Life Savers” candies, coffee and 
cough drops. All of its products, except 
baby foods and coffee, are distributed na- 
tionally. Its baby foods are distributed 
generally east of the Mississippi River, but 
distribution west of the Mississippi River 
is limited to California, Beech-Nut entered 
the California baby food market in 1949. 
(Jordan affidavit, Jf 4, 6) 

5. For the year 1958, Beech-Nut’s total 
net sales were just under $115 million, 
yielding a net income after taxes of ap- 
proximately $8 million. Its total assets 
were approximately $77 million and its 
earned surplus in excess of $28 million. 
(Jordan affidavit, J 3) 

6. Beech-Nut had been engaged in the 
manufacture and sale of baby foods since 
1932. As of 1957, Beech-Nut had approxi- 
mately 20% of the total national market. 
(Jordan affidavit, J 5) 

7. Plaintiff maintains that the national 
sales percentages of the parties are mis- 
leading because of the fact that Heinz sells 
in the whole United States and has 15% of 
the national market, while Beech-Nut sells 
only in roughly 25 of the 50 states and has 
20% of the market. Counsel for the plain- 
tiff maintain that if the market share of the 
area east of the Mississippi River, plus 
California, which is the only area where the 
parties compete, were considered, Beech- 
Nut would have 30% of the business. 
(SM 23) 

8. In the New York market, which is the 
largest baby food market in the world, 
Beech-Nut has 50% of the market. (SM 24) 


[Position of Third Party—Leading Company] 

9. The leading company in the national 
baby food market is Gerber. In 1957, Ger- 
ber had approximately 47% of the total 
national market. Its net sales in the fiscal 
year 1959 were approximately $127 million, 
yielding a net income of approximately $7 
million. Its total assets were approximately 
$61 million and its earned surplus approxi- 
mately $20 million. (Jordan affidavit, {ff 3, 5) 


[Sales and Profits Compared] 


10. Baby food sales of Gerber are in the 
order of $100 million a year, while baby 
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food sales of Beech-Nut are in the order of 
$45 million a year, and those of Heinz are 
in the order of $30 million a year. (SM 24, 
statement by counsel for the plaintiff; the 
year was not given) 

11. The total United States sales in all 
products of the three companies are as 
follows: 
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$100 million 
Beech-Nut....... $120 million 
$148 million 
(SM 24, statement by counsel for the 
plaintiff; the year was not given) 
12. The total profits in the United States 
of the three companies are as follows: 


1956 
Gerber S27. * $6 million 
Beech-Nut ....... $7.9 million 
FLeInz ssf, eee $3.8 million 


(SM 25) 


13. The profits and losses of the parties 
from the sale of baby foods are as follows: 


1957 1958 


$7.7 million 
$8.5 million 


$3.0 million $1.6 million 


1954 1955 1956 1957 1958 
Beech-Nut ......... +. $3 million $3 million 
Heinze Sadek. ee Rawat! Loss of $1.3 million $1.4 million Loss of 
$81,000 $303,000 
(SM 25, 26) 
[“Area”’ Losses] II. The Status of the California 


The profits and losses of Beech-Nut for 
the years 1956, 1957 and 1958 were uot 
given. Figures bearing on Beech-Nut’s losses 
in California during portions of those years 
are as follows: 


1956... .Loss of $120,000. 

Last 3 months of 1957... .Loss of $300,000. 

First 6 months of 1958... .Loss of $585,000. 

(SM 127) 

14. Before the “California price war” 
Beech-Nut’s profits were about 7% of its 
total sales and Heinz’ profits were about 
2% of its sales. The reason for this dis- 
parity, according to the plaintiff, is that 
there is a low margin of profit in the sale 
of food while there is a high margin of 
profit in the sale of gum and “Life Savers.” 
(SM 27) 

[Capital] 


15. The plaintiff contends that before the 
price war Beech-Nut had “capital” of $25 
million while Heinz had a long-term funded 
indebtedness resulting from an expansion 
program, (SM 38, 39. Counsel for the plain- 
tiff did not further define the term “capital” 
but commented: “Beech-Nut had $25,000,000 
of cash or the equivalent with which they 


could wage a price war if they wanted to.” 
SM 40) 
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Baby Food Market 
[Three Major Sellers] 


16. In 1957, the California market for 
baby foods was for all practical purposes 
divided between Heinz, Beech-Nut and Ger- 
ber. In the first three quarters of 1957, 
Gerber accounted for approximately 77%, 
Heinz, 16% and Beech-Nut 7% of the sales. 
(Jordan affidavit, J 7) 


[Other Sellers] 


17. Campbell Soup Company, which sells 
$400 million to $500 million a year in food 
products, with profits in the order of $25 
million to $30 million a year, had gone into 
the baby food business in California and its 
baby food ‘business was a failure there and 
it withdrew from the market. (SM 29) 


18. Clapp’s baby food had also been sold 
in California. Clapp baby food was manu- 
factured and marketed by American Home 
Products Company which in 1950 had na- 
tional sales of $200 million a year and 
profits in excess of $10 million a year. In 
1951, Clapp withdrew from the California 
market because it was uot profitable. In 
1953, American Home Products Company 
withdrew entirely from the baby food busi- 
ness. (SM 31) 
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19. Libby also sells baby food in Cali- 
fornia. Libby is the second largest marketer 
of adult canned fruits in California and has 
sales in the order of $300 million a year. 
Libby has less than 2% of the California 
baby food business, and the only chain store 
which Libby had in California prior to the 
price war was the Purity chain which was 
the second biggest chain in Northern Cali- 
fornia. (SM 29) 


20. Swift & Company sells baby food in 
California. Although Swift & Company 
has assets of $2.5 billion, it has a minute 
share of the baby food market. (SM 33) 


[Market Percentages] 


21. Although Gerber and Heinz had been 
in the California baby food market for 
many years, Beech-Nut did not enter the 
market until 1949. By 1955, Beech-Nut 
had achieved a market penetration of ap- 
proximately 9% as against Gerber’s 76% 
and Heinz’ 15%. The total combined sales 
(in dozens) of both “junior” and “strained” 
baby foods by Beech-Nut and the market 
percentage for the first nine months of 
the year 1955, 1956 and 1957 are as follows: 


OO aan manele acai teat 989,184—9 % 
1956) Js558!- seed! Sas 933,818—8.3% 
LSE ASG st VE IRN 818,398—6.8% 


The same sales and percentage figures 
for Heinz during that period are: 


ROOST A ees 1,702,166—15.4% 
1956 > -.5  LNORIAUDS? 1,824,590—16.1% 
LO52t ACGL sho xetlis 1,919,278—16 % 


(Jordan affidavit, I 6, 7) 


III. Types of Containers Used 
and Relative Prices 


[Glass and Tin] 


22. Beech-Nut always packed its baby 
foods in glass jars. While at one time 
Heinz and Gerber packed only in tin cans, 
in the mid 40’s Gerber and Heinz con- 
verted to glass east of the Mississippi 
River, while continuing to sell in tin in the 
western part of the country. In late 1954, 
Heinz converted to glass in the area west 
of the Mississippi and now sells only in 
glass throughout the entire country. Gerber 
continues to sell in glass east of the Missis- 
sippi and in tin elsewhere. (Jordan aff- 
davit, J 4) 
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[Glass as “More Desirable” Container] 


23. When Beech-Nut entered the Cali- 
fornia market in 1949 with glass containers 
it established the glass price that it had in 
the rest of the country, which was roughly 
$.15 a dozen higher than the price of tin. 


In 1949, Heinz sold in California in tin 
and the Heinz tin container was the same 
as the Gerber tin container and sold at 
the same price. 


When Heinz converted from tin to glass 
in California in 1954 it adopted the glass 
price at which Beech-Nut was selling in 
glass in that market. The difference was 


$.15 a dozen. (SM 45, 46) 


24. Glass is a more desirable container, 
although packing in glass is a substantially 
more costly operation. Gerber packs in 
both glass and tin and counsel for the plain- 
tiff contends that the deposition evidence 
shows that the difference in the cost of the 
container alone results in a cost difference 
of $.11 a dozen. Other cost differences 
result from breakage of the glass container. 
Plaintiff argues that the $.15 differential 
is less than the actual cost difference be- 
tween the two types of containers. (SM 
47, 48) 

25. Beech-Nut’s advertising and promo- 
tion is built around the superiority of the 
glass container. (SM 48) 


IV. Background of Beech-Nut’s 
Price Cut 


[Alleged Reasons for Price Cut] 


26. The reasons advanced by the plain- 
tiff for the decline in sales of Beech-Nut 
shown in No. 21 above are as follows: 

(a) Poor management in the California 
sales office. 

(b) The firing of the nutritionists who 
previously had worked promoting the sales 
of baby food to mothers. 

(c) Discontinuance of radio and _ tele- 
vision advertisements and concentration on 
one unsuccessful television show. 

(d) Poor service to the stores in setting 
up displays and keeping the departments 
clean. (SM 54, 55) 

Counsel for the defendant did not set 
forth the reasons for the relative decline 
in sales of Beech-Nut during the argu- 
ment on the motion but implied in the brief 
in support of the motion that the price 
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differential between Beech-Nut and Gerber 
was an important factor. (Brief, p. 7) 


[Plaintiff's Sales Increase] 


27. The plaintiff further maintains that 
the reasons for the increase in sales by 
Heinz are as follows: 

(a) Conversion from tin to glass. 

(b) Distribution through wholesalers in- 
stead of direct to retailers. 

(c) Specialized ‘baby food salesmen. 

(d) Continued nutritionist program. 

(e) Installation of the roll-rack, a plastic 
device for vending baby foods. 

(f) Consistent advertising and overall 
marketing program. (SM 56, 57) 


[“Two-Brand”’ Market] 


28. In the Northern California area (which 
counsel for the plaintiff states “is critical 
in this lawsuit”) where Beech-Nut’s sales 
continued to be greater than Heinz’, even 
during the decline of Beech-Nut’s market 
percentage elsewhere, a two-brand market 
existed. The majority of the grocery stores 
carried only two brands of baby foods and 
usually had one brand in tin and one in 
glass to satisfy the demand of customers. 
Almost all the stores had Gerber’s baby 
food in tin and most had either Heinz or 
Beech-Nut in glass. Almost none of them 
had both Heinz and Beech-Nut. (SM 57, 
58, 59) 


29. In the San Francisco area or in the 
Northern half of California, there were 
eleven large chain stores. Beech-Nut was 
sold in eight of them and Heinz in three. 


(SM _ 57) 


The two biggest chain stores in Northern 
California are Safeway and Purity. Beech- 
Nut was not sold in either of these stores 
as Safeway carried Gerber and Heinz and 
rt carried Gerber and Libby. (SM 57, 
8) 

30. A survey by Beech-Nut in Northern 
California in September 1957 showed that 
68.8% of the stores carried Beech-Nut and 
30.3% carried Heinz. (SM 59) 

31. A document prepared by Beech-Nut 
headed, “Beech-Nut Progress as of Feb- 
ruary 11, 1957,” lists the 45 largest chain 
stores in Northern California. It shows 
that 42 of the 45 carried Beech-Nut. On 
the other hand, 23 of these 45 chains had 
discontinued Heinz and 6 or 7 had never 
carried Heinz. (SM 59-60) 
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32. The defendant maintains that Beech- 
Nut was sold only in a small percentage 
of the retail grocery outlets in California. 


[“Slow Movement’ of 
Defendant's Products| 


Beech-Nut contends that by the summer 
of 1957, Beech-Nut’s entire baby food line 
had been discontinued in some of its most 
important outlets, wholesale and retail, in 
both Northern and Southern California. Com- 
plaints of slow movement reportedly came 
from nearly every major supermarket chain 
in California which carried Beech-Nut’s baby 
foods. The President of Beech-Nut stated 
that the California representatives of Beech- 
Nut reported that if these outlets were lost, 
Beech-Nut would be finished as a baby food 
competitor in California. (Jordan affidavit, 
18) 

33. The plaintiff asserts that the deci- 
sion to lower prices was made by the Beech- 
Nut executives who knew nothing about the 
baby food business and was opposed by 
those experienced in the business who were 
consulted about it. (SM 69) 


34. The plaintiff further maintains that 
letters from Beech-Nut’s salesman and broker 
in Northern California to its executives 
in New York indicate that Beech-Nut was 
attempting to obtain the Safeway and 
Purity accounts in Northern California. (SM 
79-83) 


V. The Price War in California 


[Price Reduction] 


35. Prior to September 4, 1957, the prices 
of baby foods in California were as follows: 


Strained Junior 
Baby Baby 
Foods Foods 
Gerber (tin) ..$ .96 (perdozen)  $1.1614 
Heinz and 
Beech-Nut 
(glass)iea ee SPE $1.59 


(Jordan affidavit, q i0) 


36. On September 4, 1957, Beech-Nut 
reduced its prices in glass to the same 
level as Gerber in tin—$.96 and $1.16™%. 
On the following day, Heinz reduced its 
prices to the same level. (Jordan affidavit, 


ff 10) 


37. On October 11, 1957, Gerber reduced 
its prices on strained baby foods and junior 
baby foods im tim from $.96 and $1.16% 
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respectively to $.86 and $.9514. Beech-Nut 
immediately followed suit, reducing its glass 
price to $.86 and $.951%4. This represented 
reductions of $.25 and $.63% from the pre- 
September 4th price levels. (SM 63) 

38. On May 26, 1958, Gerber raised its 
prices to the pre-October 11, 1957 level— 
$.96 and $1.16%. Beech-Nut and Heinz 
immediately followed. On October 13, 1958, 
Beech-Nut raised its prices to $1.06 and 
$1.461%4 and Heinz immediately followed. 
Gerber’s corresponding prices remained at 
$.96 and $1.16%. That is the current price 
differential. (Jordan affidavit, { 12) 

39. The Gerber junior baby food in tin 
in California is in a 6% ounce tin. Heinz 
and Beech-Nut junior baby food in glass 
sell in 734 ounce jars in California. (SM 53) 


[ Allowances—Rebates] 


40. The price cut of Beech-Nut was ac- 
companied by an allowance of $50 to new 
stores. In addition to rebating to the whole- 
salers the difference between the new price 
and the old price of the wholesalers’ stocks, 
Beech-Nut also rebated to all the retailers 
the difference in price on the shelf stocks. 


(SM 97, 98) 
[Advertising] 


41. Beech-Nut conducted a “saturation” 
advertising campaign to advertise what it 
described as a “drastic” price reduction. 
The advertisements featured the phrase 
“permanent price reductions.” (SM 98-102) 


[Anticipation of Losses as 
Evidence of Intent] 


42. A number of computations and esti- 
mates made by the defendant relative to 
profit and loss are cited by the plaintiff as 
bearing upon the intent manifested by Beech- 
Nut in making the price reduction: 

(a) In one document, Beech-Nut assumed 
an increase from 7% to 30% of the Cali- 
fornia market. 

Beech-Nut assumed to find a market for 
an additional 7 million dozen jars of baby 
food. 

(b) A cost summary prepared by Beech- 
Nut’s accountants, dated October 29, 1957, 
indicated an annual loss of $400,000, and 
+egardless of the California market, no rea- 
sonable profit. 

(c) On November 7, 1957, Beech-Nut es- 
timated that its losses for the last quarter 
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of 1957 would be $300,000, or at the rate 
of $1.2 million a year. 


(d) A budget for ‘California for the year 
1958, dated January 8, 1958, estimated that 
Beech-Nut’s sales in 1958 would be ap- 
proximately $2.4 million. (Previous sales 
in California had not exceeded $1.6 million.) 
The projected loss for the year 1958 was 
$767,000. (SM 122-126) 


43. The actual sales figures for Beech- 
Nut for the first six months of 1958 were 
$1.3 million ($2.6 million annually), with a 
loss of $584,000 ($1,150,000 annually). (SM 
126) 


VI. Results of the Price Cuts 
[Price Cut Met by Plaintiff] 


44. The Vice-President of Western Op- 
erations of Gerber testified in substance 
that Heinz had to meet the Beech-Nut price 
cut or it would not survive in the market. 


(SM 131) 


45. The defendant maintains that the 
President of Heinz stated that his company 
had ample reserves to fight a price war and 
had stronger business motivations to stay 
in the California market than Beech-Nut. 
(SM 15, 16) 


[Plaintiff's Alleged Losses] 


46. Heinz’ profits in the sale of baby 
foods in the United States were $1.5 million 
a year in the two years preceding the price 
war. In California, during the year of the 
price war, Heinz lost more money than it 
made in the rest of the United States, re- 
sulting in a net loss for the United States 
operations. (SM 131, 132) 


47. Heinz brought this suit within four 
months of the start of the price war. 


[Market Shares] 


48. The immediate effect of the 1957 
price changes was that Heinz and Beech- 
Nut each gained substantially in market 
shares as against Gerber. Gerber’s share of 
the market for the twelve months following 
the reduction declined from approximately 
76% to 63%. Since the price increases by 
Heinz and Beech-Nut in October 1958, 
Gerber’s share has risen to approximately 
70%, with Heinz at a little over 20% and 
Beech-Nut less than 10%. (Jordan aff- 
davit, If 13, 14) 
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Discussion 
[“Summary Denial” Motion] 


The motion of the defendant for sum- 
mary judgment will be considered on its 
merits. Although possibly ill-timed, having 
been made on the very eve of trial, the 
motion may well have the salutary effect 
of narrowing the issues for trial. The mo- 
tion of the plaintiff for summary denial of 
defendant’s motion for summary judgment 
is neither customary nor approved. See 
Welcher v. United States, D. C. E. D. Ar- 
kansas,6W Ds. 105314 1B) Reae23 5237. 
The plaintiff’s motion is, therefore, denied. 


Statute 
[Clayton Act, Section 2(a)] 


The statute involved in this action is Sec- 
tion 2(a) of the Clayton Act, as amended, 
15 USCA §13(a), which reads in pertinent 
part as follows: 


“Tt shall be unlawful for any person 
engaged in commerce, in the course of 
such commerce, either directly or indi- 
rectly, to discriminate in price between 
different purchasers of commodities of 
like grade and quality, where either or 
any of the purchases involved in such dis- 
crimination are in cominerce, where such 
commodities are sold for use, consump- 
tion, or resale within the United States 
or any Territory thereof or the District of 
Columbia or any insular possession or 
other place under the jurisdiction of the 
United States, and where the effect of 
such discrimination may be substantially 
to lessen competition or tend to create a 
monopoly in any line of commerce, or to 
injure, destroy, or prevent competition 
with any person who either grants or 
knowingly receives the benefit of such 
discrimination, or with customers of either 
of theme 


The present motion is addressed solely to 
the question whether there has been any 
violation of Section 2(a) of the Clayton 
Act. Issues relating to the affirmative de- 
fense and counterclaim are not here involved. 


(“Primary Line” Case] 


This is a so-called “primary line” case 
and does not involve any charge of “second- 
ary line” injury. There is no allegation 
that the defendant sold at lower prices to 
one customer who was in competition with 
another. The competition involved is that 
between sellers and not between buyers. 
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The Contentions of the Parties 
[Effect on Competition] 


The contention of the defendant is that 
a territorial or geographic price reduction in 
and of itself is not prohibited by Section 
2(a), that such a reduction can constitute a 
violation only upon a showing that the 
probable effects are to injure competition, 
and that under the facts of this case there 
could be no finding that the defendant’s 
price reductions posed any threat that com- 
petition in California would be lessened or 
injured. 

After reviewing the cases, the defendant 
stated its position as follows: “We submit 
that the teaching of these authorities is that 
a local price cut which is uniform as among 
competing customers can violate the law 
only if (1) it was used aggressively and 
(2) it was used against weaker competitors. 
In the absence of either of these circum- 
stances there is no basis for a finding that 
the competitive process will be injured.” 
(Brief in support of defendant’s motion for 
summary judgment, p. 17) 


At the hearing on the motion, counsel 
for the plaintiff stated the position of the 
plaintiff as to the issues raised by the mo- 
tion, as follows: “I assume the two issues 
of fact they raise in their motion are whether 
this was an aggressive price-cut and whether 
we were a stronger competitor in the sale 
of baby food. There is also the issue of fact 
* * * whether the facts show the probability 
of a substantial lessening of competition.” 


(SM 134) 


There is an area of agreement between 
the parties. 


[Injury to “Competitor” as Injury 
to “Competition” | 


They agree that the relevant inquiry in a 
case of this type is the effect of the price 
cut on competition. The defendant avers 
that there is no mention of “competitors” 
in the statute, but, rather, “competition.” It 
is the public interest that is being protected 
and not the private interest of any particu- 
lar competitor. The defendant cites a quo- 
tation from a book by counsel for the 
plaintiff, William Simon, entitled, Geographic 
Pricing Practices (1950), where Mr. Simon 
stated: “The key word is ‘competition.” 
* * * The statute does not—and it is not 
conceivable that Congress would—attempt 
to preserve the status quo of all competitors. 
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by making unlawful the natural effects of 
fair—even though vigorous—competition.” 


(p. 301) 


The plaintiff concurs in the view that the 
test is injury to competition but contends 
that, in the context of a given market, in- 
jury to a single competitor may constitute 
the statutory injury to competition, It al- 
leges that such a market exists in the case 
of a high concentrated industry where there 
are but few competitors in the marketplace. 


[“Possibility” and “Probability” | 


The phrase ‘where the effect of such dis- 
crimination may be substantially to lessen 
competition” has been interpreted by the 
courts to require either a “reasonable pos- 
sibility” or a “reasonable probability” of in- 
jury to competition. The two terms seem 
to have been used somewhat interchange- 
ably. Counsel for the parties do not raise 
any issue as to which term to apply (SM 
8, 18) and agree that the question to be 
asked is, “Did that price-cut in California 
have a reasonable probability of substan- 
tially lessening competition?” (SM 19) 


[Anheuser-Busch Case] 


For the purposes of this motion, the 
defendant does not question that a geographi- 
cal price differential may result in a viola- 
tion of the Clayton Act by reason of its 
effect on the primary level. In the case of 
Anheuser-Busch, Inc. v. Federal Trade Com- 
mission, 7 Cir., 1959 [1959 TrapE CASES 
7 69,330], 265 F. 2d 677, cert. granted No- 
vember 10, 1959, 28 U. S. L. W. 3147, the 
Seventh Circuit apparently held that a geo- 
graphical price discrimination where there 
is no discrimination between competing 
customers cannot be a violation of Section 
2(a). The defendant does not rely on that 
case, pointing out that even prior to the 
Robinson-Patman amendment, under the 
original Clayton Act of 1914 there could be 
a violation because of a geographical price 
differential at the primary level. See Porto 
Rican American Tobacco Co. of Porto Rico 
vy. American Tobacco Co., 2 Cir., 1929, 30 F. 
2d 234. 

Issues 


The issues as defined by the parties, then, 
are: 
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A. The relative competitive strength of 
the parties. 


B. The nature of the price decrease of 
the defendant in California. 


C. Whether that price cut had a reason- 
able probability of substantially lessening 
competition. 


A. The Relative Competitive Strength 
of the Parties 


[Competitor's Alleged “Equal Strength’ ] 


The defendant asserts that the classical 
case of potential injury to competition is 
the one in which a well-financed national 
distributor cuts its price in an area where 
it has a weaker local competitor. A number 
of cases are cited to show that there is 
generally a great disparity in the relative 
economic strength of the two competitors. 
Porto Rican American Tobacco Company of 
Porto Rico v. American Tobacco Company, 2 
Cir., 1929, 30 F. 2d 234; E. B. Muller & Co. 
v. Federal Trade Commission [1944-1945 
TRADE CASES § 57,231], 6 Cir., 1944, 142 F. 
2d 511; Moore v. Mead’s Fine Bread Co. 
[1954 TravE Cases { 67,906], 348 U. S. 115 
(1954). 

It concludes that a territorial price reduc- 
tion could not injure competition unless 
made against weaker competitors. 


Under the facts of this case, where the 
three principal companies involved were 
large national companies with substantial 
sales, assets and surpluses, the defendant 
reasons that the statute has no applicability. 

To support its position, Beech-Nut lists 
the market shares of each of the three com- 
panies, particularly in California, where it 
had less than 7% at the time of the price 
cut. The conclusion of the defendant is that 
if a price cut is used in a market where the 
competitors are of equal or substantially 
equal strength, there is no reason to sup- 
pose that normal competitive responses will 
not protect the competitive process. 


The plaintiff denies that the companies 
are of substantially equal strength. It points 
to the fact that in the areas in which they 
compete, Beech-Nut outsells Heinz 2-to-1. 
Heinz disputes the relevance of total sales 
and asset figures. It emphasizes the fact 
that in 1957 Beech-Nut had a profit of over 


1 See Corn Products Co. v. Federal Trade Com- 
mission, [1944-1945 TRADE CASES { 57,363], 324 
U. S. 726 (1945). A discussion of the use of the 
terms is contained in Atlas Building Products 
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Co. v. Diamond Block and Gravel Co., 10 Cir., 
1959 [1959 TRADE CASES { 69,448], 269 F. 2d 
950, 957. 
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$8 million, while Heinz had a profit of $3 
million. Of great significance to Heinz is 
the fact that before the price war Beech- 
Nut had “capital” of $25 million, while 
Heinz had a long-term funded indebtedness. 
In addition, Heinz was engaged solely in 
the food business, which had a low profit 
margin, while Beech-Nut obtained a high 
profit margin in the sale of gum and “Life 
Savers.” Counsel for Heinz stated that 
“the wealth of a company in other ma- 
terials, in other products, in other lines is 
not determinative of what you do in a 
particular line.” (SM 33) In short, Heinz 
maintains that Beech-Nut was in a stronger 
competitive position than Heinz with a 
substantial “war chest” with which to fight 
a price war. 


[Smaller Competitors] 


Heinz also cites the presence in the Cali- 
fornia market of other smaller competitors 
who would be hurt by a price war. Libby 
baby food had less than 2% of the market 
and was carried in only one chain store. 
Swift & Company had a fractional share of 
the market. 


The plaintiff presented these facts in an 
attempt to show that the competitors were 
not of equal or substantially equal strength. 


B. The Nature of the Price Decrease of 
the Defendant in California 


[Alleged Defensive Nature of Price Cut] 


The defendant maintains that its price 
cut was a defensive measure employed be- 
cause of its declining position in the sales 
market in California. It points to the de- 
cline from 9% in 1955 to 6.8% in 1957. It 
contends that the reduction was necessary 
to preserve its share of the market and 
prevent discontinuance of its baby food 
line in California by both retailers and 
wholesalers. 

The position of the defendant is that 
where a territorial price cut threatens com- 
petition, it is because of its deliberate pred- 
atory use against a weaker competitor. The 
case of Balian Ice Cream Co. v. Arden Farms 
Co., 9 Cir., 1955 [1955 TrapE Cases { 68,186], 
231 F. 2d 356, cert. denied 350 U. S. 991 
(1956) is cited as illustrating the fact that 
where a strong competitor makes local price 
cuts—even against weaker local competitors 
—there is no injury to competition if the 
price cut was made as a defensive response 
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to local competitive conditions and not as 
an aggressive move against those local 
competitors. 


[Aggression Charged] 


The position of the plaintiff is that the 
price cuts of defendant were aggressive, not 
defensive. The defendant emphasizes the 
peculiar condition of the market wherein 
most retailers carried only one type of baby 
food in glass containers. Letters from Beech- 
Nut sales people and executives are ex- 
hibited to show the intent of Beech-Nut to 
eliminate Heinz from the market. The cam- 
paign by Beech-Nut to obtain the Safeway 
and Purity accounts, the documents pre- 
pared by Beech-Nut showing an expecta- 
tion of greatly increased sales figures, the 
second price cut of October 11, 1957, at a 
time when Beech-Nut’s sales had increased 
due to the first price cut, the advertising 
featuring “permanent price reductions” and 
the rebates to the retailers are all urged by 
the plaintiff to show the aggressive nature 
of the cut. 


[Eliminating “Premium Product” 
Differential] 


Any contention by Beech-Nut that the 
lower price of September 4, 1957 was only 
to eliminate the price differential between 
Beech-Nut and Gerber is countered by the 
plaintitf’s statement that the Gerber price 
was for tin while Beech-Nut sold in glass. 
The plaintiff asserts that glass is a superior 
container and was preferred by housewives. 
Beech-Nut reduced its prices to a level 
where they lost money on every jar of baby 
food sold. The position of the plaintiff, 
hence, is that this was a predatory price cut 
against weaker competitors. 


C. The Probability of a Substantial 
Lessening of Competition 


[“Probable” Elimination of Plaintiff] 


The defendant contends that, under the 
facts in this case, at no time could there have 
existed any probability of a substantial 
lessening of competition. It maintains that 
with a company of the size and strength of 
Heinz, with the business investment that 
Heinz had in the California market, Heinz 
had no alternative but to meet the price 
reduction. In answering the question of 
when the competitive situation should be 
examined to determine the probability of 
injury, counsel for Beech-Nut conceded 
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that the test should be applied at the time 
of the price cut but that subsequent events 
as ultimately developing should be consid- 
ered. Counsel suggested that the normal 
business reaction for Heinz would be ex- 
actly what it was—a meeting of the price 
to protect its position. 


The position of the plaintiff is that the 
reaction of Heinz, a weaker competitor, to 
this aggressive price cut could not be so 
easily determined. Counsel for Heinz con- 
tends that this is evident in that the Beech- 
Nut officials miscalculated Heinz’ intent. 
The withdrawal of Clapp and Campbell 
from the California baby food market shows 
that withdrawal from the market is not 
unprecedented. The wealth of Heinz in 
other lines may not have been continued to 
be allocated to the baby food products line 
to support a losing fight. Heinz operated 
in a low profit field and had no large capi- 
tal surplus and no high profit products to 
bear the loss. The plaintiff also points to 
the fact that Beech-Nut succeeded in taking 
the Purity account away from Libby. The 
plaintiff thus concludes that there was a 
probability of a substantial lessening of 
competition resulting from the price cut. 


The Law 
[Size of Parties—New Fact Situation] 


In the brief in support of the motion 
for summary judgment, counsel for defend- 
ant state: ‘Aside from the foregoing an- 
alysis we should also point out to the 
Court that so far as we are aware there 
has been no case with facts even remotely 
similar to the present case where a finding 
of injury to competition has been made.” 
(p. 20) The research of this court has not 
resulted in the discovery of a case with 
an identical fact pattern—a suit by one 
large national company against another of 
apparently equivalent size—for price dis- 
crimination. However, in each instance, to 
determine validity, resort must be had to 
the statute and the intent of its framers. 


[No Claim of “Real Cost Savings”] 


The Court of Appeals for the Second 
Circuit recently commented on the legis- 
lative purpose of the Act as follows: 


“Tt is evident from the legislative his- 
tory that Congress sought to curtail the 
concentration of economic power in the 
distributive area of the economy by elimi- 
nating inequalities derived from sheer 
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economic power, while at the same time 

not stifling competition based on real cost 

savings and increased efficiency. H. R. 

Rep. No. 2287, 74th Cong., 2d Sess. 6-7; 

Sen. Rep. No. 1502, 74th Cong., 2d Sess. 

3. See also F. T. C. Final Report on the 

Chain Store Investigation (1934); Sen. 

Res. 224, 70th Cong., Ist Sess., 69 Cong. 

REC S57 S(1O28 aut te Ae 
Standard Motor Products, Inc. v. F. T. C., 
2 Cir., 1959 [1959 TrapE Cases J 69,338], 
265 F. 2d 674, 676. There has been no claim 
asserted here that the price differential was 
based on real cost savings or increased 
efficiency. 

In a recent book, The Price Discrimination 
Law by Corwin D. Edwards, Brookings 
Institution, 1959, the author, citing to the 
House Judiciary Committee Report, sets 
forth the legislative objectives as follows: 


“x * * the general object was ‘to sup- 
press more effectually discriminations be- 
tween customers of the same seller not 
supported by sound economic differences 
in their business positions or in the cost 
of serving them.’ It decried discrimina- 
tions ‘in excess of sound economic dif- 
ferences between the customers concerned,’ 
on the ground that they involve losses 
that must be recouped from the business 
of other customers. * * *” (p. 29) 


[Loss Recoupment| 


In this case, the losses of Beech-Nut in 
the sale of baby foods in California might 
very well ultimately be recouped in some 
measure at least by the sale of baby foods 
east of the Mississippi. 


In National Nut Co. v. Kelling Nut Co., 
D. C. N. D. Ill. E. D., 1945 [1944-1945 
TravE Cases § 57,405], 61 F. Supp. 76, the 


court commented: 


“But a practice of underselling plaintiff 
in certain territory where plaintiff has an 
established business and maintaining a 
higher level of prices in other localities 
where competition with plaintiff or other 
companies is not so keen is a practice 
condemned by the anti-trust laws.” (p. 81) 

In this case, the defendant enjoyed a 
market dominance in New York, where it 
had 50% of the baby food market and 
could use revenue from that market to 
undersell the plaintiff in California. 


[Possible Injury to Single Competitor] 


The contention of the plaintiff that, al- 
though the statutory test is injury to com- 
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petition, in a given market injury to a 
single competitor may constitute the requisite 
competitive injury, is a valid one. See 
Atlas Building Products Co. v. Diamond 
Block & Gravel Co., 10 Cir., 1959 [1959 
TRADE Cases J 69,448], 269 F. 2d 950, where 
the court stated: 


“Antitrust legislation is concerned pri- 
marily with the health of the competitive 
process, not with the individual competitor 
who must sink or swim in competitive 
enterprise. But as a necessary incident 
thereto, it is concerned with predatory 
price cutting which has the effect of 
eliminating or crippling a competitor. For, 
surely there is no more effective means 
of lessening competition or creating mo- 
nopolies than the debilitation of a com- 
petitor.” (p. 954) 


See also Edwards, The Price Discrimination 
Law, Brookings Institution, 1959, p. 30. 


To estimate the probability of a sub- 
stantial lessening of competition only by the 
final result here—the savings by the Cali- 
fornia public during the price war and the 
resumption by the three major competitors 
of approximately the same market per- 
centage as before—and thereby hold that 
the defendant committed no violation, would 
not effectuate the purposes of the Act. The 
situation must be looked at as it existed at 
the time of the cut. The small savings of 
the housewives during the period of the 
price war are of little consequence as com- 
pared to the possibility of the elimination 
from the market of one of only three 
major competitors in the baby food market, 
leaving only one major supplier of baby 
foods in glass, Whether that probability 
existed is the crux of this case, 


In addition, although there is evidence 
presented as to the market percentages of 
the parties as of the date of trial, there has 
been little or no evidence presented bearing 
on possible market shifts between the 
parties immediately after the price cuts and 
none showing the respective positions of the 
competitors during the entire period in 
question. 


[Effect on Volume of Sales] 


The fact that there was a substantial in- 
crease in the total volume of baby food 
sales at the lower prices has little relevance 
in assessing injury to competition when, 
according to the plaintiff, each jar sold 
resulted in a further loss of money. 


1 69,609 


Court Decisions 
H. J. Heinz Co. v. Beech-Nut Life Savers, Inc. 


Number 146—188 
2-19-60 


[Size and Power of Parties] 


The defendant urges as a principle of law 
that “a territorial price reduction does not 
injure competition within the meaning of 
Section 2(a) of the Clayton Act unless 
made aggressively against weaker com- 
petitors.” (Brief, p. 10) Phrasing this con- 
clusion in an affirmative manner, it would 
appear that the defendant concedes that 
such a reduction would injure competition 
if made aggressively against weaker com- 
petitors. This would seem to be an accurate 
statement of law. See Moore v. Mead’s Fine 
Bread Co. [1954 Trape Cases J 67,906], 348 
U. S. 115 (1954); Maryland Baking Co. v. 
Federal Trade Commission, 4 Cir., 1957 [1957 
TRADE CASES J 68,681], 243 F. 2d 716. 


The importance of the size and power of 
the parties involved was affirmed in the 
recent case of Atlas Building Products Co. 
v. Diamond Block & Gravel Co., 10 Cir., 
1959 [1959 TrapE Cases { 69,448], 269 F. 2d 
950. The court stated: 


“Tt was nor error, therefore, for the 
trial court to instruct the jury that in 
determining the tendency of the price dis- 
criminations to substantially lessen com- 
petition and create a monopoly, they could 
consider the size of the appellant, its 
economic power and its comparative prices 
to purchasers in the El Paso and Las 
Cruces areas.” (pp. 956-957) 


Undue emphasis appears to be placed by 
the defendant on the fact that the plaintiff 
is also a nationwide competitor of sub- 
stantial size. A competitor might sell on a 
nationwide basis and still be weaker. Price 
cutting in a specified area on a chosen 
battlefield in an attempt to drive a weaker 
competitor froin that market could still sub- 
stantially lessen competition in that market 
even if the injured party sold on a nation- 
wide basis. 


[Questions of Fact] 


It is because much more than “the slight- 
est doubt” exists as to the facts of the 
relative strength of the parties and the ag- 
gressiveness or lack of same of the price 
cut that this motion by the defendant for 
summary judgment must be denied. See 
Doehler Metal Furniture Co, v. United States, 
2 Cir., 1945, 149 F. 2d 130; Subin uv. Gold- 
smith, 2 Cir., 1955, 224 F. 2d 753. 


As already indicated, there appears to be 
little dispute as to most of the underlying 
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facts in this case. However, the inferences 
and conclusions to be drawn therefrom are 
disputed. Therefore, it might be questioned 
whether this is a proper case for summary 
judgment. The statements of Judge Edward 
Weinfeld of this court on a motion for 
summary judgment in United States v. 
Bethlehem Steel Corp., D. C. S. D. N. Y., 
1958 [1958 Trape Cases § 68,914], 157 F. 
Supp. 877, seem particularly apt. 


“I am persuaded that a decision after 
trial will be the more desirable procedure 
in the matter. It will serve to bring into 
sharper focus certain issues of importance 
which have been obscured by the vol- 
uminous affidavits with their statements, 
counterstatements and alternative posi- 
tions, and the conflicting conclusions 
which the parties contend are to be 
drawn from the multitude of facts and 
statistics presented. Under all the circum- 
stances the application of the summary 
judgment rule is questionable and the 
Court deems it sound judicial adminis- 
tration to permit a trial for such additional 
evidence and clarification as may be 
relevant.” (p. 879) 


See also Kennedy v, Silas Mason Co., 
U. S. 249 (1948). 


334 


[Intent] 


There is also a genuine issue of fact as 
to the nature of the price cut. Although an 
intent to injure competition is not required 
by the statute, such an intent is often cited 
by the courts in the finding of a probable 
injury to competition. See Moore & Mead’s 
Fine Bread Co. [1954 Trave Cases { 67,906], 
348 U. S. 115 (1954); Balian Ice Cream Co. 
v. Arden Farms Co., 9 Cir., 1955 [1955 
TravE Cases J 68,186], 231 F. 2d 356, cert. 
denied 350 U. S. 991 (1956). 


In the Balian case, relied on by the de- 
fendant, the trial court found that the price 
reduction of the defendant was made to 
combat improper rebates and special con- 
cessions made by competitors ([1952 TRADE 
CasEs J 67,266] 104 F. Supp. 796). 


In addition, the trial court in the Balian 
case expressly found that the price dif- 
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ferential did not substantially lessen com- 
petition or tend to create a monopoly.” 


[“Meeting Competition” Defense] 

The question of intent or good faith on 
the part of Beech-Nut may have its greatest 
relevance in the affirmative defense of a 
lower price made in good faith to meet an 
equally low price of a competitor set forth 
in Section 2(b) of the Act. 15 USCA 
§13(b). The availability of that defense 
is not before this court for the purposes 
of this motion. In that connection, how- 
ever, see Standard Motor Products, Inc. v. 
Federal Trade Commission, 2 Cir., 1959 [1959 
TRADE CASES { 69,338], 265 F. 2d 674, 


“Moreover, it is well settled that a 
lowered price is within § 2(b) only if it is 
made in response to an individual com- 
petitive demand, and not as part of the 
seller’s pricing system, [citations omitted] 
and only if it is used defensively to hold 
customers rather than to gain new ones.” 
(265 F. 2d at 677) 

In any event, determination of the al- 
leged aggressive nature of the price cut is 
not a subject which lends itself to the 
summary judgment procedure. Proof of the 
purported intent of Beech-Nut involve a 
question of credibility. See Arnstein v. 
Porter, 2 Cir., 1946, 154 F. 2d 464; Alvado 
v. General Motors Corp., 2 Cir., 1956, 229 
F. 2d 408, cert. denied 351 U. S. 983. (1956). 


[Unresolved Issues] 


In short, genuine issues of fact exist as 
to two essential elements in the case—the 
relative competitive strength of the parties 
and the nature of the price cut. These 
issues must be resolved before the question 
whether the probable effect of the price 
discrimination might have been a_ sub- 
stantial lessening of competition, can be 


answered. 


[Summary Judgment Denied] 


Under these circumstances, this court 
must heed the repeated admonitions of the 
Court of Appeals for this Circuit and deny 
the motion of the defendant for summary 
judgment. Doehler Metal Furniture Co. v. 
United States, 2 Cir., 1945, 149 F. 2d 130; 


2 Although this was a so-called ‘‘primary line’ 
case, note the following statements in the opinion 
of the Court of Appeals for the Ninth Circuit: 
“There was absolutely no evidence in the record 
that the differentials as to sales in commerce 
or in other areas had any relation to any injury 
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* * * The customers of Arden in the respective 
areas are not in competition with each other, 
and the products sold in each area are sojd in 
competition with like products manufactured by 


others.’’ (231 F. 2d at 367) 
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Arnstein v. Porter, 2 Cir, 1946, 154 F. 2d Publications, Inc., D. C. S. D. N. Y., 1959, 
464. See also Purofied Down Products Corp. 176 F. Supp. 390. 

uv. Travelers Fire Ins. Co., D. C. S. D.N. Y., Defendant’s motion for summary judg- 
1959, 171 F. Supp. 399; Harris v. Fawcett ment is denied. 


[7 69,610] Merton Shapiro, et al. v. Paramount Film Distributing Corporation, et al., 
Appellants. 


In the United States Court of Appeals for the Third Circuit. No. 13,074. Filed 
February 11, 1960. 


Interlocutory appeal from an order of the United States District Court for the Eastern 
District of Pennsylvania. Francis L. VAN Dusen, District Judge. 


Clayton Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—When Recovery May 
Be Barred—Applicable State Statute of Limitations—Pennsylvania One-year or Six-year 
Statute—A Federal district court in Pennsylvania correctly held that a Pennsylvania six- 
year statute of limitations (governing actions in trespass on the case), rather than a 
Pennsylvania one-year statute (governing “forfeiture” actions), was applicable to a treble 
damage action commenced before the effective date of the Federal four-year statute of 
limitations. Where there is no Federal statute of limitations applicable to suits under the 
Federal antitrust laws, the statute of limitations of the state in which the district court is 
sitting is to be applied by that court to Federal antitrust litigation. Also, in determining 
if the one-year statute was applicable, the reviewing court noted that it was required to 
take that statute to have the meaning and scope which the Pennsylvania courts have given 
it in relation to state suits analogous to Federal antitrust actions. Here, the Pennsylvania 
one-year statute actually needed no interpretation since, by its precise terms, it dealt ex- 
clusively with “rights created by the Assembly of that state.” Also, the Pennsylvania 
Supreme Court, in “the one case in Pennsylvania construing the statute and controlling 
this appeal,” held that the statute was to be strictly construed and limited to forfeitures 
“to the Commonwealth.” 


See Private Enforcement and Procedure, Vol. 2, J 9010.100. 


Private Enforcement and Procedure—Suits for Civil Damages—Pretrial Procedures— 
Amendment of Complaint—Correcting Description of Corporate Defendant as Adding 
New Party and Asserting New Claim.—A plaintiff in a treble damage action was properly 
permitted to amend its complaint so as to correct “the inadvertent mistaken description” 
of a corporate defendant’s “place of origin.” A paragraph of the original complaint had 
referred to that defendant as a New York corporation, whereas in fact it was a Delaware 
corporation. The court found no merit in the contention that the amendment added a 
new party and asserted a new claim, since the Delaware corporation was properly named 
as a defendant in the original suit and was legally served with process. 


See Private Enforcement and Procedure, Vol. 2, J 9013.100. 

For the appellants: Arlin M. Adams, Philadelphia, Pa. (for all except Twentieth 
Century Fox); John F. Caskey, New York, N. Y. (for Twentieth Century Fox). 

For the appellees: Nochem S. Winnet, Philadelphia, Pa. 


Affirming an order of the U. S. District Court, Eastern District of Penns Ivania, 1959 
Trade Cases f] 69,474. Ss : 


Before McLaucu.in, Hastig, and Forman, Circuit Judges. 


Opinion affirmative defense. On October 5, 1959, in 

Per CurtaM [Jn full text]: In this private its pre-trial order, the district court held 
treble damage action under the federal anti- that the Pennsylvania six year statute of 
trust laws, among other things, the defend- limitations for actions on the case applied 
ants pleaded the statute of limitations as an to all defendants except Fox Philadelphia 
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Building, Inc. The court further said that: 
“This order involves a controlling question 
of law as to which there is substantial 
ground for a difference of opinion and an 
immediate appeal from the order may ma- 
terially advance the ultimate termination of 
the litigation.” We allowed an interlocutory 
appeal by the defendants from said order 
November 4, 1959. 


It is properly conceded that, except as to 
defendant Fox Philadelphia Building, Inc., 
the applicable Pennsylvania statute of limi- 
tations governs. It is further properly con- 
ceded that if the Act of March 26, 1785, 2 
Sm. L. §6 (12 P. S. § 44), does not apply, 
the six year Pennsylvania statute of limita- 
tions for actions in trespass on the case 
controls, subject to the question below 
raised regarding defendant Twentieth Cen- 
tury-Fox Film Corporation, and excluding 
Fox Philadelphia Building, Inc., as above 
stated. 


In Gordon, et al. v. Loew's, Incorporated, 
et al. [1957 TrapE Cases § 68,820], 247 F. 
2d 451 (1957) dealing with a similar situa- 
tion, where there was no federal statute of 
limitations applicable to suits under the 
federal anti-trust laws, we held that the 
statute of limitations of the state in which 
the district court was sitting was to be 
applied by that court to federal anti-trust 
litigation. Chattanooga Foundry & Pipe 
Works v. Atlanta, 203 U. S. 390 (1906); 
Bluefields S. S. Co. v. United Fruit Co., 243 
Fed. 1, 20 (3 Cir. 1917), error dismissed 
248 U.S. 595 (1919). 


Following the rule of Gordon our task 
is to ascertain whether the Pennsylvania 
statute of 1785 is to be enforced against 
these plaintiffs in the suit before us. And 
as was said in Gordon, p. 455, “In deter- 
mining that question we must, we believe, 
take that statute to have the meaning and 
scope which the New Jersey [here, Penn- 
sylvania] courts have given it in relation 
to state suits analogous to federal antitrust 
actions.” 


As it happens the 1785 statute actually 
needs no interpretation by analogy, it is 
that clear on its face. It reads: 


“All actions, suits, bills, indictments or 
informations, which shall be brought for 
any forfeiture, upon any penal act of 
assembly made or to be made, whereby 
the forfeiture is or shall be limited to 
the commonwealth only, shall hereafter 
be brought within two years after the 
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offense was committed, and at no time 
afterwards; and that all actions, suits, 
bills or informations, which shall be 
brought for any, forfeiture, upon any 
penal act of assembly made or to be 
made, the benefit and suit whereof is 
or shall be by the said act limited to 
the commonwealth, and to any person 
Or persons that shall prosecute in that 
behalf, shall be brought by any person 
Or persons that may lawfully sue for 
the same, within one year next after the 
offense was committed; and in default 
of such pursuit, that then the same shall 
be brought for the commonwealth, any 
time within one year after that year 
ended; and if any action, suit, bill, indict- 
ment or information, shall be brought 
after the time so limited, the same shall 
be void, and where a shorter time is 
limited by an act of assembly, the prose- 
cution shall be within that time.” 

By its precise terms this law of Penn- 
sylvania deals exclusively with rights created 
by the Assembly of that state. That state- 
ment is borne out by its title which reads: 
“An Act for the limitations of actions to 
be brought for the inheritance or posses- 
sion of real property, or upon penal acts 
of Assembly.” It presents a far more 
rigid limitation than the, comparatively 
speaking, all inclusive limitations applied 
in New Jersey, Illinois or Wisconsin. And 
it, in circumstances which make the man- 
date controlling here, has been held by the 
Pennsylvania Supreme Court to call for strict 
construction. As Justice Coulter, speaking 
for that Court, said: ‘* * * instead of en- 
larging the construction, I would incline 
to the most rigid adherence of the words 
of the act.” Allegheny City v. McClurkan 
& Co., 14 Pa. 81, 87 (1850). 

It is noteworthy that when enlargement 
of the act was desired, the statute was 
carefully amended in 1842 and again in 
1845 to embrace recoveries by county com- 
missioners and county treasurers and all 
recoveries of fines and forfeitures for the 
“use of the respective counties”. But it 
was never enlarged or interpreted to pro- 
vide for the problem before us. And the 
one case in Pennsylvania construing the 
statute and controlling this appeal, Allegheny 
City v. McClurkan and Co., supra, p. 86, 
leaves no doubt as to its correct interpreta- 
tion. There the Court was distinguishing 
the facts before it from the tight area 
covered by the 1785 law. Emphasizing 
this it said: “Here is no forfeiture to the 
Commonwealth alone, nor limited to the 
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Commonwealth and any person who shall 
prosecute for the forfeiture” as, of course, 
in the 1785 Act. It was because this was 
true, that the Court continued, saying, “The 
category of the statute of 1785 does not 
occur.” Nor does it occur in this appeal. 
To much the same effect see Commonwealth 
v. Musser Forests, Inc., 394 Pa. 205 (1958). 


Re: Defendant Twentieth Century-Fox 
Film Corporation 


This defendant was named as above set 
out in the original title of this cause. The 
corporation served with process in the 
action was of that same name, and a cor- 
poration of Delaware. The employee served 
was not at that time employed by any New 
York corporation. No New York corpora- 
tion of the same or similar name had ever 
been served with process or done business 
where the above mentioned process had 
been served. 


In the original complaint paragraph 21, 
Twentieth Century-Fox Film Corporation 
was described as a New York corporation. 
The complaint was filed January 4, 1956. 
Service on all defendants seems to have 
been had by January 16, 1956. On April 
11, 1956 plaintiffs moved to file an amended 
complaint because, with respect to defend- 
ant Twentieth Century-Fox Film Corpora- 
tion, “In the original Complaint defendant, 
Twentieth Century-Fox Film Corporation, 
was inadvertently referred to as a New 
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York corporation, whereas in fact it is a 
Delaware corporation and the Amended 
Complaint corrects that.” Over objection 
the amendment was allowed. 


The defendant corporation urges that the 
amended complaint adds a new party and 
asserts a new claim against it. The point 
is very carefully argued but it is impossible 
to find merit in it. 

The Delaware corporation was properly 
named as a defendant in the original suit. 
It was legally served with process. It is 
in the record that this Delaware corporation 
on September 27, 1952 assumed the lia- 
bilities of T. C. F. Film Corporation, a 
New York corporation which latter, prior 
to September 27, 1952, had been named 
Twentieth Century-Fox Film Corporation. 
T. C. F. Film Corporation before its disso- 
lution on December 1, 1952 had made appli- 
cation for a certificate of withdrawal from 
doing business in Pennsylvania. That cer- 
tificate was issued September 16, 1954. 


In the circumstances Judge Van Dusen 
in the district court allowed the inadvertent 
mistaken description of this defendant’s 
place of origin to be corrected. We do 
not see that he could have fairly acted 
otherwise. County Theatre Co. v. Paramount 
Film Distributing Corporation [1958 TRADE 
Cases { 69,222], 166 F. Supp. 221, 223 
(E. D. Pa. 1958). 


The order of the district court of Octo- 
ber 5, 1959 will be affirmed. 


[69,611] United States v. Parke, Davis & Company. 


In the Supreme Court of the United States. 


February 29, 1960. 


October Term, 1959. No. 20. Dated 


On Appeal from the United States District Court for the District of Columbia. 
Case No, 1340 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Resale Price Fixing—Procuring Adherence to Resale Prices by Methods “Going 
Beyond” Simple Refusal to Deal—Using Wholesalers’ Participation to Boycott Non- 
complying Retailers — “Assurances of Compliance’ — Elimination of Competition. — A 
manufacturer of pharmaceutical products violated Sections 1 and 3 of the Sherman Act 
by procuring adherence to its resale price program (in areas having no “Fair Trade” 
laws during the pertinent period) through “methods” that went beyond mere “refusal to 
deal” with price cutters. The United States Supreme Court, reversing a trial court’s 
ruling that there was no violation because “the actions of [the manufacturer] were 
properly unilateral and sanctioned by the law under the doctrine laid down in United 
States v, Colgate & Co., 250 U. S. 300 .. .,” reviewed its entire line of resale price 
fixing decisions and concluded that the manufacturer, in the instant case, had “effected 
arrangements which violated the Sherman Act” by using its “refusal to deal” as a “vehicle 
to gain the wholesalers’ participation in the program to effectuate the retailers’ adherence 
to the suggested retail prices,” and by seeking, and getting, “assurances of compliance” 
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from the retailers. Thus, the manufacturer was able to gain adherence to its resale price 
policy by “actively bringing about substantial unanimity among competitors.” The Court 
further Said: 2‘ {[I]f a manufacturer takes affirmative action to achieve 
uniform adherence by inducing each customer to adhere to avoid such price competition, 
the customers’ acquiescence is not then a matter of individual free choice prompted alone 
by the desirability of the product. The product then comes packaged in a competition- 


free wrapping—a valuable feature in itseli—by virtue of concerted action induced by 
the manufacturer.” 


See Resale Price Fixing, Vol. 1, J 3015.20, 3015.70, 3060. 


Department of Justice Enforcement and Procedure—Civil Suit for Injunctive Relief 
— Defenses — Discontinuance of Practices — Reason for Discontinuance — Government 
Investigation.—“A trial court’s wide discretion in fashioning remedies is not to be exer- 
cised to deny relief altogether by lightly inferring an abandonment of the unlawful 
activities from a cessation which seems timed to anticipate suit.” Thus, the United 
States Supreme Court reversed a trial court’s dismissal! of a civil action charging a manu- 
facturer of pharmaceutical products with conspiring to fix resale prices. The lower court 
had found that the resale price program had been abandoned because of “business and 
economic conditions in its field.” The Supreme Court, noting that there was “no evidence 
yet in the record that this was the reason and any such conclusion must rest on specu- 
lation,” said: “It does not appear even that [the manufacturer] has announced to the 
trade that it will abandon the practices we have condemned. So far as the record indi- 
cates any reason, it is that [the manufacturer] stopped its efforts because the Department 
of Justice had instituted an investigation.” 


See Department of Justice Enforcement and Procedure, Vol. 2, J 8229.550. 


For the appellant: J. Lee Rankin, Solicitor General; Robert A. Bicks, Acting 
Assistant Attorney General; Daniel M. Friedman, Assistant to Solicitor General; and 
Richard A. Solomon, Edward R. Kenney, and Henry Gelber, Attorneys, Department of 
Justice. 


For the appellee: Gerhard A. Gesell, Washington, D. C.; Edward S. Reid, Jr., and 


James E. Tobin of Miller, Canfield, Paddock & Stone, Detroit, Mich.; and Weaver W. 
Dunnan and David B. Isbell of Covington & Burling, Washington, D. C. 


Reversing and remanding a judgment of the U. S. District Court, District of 
Columbia, 1958 Trade Cases {] 69,079. 


Mr. Justice BRENNAN delivered the opin- 
ion of the Court [Jn full text]. 


[Nature of Action] 


The Government sought an injunction 
under §4 of the Sherman Act against the 
appellee, Parke, Davis & Company on a 
complaint alleging that Parke Davis con- 


1 The pertinent provision of Sections 1, 3 and 
4 of the Act of July 2, 1890, 26 Stat. 209, as 
amended (15 U. S. C. §§1, 3, 4), commonly 
known as the Sherman Act, are as follows: 

“Sec. 1. Every contract, combination in the 
form of trust or otherwise, or conspiracy, in 
restraint of trade or commerce among the sev- 
eral States, or with foreign nations, is hereby 
declared to be illegal Every person 
who shall make any contract or engage in any 
combination or conspiracy hereby declared to be 
illegal shall be deemed guilty of a misde- 
meanor . HOES 

“Sec. 3, Every contract, combination in form 
of trust or otherwise, or conspiracy, in restraint 
of trade or commerce in the District of 
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spired and combined, in violation of §§1 
and 3 of the Act,’ with retail and wholesale 
druggists in Washington, D. C., and Rich- 
mond, Virginia, to maintain the wholesale 
and retail prices of Parke Davis pharma- 
ceutical products. The violation was alleged 
to have occurred during the summer of 1956 
when there was no Fair Trade Law in the 


Columbia, or in restraint of trade or commerce 

between the District of Columbia and any 
State or States or foreign nations, is hereby 
declared illegal. Every person who shall make 
any such contract or engage in any such com- 
bination or conspiracy, shall be deemed guilty 
of amisdemeanor, .... 

“See. 4. The several district courts of the 
United States are hereby invested with jurisdic- 
tion to prevent and restrain violations of this 
act: and it shall be the duty of the several 
United States attorneys, in their respective dis- 
tricts, under the direction of the Attorney- 
General, to institute proceedings in equity to 
prevent and restrain such violations. rei 
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District of Columbia or the State of Virginia.’ 
After the Government completed the pres- 
entation of its evidence at the trial, and 
without hearing Parke Davis in defense, the 
District Court for the District of Columbia 
dismissed the complaint under Rule 41(b) 
on the ground that upon the facts and the 
law the Government had not shown a right 
to relief. 164 F. Supp. 827. We noted 
probable jurisdiction of the Government’s 
direct appeal under §2 of the Expediting 
Act 359 U. S. 903. 


[Resale Price Policy] 


Parke Davis makes some 600 pharma- 
ceutical products which it markets nation- 
ally through drug wholesalers and drug 
retailers. The retailers buy these products 
from the drug wholesalers or make large 
quantity purchases directly from Parke 
Davis. Sometime before 1956 Parke Davis 
announced a resale price maintenance policy 
in its wholesalers’ and retailers’ catalogues. 
The wholesalers’ catalogue contained a Net 
Price Selling Schedule listing suggested 
minimum resale prices on Parke Davis prod- 
ucts sold by wholesalers to retailers. The 
catalogue stated that it was Parke Davis’ 
continuing policy to deal only with drug 
wholesalers who observed that schedule and 
who sold only to drug retailers authorized 
by law to fill prescriptions. Parke Davis, 
when selling directly to retailers, quoted the 
same prices listed in the wholesalers’ Net 
Price Selling Schedule but granted retailers 
discounts for volume purchases. Whole- 
salers were not authorized to grant similar 
discounts. The retailers’ catalogue con- 
tained a schedule of minimum retail prices 
applicable in States with Fair Trade Laws 
and stated that this schedule was suggested 
for use also in States not having such laws. 
These suggested minimum retail prices 
usually provided a 50% mark-up over cost 
on Parke Davis products purchased by re- 
tailers from wholesalers but, because of the 
volume discount, often in excess of 100% 
mark-up over cost on products purchased 
in large quantities directly from Parke 
Davis. 


Court Decisions 
U.S. v. Parke, Davis and Co. 


*Congress hag provided that where a State 
adopts a ‘‘Fair Trade Law’’ which permits 
sellers under certain circumstances to make 
price-fixing agreements with purchasers, such 
agreements shall not be held illegal under the 
Sherman Act, 15 U. S. C, §1. The Fair Trade 
Laws adopted in 16 States have been invali- 
dated by their state courts on state grounds. 
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There are some 260 drugstores in Wash- 
ington, D. C., and some 100 in Richmond, 
Virginia. Many of the stores are units of 
Peoples’ Drug Stores, a large retail drug 
chain. There are five drug wholesalers 
handling Parke Davis products in the locality 
who do business with the drug retailers. 
The wholesalers observed the resale prices 
suggested by Parke Davis. However, during 
the spring and early summer of 1956 drug 
retailers in the two cities advertised and 
sold several Parke Davis vitamin products 
at prices substantially below the suggested 
minimum retail prices; in some instances 
the prices apparently reflected the volume 
discounts on direct purchases from Parke 
Davis since the products were sold below the 
prices listed in the wholesalers’ Net Price 
Selling Schedule. The Baltimore office man- 
ager of Parke Davis in charge of the sales 
district which included the two cities sought 
advice from his head office on how to handle 
this situation. The Parke Davis attorney 
advised that the company could legally “en- 
force an adopted policy arrived at unilaterally” 
to sell only to customers who observed the 
suggested minimum resale prices. He further 
advised that this meant that “we can law- 
fully say ‘we will sell you only so long as 
you observe such minimum retail prices’ but 
cannot say ‘we will sell you only if you 
agree to observe such minimum retail prices,’ 
since except as permitted by Fair Trade 
legislations [sic] agreements as to resale 
price maintenance are invalid.” Thereafter 
in July the branch manager put into effect 
a program for promoting observance of the 
suggested minimum retail prices by the re- 
tailers involved. The program contemplated 
the participation of the five drug whole- 
salers. In order to insure that retailers who 
did not comply would be cut off from 
sources of supply, representatives of Parke 
Davis visited the wholesalers and told them, 
in effect, that not only would Parke Davis 
refuse to sell to wholesalers who did not 
adhere to the policy announced in their 
catalogue, but also that it would refuse to 
sell to wholesalers who sold Parke Davis 


H. R. Rep. No. 467, 86th Cong., 1st Sess. 6-7. 
On June 9, 1959, the House Committee on Inter- 
state Commerce favorably reparted a bill which, 
if passed, would enact a National Fair Trade 
Practice Act. 

8 32 Stat. 823, 15 U. S. C. § 29, as amended by 
§ 17 of the Act of June 25, 1958, 62 Stat. 989. 
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products to retailers who did not observe 
the suggested minimum retail prices. Each 
whoiesaler was interviewed individually but 
each was informed that his competitors 
were also being apprised of this. The whole- 
salers without exception indicated a willing- 
ness to go along. 


Representatives called contemporaneously 
upon the retailers involved, individually, and 
told each that if he did not observe the 
suggested minimum retail prices, Parke 
Davis would refuse to deal with him, and 
that furthermore he would be unable to 
purchase any Parke Davis products from 
the wholesalers. Each of the retailers was 
also told that his competitors were being 
similarly informed. 


Several retailers refused to give any as- 
surances of compliance and continued after 
these July interviews to advertise and sell 
Parke Davis products at prices below the 
suggested minimum retail prices. Their 
names were furnished by Parke Davis to 
the wholesalers. Thereafter Parke Davis 
refused to fill direct orders from such re- 
tailers and the wholesalers likewise refused 
to fill their orders.* This ban was not 
limited to the Parke Davis products being 
sold below the suggested minimum prices 
but included all the company’s products, 
even those necessary to fill prescriptions. 


The president of Dart Drug Company, 
one of the retailers cut off, protested to the 
assistant branch manager of Parke Davis 
that Parke Davis was discriminating against 
him because a drugstore across the street, 
one of the Peoples Drug chain, had a sign 
in its window advertising Parke Davis 
products at cut prices. The retailer was 
told that if this were so the branch manager 
“would see Peoples and try to get them 
in line’ The branch manager testified at 
the trial that thereafter he talked to a vice- 
president of Peoples and that the following 
occurred: 


“QO. Well, now, you told Mr. Downey 
[the vice-president of Peoples] at this 
meeting, did you not, Mr. Powers, [the 
assistant branch manager of Parke Davis] 
that you noticed that Peoples were cut- 
ting prices? 

sAUSTY es: 

“Q. And you told him, did you not, 
that it had been the Parke, Davis policy 
4 When Parke Davis learned from a whole- 


saler’s invoice that he had filled an order of 
one of the retailers, Parke Davis protested but 
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for many years to do business only with 
individuals that maintained the scheduled 
prices? 

tAshch told Mr, Downey that we had 
a policy in our catalog, and that anyone 
that did not go along with our policy, we 
were not interested in doing business 
with them. 

* * * 

oe Now, Mr. Downey told you on the 
occasion of this visit, did he not, that 
Peoples would stop cutting prices and 
would abide by the Parke-Davis policy, 
is that right? 

“A. That is correct. 

* * * 

“Q. When you went to call on Mr. 
Downey, you solicited his support of 
Parke, Davis policies, is not that right? 

“A. That is right. 

“Q. And he said, I will abide by your 
policy? 

“A. That is right.” 


The District Court found, apparently on the 
basis of this testimony, that “The Peoples’ 
representative stated that Peoples would 
stop cutting prices on Parke, Davis prod- 
ucts and Parke, Davis continued to sell to 
Peoples.” 


{ Advertising—Discontinuance of Price 
System] 


But five retailers continued selling Parke 
Davis products at less than the suggested 
minimum prices from stocks on hand. Within 
a few weeks Parke Davis modified its pro- 
gram. Its officials believed that the selling 
at discount prices would be deterred, and 
the effects minimized of any isolated in- 
stances of discount selling which might con- 
tinue, if all advertising of such prices were 
discontinued. In August the Parke Davis 
representatives again called on the retailers 
individually. When interviewed, the presi- 
dent of Dart Drug Company indicated that 
he might be willing to stop advertising, 
although continuing to sell at discount 
prices, if shipments to him were resumed. 
Each of the other retailers was then told 
individually by Parke Davis representatives 
that Dart was ready to discontinue adver- 
tising. Each thereupon said that if Dart 
stopped advertising he would also. On Au- 
gust 28 Parke Davis reported this reaction 
to Dart. Thereafter all of the retailers dis- 


was satisfied when the wholesaler explained 
that this was an oversight. 
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continued advertising of Parke Davis vita- 
mins at less than suggested minimum retail 
prices and Parke Davis and the wholesalers 
resumed sales of Parke Davis products to 
them. However, the suspension of advertis- 
ing lasted only a month. One of the retail- 
ers again started newspaper advertising in 
September and, despite efforts of Parke 
Davis to prevent it, the others quickly fol- 
lowed suit. Parke Davis then stopped try- 
ing to promote the retailers’ adherence to 
its suggested resale prices, and neither it 
nor the wholesalers have since declined fur- 
ther dealings with them. A reason for this 
was that the Department of Justice, on com- 
plaint of Dart Drug Company, had begun 
an investigation of possible violation of the 
antitrust laws. 


[Trial Court Ruling} 


The District Court held that the Govern- 
ment’s proofs did not establish a violation 
of the Sherman Act because “the actions of 
{Parke Davis] were properly unilateral and 
sanctioned by law under the doctrine laid 
down in the case of United States v. Colgate 
@&, Go, 250.0. S$. 300; .” 164 F. Supp., 
at 829. 


[Colgate Doctrine—Refusal to Deal] 


The Colgate case came to this Court on 
Writ of Error under the Criminal Appeals 
Act, 34 Stat. 1246, from a District Court 
judgment dismissing an indictment for vio- 
lation of the Sherman Act. The indictment 
proceeded solely upon the theory of an un- 
lawful combination between Colgate and its 
wholesale and retail dealers for the purpose 
and with the effect of procuring adherence 
on the part of the dealers to resale prices 
fixed by the company. However, the Dis- 
trict Court construed the indictment as not 
charging a combination by agreement be- 
tween Colgate and its customers to main- 
tain prices. This Court held that it must 
disregard the allegations of the indictment 
since the District Court’s interpretation of 
the indictment was binding and that with- 
out an allegation of unlawful agreement there 
was no Sherman Act violation charged. The 
Court said: 


“The purpose of the Sherman Act is to 
prohibit monopolies, contracts and com- 
binations which probably would unduly 


5 Except that in December 1957, Parke Davis 
informed Dart Drug Company that it did not 
intend to have any further dealings with Dart. 
The latter has, however, continued to purchase 
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interfere with the free exercise of their 
rights by those engaged, or who wish to 
engage, in trade and commerce—in a 
word to preserve the right of freedom to 
trade. In the absence of any purpose to 
create or maintain a monopoly, the act 
does not restrict the long recognized right 
of trader or manufacturer engaged in an 
entirely private business, freely to exer- 
cise his own independent discretion as to 
parties with whom he will deal. And, of 
course, he may announce in advance the 
circumstances under which he will refuse 
to sell.” 250 U. S., at 307. 


[“Entwining”’ of Dealers] 


The Government concedes for the pur- 
poses of this case that under the Colgate 
doctrine a manufacturer, having announced 
a price maintenance policy, may bring about 
adherence to it by refusing to deal with cus- 
tomers who do not observe that policy. The 
Government contends, however, that sub- 
sequent decisions of this Court compel the 
holding that what Parke Davis did here by 
entwining the wholesalers and retailers in 
a program to promote general compliance 
with its price maintenance policy went be- 
yond mere customer selection and created 
combinations or conspiracies to enforce re- 
sale price maintenance in violation of §§ 1 
and 3 of the Sherman Act. 


[Dr. Miles Case] 


The history of the Colgate doctrine is best 
understood by reference to a case which 
preceded the Colgate decision, Dr. Miles Med- 
ical Co. v. Park & Sons Co., 220 U.S. 373. 
Dr. Miles entered into written contracts 
with its customers obligating them to sell 
its medicine at prices fixed by it. The Court 
held that the contracts were void because 
they violated both the common law and the 
Sherman Act. The Colgate decision distin- 
guished Dr. Miles on the ground that the 
Colgate indictment did not charge that com- 
pany with selling its products to dealers 
under agreements which obligated the latter 
not to resell except at prices fixed by the 
seller. The Colgate decision created some 
confusion and doubt as to the continuing 
vitality of the principles announced in Dr. 
Miles. This brought United States v. Schrad- 
er’s Sons, Inc., 252 U. S. 85 to the-Court. 
The case involved the prosecution of a com- 


Parke Davis products from wholesalers. Thus, 
Dart Drug cannot receive the volume discount 
on large quantity purchases. 
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ponents manufacturer for entering into price- 
fixing agreements with retailers, jobbers and 
manufacturers who used his products. The 
District Court dismissed, saying: 


“Granting the fundamental proposition 
stated in the Colgate case, that the manu- 
facturer has an undoubted right to specify 
resale prices and refuse to deal with any 
one who fails to maintain the same, or, as 
further stated, the act does not restrict 
the long-recognized right of a trader or 
manufacturer engaged in an entirely pri- 
vate business freely to exercise his own 
independent discretion as to parties with 
whom he will deal, and that he of course 
may announce in advance the circum- 
stances under which he will refuse to sell, 
it seems to me that it is a distinction with- 
out a difference to say that he may do so 
by the subterfuges and devices set forth 
in the [Colgate] opinion and not violate 
the Sherman Anti-Trust Act, yet if he 
had done the same thing in the form of 
a_ written agreement, adequate only to 
effectuate the same purpose, he would be 
guilty of a violation of the law. “ 
264 F. 175, 184. 


This Court reversed, and said: 


“The court below misapprehended the 
meaning and effect of the opinion and 
judgment in [Colgate]. We had no in- 
tention to overrule or modify the doctrine 
of Dr. Miles Medical Co, v. Park & Sons 
Co., where the effort was to destroy the 
dealers’ independent discretion through 
restrictive agreements.” 252 U. S., at 99. 


The Court went on to explain that the 
statement from Colgate quoted earlier in 
this opinion meant no more than that a 
manufacturer is not guilty of a combination 
or conspiracy if he merely “indicates his 
wishes concerning prices and declines fur- 
ther dealings with all who fail to observe 
them, . . .”’; however there is unlawful 
combination where a manufacturer “enters 
into agreements—whether express or im- 
plied from a course of dealing or other 
circumstances—with all customers .. . 
which undertake to bind them to observe 
fixed resale prices.” Jbid. 


[Cudahy Case] 


The next decision was Frey & Son, Inc., 
v. Cudahy Packing Co., 256 U. S. 208. That 
was a treble damage suit alleging a con- 
spiracy in violation of the Sherman Act 
between the manufacturer and jobbers to 
maintain resale prices. The plaintiff re- 
covered a judgment. The Court of Appeals 
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for the Fourth Circuit reversed on the 
authority of Colgate. The Court of Appeals 
concluded “There was no formal written 
or oral agreement with jobbers for the 
maintenance of prices” and in that circum- 
stance held that under Colgate the trial 
court should have directed a verdict for the 
defendant. In holding that the Court of 
Appeals erred this Court referred to the 
decision in Schrader as holding that the 
“essential agreement, combination or con- 
spiracy might be implied from a course of 
dealing or other circumstances,” so that in 
Cudahy, “Having regard to the course of 
dealing and all the pertinent facts disclosed 
by the present record, we think whether 
there existed an unlawful combination or 
agreement between the manufacturer and 
jobbers was a question for the jury to 
decide, and that the Circuit Court of Ap- 
peals erred when it held otherwise.” 256 
IW,9S., ate210; 


But the Court also held improper an 
instruction which was given to the jury 
that a violation of the Sherman Act might 
be found if the jury should find as facts 
that the defendant “indicated a sales plan 
to the wholesalers and jobbers, which plan 
fixed the price below which the wholesalers 
and jobbers were not to sell to retailers, 
and [that] defendant called 
this particular feature of this plan to their 
attention on very many different occasions, 
and [that] the great majority 
of them not only [expressed] no dis- 
sent from such plan, but actually [cooper- 
ated] in carrying it out by themselves selling 
at the prices named pianeiy ops) 6 gl Wiens) 
210-211. However, the authority of this 
holding condemning the instruction has 
been seriously undermined by subsequent 
decisions which we are about to discuss. 
Therefore, Cudahy does not support the 
District Court’s action in this case, and we 
cannot follow it here. Less than a year 
after Cudahy was handed down, the Court 
decided Federal Trade Commrn v. Beech-Nut 
Packing Co., 257 U. S. 441, which presented 
a situation bearing a marked resemblance 
to the Parke Davis program. 


[Beech-Nut Case] 


In Beech-Nut the company had adopted a 
policy of refusing to sell its products to 
wholesalers or retailers who did not adhere 
to a schedule of resale prices. Beech-Nut 
later implemented this policy by refusing 
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to sell to wholesalers who sold to retailers 
who would not adhere to the policy. To 
detect violations the company utilized code 
numbers on its products and instituted a 
system of reporting. When an offender 
was cut off, he would be reinstated upon 
the giving of assurances that he would 
maintain prices in the future. The Court 
construed the Federal Trade Commission 
Act to authorize the Commission to forbid 
practices which had a “dangerous tendency 
unduly to hinder competition or create mo- 
nopoly.” 257 U. S., at 454. The Sherman Act 
was held to be a guide to what constituted an 
unfair method of competition. The company 
had urged that its conduct was entirely legal 
under the Sherman Act as interpreted by 
Colgate. The Court rejected this contention, 
saying that “the Beech-Nut system goes 
far beyond the simple refusal to sell goods 
to persons who will not sell at stated prices, 
which in the Colgate Case was held to be 
within the legal right of the producer.” Ibid. 
The Court held further that the nonexist- 
ence of contracts covering the practices 
was irrelevant since “[t]he specific facts found 
show suppression of the freedom of com- 
petition by methods in which the company 
secures the cooperation of its distributors 
and customers, which are quite as effectual 
as agreements express or implied intended 
to accomplish the same purpose.” Jd., at 455. 
That the Court considered that the Sherman 
Act violation thus established was dispositive 
of the issue before it is. shown by the 
ground taken by Mr. Justice McReynolds 
in dissent. The parties had stipulated that 
there were no contracts covering the policy. 
Relying on his view of Colgate, he asked: 
“How can there be methods of cooperation 
ane when the existence of the essential 
contracts is definitely excluded?” Jd., at 459. 
The majority did not read Colgate as requiring 
such contracts; rather, the Court dispelled the 
confusion over whether a combination ef- 
fected by contractual arrangements, express 
or implied, was necessary to a finding of 
Sherman Act violation by limiting Colgate 
to a holding that when the only act speci- 
fied in the indictment amounted to saying 
that the trader had exercised his right to 
determine those with whom he would deal, 
and to announce the circumstances under 
which he would refuse to sell, no Sherman 
Act violation was made out. However, 
because Beech-Nut’s methods were as eftec- 
tive as agreements in producing the result 
that “all who would deal in the company’s 
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products are constrained to sell at the 
suggested prices,” 257 U. S., at 455, the 
Court held that the securing of the cus- 
tomers’ adherence by such methods consti- 
tuted the creation of an unlawful combination 
to suppress price competition among the 
retailers. 


[Bausch & Lomb Case] 


That Beech-Nut narrowly limited Colgate 
and announced principles which subject to 
Sherman Act liability the producer who 
secures his customers’ adherence to his 
resale prices by methods which go beyond 
the simple refusal to sell to customers who 
will not resell at stated prices, was made 
clear in United States v. Bausch & Lomb 
Optical Co. [1944-1945 Trane Cases { 57,224], 
321, UTS. 2075822: 


“The Beech-Nut case recognizes that a 
simple refusal to sell to others who do 
not maintain the first seller’s fixed resale 
prices is lawful but adds as to the Sherman 
Act, ‘He [the seller] may not, consist- 
ently with the act, go beyond the exercise 
of this right, and by contracts or com- 
binations, express or implied, unduly hin- 
der or obstruct the free and natural flow 
of commerce in the channels of interstate 
trade.’ 257 U. S. at 453. The Beech-Nut 
Company, without agreements, was found 
to suppress the freedom of competition 
by coercion of its customers through 
special agents of the company, by reports 
of competitors about customers who vio- 
lated resale prices, and by boycotts of 
price cutters... .” 


| Agreement Not Required] 


Bausch & Lomb, like the instant case, 
was an action by the United States to re- 
strain alleged violations of §§$1 and 3 of 
the Sherman Act. The Court, relying on 
Beech-Nut, held that a distributor, Soft-lite 
Lens Company, Inc., violated the Sherman 
Act, when, as was the case with Parke 
Davis, the refusal to sell to wholesalers 
was not used simply to induce acquiescence 
of the wholesalers in the distributor’s pub- 
lished resale price list; the wholesalers 
“accepted Soft-lite’s proffer of a plan of 
distribution by cooperating in prices, limi- 
tation of sales to and approval of retail 
licensees. That is sufficient . . . Whether 
this conspiracy and combination was achieved 
by agreement or by acquiescence of the 
wholesalers coupled with assistance in ef- 
fectuating its purpose is immaterial.” 321 
U. S., at 723, Thus, whatever uncertainty 
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previously existed as to the scope of the 
Colgate doctrine, Bausch & Lomb and Beech- 
Nut plainly fashioned its dimensions as mean- 
ing no more than that a simple refusal to 
sell to customers who will not resell at 
prices suggested by the seller is permissible 
under the Sherman Act. In other words, 
an unlawful combination is not just such as 
arises from a price maintenance agreement, 
express or implied; such a combination is 
also organized if the producer secures ad- 
herence to his suggested prices by means 
which go beyond his mere declination to 
sell to a customer who will not observe his 
announced policy. 


[Combination to Be Inferred from Acts] 


In the cases decided before Beech-Nut 
the Court’s inquiry was directed to whether 
the manufacturer had entered into illicit 
contracts, express or implied. The District 
Court in this case apparently assumed that 
the Government could prevail only by estab- 
lishing a contractual arrangement, albeit 
implied, between Parke Davis and its cus- 
tomers. Proceeding from the same premise 
Parke Davis strenuously urges that Rule 52 
of the Rules of Civil Procedure compels an 
affirmance of the District Court since under 
that Rule the finding that there were no 
contractual arrangements should “not be set 
aside unless clearly erroneous.” But Rule 52 
has no application here. The District Court 
premised its ultimate findings that Parke 
Davis did not violate the Sherman Act on 
an erroneous interpretation of the standard 
to be applied. The Bausch & Lomb and 
Beech-Nut decisions cannot be read as merely 
limited to particular fact complexes justify- 
ing the inference of an agreement in viola- 
tion of the Sherman Act. Both cases teach 
that judicial inquiry is not to stop with a 
search of the record for evidence of purely 
contractual arrangements. The Sherman Act 
forbids combinations of traders to suppress 
competition. True, there results the same 
economic effect as is accomplished by a 
prohibited combination to suppress price 
competition if each customer, although in- 
duced to do so solely by a manufacturer’s 
announced policy, independently decides to 
observe specified resale prices. So long as 
Colgate is not overruled, this result is toler- 
ated but only when it is the consequence of 
a mere refusal to sell in the exercise of the 
manufacturer’s right “freely to exercise his 


6 Indeed, if Peoples’ resumed adherence to the 
Parke Davis price scale after the interview be- 
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own independent discretion as to the parties 
with whom he will deal.” When the manu- 
facturer’s actions, as here, go beyond mere 
announcement of his policy and the simple 
refusal to deal, and he employs other means 
which effect adherence to his resale prices, 
this countervailing consideration is not pres- 
ent and therefore he has put together a 
combination in violation of the Sherman 
Act. Thus, whether an unlawful combina- 
tion or conspiracy is proved is to be judged 
by what the parties actually did rather than 
by the words they used. See Eastern States 
Retail Lumber Dealers’ Assn. v. United States, 
234 U. S. 600, 612. Because of the nature 
of the District Court’s error we are review- 
ing a question of law, namely, whether the 
District Court applied the proper standard 
to essentially undisputed facts. See Inter- 
state Circuit v. United States [1932-1939 
TRADE CASES § 55,205], 306 U. S. 208; United 
States v. Masonite Corp. [1940-1943 Trane 
CASES { 56,209], 316 U. S. 265; United States 
v. United States Gypsum Co. [1948-1949 
TRADE CASES {| 62,224], 333 U. S. 364; United 
States v. du Pont [1957 Trape Cases 
{ 68,723], 353 U. S. 586; and also Untted 
States v. Felin & Co., 334 U. S. 624; Great 
Atlantic & Pacific Tea Co. v. Supermarket 
Equipment Corp., 340 U. S. 147. 


[“Involving’ Wholesalers—Combination} 


The program upon which Parke Davis 
embarked to promote general compliance 
with its suggested resale prices plainly ex- 
ceeded the limitations of the Colgate doc- 
trine and under Beech-Nut and Bausch & 
Lomb effected arrangements which violated 
the Sherman Act. Parke Davis did not 
content itself with announcing its policy 
regarding retail prices and following this 
with a simple refusal to have business rela- 
tions with any retailers who disregarded 
that policy. Instead Parke Davis used the 
refusal to deal with the wholesalers in order 
to elicit their willingness to deny Parke 
Davis products to retailers and thereby help 
gain the retailers’ adherence to its suggested 
minimum retail prices. The retailers who 
disregarded the price policy were promptly 
cut off when Parke Davis supplied the 
wholesalers with their names. The large 
retailer who said he would “abide” by the 
price policy, the multi-unit Peoples Drug 
chain, was not cut off. In thus involving 


tween its vice-president and Parke Davis as- 
sistant branch manager, p. 34, supra, shows that 
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the wholesalers to stop the flow of Parke 
Davis products to the retailers, thereby in- 
ducing retailers’ adherence to its suggested 
retail prices, Parke Davis created a com- 
bination with the retailers and the whole- 
salers to maintain retail prices and violated 
the Sherman Act. Although Parke Davis’ 
originally announced wholesalers’ policy 
would not under Colgate have violated the 
Sherman Act if its action thereunder was 
the simple refusal without more to deal 
with wholesalers who did not observe the 
wholesalers’ Net Price Selling Schedule, 
that entire policy was tainted with the 
“vice of . .. illegality,” cf. United States v. 
Bausch & Lomb Optical Co. [1944-1945 TRADE 
Cases § 57,224], 321 U. S. 707, 724, when 
Parke Davis used it as the vehicle to gain 
the wholesalers’ participation in the pro- 
gram to effectuate the retailers’ adherence 
to the suggested retail prices, 


[Assurances—Eliminating Competition | 


Moreover, Parke Davis also exceeded the 
‘limited dispensation which [Colgate] con- 
fers,’ Times-Picayune Pub. Co. v. United 
States [1953 Trape Cases {[ 67,494], 345 
U.S. 594, 626, in another way, which demon- 
strates how far Parke Davis went beyond 
the limits of the Colgate doctrine. With 
regard to the retailers’ suspension of ad- 
vertising Parke Davis did not rest with the 
simple announcement to the trade of its 
policy in that regard followed by a refusal 
to sell to the retailers who would not ob- 
serve it. First it discussed the subject with 
Dart Drug. When Dart indicated willing- 
ness to go along the other retailers were 
approached and Dart’s apparent willingness 
to cooperate was used as the lever to gain 
their acquiescence in the program. Having 
secured those acquiescences Parke Davis 
returned to Dart Drug with the report of 
that accomplishment. Not until all this was 
done was the advertising suspended and 
sales to all the retailers resumed. In this 
manner Parke Davis sought assurances of 
compliance and got them, as well as the 
compliance itself. It was only by actively 
bringing about substantial unanimity among 
the competitors that Parke Davis was able 
to gain adherence to its policy. It must be 
admitted that a seller’s announcement that 
he will not deal with customers who do not 


Parke Davis and Peoples entered into a price 
maintenance agreement, express, tacit of im- 
such agreement violated the Sherman 


plied, 
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observe his policy may tend to engender 
confidence in each customer that if he com- 
plies his competitors will also. But if a 
manufacturer is unwilling to rely on individ- 
ual self-interest to bring about general 
voluntary acquiescence which has the col- 
lateral effect of eliminating price competi- 
tion, and takes affirmative action to achieve 
uniform adherence by inducing each cus- 
tomer to adhere to avoid such price com- 
petition, the customers’ acquiescence is not 
then a matter of individual free choice 
prompted alone by the desirability of the 
product. The product then comes packaged 
in a competition-free wrapping—a valuable 
feature in itself—by virtue of concerted ac- 
tion induced by the manufacturer. The 
manufacturer is thus the organizer of a 
price-maintenance combination or conspiracy 
in violation of the Sherman Act. Under 
that Act “competition not combination, 
should be the law of trade,’”’ National Cotton 
OnsGo-os Peres, AS71290 
“a combination formed for the purpose and 
with the effect of raising, depressing, fixing, 
pegging, or stabilizing the price of a com- 
modity in interstate or foreign commerce 
is illegal per se.” United States v. Socony- 
Vacuum Oil Co. [1940-1943 Trape Cases 
T'56;031],;, *310'c UH eS 50 e223) Anrdusee 
United States v. McKesson & Robbins, Inc. 
[1956 TrapvE Cases f 68,368], 351 U. S. 305; 
Kiefer-Stewart Co. v. Seagram & Sons, Ine. 
[1950-1951 Trane Cases J 62,737], 340 U. S. 
211; Eastern States Retail Lumber Dealers’ 
Assn. v. United States, 234 U. S. 600. 


[Government Investigation] 


The District Court also alternatively rested 
its judgment of dismissal on the holding that 
a even if the unlawful conditions alleged 
in the Complaint had actually been proved, 
since 1956 they no longer existed, and [there 
is] no reason to believe, or even surmise, 
the unlawful acts alleged can possibly be 
repeated .” 164 F. Supp. 827, 830: 
We are of the view that the evidence does 
not justify any such finding. The District 
Court stated that “the compelling reason 
for defendant’s so doing [ceasing its efforts] 
was forced upon it by business and eco- 
nomic conditions in its field.” There is no 
evidence in the record that this was the 
reason and any such conclusion must rest 


Act without regard to any wholesalers’ par- 
ticipation. 
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on speculation. It does not appear even 
that Parke Davis has announced to the 
trade that it will abandon the practices we 
have condemned. So far as the record 
indicates any reason, it is that Parke Davis 
stopped its efforts because the Department 
of Justice had instituted an investigation. 
The president of Dart Drug Company testi- 
fied that he had told the Parke Davis repre- 
sentatives in August that he had just been 
talking to the Department of Justice in- 
vestigators. He stated that the Parke Davis 
representatives had said that “they [knew] 
that the Antitrust Division was investigat- 
ing them all over town,” and that this was 
one of their reasons for visiting him. The 
witness testified that it was on this occa- 
sion, after the discussion of the investiga- 
tion, that the Parke Davis representatives 
finally stated that if Dart would stop ad- 
vertising, Parke Davis “would resume ship- 
ment, insofar as there was an Antitrust 
investigation going on.” Moreover Parke 
Davis’ own employees, who were called by 
the Government as witnesses at the trial, 
admitted that they were aware of the in- 
vestigation at the time and that the investi- 
gation was a reason for the discontinuance 
of the program. It seems to us that if the 
investigation would prompt Parke Davis to 
discontinue its efforts, even more so would 
the litigation which ensued. 


[Abandonment] 


On the record before us the Government 
is entitled to the relief it seeks. The courts 
have an obligation, once a violation of the 
antitrust laws has been established, to 
protect the public from a continuation of 
the harmful and unlawful activities. A trial 
court’s wide discretion in fashioning remedies 
is not to be exercised to deny relief alto- 
gether by lightly inferring an abandonment 
of the unlawful activities from a cessation 
which seems timed to anticipate suit. See 
United States v. Oregon State Medical So- 
ciety [1952 TrapE Cases { 67,264], 343 U.S. 
32073533. 


[Reversed and Remanded] 


The judgment is reversed and the case 
remanded to the District Court with direc- 
tions to enter an appropriate judgment 
enjoining Parke Davis from further viola- 
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tions of the Sherman Act unless the com- 
pany elects to submit evidence in defense 
and refutes the Government’s right to in- 
junctive relief established by the present 
record. 


It is so ordered. 


[Concurring Opinion] 
Mr. Justice STEWART, concurring. 


I concur in the judgment. The Court’s 
opinion amply demonstrates that the pres- 
ent record shows an illegal combination to 
maintain retail prices. I therefore find no 
occasion to question, even by innuendo, the 
continuing validity of the Colgate decision, 
250 U. S. 300, or of the Court’s ruling as 
to the jury instruction in Cudahy, 256 U. S. 
210-211. 


[Dissenting Opinion] 
Mr. JusticE HARLAN, whom Mr. JUSTICE 


FRANKFURTER and Mr. JusTIcE WHITTAKER 
join, dissenting. 


[Demise of Colgate Doctrine] 


The Court’s opinion reaches much fur- 
ther than at once may meet the eye, and 
justifies fuller discussion than otherwise 
might appear warranted. Scrutiny of the 
opinion will reveal that the Court has done 
no less than send to its demise the Colgate 
doctrine which has been a basic part of anti- 
trust law concepts since it was first an- 
nounced in 1919 in United States v. Colgate, 
250 U. S. 300. 

I begin with that doctrine and how it was 
applied by the District Court in this case. 
In the words of the Court’s opinion, Colgate 
held that in the absence of a monopolistic 
setting, ‘a manufacturer, having announced 
a price maintenance policy, may bring about 
adherence to it by refusing to deal with 
customers who do not observe that policy.” 
“And,” as said in Colgate, (at 307) “of 
course, he may announce in advance the 
circumstances under which he will refuse 
to sell.” 

[Trial Court Findings] 


The Government’s complaint, seeking to 
enjoin alleged violations of §§1 and 3 of 
the Sherman Act,’ in substance charged 
Parke Davis with having combined and 
conspired with wholesalers and retailers of 


ake ores gg i ee 


1 These are the “‘restraint of trade,’’ not the 
‘“monopoly,’’ provisions of the Sherman Act. 
See Note 1 of the Court’s opinion. 
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its products in the District of Columbia and 
Virginia, in four respects: (1) with retail- 
ers, to fix retail prices; (2) with retailers, 
to suppress advertising of cut prices; (3) 
with wholesalers, to fix wholesale prices; 
and (4) with wholesalers, to boycott retail 
price cutters. The Company’s defense was 
that the activities complained of simply con- 
stituted a legitimate exercise of its rights 
under the Colgate doctrine. The detailed 
findings of the District Court are epito- 
mized in its opinion as follows: 


(1) Parke Davis “had well-established 
policies concerning the prices at which 
[its] products were to be sold by whole- 
salers and retailers, and the type of re- 
tailers to whom the wholesalers could 
re-sell”; ? 

(2) Parke Davis’ “representatives .. . 
notified retailers concerning the policy 
under which its goods must be sold, but 
the retailers were free either to do with- 
out such goods or sell them in accord- 
ance with defendant’s policy”; 

(3) Parke Davis’ “representatives like- 
wise contacted wholesalers, notifying them 
of its policy and the wholesalers were 
likewise free to refuse to comply and 
thus risk being cut off by the defendant”; 

(4) “every visit made by the repre- 
sentatives to the retailers and wholesalers 
was, to each of them, separate and apart 
from all others”; 


(5) “[t]he evidence is clear that both 
wholesalers and retailers valued [Parke 
Davis’] business so highly that they ac- 
ceded to its policy”; 

(6) “there was no coercion by defend- 
ant and no agreement with [wholesaler 
or retailer] co-conspirators as alleged in 
the Complaint”; 

(7) as to the Government’s contention 
that proof of the alleged conspiracy “‘is 
implicit in (1) defendant’s calling the at- 
tention of both retailers and wholesalers 
to its policy, and (2) the distributors’ 
acquiescence to the policy [t]he 
Court cannot agree to such a nebulous 
deduction from the record before it.” 

On these premises the District Court con- 
cluded: “Clearly, the actions of defendant 
were properly unilateral and sanctioned by 
law under the doctrine laid down in the 


* Those “‘authorized by law to fill or dispense 
prescriptions.’’ 
; * Rule 52(a), Fed. Rules Civ. Proc, provides 
in relevant part: ‘Findings of fact shall not be 
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case of United States v. Colgate & Co., 250 
Ws Sa800 eure 


[Findings—Binding Effect] 

The Court appears to recognize that as 
the Colgate doctrine was originally under- 
stood, the District Court’s findings would 
require affirmance of its judgment here. It 
is said, however, that reversal is required 
because Federal Trade Comm'n v. Beech-Nut 
Packing Co, 257 U. S. 441, and United States 
v. Bausch & Lomb Optical Co. [1944-1945 
Trave Cases J 57,224], 321 U. S. 707, subse- 
quently “narrowly limited” the Colgate rule. 
The claim is that whereas prior to Beech- 
Nut it was considered that, fair trade laws 
apart, resale price maintenance came within 
the ban of the Sherman Act only if it was 
brought about by express or implied agree- 
ment between the parties—which the Court 
says meant “contractual arrangements’— 
Beech-Nut, which was carried forward by 
Bausch & Lomb, later established that such 
agreements or contractual arrangements 
need not be shown. Recognizing that §§ 1 
and 3 of the Sherman Act explicitly require 
a “contract, combination . . . or conspiracy,” 
the Court says this requirement is satished 
by conduct which falls short of express or 
implied agreement, if it goes beyond the 
seller’s mere announcement of terms and 
his refusal to deal with those who will not 
comply with them. Concluding that the Dis- 
trict Court in the present case mistakenly 
proceeded solely on the “agreement” view 
of Colgate, it is then said that its findings 
of fact are not binding on us because they were 
based on an erroneous legal standard, and that 
therefore “Rule 52 has no application here.” * 

I think this reasoning not only miscon- 
ceives the Beeck-Nut and Bausch & Lomb 
cases, but also mistakes the premises on 
which the District Court decided this case, 
and its actual findings of fact. 

First. I cannot read Beech-Nut or Bausch 
& Lomb as introducing a new narrowing 
concept into the Colgate doctrine. Until 
today I had not supposed that any informed 
antitrust practitioner or judge would have 
had to await Beech-Nut to know that the 
concerted action proscribed by the Sherman 
Act need not amount to a contractual agree- 
ment. But neither do I think it would have 
been supposed that the Sherman Act does 
set aside unless clearly erroneous, and due re- 
gard shall be given to the opportunity of the 


trial court to judge of the credibility of the 
witnesses.”’ 
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not require concerted action in some form. 
In Beech-Nut itself the Court stated the rule 
to be that a seller may not restrain trade 
“by contracts or combinations, express or 
implied,” and there found suppression of 
competition “by methods in which the com- 
pany Secures the cooperation of its dis- 
tributors and customers, which are quite as 
effectual as agreements express or implied 
intended to accomplish the same purpose.” 
257 U. S., at 453, 455. It is obvious that 
the “methods” thus referred to were the 
“cooperative methods” which the Federal 
Trade Commission had found to exist, for 
the Court expressly limited the Commis- 
sion’s order to the granting of relief against 
such methods. Jd., 455-456. Far from an- 
nouncing that no concerted action need be 
shown, the Court accepted the Commission’s 
factual determination that such action did 
exist. 


Similarly, in Bausch & Lomb, the District 
Court had found that Soft-Lite had entered 
into “agreements with wholesale customers” 


- to fix prices and boycott unlicensed retailers. 


321 U. S., at 717. This Court held that the 
facts “all amply support, indeed require, the 


inference of the trial court that a conspiracy 
to maintain prices down the distribution 


_ Soft-Lite.” 


system existed between the wholesalers and 
Id., 720. The Court reiterated 
that resale price maintenance could not be 
achieved “by agreement, express or implied.” 
Id., 721, In rejecting the applicability of 
the Colgate doctrine, it said that none of the 
eases applying the doctrine “involve, as the 
present case does, an agreement between the 
seller and purchaser to maintain resale 
prices.” Jbid. It justified the finding of con- 
certed action on the ground that “the whole- 
salers accepted Soft-Lite’s proffer of a plan 
of distribution by cooperating in prices, limi- 
tation of sales to and approval of retail 
licensees.” Jd., 723. 


[No New Standard] 


The results in Beech-Nut and Bausch & 
Lomb, as in all Sherman Act cases, turned 
on the application of established standards 
of concerted action to the full sweep of the 
particular facts in those cases, and not upon 
any new meaning given to the words “con- 
tract, combination or conspiracy.” 
The Court now says that the seller runs 
afoul of the Sherman Act when he goes 
beyond mere announcement of his policy 
and refusal to sell, not because the bare 
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announcement and refusal fall outside the 
statutory phrase, but because any additional 
step removes a “countervailing considera- 
tion” in favor of permitting a seller to 
choose his customers. But we are left 
wholly in the dark as to what the purported 
new standard is for establishing a “contract, 
combination . . . or conspiracy.” 


[No Understanding of Any Kind] 


Second. The Court is mistaken in at- 
tributing to the District Court the limited 
view that Parke Davis’ activities should, 
under Colgate, be upheld unless they involved 
some express or implied “contractual ar- 
rangement” with wholesalers or retailers. 
The Government’s complaint specifically 
charged a “combination and conspiracy” be- 
tween Parke Davis and its wholesale and 
retail customers in the areas involved, com- 
prising a “continuing agreement, under- 
standing and concert of action” in the four 
aspects already noted. Ante, p. —. In its 
31 detailed findings of fact the District 
Court repeatedly emphasized that Parke 
Davis did not have an “agreement or under- 
standing of any kind” with its distributors, 
and it concluded that the evidence as a 
whole did not support the Government’s 
allegations. It determined with respect to 
each of the four facets of the alleged con- 
spiracy that “there was no coercion” and 
that “Parke Davis did not combine, con- 
spire or enter into an agreement, under- 
standing or concert of action” with the 
wholesalers, retailers, or anyone else. I 
cannot detect in the record any indication 
that the District Court in making these find- 
ings applied anything other than the stand- 
ard which has always been understood to 
govern prosecutions based on §§1 and 3 of 
the Sherman Act. 


[“Exceeding” Limits of Doctrine] 


Third. Bearing down heavily on the state- 
ment in Beech-Nut that the conduct there 
involved showed more than “the simple 
refusal to sell,” 257 U. S., at 454 (see also 
Bausch & Lomb, supra, at 722), the Court 
finds that Parke Davis’ conduct exceeded 
the permissible limits of Colgate in two 
respects. The first is that Parke Davis 
announced that it would, and did, cut 
off wholesalers who continued to sell to 
price-cutting retailers. The second is that 
the Company in at least one instance re- 
ported its talks with one or more retailers 
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to other retailers; that in “this manner 
Parke Davis sought assurances of compli- 
ance and got them; and that it “was only 
by actively bringing about substantial una- 
nimity among the competitors that Parke Davis 
was able to gain adherence to its policy.” 


There are two difficulties with the Court’s 
analysis on these scores. The first is the 
findings of the District Court. As to re- 
fusals to sell to wholesalers, the lower court 
found that such conduct did not involve any 
concert of action, but was wholly unilateral 
on Parke Davis’ part. And J cannot see 
how such unilateral action, permissible in 
itself, becomes any less unilateral because it 
is taken simultaneously with similar uni- 
lateral action at the retail level. As to the 
other respect in which the ‘Court holds Parke 
Davis’ conduct was illegal, the District Court 
found that the Company did not make “the 
enforcement of its policies as to any one 
wholesaler or retailer dependent upon the 
action of any other wholesaler or retailer.” 
And it further stated that the ‘evidence is 
clear that both whoiesalers and retailers 
valued defendant’s business so highly that 
they acceded to its policy,” and that such 
acquiescence was not brought about by 
“coercion” or “agreement.” Even if this 
were not true, so that concerted action 
among the retailers at the “horizontal” level 
might be inferred, as the Court indicates, 
under the principles of Interstate Circuit, 
Inc., v: United States [1932-1939 TRADE CASES 
7 55,205], 306 U. S. 208, I do not see how 
that itself would justify an inference that 
concerted action at the “vertical” level existed 
between Parke Davis and the retailers or 
wholesalers. 


The second difficulty with the Court’s 
analysis is that even reviewing the District 
Court’s findings only as a matter of law, 
as the Court purports to do, the cases do 
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not justify overturning the lower court’s 
resulting conclusions, Beech-Nut did not 
say that refusals to sell to wholesalers who 
persisted in selling to cui-price retailers— 
conduct which was present in that case 
(257 U. S., at 448)—-was a per se infraction 
of the Colgate rule, but only that it was 
offensive if it was the result of cooperative 
group action. While the Court in Beech-Nut 
and Bausch & Lomb inferred from the ag- 
gressive, widespread, highly organized, and 
successful merchandising programs involved 
there that such concerted action existed in 
those cases, the defensive, limited, unor- 
ganized, and unsuccessful effort of Parke 
Davis to maintain its resale price policy * 
does not justify our disregarding the Dis- 
trict Court’s finding to the contrary in this 
case.” 


In light of the whole history of the Col- 
gate doctrine, it is surely this Court, and not 
the District Court, that has proceeded on 
erroneous premises in deciding this case. 
Unless there is to be attributed to the Court 
a purpose to overturn the findings of fact 
of the District Court—something which its 
opinion not only expressly disclaims doing, 
but which would also be in plain defiance 
of the Federal Rules of Civil Procedure, 
Rule 52(a), and principles announced in 
past cases (see, e. g., United States v. Yellow 
Cab Co, [1948-1949 TrapvE Cases J 62,522], 
338 U. S. 338, 341-342; International Boxing 
Club of New York, Inc., v. United States 
{1959 Trape Cases { 69,231], 358 U. S. 242, 
252)—I think that what the Court has really 
done here is to throw the Colgate doctrine 
into discard. 


To be sure, the Government has explicitly 
stated that it does not ask us to overrule 
Colgate, and the Court professes not to do 
so. But contrary to the long understanding 
of bench and bar, the Court treats Colgate 


4The District Court found, among other 
things, that the efforts of Parke Davis in the 
District of Columbia and Virginia came about 
only after some of its competitors had engaged 
in damaging local ‘‘deep price cutting’ on 
Parke Davis products (Fdg. 12); that Parke 
Davis’ sales in those areas constituted less than 
5% of the total pharmaceutical sales therein 
(Fdg. 3); that these efforts followed the legal 
advice previously given by the Company’s 
counsel (Fdg. 12); that Parke Davis did not 
have ‘‘any regularized or systematic machinery 
for maintaining its suggested minimum prices 
as to either retailers or wholesalers’’ (Fdg. 10); 
that the entire episode lasted only from July 
to the fall of 1956, when the Company ‘‘in good 
faith’? abandoned all further such efforts (Fdgs. 
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12, 27); and that since that time retailers in 
these areas ‘‘have continuously sold and adver- 
tised Parke, Davis products at cut prices, and 
have been able to obtain those products from 
both the wholesalers and/or Parke, Davis 
itself.’’ (Fdg. 27.) 

5It may be observed that the facts found by 
the District Court militate more strongly 
against violation of the Sherman Act than those 
which formed the basis of the charge held er- 
roneous by this Court in Cudahy, 256 U. S., at 
210-211. Although the Court now repudiates 
what was said in Cudahy in this respect, I sub- 
mit that there is nothing in Beech-Nut, Bausch 
€& Lomb, or any other case in this Court which 
justifies this. 


© 1960, Commerce Clearing House, Inc, 


ae 147 (Ex. Ed.)—123 Cited 1960 Trade Cases 76,465 
U.S. v. ASCAP 


as turning not on the absence of the con- [Reversal of Doctrine—Congress] 
certed action explicitly required by §§ 1 and 
3 of the Sherman Act, but upon the Court’s 
notion of “countervailing” social policies. I 
can regard the Court’s profession as no 
more than a bow to the fact that Colgate, 
decided more than 40 years ago, has become 
part of the economic regime of the country 
upon which the commercial community and I would affirm. 
the lawyers who advise it have justifiably 

relied. 


If the principle for which Colgate stands 
is to be reversed, it is, as the Government’s 
position plainly indicates, something that 
should be left to the Congress.: It is surely 
the emptiest of formalisms to profess respect 
for Colgate and eviscerate it in application. 


ii 69,612] United States v. American Society of Composers, Authors and Publishers, 
et al. 


In the United States District Court for the Southern District of New York, Civ. 13-95. 
Filed January 7, 1960. 


Case No. 593 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Department of Justice Enforcement and Procedure—Consent Decrees—Modification 
Sought by Government—Advance Antitrust Purposes of Decree—A consent decree 
entered against a society of composers, authors, and publishers was modified after an 
investigation by the Government of complaints, by the members, that the antitrust pur- 
poses of the decree were not being served. Although the society did not admit any of 
the Government’s allegations, it was agreed by the parties that the antitrust purposes of 
the decree would be advanced by modifying the decree in six respects: (1) make it 
“feasible” for a member to resign, by requiring the society to pay a resigning member 
for performance of his works remaining in the society’s repertory by reason of continued 
membership of a co-writer or publisher, while permitting him to license future works to 
another organization, (2) base the distribution of the society’s revenue to its. members 
upon a “scientific objective survey” designed to more accurately reflect the revenue 
attributable to performances of a member’s works, (3) vest the power to control the 
distribution of the society’s revenue among its members, thereby lessening the alleged 
effect of “seniority considerations” and the will of the “controlling” group, (4) provide 
for “truer representation” of the members on the society’s board of directors by amend- 
ing the voting system, (5) make it more practical for a member to “appeal” his “classi- 
fication” in the society (which determined his share of the revenue), and (6) direct the 
society to grant membership to qualified applicants without regard to whether or not 
the survey fails to show any performance of the applicant’s works, and to make the 
requisite qualifications public. 


See Department of Justice Enforcement and Procedure, Vol. 2, § 8361.15. 


For the plaintiff: William D. Kilgore, Jr., Alfred Karsted, John L. Wilson, Richard 
B. O’Donnell, and Walter K. Bennett. 


For the defendants: Arthur H. Dean, Howard T. Milman, Herman Finkelstein, Lloyd 
N. Cutler, Ferdinand Pecora, David H. Horowitz, and Frederick A. Terry, Jr. 


Amici curiae: Lee V. Eastman, Herbert Cheyette, Charles Horsky, Alvin Friedman, 
Arthur L. Fishbein, Sidney W. Rothstein, Morton Schaeffer, Leonard Zissu, Edward 
Niles, and Bernard Kaufman (counsel for various members of defendant ASCAP); Edgar 
Battle, Bob A. Davis, and Perry Bradford (members of defendant ASCAP appearing 
pro $e). 

For the original decree, U. S. District Court, Southern District of New York, see 
1940-1943 Trade Cases J 56,104; for the decree as amended in 1950, see 1950-1951 Trade 
Cases {[ 62,595; for opinions of the district court, see 1950-1951 Trade Cases J 62,898 and 
1956 Trade Cases { 68,524. 
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[Modification of Consent Decree Sought 
by Government | 


SyLvester J. Ryan, Chief Judge [In full 
text): The Government, with the consent 
of defendant ASCAP, moved on June 29, 
1959, for an order further amending the 
amended final consent judgment entered on 
March 14, 1950 [1950-1951 TRADE CASES 
{ 62,595] (which had amended the final con- 
sent judgment of March 4, 1941 [1940-1943 
Trave Cases J 56,104]). This motion came 
on to be heard on October 19, 1959; all the 
members of ASCAP had been duly served 
as directed by order of the Court with a 
copy of the proposed amended final judg- 
ment, and the Government and those mem- 
bers of ASCAP who made application were 
heard either in person or by attorney in 
support of and in opposition to the motion, 
as “friends of the Court.” 


The proposed final judgment resulted 
from extended negotiations between the 
Government and ASCAP following an in- 
vestigation by the Justice Department of 
complaints from the various members of 
ASCAP that the antitrust purposes of the 
1950 amended consent judgment were not 
being served. 


[Advance Antitrust Purposes of Decree} 


Although ASCAP does not admit any of 
the Government’s allegations, it was found 
and agreed by the parties during these 
discussions that existing practices in six 
aspects of ASCAP’s operations should be 
changed and that modifications and addi- 
tional provisions embodied in the proposed 
amended consent judgment would more 
fully accomplish the antitrust purposes of 
the 1950 judgment. 


[Payment to Resigning Members] 

Briefly, these provisions are: 

(1) Under existing practice the Govern- 
ment claims that a resigning member re- 
ceives a negligible sum from licenses of 
works remaining in the ASCAP repertory 
and nothing from future licenses on works 
so remaining, thus effectively denying him 
the right to withdraw. Section I would 
require ASCAP to pay a resigning member 
for performance of his works remaining in 
the ASCAP repertory by reason of con- 
tinued membership of a co-writer or pub- 
lisher, while permitting him to license future 
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works to another organization and thus 
make it feasible for him to resign. 


[“Survey” to Re Made] 


(2) Under Section II, a scientific objec- 
tive survey is to be the basis upon which 
distribution of revenue to ASCAP members 
is to be made. This survey is designed to 
more accurately and properly reflect the 
number of performances and the revenue 
attributable to these performances. This 
is to replace what the Government charges 
was a rather arbitrary and unbalanced sur- 
vey which gave undue emphasis to network 
broadcasting performances and failed other- 
wise to distribute in proper proportion to 
sources of the income received. The new 
survey provides for a 50 percent increase 
in the local radio samples, and a broader 
random selection of the stations sampled, 
in addition to a survey of nightclub, dance 
hall and wire music system performances. 
Further relief may be sought by the Gov- 
ernment in respect of this survey, and the 
Court as well as the parties are to be pro- 
vided with the advice of two independent 
and impartial advisers on the operations 
under this survey system. 


[Distribution of Revenue] 


(3) Section III sets forth the most signifi- 
cant change in the consent judgment; it 
vests the power to control the distribution 
of the Society’s revenues among its members. 

The Department of Justice is of the view 
that in the plan of distribution in effect 
under the 1950 consent judgment, seniority 
considerations and the will of the “con- 
trolling” group are emphasized as to mem- 
bers, songs and performance credit averag- 
ing to such a degree that young writers 
and publishers are being discouraged from 
writing and publishing new songs. Objec- 
tion is also made by the Department to the 
classification system and its carryover ef- 
fects, as being weighted too heavily in favor 
of the older writer members. ASCAP 
vigorously defends the fairness of its system 
and does not admit the Government’s con- 
tentions, and although this section repre- 
sents a compromise, it is a substantial 
improvement over the present methods. 


The new consent judgment will provide: 
(a) In distribution of revenue, an option 
is given members whereby they can either 
elect to receive distribution solely on the 
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basis of current performance (that is 100 
percent up to a certain limit which, if sur- 
passed, would place the member within the 
top group of approximately 100 writer mem- 
bers) or under a multiple fund plan com- 
parable to that now in effect. Under either 
plan, the weight given to seniority is dimin- 
ished; in fact, if a writer or publisher 
chooses the current performance plan, sen- 
iority is not a factor in the majority of 
instances, while under the multiple fund 
plan, it loses some of its effect because of 
the shorter option period and the oppor- 
tunity to rise or fall more rapidly within 
certain of the funds. 

(b) With respect to the weighting rules 
the new judgment sets up an entirely new 
system. When an ASCAP composition is 
performed and picked up on the survey, it 
is given a value according to the weighting 
rules. The basic unit used is a performance 
credit and it is by increasing a member’s 
number of performance credits that a mem- 
ber increases his revenue. 

The great fluctuation in credit given to 
different songs performed in the same man- 
ner was one of the major grievances brought 
to the attention of the Justice Department. 
In the past, it was possible for credit to 
fluctuate as much as 1000 to 1 on the 
performance of different compositions as 
themes, jingles, background, cue or bridge 
music. Under the new system, this ratio 
has been cut in most instances to at most 
10 to 1 and in isolated instances to no more 
than 100 to 1. The test used to qualify 
compositions for the 10 to 1 ratio has also 
been changed to allow more for the per- 
formance record of the piece and less for 
the discretion of the board. 

(c) Foreign revenues are to be distributed 
according to reports received from any 
country yielding $200,000 or more in rey- 
enue; formerly revenue from countries other 
than Canada was distributed on the basis of 
the English and Swedish reports only. 


[Voting Rights] 


(4) Section IV is designed to effectuate 
the object of Section XIII of the 1950 con- 
sent judgment “to insure a democratic ad- 
ministration of the affairs of ASCAP” in 
order that unfair advantage may not be 
given one group of members over their 
competitors within the Society. The Gov- 
ernment alleges that at present complete 
control over votes and revenues is in the 
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hands of the Board of Directors, who are 
a self-perpetuating body, as they are elected 
by those members with the greatest num- 
ber of votes which number is in turn deter- 
mined by the share in revenues, which is 
determined by rules of distribution enacted 
by the Board. 


The alleged result is that less than 5 
percent of the writer-members and less than 
one percent of the publisher-members have 
the power to elect all the directors. The 
proposed order, by weighting votes on the 
basis of performance credits rather than on 
ASCAP income, by limiting the number 
of votes and by setting up a graduated scale 
of performance credits, would provide for 
truer representation of all members. 


[Appealing “Classification” ] 


(5) Section V—The Government claims 
that under present conditions, because of 
the complex and expensive procedure, it is 
just about impossible for a member to en- 
force his right to appeal his classification. 
The new section provides for a direct appeal 
to an impartial board, for access by a mem- 
ber to records of his own works and that of 
others, and for retroactive payments and 
full disclosure and reports by the ASCAP 
to its members. 


[ Membership—Qualifications] 


(6) Finally under Section VI, ASCAP is 
directed to grant qualified applicants mem- 
bership without regard to prior ASCAP 
performance and to make public requisite 
qualifications. 

[Consent] 


The proposed judgment has been con- 
sented to by the attorneys for ASCAP with 
the unanimous approval of the Board of 
Directors as in their judgment accomplish- 
ing the best possible results for the Society 
as a whole and for its individual members. 
It is also the belief of the Antitrust Divi- 
sion that the decree is the best that today 
can be devised and framed; it recommends 
approval by the Court without qualification. 


After careful consideration by the Court 
of the arguments for and against the ap- 
proval of this proposed consent judgment, 
the Court finds that although not a panacea 
for all the alleged ills besetting the Society, 
the decree does represent definite improve- 
ment over existing procedures and that it 
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will serve to advance the antitiust purposes 
of the Government suit and of the prior 
decrees. 


The approval of the attorneys for the 
Society was conditioned on the vote of the 
membership to amend the Articles of Asso- 
ciation in order to make them consistent 
with the provisions of the proposed Order, 
approving or disapproving the proposed 
Order and authorizing the Society’s consent 
to it. The votes tabulated in open court 
are in favor of amending the Articles and 
adopting the proposed Order, and it is so 
approved by this Court. 


[Modification to Be Granted] 


Accordingly, the Court has determined 
and concluded that the proposed consent 
decree should be signed and will be signed 
by the Court. 


Order 
[Modification of Consent Decree] 


Plaintiff having filed its Complaint herein 
on February 26, 1941, the parties having 
consented to the entry of a Civil Decree and 
Judgment filed March 4, 1941 [1940-1943 
TraDE Cases 56,104], and the parties 
having consented to the entry of an Amended 
Final Judgment on March 14, 1950 [1950- 
1951 TrapE Cases § 62,595] (hereinafter re- 
ferred to as the “Judgment”), 


Now, Therefore, no testimony having been 
taken and without trial or adjudication of 
any issue of fact or law herein and without 
admission by any party in respect of any 
such issue, the Court having heard the 
parties and upon consent of all parties here- 
to, it is hereby 


Ordered, Adjudged and Decreed as fol- 
lows: 


I 
[Payments to Resigning Members] 


In carrying out the provisions of subsec- 
tion (G) of Section IV of the Judgment 
ASCAP shall provide that any writer or 
publisher member who resigns from ASCAP 
and whose works continue to be licensed by 
ASCAP by reason of the continued mem- 
bership of a co-writer, writer or publisher of 
any such works, may elect to continue re- 
ceiving distribution for such works on the 
same basis and with the same elections as 
a member would have, so long as the resign- 
ing member does not license the works to 
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any other performing rights licensing or- 
ganization for performance in the United 
States. The Society may require a written 
acknowledgment from such resigning mem- 
ber that the works have not been so licensed. 
In any event, a resigning member shall re- 
ceive distribution from the Society on the 
basis of performances made under licenses 
in effect at the time of the member’s resigna- 
tion. Anything to the contrary notwith- 
standing, the Society may, at its option, 
deny resigning members the right to receive 
payment on any basis other than a current 
performance basis as defined in Section III 
and “Attachments A and B” of this Order, 
provided that such option must be exercised 
as to all resigning members alike. 


iw 
[Surveys of Performances] 


ASCAP shall carry out the provisions of 
Section XI of the Judgment concerning sur- 
veys of performances, as follows: 


(A) ASCAP shall conduct or cause to 
have conducted a census and/or a scientific 
sample of the performances of the composi- 
tions of its members. Such census and/or 
scientific sample shall be made in accordance 
with the design made and periodically re- 
viewed by an independent and qualified person 
or firm. Any such sample shall be selected 
randoinly and shall be properly weighted by 
the use of sample blow-up multipliers deter- 
mined by dividing the total number of hours 
of performance in each sampling cell being 
sampled by the number of houts actually 
sampled. The depth of sample may differ 
among strata, sub-strata or sampling cells, 
and shall be determined for each by con- 
siderations of sampling efficiency. Economic 
multipliers shall be applied to the results of 
the samples and census to reflect the dollar 
revenue to ASCAP of performances in the 
various strata. The economic multipliers 
will be applied to the survey findings of the 
sample independently and separately from 
sample blow-up multipliers. Furthermore, 
the economic multipliers to be applied to the 
performances estimated by the sample shall 
be based upon the proportion of ASCAP’s 
dollar receipts derived from the licensees or 
group of licensees from which the perform- 
ances emanate. For this purpose licensees 
(or performances) may be grouped so as to 
reflect differences in economic value of per- 
formances insofar as practical, taking into 
account the added costs and complexity of 


© 1960, Commerce Clearing House, Inc, 


Number 147—127 
34-60 


finer classifications. Economic multipliers 
for radio and television network broadcasts 
may vary systematically to reflect variation 
in the economic value of the audience as 
reflected by ASCAP’s dollar revenue. In 
determining the revenue from radio and 
television network broadcasts, ASCAP may 
take into consideration the revenue received 
from affiliated station announcements adja- 
cent to and reasonably attributable to net- 
work programs carried by the affiliate. 
ASCAP shall endeavor to obtain logs of 
performances prepared by such local radio 
and television stations as the surveying or- 
ganization deems necessary (1) to reduce 
non-identifications from tape recordings of 
performances (an effort must be made to 
reduce non-identifications on any half hour 
of continuous programming containing more 
than three unidentified feature performances 
by requesting the station to furnish a log 
if available) and to supplement the survey 
of performances where such identification is 
difficult, e. g., foreign language stations, 
good music stations, background music sta- 
tions; and (2) to test and correct the accu- 
racy of the surveys made by means of tape 
recordings. 


(B) After eighteen months from date of 
entry of this Order plaintiff may seek addi- 
tional relief in respect to the provisions of 
this Section, including the scope, size or 
accuracy of the survey. In any such pro- 
ceeding the plaintiff need show only that the 
survey is not established or is not being 
conducted in accordance with generally ac- 
cepted principles of scientific surveying or 
sampling, that the economic multipliers do 
not adequately reflect the dollar value to 
ASCAP of performances in the various 
strata, or that the sample is not of sufficient 
size Or accuracy to permit a reasonably ac- 
curate distribution of ASCAP’s revenues on 
the basis of its results. In such proceeding 
the Court may consider the cost of such 
additional relief. 


(C) The Court, after hearing the recom- 
mendation of the plaintiff and the views of 
the defendant, shall appoint a qualified in- 
dependent person, not an employee of either 
of the parties, who periodically as is neces- 
sary shall examine the design and conduct 
of the survey, make estimates of the accu- 
racy of the samples, and report thereon to 
the Court and the parties. ASCAP shall 
pay the salary and reasonable expenses of 
such person. 
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III 
[Distribution of Revenue] 


Defendant ASCAP shall carry out the 
provisions of Section XI of the Judgment 
concerning distribution to its members, as 
follows: 


(A) As to ASCAP’s domestic revenues, 
beginning with the effective date of this 
Order, each writer member shall be given 
the option of electing to receive distribution 
(i) on a current performance basis under 
Plan II as described in Part II of Attach- 
ment A or (ii) on the basis of Plan I 
described in Part I of Attachment A. Failure 
to elect shall be deemed an election to re- 
ceive on the basis of Plan I. Election to 
receive distribution on a current perform- 
ance basis must be made in writing and, if 
delivered to ASCAP not later than 30 days 
after the effective date of this Order, it shall 
apply to distributions based on performance 
credits recorded during the fiscal survey 
year commencing October 1, 1959 and the 
fiscal survey years thereafter to which the 
election is applicable. New writer members 
are to be given the option to make such 
election within thirty days of receiving noti- 
fication of the acceptance of their membership 
application. In addition, writer members 
shall have the following options: 

(1) A writer member who has elected to 
receive distribution under Plan I shall have 
an annual option to cancel such election 
effective for credits recorded in any succeed- 
ing fiscal survey year. 

(2) A writer member who has elected to 
receive distribution under Plan II shall at 
any time after two years have one option to 
cancel such election effective for credits 
recorded in the subsequent fiscal survey 
year; thereafter should such writer member, 
within the period of the next five years, 
again elect to return to Plan II pursuant to 
the option given in paragraph (1) of this 
subsection (A), such election shall be bind- 
ing for a period of five years. 

(3) All elections and cancellations of elec- 
tions shall be made by written notice de- 
livered to ASCAP not later than 30 days 
before the first day of the fiscal survey year 
during which the performance credits appli- 
cable to such election are recorded and to 
which such election or cancellation of elec- 
tion is applicable. 

(B) Notwithstanding the provisions of 
subsection (A) above, ASCAP may promul- 
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gate a rule withholding the option to receive Formula,’ which is attached hereto and 


distribution on a current performance basis 
from the group of writer members, reason- 
ably calculated not to exceed 100, having 
the highest average performance credits re- 
corded in the five preceding fiscal survey 
years, provided that, within three months 
after the entry of this Order, in a vote held 
for such purpose, such rule is approved by 
a majority vote of such writer members. 
For purposes of this paragraph, a majority 
vote must include both (1) the votes of a 
majority of the writer members who cast 
ballots and (2) the votes of the writer mem- 
bers holding a majority of all performance 
credits during the five latest preceding fiscal 
survey years for which records are available 
out of the total number of such performance 
credits held by all writer members who cast 
ballots. 


At any time not earlier than three years 
after the date of entry of this Order, upon 
written request signed by (1) the Assistant 
Attorney General or (2) either 25% of the 
number of writer members then subject to 
such rule, or 25 such writer members, which- 
ever is fewer, or (3) writer members having 
25% of the performance credits in the latest 
available five preceding fiscal survey years 
out of the total number of performance 
credits of all writer members subject to such 
rule, a new vote shall be held to determine 
whether a majority, as defined above, of the 
group of writer members subject to such 
rule adhere to the determination that no 
current performance option should be avail- 
able to such group, provided that nothing 
contained herein shall require ASCAP to 
hold such a vote upon a request by members 
more frequently than once every three years. 


For purposes of this subsection (B), all 
successors of a deceased writer member shall 
be regarded as a single writer member, and 
the vote or request of the successors hold- 
ing a majority interest shall be deemed to 
be the vote or request of such single writer 
member; in case no affirmative or negative 
vote or on request is received from the suc- 
cessors holding a majority interest, such 
single writer member shall be disregarded 
for purposes of all votes or requests under 
this subsection, 


(C) Each publisher member shall be 
given the option of electing to receive dis- 
tribution on a current performance basis as 
set forth in subsection (D) below and in 
Plan II of the “Publishers’ Distribution 
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marked “Attachment B,” or on the basis of 
Plan I of such “Publishers’ Distribution 
Formula.” Failure to elect shall be deemed 
an election to receive distribution on the 
basis of Plan I. Election to receive distribu- 
tion under Plan II must be made in writing 
and delivered to ASCAP not later than 30 
days before the first day of any fiscal sur- 
vey year and shall apply to distributions 
based on performance credits recorded during 
said fiscal survey year and subsequent years, 
except that an election applicable to the 
fiscal survey year starting October 1, 1959 
may be made not later than 30 days after 
the effective date of this Order. Any pub- 
lisher member who has elected to receive 
distribution under Plan I shall thereafter 
have the option of electing to receive dis- 
tribution under Plan II by written notice 
delivered to ASCAP not later than 30 days 
before the first day of any fiscal survey year 
and said publisher member’s distribution 
thereafter shall be based on performance 
credits recorded during the following fiscal 
survey year and subsequent years. New 
publisher members are to be given the op- 
tion to make such election within 30 days 
after receiving notification of the acceptance 
of their membership applications. 


(D) Any publisher member electing to 
receive distribution on a current perform- 
ance basis shall receive distribution (based 
on the performance credits recorded during 
fiscal survey years following his election) 
equal to the following percentages of what 
such publisher would have received if all 
publisher distributions for the same survey 
period had been made on a current per- 
formance basis: 


Performances recorded during the 
fiscal survey year commencing October 


Lam BS eed nn Warns a. cn eae on? 75% 
Performances recorded during the 

fiscal survey year commencing October 

LANO6O! Sak Ae, ae rah: 80% 
Performances recorded during the 

fiscal survey year commencing October 

Wipe ol leant Aaa A alameec tre nesta odS i 85% 
Performances recorded during the 

fiscal survey year commencing October 

De LOG Zara cue Mg ao Shenae a 90% 
Performances recorded during the 

fiscal survey year commencing October 

Li LOGS Fh xe, eee ee ote Ae palace 95% 
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Performances recorded during the 
fiscal survey year commencing October 
1, 1964 and subsequent years 


(E) As to the revenue received by 
ASCAP from foreign sources, ASCAP shall 
make distribution to its writer and publisher 
members on a current performance basis. 
If the revenue from any source exceeds 
$200,000 per annum and to the extent that 
the reports furnished to ASCAP by such 
source allocate credit in reasonably identi- 
fiable form separately by compositions per- 
formed and indicate the members in interest, 
such distribution shall be made on the basis 
of performances of the compositions of its 
members as reported by such foreign source; 
otherwise, such distribution shall be made 
on the basis of the most reliable information 
ASCAP has as to foreign performances 
generally. 


(F) ASCAP shall not promulgate any 
rules making distinctions as to the amount 
of credit given to various works or perform- 
ances except as set forth in the “Weighting 
Rules” attached hereto and marked “At- 
tachment C”. 


(G) ASCAP shall grant no performance 
credits to any member for performances of 
compositions occurring after they are in the 
public domain, provided, however, that ASCAP 
may grant performance credits to either a 
publisher member or a writer member, or 
both, for performances of copyrighted ar- 
rangements of public domain works where 
the recipient of the performance credit holds 
a valid existing copyright covering said 
arrangement. 


IV 
[Voting Rights] 


ASCAP shall carry out the provisions of 
subsections (A) and (B) of Section XIII 
of the Judgment concerning the number of 
votes which each member may cast for the 
election of directors, or for the amendment 
of the Society’s Articles of Association, as 
follows: 


(A) If ASCAP chooses to weight the 
votes of its members it shall do so on the 
basis of the current performance credits 
received by each member in the latest avail- 
able fiscal survey year preceding each elec- 
tion and in the manner set forth in subsection 
(B) below, with the proviso that no mem- 
ber shall have more than 100 votes. A mem- 
ber receiving no performance credits during 
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the preceding fiscal survey year need not 
receive any votes whatsoever. [ 


(B) The votes of each member shall be 
calculated in accordance with the following 
formulae, subject to the limitation that no 
member shall have more than 100 votes: 


(1) Writer Members: Each writer mem- 
ber who has received any performance 
credits in the latest available preceding 
fiscal survey year shall have one vote, plus 
(i) one vote for each 1,000 credits up to 
20,000 credits, plus (ii) one vote for each 
2,000 credits from 20,001 to 26,000 credits, 
plus (iii) one vote for each 3,000 credits 
from 26,001 to 35,000 credits, plus (iv) one 
vote for each 4,000 credits from 35,001 to 
51,000 credits, plus (v) one vote for each 
5,000 credits from 51,001 to 101,000, plus 
(vi) one vote for each 6,000 credits in ex- 
cess of 101,000 credits. 

(2): Publisher Members: Each publisher 
member who has received any perform- 
ance credits in the latest available preced- 
ing fiscal survey year shall have one vote, 
plus (1) one vote for each 4,000 credits up 
to 100,000 credits, plus (ii) one vote for 
each 8,000 credits from 100,001 to 140,000 
credits, plus (iii) one vote for each 12,000 
credits from 140,001 to 200,000 credits, plus 
(iv) one vote for each 16,000 credits from 
200,001 to 408,000, plus (v) one vote for 
each 20,000 credits in excess of 408,000 
credits. 

The above formulae shall be kept cur- 
rent in the following manner. The number 
of writer and publisher performance credits 
respectively yielded by the ASCAP survey 
ended September 30, 1958 shall be calcu- 
lated. This number shall be divided into 
the number of writer and publisher per- 
formance credits respectively yielded by the 
survey in the latest available fiscal survey 
year preceding the election in question. The 
resulting figures, rounded to the nearest 
tenth, for the writer members and publisher 
members respectively, shall be used as 
multipliers on each of the numbers above 
which is italicized. 


(C) If at any time there is an increase 
of more than 10% in the percentage of the 
total publisher votes represented by the ten 
publisher members and “groups of affiliated 
publisher members” (as that term is used in 
ASCAP’s Articles of Association in force 
on the date of this Order) having the 
highest number of publisher votes, the 
weighting of votes as set forth in subsection 
(B) above shall be changed to bring such 
publishers within 10% of such percentage, 
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in default of which the Court shall on ap- 
plication of the plaintiff make an appro- 
priate order to accomplish that result. 


(D) In any election for the Board of 
Directors the nominees for directors shall 
include, in addition to those nominees chosen 
by any ASCAP committee or board, any 
person eligible to be a director who is desig- 
nated by a petition subscribed to by 25 or 
more of the members of ASCAP entitled to 
elect such director. 


(E) Any group of writer members en- 
titled to cast one-twelfth of the votes of all 
ASCAP writer members, or any group of 
publisher members entitled to cast one- 
twelfth of the votes of all publisher mem- 
bers, shall be allowed to elect any eligible 
person a director by signing a petition and 
presenting such petition to ASCAP at 
least 90 days before the date of any scheduled 
election for the directors of the ASCAP 
Board. In such event, the number of di- 
rectors to be elected in the general election 
shall be reduced by the number of directors 
so elected by petition, and all ASCAP 
members signing such petitions shall not be 
entitled to vote in the general election or to 
sign more than one petition in advance of 
any general election. 

(F) An election of directors shall be held 
within one year after the effective date of 
this Order. All directors shall be elected 
at the same time and the number of di- 
rectors shall not be less than 24. 


Vv 
[Appealing “Classification” | 


Defendant ASCAP shall carry out the 
provisions of subsections (B), (C) and (D) 
of Section XIII of the Judgment as follows: 


(A) Defendant ASCAP shall supply to 
each member a copy of this Order and at- 
tachments hereto together with any rule or 
regulation hereinafter promulgated which in 
any way affects the member’s voting rights 
and rights in the ASCAP distribution. 

(B) A list of all members and their mail- 
ing addresses shall be maintained and kept 
current by ASCAP and at the written re- 
quest of any member, who has been a mem- 
ber for at least one year, shall be made 
available for inspection and copying during 
regular office hours by such member or any 
authorized representative of such member, 
provided, however, that if any member in- 
structs ASCAP in writing not to make his 


1 69,612 


Court Decisions 
U.S. v. ASCAP 


Number 147—130 
3-4-60 


address available, ASCAP shall not be re- 
quired to permit inspection of such address 
but will forward to such member unopened 
any mail addressed to such member in care 
of ASCAP. 


(C) ASCAP shall within nine months 
after the end of each fiscal survey year pre- 
pare alphabetical lists of all compositions 
which received performance credits during 
said year, showing the number of credits 
received by each composition. In addition, 
ASCAP shall maintain records showing, for 
each composition which received perform- 
ance credits as a theme or as background, 
cue or bridge music during said fiscal sur- 
vey year, the number of feature performance 
credits received by said composition during 
the preceding five fiscal survey years. Any 
member or his authorized agent may inspect 
such lists and records with respect to his 
own compositions, and other potrions of 
such lists and records shall be available for 
further inspection by any member or his 
authorized agent to the extent that such 
inspection is sought in good faith in connec- 
tion with any financial interest of such 
member as a member. All other records of 
the Society relating to the distribution by 
ASCAP to its members shall be open for 
inspection by any member or his authorized 
agent, for good cause, provided that such 
member shall have been a member of 
ASCAP for at least one year prior to his 
request for such inspection. 


(D) ASCAP shall, within six months after 
the entry of this Order, establish a special 
board, elected in the same manner as are 
the members of the Board of Directors, 
which shall have jurisdiction in the first in- 
stance over every complaint by a member 
relating to the distribution of ASCAP’s 
revenues to such member or to any rule or 
regulation of the Society directly affecting 
the distribution of the Society’s revenues to 
such member. Such complaint must be filed 
by the aggrieved member within nine months 
of the receipt by him of his annual state- 
ment or of the rule or regulation on which 
such complaint is founded and the relief 
which the special board may grant in terms 
of monetary payment shall not extend back 
beyond the period of time covered by such 
annual statement, provided, however, that if 
the alleged injustice was such that the ag- 
grieved party would not reasonably be put 
on notice of it by his annual statement, the 
relief given may reach back as far as, in 
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the opinion of the special board, is required 
to do justice to all parties. The special 
board shall set forth in detail its findings 
of fact and the grounds of its decision. 
Each member shall have a direct right of 
appeal from any decision made by such 
board to an impartial panel of the American 
Arbitration Association. In any appeal to 
such impartial panel from an adverse deci- 
sion by such board, the appellant may seek 
to have the order, rule or regulation in- 
volved properly interpreted or applied, to 
have errors rectified, or to void such rule 
or regulation on grounds of its discrimina- 
tory or arbitrary character. Any additional 
amounts finally determined by the decision 
of such board (or, in the case of any appeal, 
by such panel) to be due to a member with 
respect to the distribution complained of by 
such member and all subsequent distribu- 
tions to the date of the decision shall be 
paid to the member promptly after the 
rendering of such decision. 

(E) Stenographic transcripts of each pro- 
ceeding before the special board shall at the 
request of any member be supplied by 
ASCAP at cost. If the Society itself re- 
quires or makes any use of the transcript, 
the member shall pay only the cost of mak- 
ing a second copy. ASCAP shall without 
cost make available to any member at 
his request copies of the final decisions of 
such board or panel, and periodically fur- 
nish summaries of all final decisions to all 


members. 
VI 


[Membership—OQualifications] 


In regard to the provisions of Section XV 
of the Judgment: 

(A) In the event that any person whose 
application for membership has previously 
been denied between March 14, 1950 and 
the date of this Order shall within one year 
after the date of first publication pursuant 
to subsection (B) hereof request recon- 
sideration of his application or shall submit 
a new application for membership, ASCAP 
shall reconsider such application and if, 
upon such reconsideration, ASCAP shall 
determine that such person meets the re- 
quirement set forth in Section XV of the 
Judgment, ASCAP shall forthwith admit 
such person to membership, non-participating 
or otherwise, retroactively to the date of 
the original application or March 14, 1950, 
whichever is later, provided that (1) such 


Cited 1960 Trade Cases 
U.S. v. ASCAP 


76,473 


person shall be found to have met the ap- 
plicable requirements for membership at the 
time of such original application and (2) 
such person shall not in the interim have 
granted to any other person or organization 
the right to license public performances in 
the United States, of any of such person’s 
copyrighted musical compositions upon which 
his qualification for membership is based. 


(B) Defendant ASCAP shall, in each 
year following the entry of this Order, issue 
a public statement and cause the same to be 
published on two separate occasions in Va- 
riety and Billboard, stating that it will accept 
as members all applicants meeting the re- 
quirements set forth in Section XV of the 
Judgment. 


(C) Where an applicant for membership 
meets the requirements set forth in Sec- 
tion XV of the Judgment, ASCAP shall not 
refuse membership to such applicant on the 
ground that the ASCAP survey has failed 
to record any performance of the applicant’s 
works. Where an applicant fails to meet 
the requirements set forth in Section XV, 
ASCAP shall inform the applicant specifi- 
cally wherein his application fails to meet 
said requirements and ASCAP shall not 
mention whether its survey has or has not 
failed to record any performances of the 
applicant’s works unless the applicant has 
specifically requested said information. 


VII 


[Consent of Members—Effective 
Date of Order] 


(A) ASCAP is ordered and directed within 
three months after the entry of this Order 
to submit to its membership any portions of 
this Order as to which the consent of the 
membership is required by the Articles of 
Association of ASCAP, and the Board of 
Directors of ASCAP shall recommend to 
said members that said consent be given. 
If the required consent is given, within ten 
days thereafter ASCAP shall file with this 
Court a statement of that fact and the date 
of filing shall be the effective date of this 
Order. 

(B) This Order shall be vacated with- 
out prejudice to either party if within three 
months from the date of entry of this Order 
the required consent of the membership has 
not been obtained as to all matters as to 
which such consent is required by the 
Articles of Association of ASCAP. 
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[ 69,613] Westchester Playhouses, Inc. v. Paramount Pictures Corp. 


In the United States District Court for the Southern District of New York. Civil 
Action No. 114-294. Dated February 9, 1960. 


Sherman Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—Pretrial Procedures— 
Motion and Cross-Motion for Summary Judgment—Motion Picture Industry.—A motion 
picture distributor’s motion for summary judgment was denied in a treble damage action 
based upon alleged agreements whose existence was conceded by the defendant for the 
purposes of its motion for summary judgment, but was denied by the defendant when 
the plaintiff cross-moved for summary judgment. The court, noting that the pleadings, 
affidavits, and extracts from depositions revealed numerous issues of fact, characterized 
the attempt to have “an action of this nature” decided on a motion for summary judgment 
as “ridiculous.” 


See Private Enforcement and Procedure, Vol. 2, § 9013.675. 
For the plaintiff: Whyman & Lazarus, New York, N. Y. 
For the defendant: Louis Phillips, New York, N. Y. 


[Treble Damage Action—Summary to “vehemently” deny the existence of the 


Judgment] 


Dawson, District Judge [In full text]: 
These are a motion and cross-motion for 
summary judgment pursuant to Rule 56 of 
the Rules of Civil Procedure. The motion 
is based on pleadings, affidavits and extracts 
from depositions. 


'Disputed Agreements] 


The action is a treble-damage anti-trust 
suit, based upon alleged agreements between 
certain of the defendants. The agreements 
are not admitted nor are the terms of the 
alleged agreements delineated with any 
degree of definiteness. Defendants urge 
that they are willing, for the purposes of 
their motion, to concede the existence of 
the agreements, but insist on their right 


agreements when plaintiff cross-moves for 
summary judgment. Apparently, from the 
briefs, the Court is expected to decide the 
motions in some “never-never land” where 
the agreements exist when one motion is to 
be considered, but disappear when the other 
motion is to be considered. 


[Summary Judgment Denied] 


This analysis shows how ridiculous it is 
to expect that an action of this nature can 
be decided on a motion for summary judg- 
ment. The papers reveal numerous issues 
of fact. Those issues should not be decided 
on affidavits; they must be decided by trial. 


The motion and cross-motion are denied. 
So ordered. 


[69,614] The Hanover Shoe, Inc. v. United Shoe Machinery Corporation. 
In the United States District Court for the Middle District of Pennsylvania. Civil 


Action No. 5395. Dated February 12, 1960. 


Sherman and Clayton Antitrust Acts 


Private Enforcement and Procedure—Suit for Civil Damages—Necessary Averments 
—Injury to Plaintiff—“Excessive Costs” Resulting from Antitrust Violation—Plaintiff’s 
“Passing On” Excessive Costs as Defense to Claim of Injury—A manufacturer of shoe 
machinery, in a treble damage action charging it with violating the antitrust laws and exact- 
ing excessive rental charges from a shoe manufacturer, the plaintiff, by reason of such viola- 
tions, was not relieved of liability by its claim that the plaintiff “passed on” the excessive 
charges, if any, to its own customers. The injury to the plaintiff occurred “when it was 
charged too much for the machinery.” Therefore, the injury existed even though the 
plaintiff, during the pertinent period, raised its own prices of shoes and made a profit. 
Distinguishing the “oil jobber” cases where the plaintiffs were “middlemen,” the court 
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said: “Where the plaintiff is a consumer of the product, rather than a middleman who 
resells it, he may recover the excess paid whether or not he has ultimately passed the 


excess along to his customers.” 


See Private Enforcement and Procedure, Vol. 1, { 9009.275. 


aE Ot the plaintiff: Laird and Buchen, Hanover, Pa.; Donovan, Leisure, Newton & 
Irvine (Breck P. McAllister and Robert F. Morten), New York, N. Y.; and Nogi, 


O’Malley and Harris, Scranton, Pa. 


For the defendant: Warren, Hill, Henkelman and McMenamin, Scranton, Pa.; and 
Davis, Polk, Wardwell, Sunderland & Kiendl, New York, N. Y. 


[Treble Damage Action] 


Hersert F. Goopricn, Circuit Judge, spe- 
cially assigned for this case [In full text]: 
This is an action based on the provisions of 
Section 4 of the Clayton Act? to recover 
treble damages for alleged injury resulting 
from claimed violation of Section 2 of the 
Sherman Act, 15 U.S. C. A. § 2, by defend- 
ant. Following pre-trial conferences Judge 
Murphy, prior to his illness, ordered, and 
counsel for the respective parties agreed to, 
trial of a separate issue which, in the words 
of the order, “may be dispositive of the 
case.” This procedure was based on Fed. 
R. Civ. P. 42b. The order reads in part as 
follows: 


“Ordered that there be tried as a sepa- 
rate igsue in advance of trial of the other 
issues in this action the issue as to whether 
the excessive shoe machinery costs al- 
leged by plaintiff and denied by defend- 
ant constituted an injury to plaintiff’s 
business or property in that: 


“(a) plaintiff contends that (1) all said 
excess machinery costs were borne by it 
because as a matter of law it suffered in- 
jury at the moment it paid said excess 
costs and (2) the facts will demonstrate 
that said excess costs were absorbed by 
it and were not reflected in adjustments 


of the price of shoes made with said ma- 
chinery; and 


“(b) defendant contends that all al- 
leged excess costs have been passed on 
by plaintiff to others and thus have not 
been borne by plaintiff. . . .” 


Also included in the order was the pro- 
vision that the determination of the issue 
to be tried should “not involve the determi- 
nation of the amount of plaintiffs recover- 
able damage, if any.” It was also provided 
that this separate trial should be “without 
prejudice to plaintiff's demand for a jury 
upon the general trial of this action if such 
general trial be required.” Most important 
for the purpose of discussion here was a 
further provision that the determination of 
the separate issue shall proceed upon the 
assumption “(1) that the violation of law 
as alleged existed, and (2) that the exces- 
sive cost of shoe machinery as alleged ex- 
isted.” The decree in United States v. United 
Shoe Machinery Corp. [1953 Trapre CASES 
{ 67,436], 110 F. Supp. 295 (D. Mass. 1953), 
aff'd per curiam [1954 Trape Cases { 67,755], 
347 U. S. 521 (1954), can also be relied on 
in accordance with Section 5 of the Clay- 
ton Act. 


1‘“‘§15. Suits by persons injured; amount of 
recovery. 

“‘Any person who shall be injured in his busi- 
ness or property by reason of anything for- 
bidden in the antitrust laws may sue therefor 
in any district court of the United States in the 
district in which the defendant resides or is 
found or has an agent, without respect to the 
amount in controversy, and shall recover three- 
fold the damages by him sustained, and the 
cost of suit, including a reasonable attorney’s 
fee. bIUASaCaAL Salo. 
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2“$16. Judgment in favor of Government 
as evidence; limitation of actions. 

‘“‘A final judgment or decree rendered in any 
criminal prosecution or in any suit or proceed- 
ing in equity brought by or on behalf of the 
United States under the antitrust laws to the 
effect that a defendant has violated said laws 
shall be prima facie evidence against such de- 
fendant in any suit or proceeding brought by 
any other party against such defendant under 
said laws as to all matters respecting which 
said judgment or decree would be an estoppel 
as between the parties thereto. . . .’ 15 
US. Cu An 16: 
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[Injury to Plaintiff—Excessive Rental 
Charges] 


The plaintiffs complaint charges that de- 
fendant, as a result of its unlawful control 
of the market, has caused plaintiff, a manu- 
facturer of shoes, to pay excessive rentals 
for the lease of shoe machinery. The de- 
fendant, so far as issues here before the 
Court are concerned, says that, even assum- 
ing that we charged you too much, you 
have no basis for complaint because you 
passed on any excessive charges to the 
people to whom you sold shoes. Therefore, 
not being injured, you have no basis for 
complaint in a civil action however much 
we may have violated the antitrust laws. 
To this the plaintiff replies that it is not a 
seller of shoe machinery but a user of it. 
Its product, it says, is a machine-made shoe 
which it in turn sells mostly to a wholly- 
owned subsidiary corporatiton which oper- 
ates a chain of retail stores throughout the 
United States. While it is true, says plain- 
tiff, that we show a profit during the years 
wherein we claim to have paid monopolistic 
prices and while it is also true that our prices 
have gone up during this period, that price 
rise is a result of conipetition in the shoe 
market and has nothing to do with the ex- 
cessive rental fees we have paid to defend- 
ant. A thick transcript of testimony as well 
as an elaborate stipulation bears on this 
question. The plaintiff invites the Court to 
make findings of fact in accordance with 
the proposition just asserted. 


The Court’s conclusion is that such find- 
ings of fact need not be made because they 
are unnecessary. Based upon the assump- 
tion, contained in the April 1957 order, de- 
fendant was guilty of a violation of law and 
did charge plaintiff an excessive price for 
the lease of the machinery. The Court thinks 
that this creates a cause of action for the 
difference between what plaintiff was charged 
and what it could properly have been 
charged in the absence of the monopolistic 
practices. This, it appears to the Court, is 
a straight application of sound principles of 
tort law with which, when stated in the 


® The situation here is analogous to a plain- 
tiff’s action for damages sustained as a result 
of a defendant’s negligence. All of the ele 
ments of such a cause of action are present 
here. Thus there is (1) a legal duty on de- 
fendant’s part (to obey the antitrust laws), (2) 
a violation of that duty, (3) a causal connec- 
tion between the violation of that duty and 
any harm that plaintiff may have suffered, and 


1 69,614 


Court Decisions 
Hanover Shoe, Inc. v. United Shoe Machinery Corp. 


Number 147—134 
34-60 


abstract, probably no one would disagree. 
The defendant has been, by hypothesis, 
guilty of liability-creating conduct. Such 
conduct is. liability-creating because (1) it 
violates the Sherman Act, and (2) the Clay- 
ton Act gives one injured by the violation 
a cause of action. As a result of the viola- 
tion the plaintiff had to pay an excessive 
price for the use of machinery. This exces- 
sive price is the injury. The causal relation 
between defendant’s wrong and _ plaintiff's 
harm is obvious. If there are affirmative 
defenses or other complicating legal issues, 
they are not before the Court at this time.* 


[“Passing On’ Excessive Cost as Defense 
to Injury Claim] 


We turn now to the argument that the 
defendant is relieved of liability because the 
plaintiff passed on its loss to its customers. 
The Court thinks this argument is invalid; 
otherwise, it would be necessary to go into 
the evidence concerning the factual accuracy 
of the argument. The plaintiff’s injury oc- 
curred when it was charged too much for 
the machinery. If it had not thus been 
illegally charged for machinery it would 
have had more money to pay out in divi- 
dends, or to engage in a further develop- 
ment campaign to sell its shoes, or to raise 
the wages of its employees, or to enlarge its 
bank account as protection against a rainy 
day, or for all of these things. The plaintiff 
against whom a tort is committed has his 
cause of action at the moment that the tort 
occurs. Of course, he is subject to the rule 
of avoidable consequences and cannot sit 
still and let damages pile up when reason- 
able steps would have prevented further 
consequential damages.* But that is the 
extent of his obligation. Things which hap- 
pen later and let an injured plaintiff 
escape some of the ultimate consequences 
of the wrong done him do not inure to the 
benefit of the defendant. Thus, if a man is 
injured by the negligence of another and 
has the good fortune to have an insurance 
policy which recompenses him for loss, the 
insurance money does not reduce the dam- 


(4) actual harm to the plaintiff (the excessive 
rentals paid). See Prosser, Torts § 35 (2d ed. 
1955). Cf. Restatement, Torts § 281 (1934). 
Before this Court is an easy case measured by 
these standards since there is no problem of 
causation and defendant’s misconduct was in- 
tentional, not merely negligent. 
4 McCormick, Damages § 33 (1935). 
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ages which the wrongdoer must pay.’ If 
friends of a man against whom a tort is 
committed make up a purse to pay for his 
medical services, that does not cut down 
what the plaintiff may recover from the 
tortfeasor.° Wages continued by an em- 
ployer during a time when an injured man 
is not working do not redound to the ben- 
efit of the wrongdoer." And, likewise, if a 
man having sustained an injury works extra 
hard after his recovery and comes out at 
the end of the year as financially well off 
as he would have been without the loss of 
time, the wrongdoer cannot claim reduction 
of damages on this account. 


As Mr. Justice Holmes said in Southern 
Pac. Co. v. Darnell-Taenzer Lumber Co., 245 
U.S. 531, 533 (1918), a case in which a 
unanimous Supreme Court rejected a de- 
fense contention that plaintiff had not been 
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injured since it had been able to pass on the 
excess charges to its customers: 


“The general tendency of the law, in 
regard to damages at least, is not to go 
beyond the first step. As it does not 
attribute remote consequences to a de- 
fendant so it holds him liable if proxi- 
mately the plaintiff has suffered a loss.” 


[Cases Cited] 


Each side has cited a number of antitrust 
cases. Defendant says that plaintiff’s cases °® 
are not in point because the issue of passing 
on the loss was not raised in them, Plain- 
tiff says that the cases cited by defendant” 
are either wrong or that they are distin- 
guishable for two reasons. One, plaintiff 
says, is that those cases involved middlemen 
who were selling a product supplied for 
resale by a Sherman Act violator whereas 


5 McCormick, Damages § 90 at 324 (1935) and 
cases cited therein; Restatement, Torts § 920, 
comment e (1939); Annot. 13 A. L. R. 2d 355 
(1950); 26 Fordham L. Rev. 380, 381-82 (1957). 

6 McCormick, Damages § 90 at 324 (1935) and 
cases cited therein; Restatement, Torts § 924, 
comment f (1939); Annot. 128 A. L. R. 686 
(1940) . 

7 McCormick, Damages § 87 at 310 (1935) and 
eases cited therein; Restatement, Torts § 920, 
comment e (1939); Annots. 18 A. L. R. 678 
(1922), 95 A. L. R. 575 (1935); 26 Fordham L. 
Rev. 380, 382-83 (1957). 

8 Although Darnell-Taenzer was a suit to en- 
force a reparation order of the Interstate Com- 
merce Commission brought under Section 16(2) 
of the Interstate Commerce Act, 49 U. S. C. A. 
§ 16(2), and that section makes the findings and 
order of the Commission ‘‘prima facie evidence 
of the facts therein stated,’’ this Court sees no 
good reason why the rationale set forth by Mr. 
Justice Holmes therein should not be equally 
applicable to a treble-damage action under the 
Clayton Act. See also Louisville & N. R. RF. v. 
Sloss-Sheffield Co., 269 U. S. 217 (1925), Adams 
. Mills, 286 U. S. 397 (1932). Cf. Pennsylvania 
R. R. v. International Coal Mining Co., 230 
U. S..184 (1913). 

® Principal reliance is placed on Chattanooga 
Foundry v, Atlanta, 203 U. S. 390 (1906) and 
Thomsen v. Cayser, 243 U. S. 66 (1917). Plain- 
tiff also relies upon Story Parchment Co, v. 
Paterson Parchment Paper Co., 282 U. S. 545 
(1931) and Straus v. Victor Talking Mach. Co., 
297 Fed. 791 (2d Cir. 1924). 

10 Defendant bottoms its contention on the 
“oil jobber’’ cases decided in the Seventh and 
Eighth Circuits: Twin Ports Oil Co. v. Pure 
Oil Co. [1940-1943 TRADE CASES { 56,146], 119 
F, 2d 747 (8th Cir.), cert. denied 314 U. S. 644 
(1941); Leonard v. Socony-Vacuum Oil Co., 42 
F. Supp. 369 (W. D. Wis.), appeal dismissed on 
other grounds [1940-1948 TRADE CASES 
56,218], 130 F. 2d 535 (7th Cir. 1942); North- 
western Oil Co, v. Socony-Vacuum Oi Co. 
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[1940-1943 TRADE CASES { 56,294], 138 F. 2d 
967 (7th Cir. 1943), cert. denied, 321 U. S. 792 
(1944); Clark Oil Co. v. Phillips Petroleum Co. 
[1944-1945 TRADE CASES { 57,358], 148 F. 2d 
580 (8th Cir.), cert. denied 326 U. S. 734 (1945). 

These cases were all an outgrowth of the con- 
victions of various oil companies for having 
illegally fixed and raised tank car prices of 
gasoline, which were upheld in United States v. 
Socony-Vacuum Oil Co. [1940-1943 TRADE 
CASES { 56,031], 310 U. S. 150 (1940). The 
various plaintiffs were jobbers who resold the 
gasoline that they bought from defendant oil 
companies; their treble-damage actions were 
based on the increased cost to them. Recovery 
was denied on the ground that the plaintiffs 
had failed to show that they had been injured 
by the increased cost. 

The plaintiff-jobbers in Twin Ports and Clark 
Oil had contracts with the defendant oil com- 
panies which guaranteed that the jobbers would 
pay for gasoline a fixed amount per gallon 
below the service station price (which was de- 
termined by the market-leader, Standard Oil of 
Indiana). Thus, absent a showing that the ille- 
gal price fixing caused plaintiffs to sell less 
gasoline, an excessive increase in the price paid 
by the jobbers could not possibly harm them 
for the service station price per gallon would be 
increased accordingly. In Leonard the court 
held that, in light of Twin Ports, it would place 
upon plaintiff the burden of pleading that there 
had not been a corresponding increase in its 
selling price as its purchase price increased. 
In Northwestern the court held that the plain- 
tiff had the burden of proving lack of such an 
increase and that all reasonable inferences led 
to the conclusion that as the price to plaintiff 
increased the price to its customers increased 
to the same extent. 

The ‘‘oil jobber’’ cases have been criticized. 
See Clark, The Treble Damage Bonanza: New 
Doctrines of Damages in Private Antitrust 
Suits, 52 Mich. L. Rev. 363, 404-06 (1954); Com- 
ment, 61 Yale L. J. 1010, 1022-23 (1952); Com- 
ment, 18 U. Chi. L. Rev. 130, 185-38 (1950). 


1 69,614 


76,478 


plaintiff here is simply a lessee of equip- 
ment which sells its own product.” Second, 
it says, the “oil jobber” cases are quite dif- 
ferent because the jobbers suffered no loss 
since, by the terms of their agreements, they 
were guaranteed a fixed margin per gallon 
sold; therefore, the original impact of the 
pecuniary loss never fell on the jobbers at 
all. Although the second distinguishing 
characteristic does not appear to hold true in 
the Leonard and Northwestern cases (see note 
10 supra), this Court feels that the first dis- 
tinction made by plaintiff is sufficient.” Fur- 
thermore, this Court disagrees with the 
dictum in Wolfe (note 12 supra) and agrees 
with Professor Clark (note 11 supra at 404) 
that where the plaintiff is a consumer of the 
product, rather than a middleman who re- 
sells it, he may recover the excess paid 
whether or not he has ultimately passed the 
excess along to his customers. Plaintiff 
herein was such a consumer. 


Court Decisions 
Keele Hair & Scalp Specialists, Inc. v. FTC 


Number 147—136 
3-4-60 


[Finding] 


On the issue presented on the separate 
trial the Court finds for plaintiff. Defend- 
ant’s motion to dismiss is accordingly denied. 
The Court does not, of course, purport to 
fix the pecuniary amount of plaintiff's loss. 


[Interlocutory Appeal] 


The issue presented on this separate trial 
is one which involves a controlling question 
of law as to which there is substantial 
ground for difference of opinion; an imme- 
diate appeal may materially advance the 
ultimate termination of this litigation. Thus, 
the case is an appropriate one for an inter- 
locutory appeal under 28 U. S. C. A. 
§ 1292(b) and a certificate to that effect will 
be granted upon application by defendant. 
Otherwise the case shall proceed to trial on 
the other issues involved. 


[7 69,615] Keele Hair & Scalp Specialists, Inc., et al. v. Federal Trade Commission. 


In the United States Court of Appeals for the Fifth Circuit. 


February 17, 1960. 


No. 17900. Dated 


On Petition for Review of an Order of the Federal Trade Commission. 


Federal Trade Commission Act 


FTC Enforcement and Procedure—Misrepresentation as to Character of Hair Prepa- 
rations and Treatments—Expert Testimony—Substantiality of Evidence to Support Find- 
ings.—A Federal Trade Commission order prohibiting two firms from falsely representing 
that their hair preparations and treatments will cure male pattern baldness and falsely 


u See Clark, The Treble Damage Bonanza: 
New Doctrines of Damages in Private Antitrust 
Suits, 52 Mich. L. Rev. 363, 40406 (1954) for 
the importance of this distinction. See also 
Donovan & Irvine, Proof of Damages Under the 
Anti-Trust Law, 88 U. Pa. L. Rev. 511 (1940) 
(written by two senior members of the firm 
representing plaintiff in the instant case, but 
written well before this action ever came into 
being and, in fact, prior to the ‘‘oil jobber’ 
decisions). 


2 Defendant also relies upon language in 
Wolfe v. National Lead Co, [1955 TRADE 
CASES f 68,094], 225 F. 2d 427, 432-33 (9th Cir.), 
cert. denied 350 U. S. 915 (1955), to the effect 
that a manufacturer who, because of a Sherman 
Act violation, pays a higher price for a raw 
material than he would have had to pay in a 
competitive market is not entitled to recovery 
in a treble-damage action unless he shows that 
he did not pass on such higher prices to his 
customers. Additional reliance is placed on 
Miller Motors, Inc. v. Ford Motor Co. [1958 
TRADE CASES {f 68,937], 252 F. 2d 441, 448 
(4th Cir, 1958), where the court, citing Wolfe 
and the ‘‘oil jobber’’ cases, said that, even if 
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a Sherman Act violation resulted in increased 
automobile prices, a dealer in those automobiles 
could not recover because the higher prices 
were passed on to the consumer. 

The language relied on is dictum; in Wolfe 
there was no showing that the manufacturer 
paid any more for the raw material than he 
would have in a competitive market; in Miller 
Motors the court found that the Sherman Act 
had not been violated. In addition, Miiler 
Motors is like the ‘‘oil jobber’’ cases in that the 
plaintiff there was a middleman who was pay- 
ing a higher price for a product which it 
resold; it was not the ultimate consumer of the 
excessively-priced product. 

In a later treble-damage case, Flintkote Co. 
v. Lysfjord, 246 F. 2d 368 [1957 TRADE CASES 
7 68,674], 389-90 (9th Cir.), cert. denied, 355 
U. S. 835 (1957), the Court of Appeals for the 
Ninth Circuit, while relying on Wolfe for other 
propositions, made no reference at all to the 
dictum relied upon by defendant in the instant 
case and found that damages were proven when 
plaintiff showed that he paid a higher price for 
ets supplies as a result of the antitrust vio- 
ation. 


© 1960, Commerce Clearing House, Inc, 


Number 147— i 
<a Cited 1960 Trade Cases 76,479 
Keele Hair & Scalp Specialists, Inc. v. FTC 


claiming that their agents are trichologists or have competent training in dermatology 
was affirmed. The Commission’s findings that the firms’ “preparations, whether used 
singly or in combination, and regardless of the method of treatment followed in connec- 
tion with the preparations, will have no effect on male pattern baldness” were fully sup- 
ported by the statements of several physicians and specialists in dermatology who testified 
that male pattern baldness can not be prevented, arrested, or corrected, and that 90 to 95 
per cent of baldness is of the incurable, male pattern type. Nevertheless, the firms’ 
advertisements representing that they could prevent. baldness made no exceptions for 
this type, the Commission found. 


There was also ample evidence to support the Commission’s finding that the firms 
in their advertisements and in their treatments falsely represented that their salesmen 
were trained in dermatology or some other branch of medicine. The Commission found 
that the scientific training that the firms’ representatives received consisted of “about five 
days out on the road and about a day in learning the chart talk, how to set up a display 
and examine a client and to enroll them.” They were salesmen with no medical training. 
Describing them as “trichologists” was a fraudulent use of a title which, by suggesting 
such titles as “neurologist,” “gynecologist,” or “endocrinologist,” was intended to deceive 
the public. 


See Unfair Practices, Vol. 2, § 5081.813, and FTC Enforcement and Procedure, Vol. 2, 
{ 8611.27, 8611.81. 


False Advertising—Misrepresentation of Hair and Scalp Treatments—Affirmative 
Disclosure—Extent of Commission’s Power—Where the Commission found that two 
firms falsely claimed in advertisements that their hair preparations treated effectively 
virtually all cases of baldness without disclosing that approximately 95 per cent of the 
cases of baldness fall within the male pattern type, and that their preparations will not 
be effective against male pattern baldness, the Federal Trade Commission had the power 
to issue a cease and desist order requiring that the two firms disclose affirmatively that 
the preparation will not be effective against male pattern baldness. The omission of such 
a statement was misleading because of the things claimed in the advertisements. There- 
fore, a cease and desist order compelling affirmative disclosure was properly enforced by 
the court since it was necessary to prevent deception. 


See False Advertising, Vol. 2, { 6021.51, and FTC Enforcement and Procedure, Vol 2, 
{ 8611.55. 


Unfair Practices—Misrepresentation as to Character of Hair Preparations and Treat- 
ments—Continued Use of Ads After Issuance of Complaint—Enforcement of FTC Order 
Proper.—The Federal Trade Commission was entitled to enforcement of a cease and 
desist order prohibiting two firms from misrepresenting, in advertisements, that their hair 
preparations and treatments would cure male pattern baldness. The complaint against 
the firms was filed in 1956. However, the firms contended that from May, 1955, their 
ads were changed materially to conform to the Commission’s wishes, and that the earlier 
ads were not used after that date. Such contentions were without merit. The Commis- 
sion found that at least five of the exhibits admitted into evidence against the firms without 
objections were ads published in 1956. They contained the same kind of false advertising 
that appeared in the earlier advertisements. Since such ads were of the type apparently 
long characteristic of the firms, enforcement of the order by the Commission was proper. 


See Unfair Practices, Vol. 2, J 5201.171. 
For the petitioners: Richard M. Welling, Charlotte, N. C. 


For the respondent: Miles J. Brown and Jules Carter, Jr., Attorneys, and Alan B. 
Hobbes, Assistant General Counsel, Federal Trade Commission. 


Affirming and enforcing a cease and desist order of the Federal Trade Commission 
in Dkt, 6589. 
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Before TutrLe, CAMERON, and WispoM, Circuit Judges. 


[Misrepresentation Case] 


WispoM, Circuit Judge [In full text]: This 
is another case? involving “internationally 
famous trichologists” who can demonstrate 
“how you can have hair for a lifetime” and 
“how hair can be grown on balding heads”; 
“the hopeless cases are few” and “[only] if 
a man is completely, shiny bald is he in this 
lost category”. Orso they say. 


[Nature of Complaint] 


Keele Hair & Scalp Specialists, Inc., 
William Keele, Thelma P. Keele, J. H. 
Keele, Rogers Hair Experts, Inc., and 
American Advertising Bureau Inc. petition 
for review of an order to cease and desist 
issued against them by the Federal Trade 
Commission. The Commission’s complaint 
charged petitioners with engaging in unfair 
and deceptive acts and practices in violation 
of the Federal Trade Commission Act.’ 
We dismiss the petition for review and 
affirm the Commission’s order. 


[False Advertising Challenged | 


The Commission complaint charged peti- 
tioners with disseminating, through the 
United States mails and by various means 
in interstate commerce, false and mislead- 
ing advertisements.2 These advertisements 
represented that the petitioners’ treatments 
and the use of their drug and cosmetic 
preparations would check thinning hair, pre- 
vent and overcome ail types of baldness, 


and induce new hair to grow where before 
there was only fuzz. The complaint charged 
that the petitioners’ treatments and drug 
preparations will have no effect whatever on 
“male pattern baldness”, the type of bald- 
ness that occurs in 90 to 95 per cent of the 
cases of baldness. The Commission con- 
tends that the advertisements were false 
and misleading in using the word “tricholo- 
gist” to represent that the Keele or Rogers 
employees and representatives had com- 
petent training in dermatology and other 
branches of medicine dealing with the treat- 
ment of scalp disorders. Petitioners denied 
that they had engaged in any false or mis- 
leading advertising. 


[Nature of Appeal] 


A hearing was held and evidence was pre- 
sented by both parties. The Examiner 
found that petitioners’ practices violated the 
Federal Trade Commission Act and issued 
a cease and desist order that did not how- 
ever require petitioners, in the future, to 
disclose certain material facts. Both par- 
ties appealed to the Commission. The Com- 
mission denied petitioners’ appeal, granted 
the appeal of counsel supporting the com- 
plaint, and issued a Commission order 
tracking the Examiner’s order except by 
modifying it to require the disclose [dis- 
closure] of certain material facts relating 
particularly to male pattern baldness. The 
order now before us ° is substantially similar 


1See Mueller v. United States of America, 5 
Cir., 1958 [1958 TRADE CASES { 69,219], 262 
F. 2d 443 and Hrickson v. Federal Trade Com- 
mission, 7 Cir., 1959 [1959 TRADE CASES 
69,527], [272] F. 2d [318]. 

2The Federal Trade Commission Act gives 
the Commission authority to prevent persons 
from using unfair or deceptive practices in 
commerce. 15 USCA § 45(a). The Act pro- 
vides that the dissemination of false advertise- 
ment is an unfair or deceptive practice in 
commerce: 15 USCA §52(b). False advertise- 
ment is defined as one which is misleading in a 
material respect. 15 USCA § 55(a). 

*“(a)(1) The term ‘false advertisement’ 
means an advertisement, other than labeling, 
which is misleading in a material respect; and 
in determining whether any advertisement is 
misleading, there shall be taken into account 
(among other things) not only representations 
made or suggested by statement, word, design, 
device, sound, or any combination thereof, but 
also the extent to which the advertisement fails 
to reveal facts material in the light of such 
representations or material with respect to 
consequences which may result from the use 
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of the commodity to which the advertisement 
relates under the conditions prescribed in said 
advertisement, or under such conditions as are 
customary or usual.’’ 15 USCA §55. 

*The complaint alleged that because peti- 
tioners failed to disclose and reveal in their 
advertisements (1) that the vast majority of 
cases of thinning hair and baldness are the 
beginning and more fully developed states of 
male pattern baldness and (2) that petitioners’ 
preparations will have no therapeutic value in 
the treatment of this type of baldness, peti- 
tioners’ advertisements were misleading in a 
material respect and constituted ‘‘false adver- 
tisements’’ as defined in the Federal Trade 
Commission Act. 

5 “1. Disseminating or causing to be dis- 
seminated by means of the United States mails 
or by any means in commerce, as ‘commerce’ 
is defined in the Federal Trade Commission 
Act, any advertisement which represents, di- 
rectly or by implication that the use of said 
preparations, alone or in conjunction with any 
method of treatment: Will check thinning hair, 
prevent or overcome baldness, cause new hair 
to grow, or cause the hair to become thicker, 
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to the order approved of in Erickson v. Fed- 
eral Trade Commission, 7 Cir.; Nov. 19, 1959 
(1959. TRADE Cases { 69,527], [272] F. 2d 
[318]. 

I. 


Are the Commission’s findings supported 
by substantial evidence? 


In reviewing the Commission’s findings 
the Court is guided by certain basic prin- 
ciples. The findings of the Commission are 
presumed to be supported by competent evi- 
dence, and if so supported are conclusive. 
Federal Trade Commission v. A. McLean & 
Son, 7 Cir., 1936 [1932-1939 TrapE CASES 
{ 55,123], 84 F. 2d 910, cert. den., 299 U. S. 
590, 57 S. Ct. 117, 81 L. Ed. 435; Federal 
Trade Commission v. Wallace, 8 Cir., 1935, 75 
FB. 2d 733; 15 USCA 45(c). The inferences 
reasonably to be drawn from the evidence 
are for the Commission. Federal Trade 
Commussion v. Pacific States Paper Trade 
Ass'n, 1927, 273 U. S» 52, 63, 47S. Ct. 255, 
71 L. Ed. 534. The possibility of drawing 
either of two inconsistent inferences from 
the evidence does not prevent an admin- 
istrative body’s finding from being supported 
by substantial evidence. NLRB v. Nevada 
Consolidated Copper Corp., 1942, 316 U. S. 
105, 62 S. Ct. 960, 86 L. Ed. 1305. The infer- 
ences drawn by the administrative agency 
will not be set aside because the courts 
would have drawn a different inference. 
NLRB v. Southern Bell Co., 1943, 319 U. S. 
SU G0 056s. Ct. 905, e/a. bd. 1250, 


[Ads Described] 


Some of the newspaper advertisements 
read, in part: “Famous trichologist will 
demonstrate how to grow thicker hair . 


and guarantees it”; “A complete, private 
examination is given by a trichologist . . .”; 
“This examination is very thorough and 
highly technical.” The advertisements pic- 


tured a man in a white coat examining the 


unless such representations be expressly limited 
to cases other than those of male pattern bald- 
ness, and unless the advertisement clearly and 
conspicuously reveals the fact that the great 
majority of cases of thinning hair and baldness 
are the beginning and more fully developed 
states of same male pattern baldness and that 
said preparations will not in such cases check 
thinning hair, prevent or overcome baldness, 
eause new hair to brow, or cause hair to be- 
come thicker, 2. Disseminating or causing 
to be disseminated by means of the United 
States mails or by any means in commerce, as 
‘ecommerce’ is defined in the Federal Trade 
Commission Act, any advertisement which rep- 
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scalp of a patient against a background of 
a chart depicting a cross-section of the scalp. 
In these advertisements the petitioners in- 
vited prospective customers to visit a tem- 
porary office, usually at a hotel, and receive 
a “free demonstration” and advice as to the 
condition of their hair and scalp. The peti- 
tioners or their representatives, attired in 
their white coats, interviewed the customers 
in a room containing the ubiquitous scalp 
chart and other props such as an array of 
test-tubes, a flasholens, and an orange stick. 
The trichologist (here salesman), pointing 
to the chart from time to time, would give 
a short talk explaining the causes of bald- 
ness, to the best of his ability within the 
limits of the smattering of knowledge picked 
up in a five-day sales-training course at 
Keele’s Hair Experts. The trichologist 
examined the customer’s scalp under a 
bright light. He questioned the customer 
about his health. Two of petitioners’ sales- 
men testified that customers had referred 
to them as “Doctor” during the course of 
the examination. There is ample evidence 
to support the Commission’s finding that 
petitioners in their advertisements and in 
their treatments falsely represented that 
their salesmen were trained in dermatology 
or some other branch of medicine, 


[Use of 'Term “Trichologist”’ Misleading] 


Webster’s New International Dictionary 
(2d Ed. 1940) defines trichology as “the 
science (sic) treating of the hair’, The 
scientific training that Keele’s representa- 
tives received consisted of “about five days 
out on the road and about a day in learning 
the chart talk, how to set up a display and 
examine a client and to enroll them”. They 
were salesmen with no medical training. 
Describing them as “‘trichologists” was a 
fraudulent use of a title which, by natural 
association in one’s mind with such titles as 


resents, directly or by implication: That re- 
spondents or any of their agents or employees 
are trichologists, or that they have had compe- 
tent training in dematology or other branches 
of medicine having to do with the diagnosis 
and treatment of disorders of the hair or scalp. 
7 3. Disseminating or causing to be dissemi- 
nated by any means any advertisement for the 
purpose of inducing or which is likely to in- 
duce, directly or indirectly, the purchase of said 
preparations in commerce, as ‘commerce’ is 
defined in the Federal Trade Commission Act, 
which advertisement contains any representa- 
tion prohibited in paragraphs 1 and 2 hereof.” 
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“neurologist”, “gynecologist”, or “endocri- 
nologist”, was intended to deceive the public. 


[Expert Testimony] 


The Commission found that the peti- 
tioners had fraudulently represented that 
their preparation and treatment would cure 
male pattern baldness. Three physicians 
who were specialists in dermatology testi- 
fied that male pattern baldness is the most 
common type of baidness (90 to 95 per 
cent). The two specialists in dermatology 
who testified for the petitioners also recog- 
nized male pattern baldness as the most 
common type, that heredity is a factor, and 
that once it starts there is nothing to stop 
it.’ The uncontradicted testimony is that 
male pattern baldness can not be prevented, 
arrested, or corrected. 


[Ads Describing Male Pattern Baldness} 


Although 90 to 95 per cent of baldness 
is of the incurable, male pattern type, peti- 
tioners’ advertisements representing that 
they could prevent baldness made no excep- 
tions for this type. The petitioners ad- 
vertised that they could treat all types of 
baldness, for example: “But the hopeless 
cases are few’; “No man need be bald”; 
“But today baldness is unnecessary”; “Ninety- 
five per cent of all cases of hair loss come 
within the scope of Keele Treatment”; 
“Keele has a successful treatment for every 
type of hair loss”; “Did you know that 
76% of all U. S. males will lose their hair 
to some degree by their 28th birthday? 
But—did you know that 95% of this dis- 
figuring hair loss could be avoided with 
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proper corrective treatment under tricho- 
logical supervision?”; “95% of all cases 
of Hair Loss can be helped the 
real truth is that most bald men need not 
have lost their hair at all.” The Commis- 
sion’s findings that petitioners’ “preparations, 
whether used singly or in combination, and 
regardless of the method of treatment fol- 
lowed in connection with the preparations, 
will have no effect on male pattern bald- 
ness” is fully supported by the testimony 
of the medical experts who appeared before 
the Commission. 


[Erickson Case Cited] 


In Erickson v. Federal Trade Commission, 
7 Cir., 1959 [1959 Trane Cases J 69,527], 
[272] F. 2d [318], Erickson Hair and Scalp 
Specialists utilized the same sure-fire selling 
techniques as Keele Hair Experts. They 
too ran afoul of the Federal Trade Commis- 
sion. The cease and desist order in that 
case is almost identical with the one issued 
in the instant case. In a well considered 
opinion the Seventh Circuit affirmed the 
Commission order. See also Mueller vw. 
United States, 5 Cir., 1958 [1958 Trape CASES 
J 69,219], 262 F. 2d 443 


10 


Has the Commission the power to require 
affirmative disclosure? 


Petitioners argue, citing Alberty uv. Fed- 
eral Trade Commission, D. C. Cir., 1950 
[1950-1951 Trane Cases § 62,583], 182 F. 2d 
36; cert.cdent: 400 US. 8G. 71 3S, Cte4 Oe 
95 L. Ed. 601, that the Commission cannot 
order them to disclose what their product 


6 Dr. John H. Lamb, a physician specializing 
in dermatology, testified for the Commission 
that to be termed a trichologist a person should 
have medical training, with a medical degree 
and some special training in dermatology. 
Gther eminent dermatologists testified that to 
be able to diagnose and treat disorders of the 
hair and scalp, a person should have a degree 
in medicine and special training in derma- 
tology. 


7One of petitioners’ advertisements states: 
“Trichologist Green dodged no issues. He 
quickly took up the most widely spread theory 
of baldness—heredity. ‘Mankind’s unrealistic 
belief that baldness is hereditary stems from a 
misinterpretation of the theory of genetics. 
Theory does not state that any person must be 
bald because baldness exists in the family. 
What it does say, is that in some families, a 
tendency exists toward an undernourished 
scalp.’ The purpose of the Rogers Hair and 
Scalp Clinic is to teach the methods of strength- 
ening the weak scalp and nourishing it to a 
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healthy, vigorous condition. ‘A healthy scalp 
will grow hair if it is not already completely 
bald’, assures Green.”’ 


8 Mueller v. United States, 5 Cir., 1958 [1958 
TRADE CASES { 69,219], 262 F. 2d 443, was an 
action by the government to recover a penalty 
for violation of a cease and desist order. Al- 
though the issues raised in the appeal were 
dissimilar to the instant case, the facts are 
very close. See also Loesch v. Federal Trade 
Commission, 4 Cir., 1958 [1958 TRADE CASES 
| 69,078], 257 F. 2d 882, cert. den., 358 U. S. 883, 
79 S. Ct. 125, 36 L. Ed. 2d 112, (similar facts 
but different issues); Johnson v. Federal Trade 
Commission, 5 Cir., 1959 [1959 TRADE CASES 
{ 69,378], 266 F. 2d 560, cert. den., 28 L. W. 
3181 (per curiam opinion affirming a cease 
and desist order); Wybrant System Products 
Corp, v. Federal Trade Commission, 2 Cir., 
1959 [1959 TRADE CASES { 69,348], 266 F. 2a 
571, cert. den., 28 L. W. 3148 (per curiam af- 
firming the Commission’s order). 
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and treatment will not do.® The Act states 
that the term “false advertising” includes 
“not only representations made or sug- 
gested but also the extent to which 
the advertisement fails to reveal facts ma- 
terial in the light of such representations.” 
Cease and desist orders compelling affirma- 
tive disclosure are enforced by the courts 
when they are necessary to prevent de- 
ception.” 
{Alberty Case Cited] 


There is nothing in the Alberty case that 
prevents enforcement of a cease and desist 
order requiring affirmative disclosure. The 
Alberty case simply held that the Commis- 
sion must make certain findings before 
compelling affirmative disclosure." In the 
instant case the Commission made the re- 
quired findings and on the basis of these 
findings issued its order requiring that the 
petitioners disclose affirmatively that Keele 
preparation would not be effective against 
male pattern baldness. Failure to disclose 
that approximately 95 per cent of the cases 
of baldness fall within the male pattern 
type is plainly misleading, when the peti- 
tioners claim they treat effectively virtually 
all cases of baldness. 


IIl. 
Did the petitioners change their advertise- 
ments in accordance with the request of 
the Commission? 


The complaint was filed against the peti- 
tioners on July 17, 1956. Petitioners allege 


that beginning May, 1955, their advertise- 
ments were changed materially to conform 
to the wishes of the Commission. They 
allege that the early offensive advertise- 
ments were not used after that date. The 
contention is without merit, At least five 
of the exhibits admitted into evidence 
against the petitioners without objections 
were advertisements published in 1956. They 
contained the same kind of false advertising 
that appeared in the earlier advertisements. 
The Commission is entitled to enforcement 
of its order prohibiting advertisements mis- 
leading the public when the advertisements 
are of a type apparently long characteristic 
of the parties in this case. 


[FTC Order Enforced] 


The petition to review and set aside the 
cease and desist order of the Commission 
is denied, and enforcement of the order of 
the Commission is now ordered. 


[Concurring and Dissenting Opinion] 


CAMERON, Circuit Judge [Ju full text]: 
T concur in the result except that dealt with 
in Part II of the opinion (Power of the 
Commission to require affirmative disclo- 
sures) from which I dissent. 


{1 69,616] George M. Voss, trading as Voss Hair Experts of Georgia v. Federal 


Trade Commission. 


In the United States Court of Appeals for the Fifth Circuit. 


February 17, 1960. 


No. 17738. Dated 


On Petition for Review of an Order of the Federal Trade Commission. 


Federal Trade Commission Act 


Unfair Practices—Misrepresentation of Hair and Scalp Treatments—Extent of FTC 
Jurisdiction—FTC Order Not Considered Too Broad—A Federal Trade Commission 
order prohibiting an individual from misrepresenting, in newspaper advertisements, that 


©The petitioners complain of that portion of 
the order that requires them to reveal “ ‘ 
the fact that the great majority of cases of 
thinning hair and baldness are the beginning 
and more fully developed stages of said male 
pattern baldness and that said preparations 
will not in such cases check thinning hair, 
prevent or overcome baldness, cause new hair 
to grow, or cause hair to become thicker.” _ 

10 J,, Heller & Son v. Federal Trade Commis- 
sion, 7 Cir., 1951 [1950-1951 TRADE CASES 
{ 62,931], 191 F. 2d 954; Haskelite Mfg. Corp. 


Trade Regulation Reports 


v. Federal Trade Commission, 7 Cir., 1942 
[1940-1943 TRADE CASES { 56,317], 127 F. 2d 
765. 

In Alberty the court held that the Com- 
mission must find either one of two things be- 
fore it can require affirmative disclosure: (1) 
that failure to make such statement is mislead- 
ing because of the consequences from the use 
of the product, or (2) that failure to make such 
statement is misleading because of the things 
claimed in the advertisement. 
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his services and hair and scalp treatments will prevent or overcome male pattern baldness 
and grow hair was affirmed. The cease and desist order was not too broad in ordering the 
individual to cease and desist from doing the prohibited acts “in connection with the offer 
for sale, sale or distribution of the various cosmetic or other preparations set out in the 
findings therein, or of any other preparations for use in the treatment of hair and scalp 
conditions.” The contention that the Commission, in including the terms “of any other 
preparations” exceeded its authority since the only complaint against the individual related 
to its use of the preparation “set out in the findings herein,” was without merit. Accord- 
ing to the Commission, no preparation now known to medical science would produce the 
results which were claimed by the individual’s advertising. The court subsequently found 


that the record supported the conclusion that the representations forbidden by the order 
to cease and desist would be equally false and deceptive regardless of the preparations 


used in the treatment of hair and scalp conditions. 
See Unfair Practices, Vol. 2, { 5081.816, 5081.817, 5201.481. 


For the petitioner: 
Rome, Ga. 


Franklin M. Lazarus, Chicago, Ill., and Gordon Lee Sullivan, 


For the respondent: Alvin L. Berman, Attorney, and Alan B. Hobbes, Assistant 


General Counsel, Federal Trade Commission. 


Affirming and enforcing a cease and desist order of the Federal Trade Commission 


in Dkt. 6498. 


Before Rives, Chief Judge, and Hutcueson and TurTt_e, Circuit Judges. 


[FTC Order—Review] 


Per Curiam [In full text]: This petition 
to review an order to cease and desist is- 
sued by the Federal Trade Commission 
presents principally matters that have becn 
previously disposed of contrary to peti- 
tioner’s contention by this and other Courts 
of Appeals. See Mueller v. United States, 
5 Cir. [1958 Trane CAsEs { 69,219], 262 F. 
2d 443; Johnson v. Federal Trade Commission, 
5 Cir. [1959 TrapE Cases { 69,378], 266 F. 
2d 560, cert. den. — U. S. —; Keele Hair & 
Scalp Experts, Inc. v. Federal Trade Com- 
mission, 5 ‘Cir. [1960 TRADE CAsEs { 69,615], 
— F, 2d —, decided February 17, 1960. 


[Prohibition of Order—FTC Jurisdiction] 


As to the point not heretofore passed on 
by this Court, we conclude that the cease 
and desist order is not too broad in ordering 
petitioner to cease and desist from doing the 
prohibited acts “in connection with the 
offer for sale, sale or distribution of the 
various cosmetic or other preparations set 
out in the findings herein, or of any other 
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preparations for use in the treatment of hair 
and scalp conditions.” (Emphasis added.) 
Petitioner contends that including the terms 
“of any other preparations” the Commis- 
sion exceeded its authority since the only 
complaint against petitioner related to its 
use of the preparation “set out in the find- 
ings herein.” The Commission answers that 
the record amply supports a conclusion that 
no preparation now known to medical science 
would produce the results which were claimed 
by the advertising of petitioner. We agree 
that the record supports the conclusion that 
the representations forbidden by the order 
to cease and desist would be equally false 
and deceptive regardless of the preparations 
used in the treatment of hair and scalp con- 
ditions. This position coincides with that 
taken by the Court of Appeals for the 
Seventh Circuit in Erickson v. Federal Trade 
Commission [1959 TrapE Cases J 69,527], 
(272] F. 2d [318], with which we fully 


agree. 


The petition is denied and the Commis- 
sion’s order is 
Affirmed and Enforced. 
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LT 69,617] Flank Oil Co., doing business as Oriental Refining Co. v. Tennessee Gas 
Transmission Company, doing business as Bay Petroleum Company or Bay Petroleum 
Corporation, sometimes also known as Broadstone Corporation, et al. 


In the Colorado Supreme Court. En Banc. No. 19260. Dated February 16, 1960. 


ia On Error to the District Court of the City and County of Denver. Epwarp J, KEarine, 
udge. 


Colorado Unfair Practices Act 


Sales Below Cost Under Colorado Unfair Practices Act—Constitutionality—Vague- 
ness and Indefiniteness of “Cost”—Standard of Reasonableness.—Wholesale distributors 
of gasoline, in a competitor’s action charging them with violating Section 3 of the Colorado 
Unfair Practices Act by selling gasoline at retail below cost “for the purpose of injuring 
competitors and destroying competition,” failed to prove that the terms “cost” and “cost 
of doing business” were so indefinite and uncertain as to render the statutory prohibition 
unconstitutional. Holding that “reasonableness” was to be taken as the guide in deter- 
mining the validity of the standard prescribed by the statute, and that “cost,” therefore, 
did not have to be established “with mathematical precision and exactness,” the Colorado 
Supreme Court reversed and remanded a trial court’s ruling that the provision was “so 
vague and indefinite that it makes it impossible to intelligently express a lawful course 
of conduct to pursue, and the Section therefore violates the 14th Amendment, the Due 
Process Clause of the Constitution of the United States, and is void.” 


As to the distributors’ contention that they could not accurately allocate their “costs” 
by reason of the “complexity” of the petroleum industry, the court found that the conten- 
tion reduced itself to the argument that it would be “difficult” to administer the Act, and 
held that mere difficulty of application, in the process of litigation, is not enough to justify a 
ruling that a statute is unconstitutional. Thus, the “complexity” argument was addressed 
to the sufficiency of the evidence and did not raise a constitutional question. 


See Sales Below Cost, Vol. 2, J 7111.07, 7141.07. 
For the plaintiff: Max Zall and Creamer & Creamer. 


For the defendants: Hodges, Silverstein, Hodges & Harrington (J. G. Hodges and 
Martin J. Harrington), for Standard Oil Co. (Indiana); Ned Looney, William C. Harvin, 
and Baker, Botts, Andrews & Shepherd, for The Bay Petroleum Corp. and Bay Petroleum 
Co., a Division of Tennessee Gas Transmission Co.; Robert M. Williams, S. E. Floren, 
and Gorsuch, Kirgis, Campbell, Walker and Grover (Frederic L. Kirgis and Leonard M. 
Campbell), for Phillips Petroleum Co.; Akolt, Turnquist, Shepherd & Dick (John P. Akolt 
and Edward G. Taylor), for Sinclair Refining Co. and The California Co. (V. P. Cline 
appearing on brief for The California Co.); Hudiburgh & Ter Borg, for The Frontier 
Refining Co.; William S. Livingston and Holland & Hart (Peter H. Dominick, William C. 
McClearn, and Howard S. Reilly), for The Carter Oil Co.; Grant, Shafroth, Toll, Chilson 
and McHendrie (John F. Shafroth), for The Shamrock Oil and Gas Corp.; Booth Kellough 
and Frank H, Shafroth, for Gulf Oil Corp.; Tippit, Haskell & Welborn, for Socony Mobil 
Oil Co. and Skelly Oil Co.; A. T. Smith, William M. Griffith, and Gordon H. Mayberry, for 
Continental Oil Co.; Holme, Roberts, More & Owen (Donald C. McKinlay and Robert D. 
Poulson), for Texaco, Inc. 


ing of the complaint which named all of 
the defendant oil companies as defendants, 
the matter was set for hearing on the several 
defendants’ motions to dismiss the com- 
plaint. After a lengthy hearing the trial 
court determined Section 3 of the Act to 
be so vague and indefinite that it failed to 


[Constitutionality of Colorado Unfair 
Practices Act] 


Mr. Justice Doyle delivered the opinion 
of the Court [Jn full text]: The parties will 
be referred to as they appeared in the trial 
court. Plaintiffs instituted this action pur- 
suant to the Colorado Unfair Practices Act, 


C. B. S. 53, 55-2-1, et seg., seeking temporary 
and permanent injunctive relief against al- 
leged violations of the Act. Following fil- 
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provide notice of prohibited conduct and 
thus violated the due process clause of the 
Fourteenth Amendment of the Constitution 
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of the United States. Plaintiffs thereupon 
elected to stand upon the complaint as filed 
and requested that a final judgment of dis- 
missal be entered. They then obtained a 
writ of error and the matter is now before 
us on the propriety of the ruling that Sec- 
tion 3 is on its face so vague and indefinite 
as to be invalid. 


The purpose of the Unfair Practices Act 
is stated in Section 16 of the Act to be: 


‘k > %* to safeguard the public against 
the creation or perpetuation of monopolies 
and to foster and encourage competition, 
by prohibiting unfair and discriminatory 
practices by which fair and honest com- 
petition is destroyed or prevented. This 
article shall be liberally construed that 
its beneficial purposes may be subserved.” 


{Sales Below Cost—Definition of “Cost” | 


As a means of effectuating these ends 
Section 3 of the Act (55-2-3) declares that 
it shall be unlawful to sell or offer for sale 
any article or product for less than the 
cost thereof for the purpose of injuring 
competitors and destroying competition. 
The term cost is defined as including cost 
of raw materials, labor and all overhead 
expenses of the producer; as applied to dis- 
tribution, cost is defined as the invoice or 
replacement cost, whichever is lower, plus 
the “cost of doing business” by the dis- 
tributor and vendor. The “cost of doing 
business” or “overhead expense” is defined 
as all cost of doing business incurred in 
the conduct of such business. The Act 
declares that this item must include with- 
out limitation: labor, including salaries of 
executives and officers; rent, interest on 
borrowed capital, depreciation, selling cost, 
maintenance of equipment, delivery costs, 
credit losses, all types of licenses, taxes, 
insurance and advertising. 


[Sanction—Injunction Sought] 


The sanction plaintiff seeks to invoke is 
that set forth in Section 9 of the Act which 
declares any person, firm, etc. may maintain 
an action to enjoin the continuance of any 
act in violation of the statute. It declares 
that if the court shall find that defendants 
are violating or have violated any of the 
provisions of Sections 1 to 7 of the Act 
it shall enjoin a continuance of such viola- 
tions. This section also provides for re- 
covery of treble damages. However, we 
take note of the fact that the compiaint 
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makes no such demand, and we are not 
called upon to evaluate the statute in the 
light of any penal or criminal sanction. 


[Charge—Sale of Gasoline Below Cost] 


The complaint alleges that all of the de- 
fendants were violating Section 3 of the 
Act; that they were all engaged in the dis- 
tribution of gasoline at wholesale in Colo- 
rado and that they controlled the retail 
price at retail outlets. Further allegations 
concern the costs of the various defendants 
in terms of cost per gallon of gasoline at 
the refinery, cost of transportation per gal- 
lon from the refinery to Denver Colorado, 
combined taxes per gallon of gasoline and 
estimated overhead expenses per gallon of 
gasoline, including labor, rent, interest on 
borrowed capital, depreciation, maintenance 
of equipment, licenses, taxes, insurance, 
utilities and advertising. The complaint fur- 
ther alleges that the retail price at which 
the defendants were selling gasoline was 
below their costs and that such sales were 
for the purpose of injuring competitors and 
destroying competition. 


[Separate Claims] 


The complaint also contains separate claims 
against the defendant Tennessee Gas Trans- 
mission Company and Carter Oil Company, 
alleging individual violations and a con- 
spiracy to violate Section 1 (discriminatory 
price) and Section 7 (secret rebates) of 
the Act. 


[Action Dismissed by Trial Court] 


In addition to motions seeking dismissal, 
various other motions were filed by several 
of the defendants, including dismissal of 
the request for a temporary restraining 
order and preliminary injunction on the 
ground that the Act makes no provision for 
such relief, and on the further basis that the 
complaint fails to state a claim entitling the 
plaintiff to temporary emergency relief. 
There were also motions for more definite 
statement and for dismissal on the ground 
of failure to state a claim. There were no 
rulings on these additional motions. The 
trial court dismissed the action as to all 
defendants, and in its decision said: 


“Let the record further show this Court 
after listening to the arguments as pre- 
sented by counsel, and thoroughly going 
through the file, including the Complaint 
and the Motions, and some of the authori- 
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ties as presented by the parties, does 
hereby decide that Section 55-2-3 of the 
1953 Colorado Revised Statutes, known 
as the ‘cost of doing business section’ is 
so vague and indefinite that it makes it 
impossible to intelligently express a law- 
ful course of conduct to pursue, and the 
Section therefore violates the 14th Amend- 
ment, the Due Process Clause of the 
Constitution of the United States, and 
is void. 

“In the light of the above finding, the 
Motions herein mentioned to Dismiss as 
filed by the parties is granted.” 


[Contentions on Appeal] 


In seeking reversal the plaintiff raises the 
following points: 

1. That it was improper to determine the 
constitutionality of the Act on motion to 
dismiss: that the lack of valid standard is 
not apparent on the face of the statute and 
consequently the question of adequacy of 
the standard is ascertainable only in the 
light of the evidence on the trial. 

2. That the court erred in failing to pre- 
sume validity and in failing to require the 
defendants to demonstrate beyond a reason- 
able doubt the unconstitutionality of the 
statute. 

3. That the Act is a valid exercise of the 
police power and should be upheld unless 
its unconstitutionality is clearly demonstrated. 

4. That the statute is not shown to be 
vague and indefinite merely because its 
terms are difficult to apply. 

Defendants’ argument (highly summar- 
ized) is that the cost standard is so palpably 
ambiguous and indefinite as to be on its face 
irreconcilable with the due process require- 
ments of the constitution; that no amount 
of evidence at any hearing will furnish fur- 
ther enlightenment nor serve to demonstrate 
the obvious impracticability of the provision. 


T. 


[Statute Held Unconstitutional on 
Motion to Dismiss] 


Plaintiff’s major complaint revolves around 
the summary disposition of the action on 
motion to dismiss. It points out that the 
statute has been on the books for many 
years and that it constitutes a declaration 
of the public policy of Colorado which has 
had recognition during the period since its 
enactment. It also argues that invalidity is 
not obvious and has not been demonstrated, 
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and that for all of these reasons the trial 
judge erred in granting the motions to dis- 
miss upon the basis of the terms of the 
statute without reference to the evidence in 
the case. 


It is, of course, desirable that a full hear- 
ing be held in connection with constitutional 
objections. This view was expressed in the 
case of People ex rel. Attorney General v. 
Barkadale, 104 Colo. 1, 87 P. 2d 755 wherein 
the Court declared: 


“* * * Especially in disposing of con- 
stitutional objections is it important to 
give a full hearing, first in regard to the 
proper allegations in pleadings, and then— 
as a rule—on the facts, which after all 
must usually determine whether a par- 
ticular situation dealt with by the legis- 
lative branch does or does not justify a 
particular enactment, and whether or not 
in some respects, not appearing from the 
allegations themselves, the General As- 
sembly has overstepped the constitutional 
bounds. 

“The issue of invalidity on constitu- 
tional grounds should be presented by an 
affirmative pleading. Colorado & Southern 
(ent Davis, 21 Colo. App. 1, 120 Pac. 


It is axiomatic that constitutional ques- 
tions must be presented in sharp focus by 
parties whose interests are actually affected 
by the questioned statutory provision. More- 
over, enlightened evaluation is often im- 
possible from an examination of a statute 
apart from the evidence of an alleged viola- 
tion. Nevertheless, where it is contended 
that the statute is so vague that it does not 
furnish a standard sufficiently definite to 
give notice of meaning to persons affected 
thereby and is thus in contravention of due 
process, state or federal, the question may 
be considered on motion to dismiss, Since 
this was defendants’ contention, the trial 
court was correct in considering the ques- 
tion on motion to dismiss the complaint. 
See Collings Unconstitutional Uncertainty— 
An Appraisal, 40 Cornell L. Q. 195 and Note, 
62 Harv. L. Rev. 77. In U.S. v. Petrillo, 
332 U. S. 1, the rule was declared as follows: 


“Many questions of a statute’s consti- 
tutionality as applied can best await the 
refinement of the issues by pleading, con- 
struction of the challenged statute, and 
pleadings, and, sometimes, proof... . 
But no refinement or clarification of 
issues which we can reasonably anticipate 
would bring into better focus the question 
of whether the contested section is writ- 
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ten so vaguely and indefinitely that one 
whose conduct it affected could only 
guess what it meant.” 


See also Winters v. N. Y., 333 U. S 507. 
Here the Court approved the standard 
announced in Connally v. General Const. Co., 
269 U. S. 385,391: 


“x %*& & The legislative bodies in draft- 
manship obviously have the same diffi- 
culty as do the judicial in interpretation. 
Nevertheless despite the difficulties, courts 
must do their best to determine whether 
or not the vagueness is of such a char- 
acter ‘that men of common intelligence 
must necessarily guess at its meaning.” 


II. 
[Presumption of Constitutionality ] 


It is fundamental that legislation is en- 
titled to a presumption of constitutionality 
and that the burden is on the person alleg- 
ing invalidity to prove it beyond a reason- 
able doubt. See People ex rel. Rogers v. 
Latford, 102 Colo. 284, 79 P. 2d 274. It was 
there pointed out that where unconstitution- 
ality is alleged a proper judicial approach 
requires inquiry as to whether or not the 
legislation can be upheld. See also Denver 
v. Knowles, 17 ‘Colo, 204, 30 Pac. 1041 and 
see Milheim v. Moffat Tunnel Improvement 
District, 72 Colo. 268, 211 Pac. 649; Police 
Protective Association of Colorado v. Warren, 
101 Colo. 586, 76 P. 2d 94; Thiele v. City 
and County of Denver, 135 Colo, 442, 312 
P. 2d 786. 


In Town of Sheridan v. Valley Sanitation 
District, 137 Colo, 315, 324 P. 2d 1038, it 
was said: 


“*k * * Tt is our duty, if possible, to 
give full force and effect to legislative 
enactments. If a reasonable interpreta- 
tion that will avoid constitutional conflict 
is at hand, we should adopt it. People v. 
Kilpatrick, 79 Colo. 303, 245 Pac. 719.” 


[“Unconstitutional Vagueness’’] 


There are at least two aspects of this 
problem of unconstitutional vagueness. One 
involves the necessity for providing conduct 
guides to the public, including the lawyer 
counseling his client. The other is the neces- 
sity for furnishing a sufficiently definite guide 
to enable the lawyer to contest the appli- 
cability of rules to his client so as to permit 
adjudication of rights through “rulings of 
law and charges to the jury which are so 
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closely referable to the statute as to assure 
consistency of application,” 62 Harv. L. 
Rev. 77. 


[Notice to Public to Guide Future Conduct] 


It is in connection with the requirement 
of notice to the public that the test of the 
Petrillo case, supra, comes into play. It 
would seem, however, that where the prob- 
lem is that of proscribing future conduct the 
notice to the citizen or the public aspect 
deserves less emphasis. Thus when a plain- 
tiff seeks an injunction he is not demanding 
that the defendant be punished but rather 
that he be restrained from acting unlawfully 
in the future. Consequently, the adjudica- 
tion itself provides notice to the defendant 
and is prospective in its application.. The 
result is that the defendant is not prejudiced 
by the failure of the statute to provide pre- 
cise and adequate warning beforehand. Where, 
however, the requested sanction is penal or 
criminal, as in Winters and Petrillo, there 
is a reasonable basis for requiring it to give 
actual prior notice so that men of common 
intelligence are not required to guess at 
its meaning and differ as to its application. 
It would be manifestly unfair to punish a 
man for violation of an ambiguous statute 
susceptible to several interpretations, one of 
which is lawful. 


[ Test—W hether Rights Can 
Be Adjudicated | 


Where the questioned provision is to 
serve as a guide to future conduct (for ex- 
ample, where an injunction is sought), the 
statute 1s viewed from the standpoint not 
of the prudent man but rather from the 
standpoint of the judge hearing the case. 
Therefore, the proper test of the case at 
bar is whether the standards contained in 
the questioned statutory provision are so 
vague as to make it impossible to adjudicate 
rights arising out of their provisions. Cf. 
62 Harv. L. Rev. 76, 78, 81. See also p. 82 
wherein the author states: 


_ “To Guide Future Conduct—In gaug- 
ing the sufficiency of a statute to serve as 
as guide to future conduct, the Court 
must look to the same factors as when 
examining the statute’s sufficiency to serve 
as a guide to adjudication—usage, common 
experience, significance within a group, judi- 
cial interpretations. The examination of 
these factors, however, is from a different 
point of view. The adjudicative test must 
be applied with the perspective of a judge 
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and advocate at a trial, whereas in apply- 
ing the notice test the Court must look 
through the eyes, first, of the individual, 
and, second, of his lawyer. For example, 
any narrowing judicial interpretation of a 
statute can give it definiteness for adjudi- 
cative purposes. For notice purposes, 
however, judicial interpretations can add 
definiteness only if rendered before the 
act in question was committed. Words 
uttered after the time of the act come too 
late to warn the individual to seek legal 
advice and, if he has already sought such 
advice, too late to be of aid to the lawyer 
in advising the individual. Furthermore, 
judicial definitions, even if rendered in 
time to aid the lawyer in advising his 
client, may sometimes be too technical to 
help the individual to know that he should 
seek legal advice.” (emphasis supplied) 


See also Freund, The Use of Indefinite Terms 
in Statutes, 30 Yale L. J. 437, 450. 


[Vagueness of “Cost’—Complexity of 
Petroleum Industry | 


Defendants contend that the term “cost” 
contained in Section 3 of the Act, which 
prohibits selling of goods at less than cost 
for the purpose of injuring competitors and 
destroying competition, is so vague and in- 
definite that men of common intelligence 
must of necessity guess at its meaning and 
differ as to its application. They argue that 
this arises from the complexity of the 
petroleum industry involving as it does dis- 
covery of oil, its production and transporta- 
tion, as well as the manufacture of gasoline. 
They say that there is a multitude of costs, 
including those which arise from the ac- 
quisition of crude oil, those incident to the 
refining of crude oil, including the produc- 
tion of numerous by-products, cost of items 
which must be purchased and mixed with 
refined products, cost of transportation, and 
the cost of sales at retail of not only petro- 
leum products but other automobile items. 
They say that it is impossible to allocate 
the cost of processing crude oil to the many 
by-products which result from the proc- 
essing. Shall it be on the basis of the price 
of each product or on the basis of the in- 
trinsic value of each item? They point out 
that some residual products have little or no 
market value. They pose the question whether 
a portion of overhead must be applied to 
them. 

Defendants also point out that the Act 
requires that overhead costs of production 
be taken into account and that “cost of 
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doing business” incident to distribution be 
considered. They point out also that the 
statute is silent as to how this allocation or 
apportionment shall be made. 


[Cases] 


Defendants’ viewpoint has some support 
in the cases. It is present in the dissenting 
opinion of Justice Simpson in State v. Sears 
[1940-1943 Trape Cases § 56,043], 4 Wash. 
2d 200, 103 P. 2d 337. It is also set forth 
in the following: Balzer v. Caler, 74 P. 2d 
839 (Cal. App. 1937), aff'd [1932-1939 Trapr 
Cases { 55,192] 11 Cal. 663, 32 P. 2d 19; 
Neeld v. Automotive Products Credit Assn., 
21 N. J. Super. 159, 90 A. 2d 558, Comment, 
Sales Below Cost Prohibitions: Private Price 
Fixing Under State Law, 57 Yale L. J. 391, 
Hamilton, Cost as a Standard for Price, 4 
Law and Contemporary Problems 321. See 
also the penetrating analysis of Professor 
Homer Clark, Statutory Restrictions on Sell- 
ing, 11 Vanderbilt Law Review, 105, at pp. 
107 and 119. 


[Due Process] 


The question whether the term “cost” or 
“cost of doing business” is so vague and 
indefinite that it violates the substantive 
due process requirement of the Fourteenth 
Amendment to the Federal Constitution or 
is so vague that it is wholly impractical is 
not of first impression in Colorado. The 
statutory provision now in issue was before 
the Court in 1940 in Dikeou v. Food Distrib- 
utors Association [1940-1943 TrapE CAaAsEs 
7 56,069], 107 Colo. 38, 108 P. 2d 529. De- 
fendants emphasize the fact that the Court 
there stated “The constitutionality of the 
Act is not challenged either in the briefs or 
assignments of error.’”’ Notwithstanding this, 
however, the Court proceeded to comment 
on the validity of the statute and also to 
consider the question of sufficiency of the 
standard “cost” and “cost of doing busi- 
ness.” On the question of constitutionality, 
it was said: 


“k * * Substantially similar acts have 
been held by four state supreme courts 
not to be in violation of federal and state 
due-process-of-law clauses. Wholesale To- 
bacco Dealers v. National Candy & Tobacco 
Co., 11 Cal. (2d) 634, 82 P. (2d) 3; As- 
sociated Merchants v. Ormesher, 107 Mont. 
530, 86 P. (2d) 1031; Rust v. Griggs, 172 
Tenn. 565, 113. S. W. (2d) 733, 86 U. of 
Pa. L. Rev. 780; State v. Langley, 53 Wyo. 
332, 84 P. (2d) 767. It has been said that 
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the true purpose of acts of this character 
was to eliminate destructive price com- 
petion and the economic effect of the sale 
of ‘loss leaders.’ It also has been argued 
that free competition may as easily be 
destroyed by the unfair practices of below- 
cost selling as by combinations in restraint 
of trade. Whether such arguments are 
sound or such legislation is wise or un- 
wise, is solely a problem for the law- 
makers. It is not necessary to cite the 
numerous authorities which have so held.” 


[“Reasonableness” as Proper Guide] 


In resolving the question of the suffi- 
ciency of the “cost” and “cost of doing 
business” standard, the Court followed the 
ruling of the Supreme Court of Wyoming 
in State v. Langley [1932-1939 TRapE CASES 
{ 55,197], 53 Wyo. 332, 84 P.* (2d) 767, 
which had in turn been adopted by the 
Montana Court in Associated Merchants of 
Montana v. Ormesher [1932-1939 TRADE CASES 
755,209], 107 Mont. 530, 86 P. 2d 1031, 
wherein it was held that “reasonableness is 
a proper guide in the interpretations of these 
terms.” The Court, in the Dikeou case, 
continued: 


“Counsel for defendants cite the case of 
Associated Merchants v. Ormesher, supra, 
as authority on the meaning of the term 
‘cost’ under a similar act. It was urged 
in that case that under the statute, defi- 
nitions of the terms used were too vague 
and indefinite to afford a proper basis for 
a determination of the ‘cost of doing 
business’ so as to satisfy constitutional re- 
quirements. In passing upon this question 
the court approved the following lan- 
guage from the opinion in State v, Langley, 
SUpra: 

““Flence, in the absence of provisions 
to the contrary, we must presume that 
the legislature did not intend to prescribe 
that the cost must be absolutely exact, 
and that it must be based upon the pre- 
cise method of accounting which any one 
merchant might adopt, but meant, by 
“cost,” what business men generally mean, 
namely, the approximate cost arrived at 
by a reasonable rule. Hence, if a par- 
ticular method adopted by a merchant 
cannot, under the facts disclosed, be said 
to be unreasonable, and does not disclose 
an intentional evasion of the law, the 
method so adopted should be accepted as 
correct. In other words, all that a man is 
required to do under the statute is to act 
in good faith. Hygrade Provision Co. v. 
Sherman, 266 U. S. 497, 69 L. Ed. 402, 45 
Sup. Ct. 141. In that view of the case, 
the standard set by the legislature is 
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virtually reduced to one of ‘“reasonable- 
ness. ” And it is held that “reasonableness” 
as “a standard of an act, which can be 
determined objectively from circumstances, 
is a common, widely- -used, and constitu- 
tionally valid standard in law.” People v. 
Curtiss (Cal. App.), 300 Pac. 801, 805, and 
cases cited.’ This, in our opinion, is a fair 
statement and meets with our approval. 

“There is no contention here that the 
cost must be absolutely exact. Good faith, 
however, is necessary. The evidence war- 
rants a finding of lack of good faith in 
the instant case. This involves also the 
reasonableness of the theoretical separa- 
tion of the service department and the 
cash-and-carry department in ascertain- 
ing the cost of doing business. This 
separation is seriously challenged by plain- 
tiff. The Montana case cited “above holds 
that what is meant by ‘cost’ is ‘what busi- 
ness men generally mean, namely, the 
approximate cost arrived at by a reason- 
able rule.’ ” 


(“Mathematical Precision” Not Required] 


The conclusion as set out above in the 
Dikeou case is at variance with the assump- 
tion of defendants that the evidence which 
seeks to establish “cost” and “cost of doing 
business” must be sufficient to establish 
these facts with mathematical precision and 
exactness. The Dikeou case teaches that the 
proof need not exist to that high degree of 
certainty. This is especially true in an in- 
junction action such as the one before us 
wherein the decree is prospective only and 
does not affect conduct which occurred 
prior to its issuance. Numerous other de- 
cisions uphold this “rule of reason” as ap- 
plied to the cost standard against conten- 
tions similar to those made by defendants. 
In one leading case, that of Wholesale 
Tobacco Dealers Bureau of Southern Cali- 
fornia, Inc. v. National Candy & Tobacco Co. 
{1932-1939 Trape Cases 55,191], 11 Cal. 2d 
634, 82 P. 2d 3, the Court pointed out that 
it was unable, at the stage at which the case 
was presented, to determine whether the 
defendants’ apprehensions were well founded. 
The particularly applicable portion of the 
opinion reads: 


“* * * Respondent and its supporters 
urge that simple and proper accounting 
practices will disclose the necessary in- 
formation, Under such circuinstances the 
issue cannot and should not be deter- 
mined in this proceeding. When and if 
the issue is properly presented against a 
proper factual background with appro- 
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priate evidentiary material, this court can 
then and only then determine the reason- 
ableness of this provision. It may well 
be that such evidence will disclose that 
the apprehensions of appellant are ground- 
less. Moreover, the present case involves 
an application for an injunction. We are 
not now considering the criminal provi- 
sions of the act. In an equity case the 
trial court ‘has broad and flexible discre- 
tionary powers, and can, and undoubtedly 
would, deny injunctive relief where such 
relief would be inequitable’. Max Factor 
& Co. v. Kunsman, supra. It should also 
be mentioned that in Rust v. Griggs, supra, 
the Tennessee supreme court upheld a 
provision in relation to cost of doing busi- 
ness that on its face appears to be more 
vague and uncertain than the one here 
involved.” 


[Other Cases Considered] 


See also Hill v. Kusy [1948-1949 Tranve 
Cases { 62,363], 150 Neb. 653, 35 N. W. 
2d 594; Fournier v. Trotanello [1955 TRADE 
CASES { 68,063], 332 Mass. 636, 127 N. E. 
2d 167; the Court there upheld a prohibition 
relating to advertising to sell below cost 
against the argument that it was too vague 
to be enforced; People v. Pay Less Drug 
Store [1944-1945 Trape Cases {[ 57,296], 25 
Cal...2d...108, 153 P..2d 9;.:State v. Ross 
[1950-1951 Trape Cases f{ 62,860], 259 Wis. 
379, 48 N. W. 2d 460; State v. Walgreen 
Drug Co. [1940-1943 TrapE Cases { 56,124], 
57 Ariz. 308, 113 P. 2d 650; Rust v. Griggs 
[1932-1939 Trapre Cases f 55,178], 172 Tenn. 
565, 113 S. W. 2d 733 (cited and relied on 
in the Dikeou case); Moore v. Northern 
Kentucky Independent Food Dealers Assn 
[1940-1943 Trape Cases 7 56,115], 286 Ky. 
24, 149 S. W. 2d 755; it was here held that 
the Act was not invalidly vague. 


F & A Ice Cream Co. v. Arden Farms Co. 
[1950-1951 Trape Cases { 62,848], 98 F. 
Supp. 180, arose under the Robinson Pat- 
man Act. It evaluates the contention that 
Section 3 of that Act which prohibits the 
sale of goods at “unreasonably low prices 
for the purpose of destroying competition 
or eliminating a competitor” is invalid and 
upholds that section as a sufficiently defi- 
nite standard. 

State uv. Consumers Warehouse Market 
[1958 Trape Cases { 69,133], 183 Kan. 503, 
329 P. 2d 638 upheld a percentage cost of 
doing business standard. Cf. State v. North- 
west Poultry & Egg Co., 203 Minn. 438, 
281 N. W. 753, which invalidated a statute 
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which required purchasers of certain farm 
products for manufacture or resale to 
deduct from the purchase price paid “actual 
cost of transportation by wagon or truck.” 
It was there held that failure on the part 
of the Legislature to prescribe a method 
of apportionment of actual cost or to define 
actual cost was fatal. See Ann. 118 A. L. R. 
506, 128 A. L. R. 1126. 


LT 
[“Difficulty” in Applying Statute] 


The fact that the Act is difficult to 
administer does not justify a ruling of 
invalidity and it would appear that the 
defendants’ “complexity” argument finally 
reduces itself to this. In People v. Pay 


Less Drug Store, supra, the Court com- 
mented: 
Kk Ox 


any difficulty in computing 
cost is a factual one, and statutes are not 
to be declared invalid because in their 
application factual difficulties may arise.” 


In Hill v. Kusy, supra, the Nebraska 


Court said: 


“k %* * Mere difficulty of application 
in the processes of litigation is not enough 
to enable a court to say that a statute is 
unconstitutional.” 


See also Moore v. Northern Kentucky Inde- 
pendent Food Dealers Ass'n, supra, 2 Suther- 
land, Statutory Construction 446, 447. The 
author’s comments regarding the effect of 
difficulty of application are pertinent: 


“x * * Tt is the duty of courts how- 
ever to endeavor by every rule of con- 
struction to ascertain the legislative product 
unless it violates a specific constitutional 
prohibition. There is no constititional 
provision which authorizes a court to 
declare an act invalid for uncertainty. In 
spite of this lack of constitutional au- 
thority, courts frequently have asserted 
that if after exhausting every rule of 
construction no sensible meaning can bce 
given to a statute or if it is so incomplete 
that it cannot be carried into effect it 
must be pronounced inoperative and void. 
Such decisions appear to be unwarranted 
exercises of judicial power. No matter 
how difficult the task may be a court 
should not escape its responsibility to 
interpret by declaring the act invalid. An 
analysis of the decided cases indicates 
that determinations of invalidity based on 
uncertainty frequently reflect antagonism 
to legislative policy rather than uncertainty 
concerning legislative meaning. * * *” 
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[Sufficiency of Evidence] 


The complaint here follows the formula 
prescribed by statute with respect to defi- 
nitions of costs as applied to “production” 
and relative to “cost of doing business” or 
“overhead expense.” The defendants’ costs 
are alleged in concrete and particular terms 
and the plaintiff urges that it can establish 
these allegations by competent and mean- 
ingful evidence. We are in no position to 
decide whether such evidence is available 
and is adequate. To hold that defendants’ 
unsupported arguments should be accepted 
and that the allegations of the complaint 
should be rejected would require us to 
engage in speculation and to take judicial 
notice of facts not subject to judicial notice. 

It is, of course, possible that on the trial 
of the case plaintiff will find it impossible 
to establish by competent and material evi- 
dence the allegations of its complaint and 
if this should happen defendants would 
have their remedy of dismissal ot the com- 
plaint. The mere existence of this possi- 
bility, however, does not justify us in 
anticipating what we consider to be, not 
a problem of constitutionality, but a prob- 
lem of sufficiency of the evidence. 


IV 
[Economic Policy] 


It is also contended in various ways that 
this particular statute is not in harmony 
with the present economic climate; that it 
was adopted during the N. R. A. era and 
that it is no longer suited to present day 
economic problems. We can only say that 
it is not for the courts to determine ques- 
tions of economic policy. The Legislature 
has concluded that the method adopted is 
a proper one for combating predatory com- 
petition and it is not our function to sub- 
stitute our judgment for that of the General 
Assembly. The conclusion of the Legis- 
lature that predatory price wars are con- 
trary to the interests of the public and that 
temporary public price advantages will 
ultimately lead to monopoly and_ prices 
uncontrolled by the forces of competition 
is not so ill founded as to be contrary to 
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the law or the constitution. See Ann. 118 
A. L. R. 506, 508, 510, 511; 128 A. L. R. 
1127, 1129, 1131, and see Wholesale Tobacco 
Dealers Bureau of Southern California, Inc. 
v. National Candy & Tobacco Co., supra. 


V 
[Conclusions] 


Some of the defendants have requested 
a ruling (assuming reversal on the main 
question) that the temporary injunction is 
not a remedy authorized by statute and 
that as a consequence the plaintiff’s request 
that the case be remanded for hearing on 
its motion seeking a temporary injunction is 
improper. The trial court did not deter- 
mine this question and there is nothing 
before us on this review requiring such a 
decision. We note, however, the presence 
of undetermined motions. The order of 
disposition of these matters is for the trial 
court. 


Our conclusions are: 


1. That the constitutionality of the stat- 
ute in question may be raised and consid- 
ered on motion to dismiss. 


2. That in this, an injunction action 
(prospective in effect), the terms ‘“‘cost” 
and “cost of doing business” are not proved 
to be so indefinite and uncertain within the 
meaning of the appropriate rule as to pro- 
vide no basis for the adjudication of rights. 

3. That reasonableness is to be taken as 
a guide in determining validity of the stand- 
ard and sufficiency of the evidence. 

4, That the questions here raised are not 
shown to be constitutional in nature; and 
the suggestion that the statutory standards 
prescribed are impractical and competent 
proof can not be produced, are questions 
which must await the trial of the case. 


[Reversed and Remanded] 


The judgment is reversed and the cause 
is remanded for further proceedings con- 
sistent with the views herein expressed. 

Mr. Justic—E KNAuss and Mr. Justice Day 
dissenting. Mr. Justice Hatt not partici- 
pating. 
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[T 69,618] Allen V. Tornek, trading as Allen V. Tornek Company v. Federal 
Trade Commission. 


In the United States Court of Appeals for the District of Columbia Circuit. N 
15273. Decided February 23, 1960. : eer ieee 


On Petition to Review an Order of the Federal Trade Commission. 


Federal Trade Commission Act 


Unfair Practices—Watch Misrepresented as “21-Jewel”—FTC Order Affirmed.—A 
Federal Trade Commission cease and desist order prohibiting an individual from falsely 
representing that he was marketing a 21-jewel watch was affirmed. An examination of 
the testimony before the Commission showed clearly that only stones which function 
either as a bearing or as protection against wear from friction can properly be called 
“jewels” in the watch industry. The Commission found that the four stones in the re- 
spondent’s watch did not serve either function. Therefore, the individual’s statement that 


his watches were 21-jewel watches was misleading. 
See Unfair Practices, Vol. 2, J 5081.885, 5095.30. 


For the petitioner: B. Paul Noble. 


For the respondent: Frederick H. Mayer, Attorney, Federal Trade Commission 
(Alan B. Hobbes, Assistant General Counsel, Federal Trade Commission, on brief). 


Affirming and enforcing a cease and desist order of the Federal Trade Commission 


in Dkt. 6344. 


Before Mr. Justice REED, retired (sitting by designation), and Encerton and Fany, 


Circuit Judges. 
[FTC Order—Review] 


Per CurrAm [Jn full text]: This is a 
petition to review an order of the Federal 
Trade Commission holding, inter alia, that 
petitioner made unfair and deceptive repre- 
sentations to the effect that a watch he was 
marketing was a 2l-jewel watch. The prac- 
tices were found prohibited by §5 of the 
Federal Trade Commission Act, 15 U.S. C. 
§ 45 (1958). 


[Function Determines “Jeweled” Watch] 


Examination of the testimony before the 
Federal Trade Commission shows clearly 
that in the 21-jewel watch commonly sold 
by others in the trade there are no jewels 
that do not have either a function of bear- 
ing or a function of protection against wear 
from friction, and that it is only stones that 


perform these functions that are properly 
called “jewels” in the watch industry. Cf. 
Tariff Act of 1930, 46 Stat. 621-622, 19 
U. S. C. § 1001, Par. 367(b) (1958). 


[“21-Jewel” Statement Misleading | 


As to the Resevoil device in question, 
convincing evidence indicated that the four 
stones of the Resevoil did not serve a me- 
chanical function of bearing or of protection 
against frictional wear. Petitioner’s state- 
ment that the Resevoil watches were 21- 
jewel watches is therefore misleading. 

We have examined the petitioner’s other 
objections but find no error. 


[FTC Order Affirmed] 


The order of the Federal Trade Commis- 
sion is affirmed and enforcement is granted. 


[1 69,619] United States v. Arkansas Fuel Oil Corp., et al. 
In the United States District Court for the Northern District of Oklahoma. No. 


13,318 Cr. Dated February 13, 1960. 


Case No. 1392 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Combinations and Conspiracies—Elements and Proof of Unlawful Conspiracy—Price 
Leadership—“Parallelism”—Simultaneous Price Raises in Oil Industry.—Companies en- 
gaged in the production of crude oil and/or the marketing of automotive gasoline were 


[The next page is 76,493-3.] 
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U. S. v. Arkansas Fuel Oil Corp. 


acquitted of charges that they unlawfully conspired to fix and raise prices. The court 
found that the evidence of an “agreement” among the companies did not “rise above the 
level of suspicion.” While the defendants were “alert to the existence of a situation that 
would constitute economic justification for an increase in prices,” and “were interested 
in increased profits,” the court found that there was such “economic justification” in the 
closure of the Suez Canal and in the fact that there had been an increase in cost in con- 
nection with the exploration for and the production of oil. Inasmuch as the first company 
to make the price increase had an export demand that was greatly in excess of what it 
was “fn a position to supply,” there was “terrific economic pressure” on that company 
to increase the price of crude oil. Another company announced a price increase on the 
same day, but it had been “looking for the opportune moment to increase the price of 
crude, and that does not suggest to me any unlawful action or any concert of action.” 
Likewise, there was economic justification for the prompt price increases by the 
other companies. 


As to the charge that the defendants had also increased the price of gasoline, the court 
said: “Of course, I have not overlooked the fact that the defendants, had there not been 
an increase in the product prices, might well have been confronted with the charge that 
there was a deliberate and concerted effort being made to squeeze the independent re- 
finers and put them out of business.” 


See Combinations and Conspiracies, Vol. 1, J 2005.360. 


Combinations and Conspiracies—Elements and Proof of Unlawful Conspiracy—Price 
Agreements Among Members of “Same Corporate Family’—Oil Industry—‘“[M]ere 
approval by a parent corporation of the price schedules and pricing policies inaugurated 
and fixed by the subsidiary corporation does not constitute a per se violation of the 
Sherman Act.” Thus, companies engaged in the production of crude oil and/or the 
marketing of automotive gasoline were acquitted of price fixing charges where there was 
no evidence that the first company to increase its prices had “discussed this price increase 
with any person except” an officer of another defendant which owned approximately 85 
per cent of the voting stock of the former. As to whether or not there could be a con- 
spiracy between a parent corporation and a subsidiary, the court said: “I recognize that 
there are broad statements made in decisions called to my attention by the Government 
which constitute some justification for the position they have taken in this case. But 
I am not prepared to subscribe to that theory and I don’t think there is a controlling decision.” 


See Combinations and Conspiracies, Vol. 1, J 2005.400. 


For the plaintiff: Joseph E. McDowell, Gordon B. Spivack, Harry W. Cladouhos, 
Theodore F. Craver, and Melvin J. Duvall, Jr., Attorneys, Department of Justice, and 
Robert S. Rizley, U. S. Attorney. 


For the defendants: Henry C. Walker, Jr. and S. Frank Jones, Shreveport, La. (for 
Arkansas Fuel Oil Corp.); Arloe W. Mayne and S. M. Burnham, Ashland, Ky. (for Ash- 
land Oil & Ref. Co.); Roy W. Johns and William F. Stotz, Philadelphia, Pa., and Charles 
B. Cochran, Oklahoma City, Okla, and Wayne S. Smith, Tulsa, Okla. (for Atlantic 
Ref. Co.); Hugh B. Cox, James B. McGlothlin, and Roberts B. Owen, Washington, D. C., 
and Forrest M. Darrough, A. L. Deaton, and Garrett Logan, Tulsa, Okla. (for Carter 
Oil Co.); Henry L. O’Brien, Joseph M. Stryker, Simon H. Rifkind, and Jay H. Topkis, 
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New York, N. Y. (for Cities Service Co.); Gentry Lee and Robert G. Hunt, Bartlesville, 
Okla. (for Cities Service Oil Co. [Delaware]); Edward N. Sherry, John E. F. Wood, 
and Martin Carmichael, Jr., New York, N. Y., and A. T. Biggers and Lloyd F. Than- 
houser, Houston, Tex. (for Continental Oil Co.); J. P. Greve and M. Darwin Kirk, Tulsa, 
Okla. (for D-X Sunray Oil Co.); Hugh B. Cox, James H. McGlothlin, and Roberts B. 
Owen, Washington, D. C., Einar B. Paust and Robert T. Tate, Jr., New York, N. Y., 
and Garrett Logan, Tulsa, Okla. (for Esso Standard Oil Co.); W. B. Edwards and 
Charles B. Jarrett, Jr., Pittsburgh, Pa., Leroy Jeffers and Ross N. Sterling, Jr., Houston, 
Tex., and Byron V. Boone, Tulsa, Okla. (for Gulf Oil Corp.); Nelson Jones and Dillard 
W. Baker, Houston, Tex., and Horace D. Ballaine, Tulsa, Okla. (for Humble Oil & Ref. 
Co.); Thomas E. Sunderland, Walter T. Kuhlmey, and Hammond E. Chaffetz, Chicago, 
Ill, and P. W. Perryman, Tulsa, Okla. (for Indiana Oil Purchasing Co.); Edward F. 
Howrey and Joseph B. Kennedy, Jr., Washington, D. C., and Charles B. Wallace, Frank 
C. Bolton, Jr., Roy L. Merrill, and James E. Horigan, Dallas, Tex. (for Magnolia Pe- 
troleum Co.); Jeff Davis, El Dorado, Ark. (for Monsanto Chemical Co.); William K. 
Tell, Calvin A. Brown, Clayton L. Orn, Hal W. Stewart, and Thomas M. Scanlon, In- 
dianapolis, Ind. (for The Ohio Oil Co.); Harry D. Turner, R. M. Williams, Rayburn 
L. Foster, and S. E. Floren, Bartlesville, Okla. (for Phillips Petroleum Co.); Joseph C. 
Spalding, W. F. Kenney, and R. B. McDermott, New York, N. Y., and Paul R. Teetor, 
Tulsa, Okla. (for Shell Oil Co.); Nat J. Harben, New York, N. Y., and Angus A. David- 
son and Truman B. Rucker, Tulsa, Okla. (for Sinclair Crude Oil Co.); Joseph P. Walsh 
and Nat J. Harben, New York, N. Y., Truman B. Rucker, Tulsa, Okla., and James L. 
Parks, Kansas City, Mo. (for Sinclair Oil Corp.); V. R. Tomlinson and Nat J. Harben, 
New York, N. Y., and Truman B. Rucker, Tulsa, Okla. (for Sinclair Ref. Co.); John 
Fred Smith, Kansas City, Mo., and Gayle M. Pickens, Tulsa, Okla. (for Skelly Oil Co.); 
Edward F. Howrey and Joseph B. Kennedy, Jr., Washington, D. C., and John J. Scott, 
Herman J. Schmidt, Frank D. Curtis, Henry C. Moses, James E. Horigan, and Earl A. 
Brown, Jr., New York, N. Y. (for Socony Mobil Oil Co., Inc.); Maurice F. Hanning 
and William A. McAfee, Cleveland, Ohio (for Sohio Petroleum Co.); Thomas E. Sunder- 
land, Hammond E. Chaffetz, and Walter E. Kuhlmey, Chicago, Ill. (for Standard Oil 
Co. [Indiana]); Hugh B. Cox, James H. McGlothlin and Roberts B. Owen, Washington, 
D. C., Garrett Logan, Tulsa, Okla., and Grant W. Kelleher and Thomas E. Monaghan, 
New York, N. Y. (for Standard Oil Co. [New Jersey]); Maurice F. Hanning and William 
A. McAfee, Cleveland, Ohio (for Standard Oil Co. [Ohio]); Henry A. Frye and Richard 
L. Freeman, Philadelphia, Pa, Leonard J. Emmerglich, Washington, D. C., and George 
H. Bowen, Tulsa, Okla. (for Sun Oil Co.); Oscar John Dorwin, Amzy B. Steed, and 
Frank D. Gorman, New York, N. Y., Denman Moody and C. Brien Dillon, Houston, 
Tex., and George E. Burgess, Jr., New York, N. Y. (for The Texas Co.); and Barnabas 
B. Hadfield and Joseph V. Hefferman, New York, N. Y., and Harry D. Page and C. H. 
Rosenstein, Tulsa, Okla. (for Tidewater Oil Co.). 


[Price Fixing Acquittal] 


Royce H. Savace, District Judge [In full 
text}: I am going to decide the case. 


I perhaps should spend some time and 
write something, but I have concluded that 
I will decide the case orally and decide it 
this afternoon. 


Insofar as the conspiracy alleged in the 
indictment is concerned, it seems to me 
that the Government’s position is based 
upon the first premise that the economic 
conditions existing in December 1956 and 
January 1957 were not exerting any pres- 
sure for a general increase in crude oil 
prices. It is the Government’s contention 
that crude stocks and gasoline stocks were 
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not in short supply; that the export demand 
brought about by the closure of the Suez 
Canal could not then have been expected 
to result in any substantial reduction in 
crude stocks, and that as a necessary conse- 
quence there could not have been a general 
crude price increase, absent an agreement 
upon the part of the defendant companies 
to act in concert to bring about the increase. 


I don’t agree with that first premise. And 
then in addition, I think there are other 
considerations that must be taken into ac- 
count. Of course, supply and demand is a 
tremendously important factor in influencing 
price movement. But, as disclosed by the 
survey made by Mr. McLean on behalf of 
Continental Oil Company, there are other 
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factors which must be taken into account, 
and the evidence discloses that there had 
been an increase in cost in connection with 
the exploration for, and the production of, 
oil and Mr. McLean apparently thought 
that alone was an important factor suggest- 
ing justification for an increase in crude 
prices at a time when there were perhaps 
excessive stocks on hand. But after the 
closure of the Suez Canal, the industry was 
confronted with an entirely different situa- 
tion. I feel confident that many of the 
defendant companies had given considera- 
tion to possible price increases before that 
emergency arose. These defendants were 
interested, I am sure, in increasing the price 
of oil as there might be economic justifica- 
tion for it. They were interested in increased 
profits—I don’t know of any business cor- 
porations that are not—and understandably 
so. So I am satisfied from this evidence 
that they were alert to the existence of a 
situation which would constitute economic 
justification for an increase in prices. It 
seems to me that the important thing to 
consider in connection with this price 
increase is the effect that it had primarily 
on Humble’s position. Humble took the 
lead in announcing this price increase. And 
I don’t believe we get a true picture of the 
situation by looking to the status of the 
crude stocks collectively. Humble had an 
export demand in January of 5% million 
barrels. They were in position to supply 
1,200,000 barrels, I believe, and 600,000 of 
that was oil carried over from the preced- 
ing month, which they had not been able 
to deliver because of tanker shortage. So 
certainly there was terrific economic pres- 
sure on Humble to increase the price of 
crude oil, and Humble was the first to 
make a move. 


Now there isn’t any evidence here in my 
judgment which would warrant a conclusion 
that Humble discussed this price increase 
with any person except the conversation 
that Mr. Baker had with Mr. Rathbone. 


It is true that Continental followed on 
the same day with its announcement, but 
the evidence discloses that Continental had 
been making a study of the economic situ- 
ation for almost a year, or perhaps even 
longer. It was a continuous thing, but 
Continental was looking for the opportune 
moment to increase the price of crude, and 
that does not suggest to me any unlawful 
action or any concert of action. 
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The McLean document embodies in it 
a recommendation to Continental’s man- 
agement that it run the risk of taking the 
lead in announcing an increase in the price 
of crude. Of course, there was a recogni- 
tion that if there were not factors present 
in the market that would induce others to 
follow, that any price announced would not 
hold, and there was even an estimate of the 
probable cost to Continental if it should 
announce the price increase—I believe that 
was back in April or May 1956—which did 
not hold. As I recall that estimate was 
based upon the assumption that if others 
did not follow suit, it would be necessary 
to cut back within about 30 days or such 
a matter. 

Others followed after Continental made 
its announcement, and in each instance it 
seems to me that the evidence certainly 
warrants a conclusion that there was eco- 
nomic justification for the move made by 
each of the defendants. 

And I have wondered, as I have con- 
sidered this question, what alternative was 
available to Tidewater as they were the 
last, I believe, according to Mr. Heffernan, 
to announce the price increase. Other crude 
purchasers who are defendants in this case 
had announced their increases, and perhaps 
some who are not defendants in the case, 
and Tidewater had just shortly prior to 
that time completed construction of a re- 
finery and was in a position of having to 
have Gulf Coast crude, and a certain kind 
of crude at that, and was about a million 
barrels short, as I recall, and was rather 
hard put to find sufficient crude to take care 
of its requirements. I just wonder what 
would have happened to Tidewater if they 
had interpreted the economic situation as 
justifying ‘Tidewater in refusing to in- 
crease its posted price of crude at that stage. 

It is my judgment that the evidence in 
the case does not rise above the level of 
suspicion. I believe that is a statement that 
my friend, Judge Forman, made in a case 
that he tried recently [U. S. v. Ek Lilly and 
Co., 1959 Trape CAsEs § 69,536] in which he 
sustained a motion for judgment of acquittal. 

I think I should go further and say that 
after giving consideration to all of this 
evidence I have an absolute conviction per- 
sonally that the defendants are not guilty 
of the charge made in this case. 

I do not have to go that far to decide 
these motions. I could dispose of them 
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upon the theory that the burden is on the 
Government to establish guilt beyond rea- 
sonable doubt, and that if the evidence is 
as consistent with the hypothesis of inno- 
cence as that of guilt, then the motions 
should be sustained. But I really do not 
hesitate to go further and say that I have 
a firm conviction, upon the basis of this 
record, that there was not an unlawful 
agreement entered into by these defendants 
to increase the price of crude or prod- 
ucts prices. 

I have barely referred to the increase in 
products prices, and I don’t think it neces- 
sary to devote much discussion to the in- 
crease of these prices, because it seems to 
me that it must be expected when a general 
increase in the price of crude is made, there 
will be a comparable increase in the prod- 
ucts prices. Crude constitutes the major 
cost in the refining of gasoline, and when 
you have a substantial increase in cost 
which the refiner and the marketer must 
bear then we would expect certainly some 
increase, Or a comparable increase, in the 
products prices. 

Of course, I have not overlooked the 
fact that the defendants, had there not been 
an increase in the products prices, might 
well have been confronted with the charge 
that there was a deliberate and concerted 
effort being made to squeeze the independ- 
ent refiners and put them out of business. 


[Intra-corporate Conspiracy] 


The question posed with respect to the 
. alleged illegality of price agreements among 
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members of the same corporate family is 
a rather difficult one. 


I recognize that there are broad state- 
ments made in decisions called to my 
attention by the Government which consti- 
tute some justification for the position they 
have taken in this case. But I am not pre- 
pared to subscribe to that theory and I 
don’t think there is a controlling decision. 
In the circumstances of this case, I think 
I should go no further than to say that it 
is my view that the mere approval by a 
parent corporation of the price schedules 
and pricing policies inaugurated and fixed 
by the subsidiary corporation does not con- 
stitute a per se violation of the Sherman 
Act. And I think that is all we have in 
this case. Although as to Socony Mobil 
and Magnolia I am not so sure we have 
even that much. 


So the several motions for judgment of 
acquittal will be sustained. 


I must before I quit talking say to all 
of you gentlemen that I greatly appreciate 
the wonderful cooperation that I have had 
from each of you in the preparation of this 
case, in the work that has been done in 
organizing the case, and it is that fine 
cooperative effort upon the part of counsel 
which made it possible to try a potentially 
long case within a reasonably short time; 
and I am grateful to you for that splen- 
did cooperation. 


[| 69,620] United States v. Hambro Automotive Corporation; S. H. Arnolt, Inc.; 


British Motor Car Distributors, Ltd.; Continental Cars Distributors, Inc.; Crandall-Hicks 
Company; Falvey Motor Sales Company; Gough Industries, Inc.; J. S. Inskip, Inc.; 
Overseas Motors Corporation; Palm Beach Chris-Craft Sales, Inc., doing business as 
Ship and Shore Motors; Royston Distributors, Inc.; and Frankie Watts, doing business as 
Waco Motors. 


In the United States District Court for the Southern District of New York. Civil Action 
No. 60 Civ. 729. Filed February 19, 1960. 


Case No, 1509 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 
Combinations and Conspiracies—Consent Decree—Practices Enjoined—Allocation of 
Markets—Imported Automobiles.—An importer of automobiles and parts and nine of its 
distributors were enjoined by a consent decree from combining to limit the territory within 
which the automobiles and parts may be sold. 


See Combinations and Conspiracies, Vol. 1, ¥ 2005.468. 
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Resale Price Fixing—Consent Decree—Practices Enjoined—Price Fixing—Imported 
Automobiles.—An importer of automobiles and parts and nine of its distributors were 
enjoined by a consent decree from combining to fix prices for the sale of the automobiles 


and parts. 


See Resale Price Fixing, Vol. 1, $3015.20; Department of Justice Enforcement and. 


Procedure, Vol. 1, { 8421. 


For the plaintiff : Robert A. Bicks, Acting Assistant Attorney General, and George D. 
Reycraft, Richard B. O’Donnell, William D. Kilgore, Jr., John D. Swartz, Morton H. 
Steinberg and John H., Clark, III, Attorneys, Department of Justice. 


For the defendants: Cravath, Swaine & Moore (by Ralph L. McAfee) for Hambro 
Automotive Corp., and Townley, Updike, Carter & Rodgers (by John R. Schoemer, Jr.) 
for the distributor defendants except J. S. Inskip, Inc., and Royston Distributors, Inc. 


Final Judgment 


Joun F. X. McGouey, District Judge [In 
full text]: The plaintiff, United States of 
America, having filed its complaint herein 
on February 19, 1960, and the parties hereto, 
by their respective attorneys, having con- 
sented to the entering of this Final Judg- 
ment without trial or adjudication of any 
issue of fact or law herein, and without ad- 
mission by any party hereto with respect to 
any such issue; 


Now, Therefore, before the taking of any 
testimony, and without trial or adjudication 
of any issue of fact or law herein, and upon 
the consent of the parties hereto, it is hereby 


Ordered, Adjudged and Decreed as follows: 


I 
[Jurisdiction] 


This Court has jurisdiction of the subject 
matter hereof and of the parties hereto, The 
complaint states claims for relief against the 
defendants under Section 1 of the Act of 
Congress of July 2, 1890, entitled “An Act 
to protect trade and commerce against un- 


lawful restraints and monopolies,” com- 
monly known as the Sherman Act, as 
amended. 
II 
[Definitions] 


As used in this Final Judgment: 


(A) “Hambro” means the defendant Ham- 
bro Automotive Corporation, a corporation 
organized and existing under the laws of the 
State of New York, with its present prin- 
cipal place of business in New York City. 


(B) “BMC products” means new motor 
vehicles and parts suitable therefor manu- 
factured in the United Kingdom by or for 
British Motors Corporation. 
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(C) “Person” means any individual, part- 
nership, firm, corporation, association, or 
other business or legal entity. 


(D) “Distributor” means any person (other 
than subsidiaries) engaged in the purchase 
of BMC products for resale. 


(E) “Dealer” means any person (other 
than subsidiaries and other than distribu- 
tors) engaged in the purchase of BMC 
products from distributors or from Hambro 


for resale. 
III 


[Applicability] 


The provisions of this Final Judgment ap- 
plicable to any defendant shall apply to such 
defendant and to each of its subsidiaries or 
affiliates, successors, assigns, directors, offi- 
cers, employees, and agents, and to all per- 
sons in active concert or participation with 
such defendant who receive actual notice of 
this Final Judgment by personal service or 
otherwise. 


IV 
[Resale Price Fixing—Allocation of Markets] 


Defendants are jointly and severally en- 
joined from: 

(A) Entering into, maintaining, adhering 
to, enforcing or claiming any rights under 
any combination, contract, agreement, un- 
derstanding, or plan or program, with any 
distributor or dealer (1) to fix or specify 
the price at which any BMC products are 
sold to any third person; or (2) limiting or 
restricting the distributors or dealers or 
other persons to whom or the territory 
within which Hambro or any distributor or 
dealer may sell BMC products; 

(B) Requiring or compelling any dis- 
tributor or dealer to adhere to any fixed, 
suggested or specified price at which any 
BMC products are sold to third persons. 
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V 
[Choosing Customers] 


Subject to the provisions of Section IV of 
this Final Judgment, each of the defendants 
may exercise its rights to choose and select 
its distributors and dealers and its customer's. 


VI 
[Enforcement and Complhance] 


For the purpose of securing compliance 
with this Final Judgment and for no other 
purpose, duly authorized representatives of 
the Department of Justice shall, on written 
request of the Attorney General, or the 
Assistant Attorney General in charge of the 
Antitrust Division, and on reasonable notice 
to any defendant made to its principal office, 
be permitted, subject to any legally recog- 
nized privilege: 

(A) Access, during the office hours of 
such defendant, to all books, ledgers, ac- 
counts, correspondence, memoranda, and 
other records and documents in the pos- 
session or under the control of the defendant 
which relate to any matters contained in 
this Final Judgment; 

(B) Subject to the reasonable convenience 
of the defendant and without restraint or 
interference from the defendant, to inter- 
view officers or employees of the defendant, 
who may have counsel present, regarding 
any such matters. 


Upon written request of the Attorney 
General, or the Assistant Attorney General 
in charge of the Antitrust Division, the de- 
fendant shall submit such reports in writing 
with respect to the matters contained in 
this Final Judgment as may from time to 
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time be necessary to the enforcement of this 
Final Judgment. 

No information obtained by the means 
provided in this Section VI shall be di- 
vulged by any representative of the Depart- 
ment of Justice to any person other than a 
duly authorized representative of the Execu- 
tive Branch of the plaintiff except in the 
course of legal proceedings to which the 
United States is a party for the purpose of 
securing compliance with this Final Judg- 
ment or as otherwise required by law. 


VII 
[Jurisdiction Retained] 


Jurisdiction is retained by this Court for 
the purpose of enabling any of the parties 
to this Final Judgment to apply to this 
Court at any time for such further orders 
and directions as may be necessary or ap- 
propriate for the construction or carrying 
out of this Final Judgment, for the modifi- 
cation or termination of any of the provisions 
thereof, for the enforcement of compliance 
therewith, and for the punishment of vio- 
lations thereof. 


[Consenting Defendants] 


We hereby consent to the making and 
entering of the foregoing Final Judgment: 


Attorneys for Hambro Automotive Corp.; 
S. N. Arnolt, Inc.; British Motor Car Dis- 
tributors, Ltd.; Continental Car Distribu- 
tors, Inc.; Crandall-Hicks Company; Falvey 
Motor Sales Company; Gough Industries, 
Inc.; Overseas Motors Corporation; Palm 
Beach Chris-Craft Sales, Inc. doing busi- 
ness as Ship and Shore Motors; Frankie 
Watts doing business as Waco Motors. 


[f] 69,621] United States v. Auto Glass Dealers Association, Inc.; Irving Schpiro; 


Morris $. Gorman; and Lester J. Schindel. 


In the United States District Court for the Southern District of New York. Civil 


Action No. 147-53. Dated February 23, 1960. 


Case No. 1453 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 
Combinations and Conspiracies—Consent Decree—Practices Enjoined—Boycotts— 
Automobile Replacement Glass.—A trade association of automobile replacement glass 
dealers and three individuals were prohibited by a consent decree from boycotting or 
otherwise attempting to restrict the business of any person in the sale of replacement glass. 


See Combinations and Conspiracies, Vol. 1, J 2005.533. 
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Combinations and Conspiracies—Consent Decree—Practices Enjoined—Price Fixing 
—Investigation—Coercion—Automobile Replacement Glass.—A’ trade association of auto- 
mobile replacement glass dealers and three individuals were prohibited by a consent 
decree from fixing prices, investigating or policing prices, and hindering sales of replace- 


ment glass. 


See Combinations and Conspiracies, Vol. 1, f 2011.091, 2011.181, 2011.218. 


si Combinations and Conspiracies—Consent Decree—Trade Association—Practices En- 
joined Incorporated in By-Laws.—A trade association of automobile glass dealers was 
ordered by a consent decree to incorporate the sections of the decree prohibiting various 
practices in the association’s charter and by-laws. 


See Combinations and Conspiracies, Vol. 1, { 2017. 


Combinations and Conspiracies—Consent Decree—Trade Association—Membership 
Requirements.—A trade association of automobile glass dealers was ordered by a con- 
sent decree to grant membership to any technically qualified applicant dealer within 


the area it serves. 


See Combinations and Conspiracies, Vol. 1, {2017.121; Department of Justice En- 


forcement and Procedure, Vol. 2, { 8421. 


For the plaintiff: Robert A. Bicks, Acting Assistant Attorney General, and W. D. 
Kilgore, Jr., Paul A. Owens, Richard B. O’Donnell, Harry N. Burgess, John D. Swartz, 
Walter K. Bennett, Francis E. Dugan, and Donald S. Engel, Attorneys, Department of 


Justice. 


For the defendants: Stanley Lehrer for Auto Glass Dealers Assn., Inc., Nathaniel 
Greenbaum for Morris S. Gorman and Lester J. Schindel, and Theodore M. Rogers for 


Irving Schpiro. 
Final Judgment 


Joun F. X. McGouey, District Judge 
[In full text]: Plaintiff, United States of 
America, having filed its complaint herein 
on June 9, 1959, and the defendants having 
appeared herein, and filed their answers to 
such complaint denying the substantive al- 
legations thereof, and the plaintiff and said 
defendants, by their respective attorneys, 
having consented to the entry of this Final 
Judgment without trial or adjudication of 
any issue of fact or law herein, and without 
this Final Judgment’s constituting evidence 
or admission by plaintiff or defendants in 
respect to any such issue, 

Now, Therefore, before any testimony 
has been taken herein, and without trial or 
adjudication of any issue of fact or law 
herein, and upon the consent of the parties 
hereto, it is hereby Ordered, Adjudged and 
Decreed as follows: 


I 
[Jurisdiction] 


The Court has jurisdiction of the subject 
matter herein and all parties hereto, The 
complaint sets forth claims upon which re- 
lief may be granted against the defendants 
under § 1 of the Act of Congress of July 2, 


Trade Regulation Reports 


1890, entitled “An Act to protect trade 
and commerce against unlawful restraints 
and monopolies,’ commonly known as the 
Sherman Act, as amended. 


oh 
[ Definitions] 
As used in this Final Judgment: 


(A) “Person” shall mean any individual, 
partnership, corporation or any other busi- 
ness or legal entity; 


(B) “AGDA” shall mean the defendant 
Auto Glass Dealers Association, Inc.; 


(C) “Defendants” shall mean the de- 
fendants AGDA, Irving Schpiro, Morris S. 
Gorman, Lester J. Schindel and those mem- 
bers of AGDA who have received notice of 
this Final Judgment pursuant to Section 
IV(A) hereof; 

(D), “New York Metropolitan Area” shall 
mean the geographic area of the State of 
New York consisting of the five boroughs 
of the City of New York, and the Counties 
of Westchester, Nassau, Suffolk, Orange, 
Rockland, Ulster and Sullivan; 


(E) “Replacement glass” shall mean lami- 
nated, tempered, and other types of glass 
suitable for installation in automobiles, 
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trucks, or other vehicles as windshields, 
back lites (ie., rear vision windows), or 
side windows. The term shall include 
molded or bent glass, flat, and uncut, as 
well as precut, or preformed glass; 


(F) “Installation of replacement glass” 
shall mean the necessary fitting, glazing, 
cutting or grinding, as well as the actual 
installing of glass in an automobile, truck 
or other vehicle; 


(G) “Automobile glass dealer” shall mean 
any person engaged in the business of 
selling at retail and installing replacement 
glass. 

III 
[Applicability] 

The provisions of this Final Judgment 
applicable to any defendant shall apply to 
each such defendant and to its members, 
officers, directors, agents, employees, suc- 
cessors and assigns, and to all other per- 
sons in active concert or participation with 
any such defendant who shall have received 
actual notice of this Final Judgment by 
personal service, or otherwise. 


IV 
[Association Charter and By-Laws] 


(A) Defendant AGDA is ordered and 
directed to mail a copy of this Final Judg- 
ment to each of its members within sixty 
days after the date of the entry hereof and 
to file an affidavit of compliance with this 
subparagraph (A)! with this Court and with 
the Assistant Attorney General; 


(B) ‘Defendant AGDA is ordered and 
directed within ninety days from the date of 
entry of this Final Judgment to institute 
and coinplete such proceedings as may be 
appropriate and necessary to amend its 
Charter and By-Laws so as to incorporate 
therein Sections V, VI and VII of this 
Final Judgment, and require as a condition 
of membership that all present and future 
members be bound by such sections of this 
Final Judgment; 


(C) Defendant AGDA is ordered and 
directed within ninety days from the date 
of entry of this Final Judgment to amend 
its By-Laws so that Article 2, Section 3, 
subdivision (B) shall be repealed in its 
entirety. 
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y 
[Price Fixing] 


The defendants are jointly and severally 
enjoined and restrained from entering into, 
adhering to, maintaining, enforcing, or claim- 
ing any rights under any contract, agree- 
ment, understanding, plan or program with 
any other person to: 


(A) Fix, suggest, establish, determine or 
maintain prices, terms or conditions to be 
charged or imposed by any other person 
for the sale or installation of replacement 
glass; 


(B) Prepare, publish, circulate, or sug- 
gest prices, price lists, including discounts 
from prices, or other terms or conditions 
to be charged or imposed by any other 
person in connection with the sale or in- 
stallation of replacement glass; 


[Boycotts] 


(C) Urge, suggest, coerce, require, or 
attempt to influence such person to boycott, 
threaten to boycott, or refuse or threaten 
to refuse to do business with any third 
person; 


(D) Interfere or threaten or attempt to 
interfere with the business of any person by 
picketing or other similar activity; 


(E) Investigate and report to others, or 
police, the prices or terms charged or im- 
posed by any person in connection with the 
sale or installation of replacement glass. 
This subsection shall not be construed to 
prohibit an individual automobile glass 
dealer from independently ascertaining com- 
petitive prices; 


(F) Hinder, restrict or prevent, or at- 
tempt or threaten to hinder, restrict or 
prevent in any manner, the sale of replace- 
ment glass by any manufacturer, distributor 
or wholesaler, to any person, except pur- 
suant to the exercise of such lawful rights 
as an automobile glass dealer may have 
under a distributorship agreement with any 
manufacturer; 


(G) Hinder, restrict or limit or attempt 
or threaten to hinder, restrict or limit any 
other person in the free and independent 
selection of customers or automobile glass 
dealers; 


(H) Hinder, restrict or prevent, or at- 
tempt or threaten to hinder, restrict. or 
prevent any person from purchasing replace- 
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ment glass from, or procuring the installa- 
tion of replacement glass by, any other 
person; 

(1) Hinder, restrict or prevent, or at- 
tempt or threaten to hinder, restrict or 
prevent any person from advertising prices, 
terms or other conditions for the sale or in- 
stallation of replacement glass to be sold 
or installed by such person. 


[Permissive Provision] 


Subject to the injunctive provisions herein 
contained, this Section V is not intended 
to prevent AGDA from engaging in the 
joint or collective solicitation of business 
on behalf of the members of AGDA as 
a whole. 


VI 
[Price Lists] 


Each of the defendants is enjoined and 
restrained from: 


(A) Preparing, suggesting, publishing or 
circulating prices, price lists, price cata- 
logues or discounts therefrom for the sale 
or installation of replacement glass; pro- 
vided, however, nothing herein contained 
shall prevent any automobile glass dealer 
from preparing, negotiating, publishing or 
circulating his own prices and price lists 
Or price catalogues containing his own 
prices for the sale or installation of replace- 
ment glass which prices have been indi- 
vidually determined by him in the normal 
course of his business; 


(B) Preparing, publishing or circulating 
to any insurance company or any other 
person any list of the membership of AGDA 
unless such list contains the name of every 
member and contains a legend in a form, 
first approved by the Assistant Attorney 
General in charge of the Antitrust Division, 
to the effect that AGDA makes no repre- 
sentation as to the price or prices to be 
charged for replacement glass sold or work 
performed by any such member and that 
such prices are determined by each in- 
dividual member; 

(C) Suggesting, or attempting to sug- 
gest, to any other automobile glass dealer, 
the price or prices or terms to be charged 
or imposed by such other automobile glass 
dealer for the sale or installation of replace- 
ment glass; 


(D) Picketing or threatening to picket 
any insurance company, purchaser, or user 
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of replacement glass except in connection 
with a bona fide labor dispute; 


(E) Hindering, restricting or preventing, 
or attempting or threatening to hinder, re- 
strict or prevent, the sale in any manner of 
replacement glass by any manufacturer, dis- 
tributor or wholesaler to any person, except 
pursuant to the exercise of such lawful 
rights as an automobile glass dealer may 
have under a distributorship agreement 
with any manufacturer; 


(F), Purchasing or offering to purchase 
from any other person any materials to be 
used for automobile glass replacement upon 
the condition or understanding that such 
other person will refrain from selling any 
of such materials to any other person; pro- 
vided, however, that any automobile glass 
dealer may, independently, exercise his own 
determination as to the person or persons 
from whom he shall purchase such ma- 
terials, and, individually, exercise such lawful 
rights as he may have under a distributorship 
agreement with a manufacturer of replace- 
ment glass. 


Vil 
[Admission to Membership] 


(A) Defendant, AGDA, is ordered and 
directed to admit to and continue in mem- 
bership therein, upon application, any auto- 
mobile glass dealer doing business within 
the New York metropolitan area, or any 
other area served by AGDA, who is tech- 
nically qualified to engage in the business 
of installation of replacement glass as de- 
fined in Section II(F) of this Final Judg- 
ment. In the event AGDA rejects any 
application for membership, AGDA shall 
(1) advise the applicant, and the Assistant 
Attorney General, in writing, of the specific 
reasons for such rejection and (2) on re- 
quest of the applicant, submit the question 
of the applicant’s qualifications for mem- 
bership to arbitration under the rules of the 
American Arbitration Association, whose 
decision shall be final and binding on the 
parties thereto, the fee of the American 
Arbitration Association to be borne by the 
losing party; 

(B) Defendant AGDA is enjoined and 
restrained from expelling from membership 
or otherwise taking any punitive action 
against any member; provided, however, 
nothing herein shall prevent defendant AGDA 
from expelling any member for (1) failure 
to pay dues; (2) failure to comply with 
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this Final Judgment, or (3) for cause un- 
connected with such member’s competitive 
or pricing activities. In the event of any 
such expulsion, defendant AGDA_ shall 
notify the expelled member in writing of 
the specific grounds for such expulsion and, 
if the expulsion is for grounds stated in 
(3) above, shall, upon request of the ex- 
pelled member, submit the justification for 
such expulsion to arbitration under the 
rules of the American Arbitration Associa- 
tion, whose decision shall be final and 
binding upon the parties thereto, the fee 
of the American Arbitration Association to 
be borne by the losing party; 

(C) Defendant AGDA is ordered and 
directed to send, within sixty days from the 
date of entry of this Final Judgment, a 
letter, in a form first approved by the 
Assistant Attorney General in charge of the 
Antitrust Division, to the claim supervisors 
of all insurance companies to whom price 
lists and price catalogues have heretofore 
been sent, canceling such price lists, and 
setting forth the substantive provisions of 
this Final Judgment. 


VIII 
[Enforcement and Compliance] 


For the purpose of securing compliance 
with this Final Judgment, duly authorized 
representatives of the Department of Justice 
shall, upon the written request of the At- 
torney General, or the Assistant Attorney 
General in charge of the Antitrust Division, 
upon reasonable notice to any defendant at 
its principal office, subject to any legally 
recognized privilege, be permitted: 

(A) Reasonable access during the office 
hours of such defendant, to all books, 
ledgers, accounts, correspondence, memo- 
randa and other records and documents in 
the possession of or under the control of 
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the defendant, who may have counsel pres- 
ent, relating to any of the matters con- 
tained in this Final Judgment; and 


(B) Subject to the reasonable convenience 
of the defendant, and without restraint or 
interference, to interview officers and em- 
ployees of the defendant, who may have 
counsel present, regarding any such matters. 


For the purpose of securing compliance 
with this Final Judgment, any defendant, 
upon the written request of the Attorney 
General, or the Assistant Attorney General 
in charge of the Antitrust Division, made 
to its principal office, shall submit such 
written reports with respect to any of the 
matters contained in this Final Judgment 
as from time to time may be necessary for 
the purpose of enforcement of this Final 
Judgment. 


No information obtained by the means 
permitted in this Section VIII shail be 
divulged by any representative of the De- 
partment of Justice to any person other 
than a duly authorized representative of the 
executive branch of the plaintiff, except in 
the course of legal proceedings for the pur- 
pose of securing compliance with this Final 
Judgment in which the United States is 
a party or as otherwise required by law. 


IX 
[Jurisdiction Retained] 


Jurisdiction of this Court is retained for 
the purpose of enabling any of the parties 
to this Final Judgment to apply to the 
Court at any time for such further orders 
and directions as may be necessary or ap- 
propriate for the construction or carrying 
out of this Final Judgment, for the modi- 
fication of any of the provisions thereof, for 
the enforcement of compliance therewith, 
and for the punishment of violations thereof. 


[69,622] In Re Grand Jury Proceedings; Application of Socony Mobil Oil Com- 
pany, Inc., et al, For an Order Directing Return of Impounded Documents, Appellants, 


v. United States of America, Appellee. 


In the United States Court of Appeals for the Seventh Circuit. 
ber Term, 1959—January Session, 1960. Dated February 24, 1960. 


No. 12812. Septem- 


On Appeal from the United States District Court for the Northern District of 
Indiana, South Bend Division. Grant, District Judge. 


Case No. 1418 in the Antitrust Division of the Department of Justice. 
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Sherman Antitrust Act 


Department of Justice Enforcement and Procedure—Criminal Prosecutions—Grand 
Jury Proceedings—Motion for Return of Subpoenaed Documents—Denial—A ppealability. 
—A trial court’s order denying a motion for the return of impounded documents belonging 
to defendants in a criminal case was “interlocutory” in nature and, therefore, not appealable 
until the conclusion of the criminal case. The order was not entered in “an independent 
Grand Jury proceeding,” but was merged with and was properly considered “as incidental 


to and a part of the pending criminal case.” 


See Department of Justice Enforcement and Procedure, Vol. 2, J 8021.750. 


: For the appellants: Leroy Jeffers, W. B. Edwards, Joseph A. Roper, Irving C. 
Klinock, Milton A. Johnson, Roland Obenchain, Jr., Edward F. Howrey, Joseph B. Ken- 


nedy, Jr., and James E. Keating. 


For the appellee: Earl A. Jinkinson, Harold E. Baily, Samuel J. Betar, and Richard 


A. Solomon. 


Before Durry and Castle, Circuit Judges, and Gruss, District Judge. 


[Subpoenaed Documents] 


Durry, Circuit Judge [Jn full text]: A 
grand jury sitting in the Northern District 
of Indiana issued thirteen subpoenas duces 
tecum to Socony Mobil Oil Company, Gulf 
Oil Corporation, Hudson Oil Company of 
Illinois, and to ten other oil companies 
directing them to furnish and deliver to the 
Grand Jury certain designated papers and 
documents. 

Among the items requested were the cer- 
tificates of incorporation of the thirteen 
corporations; documents pertaining to the 
owned, leased and consigned operations of 
service stations in the designated market 
area; documents relating to the origin of 
crude oil from May 15, 1957 to July 1, 1957. 
Other documents were requested as to the 
approximate value of gasoline sold from 
March 15, 1957 to July 1, 1957; a list of all 
marketing personnel in the market area; 
documents relating to gasoline prices at 
the wholesale and retail levels; documents 
pertaining to the relationship with dealers, 
jobbers, distributors and refiners; and other 
documents relating to similar information. 
The various companies delivered the in- 
formation as required by the subpoenas. 


[Documents Impounded] 
On October 7, 1958, the Grand Jury 


returned an indictment against the various 
oil companies including the three heretofore 
named, charging violations of the antitrust 
laws. Eight days prior thereto, the District 
Court entered an ex parte order granting 
a motion of the Government to impound 
the documents which had been furnished 
to the Grand Jury pursuant to the sub- 
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poenas duces tecum. The order, in part, 
stated: “* * * and the Court having con- 
sidered the said motion, and being of the 
opinion that the ends of justice require 
that the said documents should be pre- 
served and safeguarded until the trial on 
any indictment which may be returned by 
the Grand Jury; * * *” 


The Court ordered the impounded docu- 
ments be left with the Clerk of the Court 
for safe keeping, with both the Government 
and defendants having access thereto. The 
Court further ordered that said documents 
could temporarily be removed to the office 
of Government’s counsel for examination 
and copying, but would have to be returned 
to the Clerk of Court on twenty-four hours’ 
notice. 


[Return of Documents Sought] 


The Grand Jury was discharged on Novem- 
ber 20, 1958. About six and a half months 
later, the thriteen oil companies which were 
named as defendants in the indictment, 
moved for the return of the impounded 
documents. The motion alleged the order 
impounding the documents was entered 
without notice, and resulted in a denial of 
due process. The motion also alleged the 
Government had not shown good cause for 
continuing the impounding order. Para- 
graph 7 of the motion stated: “The Court 
should not countenance the adoption of pro- 
cedures for the production and retention 
of evidence in the trial of a criminal case 
which are contrary to accepted and recog- 
nized principles of due process * * *,” 


Simultaneously with the filing of the mo- 
tion to return impounded documents, de- 
fendants filed various motions in the criminal 
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case such as a motion for discovery and in- 
spection, for a list of witnesses and for a 
bill of particulars. 


[Impounding Order “Merged” with 
Criminal Proceeding] 


On September 4, 1959, the Court held a 
hearing on the motion and entered an order 
denying same. The Court said: “And this 
matter is presently before the Court on 
an application that has been captioned: 
‘In re the Grand Jury Proceedings.’ And 
this Court feels this is a matter that is 
considered within the framework of this 
criminal action which is pending, Cause 
No. 2199, and this order and these proceed- 
ings will be a part of that captioned number.” ’ 


[Appealability of Order] 


From the order denying the application 
for the return of impounded documents, 
the three oil companies hereinbefore desig- 
nated, perfected appeals to this Court. 

We must first consider the contention of 
the Government that the order of the Dis- 
trict Court, denying the motion for the 
return of the impounded documents, is an 
interlocutory order, hence not appealable. 
Appellants argue the impounding order was 
entered in an independent Grand Jury pro- 
ceeding, and that the District Court had 
no authority or right to declare it merged 
with the criminal proceeding. 


In Cogen v. United States, 278 U. S. 221, 


a defendant in a criminal case after indict- 
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ment and before trial, moved for an order 
requiring the United States Attorney to 
return papers taken from defendant without 
warrant. The Supreme Court said, page 
Ups 


“Applications for return of papers and 
other property may, however, often be 
made by motion or other summary pro- 
ceeding, by reason of the fact that the 
person in possession is an officer of the 
court. * * * Where an application is filed 
in that form, its essential character and 
the circumstances under which it is made 
will determine whether it is an inde- 
pendent proceeding or merely a step in 
the trial of the criminal case. * * *” 


[Order Interlocutory and 
Not Appealable| 


If the District Court order denying the 
return of the impounded documents was in 
a proceeding independent of the criminal 
proceeding which ripened into Cause No. 
2199, then the order is appealable. How- 
ever, if the order is properly a part of the 
pending criminal proceedings, its validity 
can be tested only at the conclusion of the 
criminal case. 


[Appeal Dismissed] 


We think the District Court properly con- 
sidered the order as incidental to and a 
part of the pending criminal case, Cause 
No. 2199. The order appealed from is, 
therefore, interlocutory. The appeal must 
be and is dismissed. 


[ 69,623] Goldlawr, Incorporated, Appellee v. Jacob J. Shubert, Lawrence Shubert 


Lawrence, John Shubert, Select Theatres Corporation, Modern Theatre Corporation and 
Barrymore Theatre Corporation, Appellants, and L. A. B. Amusement Corporation and 
William Goldman Theatres, Inc. and William Goldman, Third Party Defendants. 


Goldlawr, Incorporated, Appellee v. Jacob J. Shubert, Lawrence Shubert Lawrence, 
Select Theatres Corporation, Appellants, and L. A. B, Amusement Corporation and Wil- 
liam Goldman Theatres, Inc. and William Goldman, Third Party Defendants. 


In the United States Court of Appeals for the Third Circuit. Nos. 12,974 and 12,975, 
respectively. Argued January 8, 1960. Filed February 25, 1960; amended March 25, 1960. 


On appeals from the United States District Court for the Eastern District of Pennsylvania. 


Sherman and Clayton Antitrust Acts 


Combinations and Conspiracies—Proof of Unlawful Conspiracy—Conspiracy Between 
Corporation and Sole Stockholder.—A trial court properly dismissed a “third party com- 
plaint” in which antitrust defendants charged that a third party corporation had conspired 


1The government states that the caption of 
the appeal to this Court ‘‘In Re Grand Jury 
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Proceedings’’ etc. is incorrect, but to avoid 
confusion, used the same caption on its brief. 
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with its own sole stockholder in violation of the Federal antitrust laws. Similar allegations 
were held defective in Nelson Radio & Supply Co., Inc. v. Motorola, Inc., 1952-1953 TRADE 
CASES J 67,386, where the court noted that “a corporation and its subsidiaries can be guilty 
of a conspiracy in restraint of trade but that involves separate corporate entities.” In the 
instant case, there were no “separate corporate conspirators,” but only one corporation 
acting through its proper agent.” The fact that the individual in question was also a share- 
holder, rather than simply an officer or agent, did not “support a differentiation 
from the sound holding in” the Nelson case. 


See Combinations and Conspiracies, Vol. 1, ¢ 2005.400. 


; Private Enforcement and Procedure—Suit for Civil Damages—“Third Party Com- 
plaint” in Treble Damage Action—“Contribution” Sought from “Joint Tort Feasors.”— 
Theatre operators charged with restraining and monopolizing the production and booking of 

legitimate” theatre attractions in Philadelphia, and thereby preventing a local theatre 
lessee from securing such attractions, were denied “contribution” from “third party de- 
fendants” that allegedly conspired to prevent the local theatre from securing “first run 
movies.” The two claims were completely different from each other in their objectives and 
in their results. Even assuming that the “third party” conspiracy was tortious, was 
concurrent with the alleged conduct of the defendant-operators, and caused damage to the 
plaintiff-theatre, “this of itself does not make them joint nor does it call for contribution 
from the third party defendants to the defendants.” Since the alleged injury caused by the 
prevention of the plaintiff-theatre from presenting “legitimate” attractions “was not the 
separate and distinct injury said to have been caused by the third party defendants’ refusal 
to permit plaintiff to show first run movies,” the defendant-operators were not entitled to 
“contribution” from the third party defendants as “joint tort feasors” (“two or more persons 


jointly or severally liable in tort for the same injury to persons or property 


the Pennsylvania Tort Contribution Act. 


at2i2)sunder. 


See Private Enforcement and Procedure, Vol. 2, J 9005. 
For the appellants: C. Russell Phillips, Philadelphia, Pa. 


For the appellee and third party defendants: Harold E. Kohn and Dolores Korman 
of Dilworth, Paxson, Kalish, Kohn and Dilks, Philadelphia, Pa. 


Affirming a dismissal of a third party complaint by the U. S. District Court, Eastern 
District of Pennsylvania, 1958 Trade Cases {] 69,227. 


Before MCLAUGHLIN, KALODNER, and STALEY, Circuit Judges. 


Opinion 
[Third-Party Complaint—Dismissal] 


McLaucuHLin, Circuit Judge [Jn full text]: 
In these anti-trust actions, differing only 
as.to the number of defendants, the trial 
court granted plaintiff’s motion to vacate its 
ex parte order permitting joinder of third 
party defendants and dismissing the third 
party complaint [1958 TRADE Cases {[ 69,227]. 
Finding “no just reason for delay” the 
court directed entry of judgment in favor of 
third party defendants, William Goldman 
and William Goldman Theatres, Inc. in ac- 
cordance with Rule 54(b) F. R. C. P. upon 
the third party complaint. Defendants ap- 
pealed from the resultant judgment. There- 
after appellees moved to dismiss the appeal. 


[Complaints—Alleged Restraints in 
“Legitimate Attractions” | 
The complaints in these causes allege 
that the defendants monopolize the opera- 
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tion of theatres in the City of Philadelphia 
and because of their domination, control 
and monopoly of booking of legitimate at- 
tractions both in New York and Philadel- 
phia and elsewhere throughout the United 
States and because of their control over the 
production of legitimate attractions are able 
to and do control and monopolize the opera- 
tion of theatres in the City of Philadelphia, 
the booking of legitimate attractions therein, 
the presentation of such attractions in said 
theatres and have done so since prior to 
September 1, 1950. It is alleged that de- 
fendants since said date have refused to 
book attractions into plaintiff's Erlanger 
Theatre in Philadelphia, have exerted pres- 
sure on producers to prevent and restrain 
them from presenting attractions at that 
theatre, that defendants are now so en- 
gaged and have been since prior to Septem- 
ber 1950, that they have conspired to 
restrain the sale of theatre tickets and 
charged higher prices therefor because of 
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their said monopoly, that by reason of said 
monopoly defendants have stifled initiative 
and development among producers and in 
the theatre and denied attractions to the 
public. 


[Restraining Exhibition of Motion Pictures] 


The third party complaint states that Wil- 
liam Goldman is the president, the owner 
of the capital stock and in control of Wil- 
liam Goldman Theatres, Inc.; that from 
1940 to 1950 Goldman Theatres, Inc. was 
lessee of the Erlanger Theatre, Philadel- 
phia; that it sued a large number of motion 
picture producers to permit it to show mo- 
tion pictures, particularly first run pictures, 
in the Erlanger Theatre and won the suit: 
that it surrendered its interest in the Er- 
langer and plaintiff became lessee thereof in 
1950; that at that time Goldman owned 50% 
of plaintiff’s stock and since June 1956 has 
been the owner of all its stock; that Gold- 
man through Goldman Theatres, Inc. and 
plaintiff abandoned all effort to secure mo- 
tion pictures for the Erlanger Theatre; that 
this took place in order that Goldman might 
secure motion pictures for his other theatres 
without competition from the Erlanger; that 
Goldman is widely experienced in the dis- 
tribution and exhibition of motion pictures 
and this third party plaintiff (apparently 
plaintiff Goldlawr is meant) is not. Then 
the third party complaint in paragraph 14 
states: 


“The actions of Wutt1AM GOLDMAN 
Tueatres, INc., and of WILLIAM GOLDMAN 
amounted to and were a conspiracy against 
the public interest to injure the Plaintiff 
in its operation of the Erlanger Theatre 
contrary to the provisions of the Anti- 
Trust Laws of the United States, and by 
reason thereof the said WILLIAM GOLDMAN 
Tuearres, INc., and WILLIAM GOLDMAN 
are jointly and severally liable to the 
Plaintiff for treble damages in accordance 
with the provisions of Sections 4, 12 and 
16 of the Act of Congress of October 15, 
1914, 15 U.S. C. 15, 22 and 26, commonly 
known as the Clayton Act, and in ac- 
cordance with the provisions of Sections 
1 and 2 of the Act of Congress of July 2, 
1890, 15 U. S. C. Sections 1 and 2, com- 
ORY known as the Sherman Anti-Trust 

elu 


1 This was in addition to the original reason 
(discussed infra) i, e. that Goldman conspired 
with Goldman Theatres, Inc. to prevent plaintiff 


1 69,623 


Court Decisions 
Goldlawr, Inc. v. Shubert 


Number 148—86 
3-17-60 


[“Joint Tort’—Contribution Claimed} 


Appellants’ main contention on oral argu- 
ment was that under Pennsylvania law the 
claim urged in the third party complaint 
was a joint tort with that alleged against 
the defendants because it resulted in the 
same injury which, in appellants’ brief, is 
stated to be “keeping performances out of 
the Erlanger during the period involved in 
the principal action” and for which it is 
claimed contribution should be had because 
it is for the same injury as sued on in the 
prime complaint. 


[Dismissal—Rehearing Denied] 


This point was not made to the district 
court until after the latter had filed its 
opinion and dismissed the third party com- 
plaint. It was then asserted in the petition 
for rehearing “That William Goldman was 
derelict in his duty as an officer and director 


of Goldlawr, Inc. This amounted to a 
tort.’* The petition was denied without 
comment. 


[Alleged Torts Not “Joint’] 


As above set out in the third party com- 
plaint there are certain factual allegations 
concerning William Goldman Theatres, Inc. 
and William Goldman. From these the con- 
clusion is drawn that “The actions of WIL- 
LIAM GOLDMAN THEATRES, INC. and of 
WILLIAM GOLDMAN amounted to and were 2 
conspiracy against the public interest to in- 
jure the Plaintiff in its operation of the Er- 
langer Theatre contrary to the provisions of 
the Anti-Trust Laws of the United States, 
* * *? etc, Nowhere in that third party 
complaint is a local tort claim even hinted 
at. The entire cause is based on the Federal 
Anti-Trust Laws. The treble damages 
claimed were specifically sought on that 
ground, the only possible basis for that 
type of recovery. 


Assuming Goldman’s alleged conduct was 
tortious and that it or part of it may have 
been concurrent with the alleged conduct 
of the defendants, the two were completely 
different of themselves and from each other; 
their objectives and their results were dif- 
ferent. They both are said to have caused 
damage to the plaintiff but this of itself does 
not make them joint nor does it call for 
from showing movies, particularly first run 


movies, in violation of the Anti-Trust Laws of 
the United States. 
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contribution from the third party defendants 
to the defendants. 


The defendants are sued as theatre oper- 
ators presenting legitimate attractions and 
controlling the legitimate theatre business 
of Philadelphia. They are charged with 
preventing plaintiff's Erlanger Theatre from 
presenting legitimate attractions to the in- 
jury of the plaintiff, 

The third party complaint alleges that 
Goldman and Goldman Theatres, Inc. con- 
spired to see that the latter obtained the 
first run movies and that the Erlanger did 
not. As a result they say Goldman and 
Goldman Theatres, Inc. are liable to plain- 
tiff in treble damages. 

Since both sets of claimed torts are de- 
clared in the complaints to be actionable 
solely by reason of federal law there would 
seem to be strong justification for appellee’s 
contention that the tort asserted to lie in 
the third party complaint is governed by 
federal common law? with no right of con- 
tribution between tortfeasors.* In any event 
from the inescapable factual allegations, 
under the Pennsylvania Act to provide for 
contribution among tortfeasors, June 24, 
1939, P. L. 1075, 12 P. S. § 2081 which was 
in effect when the alleged tort commenced, 
and its successor, the Uniform Contribution 
Among Tortfeasors Act, July 29, 1951, P. L. 
1130, 12 P. S. §§ 2082 et seqg., there would 
be no contribution from the third party de- 
fendant to the defendants. The former Sec- 
tion 2081 defines joint tortfeasors as “those 
who are jointly or severally liable for a tort 
where, as between them, such liabilities are 
either all primary or all secondary.” The 
current Section 2082 gives the definition “two 
or more persons jointly or severally liable 
in tort for the same injury to persons or 
property * * *’, Here the alleged injury 
caused plaintiff, by the defendants prevent- 
ing the Erlanger from presenting legitimate 
attractions, was not the separate and distinct 
injury said to have been caused by the third 
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party defendants’ refusal to permit’ plaintiff 
to show first run movies. 


[Conspiracy Between Corporation 
and Stockholder| 


The original contention of appellants was 
that which appears in their third party com- 
plaint, namely, that Goldman conspired with 
his Goldman Theatres, Inc. to prevent plain- 
tiff from showing first run movies in viola- 
tion of the Anti-Trust Laws of the United 
States. This was argued at length in the 
district court. The complaint was dismissed 
on the ground that the Goldman Theatres, 
Inc. could “not conspire with itself, te. 
its officers, agents and employees”. Appel- 
lants urge that the district court overlooked 
the circumstance that Goldman was a share- 
holder of his corporation. He was indeed 
a shareholder of Goldman Theatres, Inc.; 
its only shareholder. But the three cases ‘ 
cited to support a differentiation on account 
of this from the sound holding in Nelson 
Radio & Supply Co., Inc. v. Motorola, Inc. 
[1952 TrapE CASEs { 67,386], 200 F. 2d 911, 
914 (5 Cir. 1952), cert. denied, 345 U. S. 
925 (1953)* do not impinge on the funda- 
mental rule of Nelson. In those three decisions 
there were separate corporate conspirators. 
Here there is one, acting through its proper 
agent. The reference to the Report of the 
Attorney General’s National Committee to 
Study the Anti-Trust Laws also refers to 
two distinct corporations and deals with the 
opinions referred to by appellant. It does not 
mention Nelson Radio or attempt to cover the 
problem before us of the corporation acting 
through its officer, agent and shareholder. 

As we prefer to dispose of this appeal 
on the merits we have not examined at 
great length appellee’s motion to dismiss. 
We therefore express no opinion thereon. 

The judgment in favor of William Gold- 
man and William Goldman Theatres, Inc. 
upon the third party complaint filed herein 
will be affirmed. 


2See Dice v. Akron, C. € Y. R. Co., 342 U.S. 
359 (1952): Stella v. Kaiser, 221 F. 2d 115 (2 
Cir. 1955), cert. denied, 350 U. S. 835; United 
States ex rel. Marcus v. Hess, 154 F. 2d 291 (3 
Cir, 1946); Barnes Coal Corp. v. Retail Coal 
Merchants Ass’n. [1940-1948 TRADE CASES 
{ 56,217], 128 F. 2d 645 (4 Cir. 1942). 

3 Halcyon Lines v. Haenn Ship Ceiling & Re- 
fitting Corp., 342 U. S. 282 (1952): Union Stock 
Yards Co. v. Chicago B. € Q. R. Co., 196 U. S. 
217, 224 (1905). 
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4 Timken Roller Bearing Co. v. United States 
[1950-1951 TRADE CASES f 62,837], 341 U. S. 
593 (1951); Kiefer-Stewart Co. v. Seagram & 
Sons [1950-1951 TRADE CASES { 62,737], 340 
U. S. 211 (1951); United States v. Yellow Cab 
Co. [1946-1947 TRADE CASES f 57,576], 332 
U. S. 218 (1947). 

5 See Hudson Sales Corp. v. Waldrip [1954 
TRADE CASES {f 67,694], 211 F. 2d 268 (5 Cir. 
1954), cert. denied, 348 U. S. 821; Whiteley v. 
Foremost Dairies, Inc., 151 F. Supp. 914 [1957 
TRADE CASES f 68,748], 923 (D. C. W. D. 
Ark. 1957), affd. 254 F. 2d 36 (8 Cir. 1958). 
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Goldlawr, Inc. v. United Booking O fice, Inc. 


[]] 69,624] Goldlawr, Incorporated v. United Booking Office, Inc., Select Operating 
Corporation, and Morgan Guaranty Trust Co. of New York (successor to Guaranty Trust 
Co. of New York) and Asher Levy, Executors and Trustees of the Estate of Marcus 
Heiman. 


In the United States District Court for the Southern District of New York. Civil 
149-349. Dated February 17, 1960. 


Sherman and Clayton Antitrust Acts 


Private Enforcement and Procedure—Suit for Civil Damages—Pretrial Procedures— 
Interrogatories—Scope—Permitting “Inspection” in Lieu of Answer.—A treble damage 
plaintiff seeking to ascertain the nature and extent of the relationship between a defendant 
and other alleged conspirators was entitled to information as to who paid all or Part of 
the compensation of that defendant’s “supervisory personnel,’ but was not entitled to 
such information as to the defendant’s other employees. A further objection to that 
interrogatory “to the extent that” it had “not already been answered” in other litigation 
was rejected on the ground that, since the defendant had not specified the extent to which 
it went beyond “inquiries already answered,” it was impossible to determine what limita- 
tions the defendant sought. The defendant was also required to answer an interrogatory 
requesting information as to the amount of money received from, and the identity of, 
alleged “ticket scalpers”’ (persons selling theatre tickets at prices exceeding box office 
prices). It was further provided that the defendant, “in lieu of furnishing an answer, 
may permit the plaintiff to inspect all the relevant books and records and compile for 
itself the information sought.” 


See Private Enforcement and Procedure, Vol. 2, { 9013.875. 


For the plaintiff: Harold E. Kohn and Dolores Korman of Dilworth, Paxson, Kalish, 
Kohn & Dilks; Curtis, Mallet-Prevost, Colt & Mosle, Counsel of Record. 


For the defendants: Lipper, Shinn & Keeley, New York, N. Y. (for Morgan Guaranty 
Trust and Asher Levy), and Gerald Schoenfeld and Bernard B. Jacobs, New York, N. Y. 
(for United Booking Office and Select Operating Corp.). 


For prior opinions of the U. S. Court of Appeals, Second Circuit, see 1960 Trade 
Cases {| 69,605 and 1959 Trade Cases { 69,580. For a prior opinion of the U. S. District 
Court, Southern District of New York, see 1959 Trade Cases { 69,436. 


[Interrogatories| 


Patmiert, District Judge [In full text]: 
Defendants United Booking Office, Inc. 
(UBO) and Select Operating Corporation 
(SOC) have filed objections to certain of 
plaintiff’s interrogatories. See Fed. R. Civ. 
P2333! 


[Payments to Defendant's Employees] 


Defendant UBO has objected to Inter- 
rogatory Number 4 which calls for a list 
of “employees and supervisory personnel, 
the positions each held, their duties, the 
dates of employment, their compensation, 
and the persons or corporations who paid 
all or part of their compensation, or who 
reimbursed (UBO) for all or part of their 
compensation, and the amount of such pay- 
ment or reimbursement.” Objection is made 
on the ground that the information sought 
is irrelevant to the issues in the case and 
the preparation of the answer would be 
unduly burdensome. 
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Plaintiff's demand would require UBO to 
prepare a summary of its employment 
records from 1950 until the time it ceased 
doing business. Part of the information 
sought seems to have little relevance to the 
principal allegations of the complaint to the 
effect that UBO had a part in a conspiracy 
to monopolize the theatre industry and to 
restrain the showing of legitimate attrac- 
tions except in the theatres of the con- 
spirators. To support its allegations, plaintiff 
seeks to ascertain the nature and extent of 
the relationship between UBO and other 
alleged conspirators. In this context, in- 
formation as to supervisory personnel may 
be of some importance. However, the 
request for employment histories of all em- 
ployees, regardless of position, is:too sweep- 
ing in scope to be justifiable. See 4 Moore, 
Federal Practice, par. 33.20 (2d ed. 1950). 
Nor should defendant be required to’ as- 
semble a detailed compensation record for 
each employee. It should be sufficient for 
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plaintiff’s purpose to require defendant to 
furnish information as to persons or corpo- 
rations, other than UBO, who paid all or 
part of UBO employees’ compensation. 


Interrogatory Number 4 directed to de- 
fendant UBO is therefore modified as fol- 
lows: State the names, addresses, positions 
and duties of your supervisory personnel; 
the names and addresses. of persons or 
corporations, other than UBO, who paid for 
or reimbursed you for all or part of the 
compensation due to your employees; the 
portion of your total employment expenses 
represented by funds supplied by each such 
person or corporation. This information 
should be furnished on an annual basis for 
the relevant period of inquiry established 
at the pre-trial conference of December 11, 
1959. To the extent that plaintiff calls for 
further information in Interrogatory Num- 
ber 4, the objection of defendant UBO is 
sustained. 


[“Ticket Scalpers’—Identity] 


Both defendants have objected to inter- 
rogatories regarding persons who partici- 
pated in ticket sales in excess of box office 
prices and amounts received by defendants 
and affiliates from such sales. On Septem- 
ber 28, 1959, this Court, in denying defend- 
ants’ motion to strike allegations in the 
complaint relating to such ticket sales, 
stated that decision as to their materiality 
should await trial of the case. Therefore 
the issue of materiality was not decided, as 
plaintiff contends, but was specifically left 
open for future determination. Since the 
broad inquiry sought is of questionable 
relevance to the injury alleged to have been 
sustained by plaintiff, cf. Burroughs v. 
Warner Bros. Pictures, Inc. [1953 TRADE 
Cases 67,545], 14 F. R. D. 165 (D. Mass. 
1953), the scope of these interrogatories 
should be limited. 

Interrogatory Number 7, addressed to 
UBO, and Interrogatories Numbers 10-13, 
addressed to SOC, are therefore modified 
as follows: List additional proceeds, if any, 
received by you or by subsidiary or affiliated 
corporations as a result of ticket sales in 
excess of box office prices. If such addi- 
tional proceeds have been received, indicate 
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the names and addresses of the individuals 
or firms through whom such sales were con- 
summated and from whom such amounts 
were received. This information should be 
furnished on an annual basis for the relevant 
period of inquiry. To the extent that Inter- 
rogatory Number 7, directed to UBO, and 
Interrogatories Numbers 10-13, directed to 
SOC, call for further information, the ob- 
jections of the defendants are sustained. 


[“Discovered Information’’] 


Defendant SOC also objects to Inter- 
rogatory Number 4 to the extent that this 
interrogatory has not already been answered 
in the Pennsylvania litigation. As stated at 
the pre-trial conference and to avoid un- 
necessary duplication, the parties are ex- 
pected to stipulate that information obtained 
through discovery procedures in Penn- 
sylvania will be available as “discovered 
information” in this action. In Interrogatory 
Number 4, plaintiff seeks information con- 
cerning the physical characteristics of and 
the nature of defendant’s interest in theatres 
which SOC or its affiliates own, operate or 
lease. Since SOC has not specified the 
extent to which this interrogatory goes be- 
yond inquiries already answered in Penn- 
sylvania, it is impossible for this Court to 
determine what limitations defendant now 
seeks. See 4 Moore, Federal Practice, supra 
at p. 2316. Moreover, the requests appear to 
be reasonable in scope and, under the liberal 
test applicable at the discovery stage, rele- 
vant to the subject matter of the action. 
Therefore defendant SOC’s objection to In- 
terrogatory Number 4 is denied except as 
to item 4(f) which plaintiff has consented 
to withdraw without prejudice to a renewed 
request. 


[Inspection as Substitute for Answer] 


In the case of any interrogatory to which 
objection has been interposed, UBO and 
SOC, in lieu of furnishing an answer, may 
permit the plaintiff to inspect all the rele- 
vant books and records and compile for 
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itself the information sought. See Fed. R. 
Civ. P. 30(b). 
So Ordered. 
| 69,624 


76,510 Court Decisions Number ate 
Niresk Industries, Inc. v. FTC 


[1 69,625] Niresk Industries, Inc. and Bernice Stone Kahn v. Federal Trade Com- 
mission. - 


In the United States Court of Appeals for the Seventh Circuit. September Term, 1959 
—January Session, 1960. No. 12745. Dated March 2, 1960. 


On Petition for Review of Order of the Federal Trade Commission. 


Federal Trade Commission Act 


Unfair Practices—Misrepresentation of Cooker-Fryer—Identity of Product with Well- 
Known Trade Name—Substantial Evidence To Support Findings—FTC Order Affirmed. 
—A Federal Trade Commission order prohibiting a corporation engaged in the mail order 
business and in the sale of kitchen ware from falsely using a well-known trade name and 
“suaranty seal” to indicate that its cooker-fryer was made by a well-known firm, was 
affirmed. The Commission found that the corporation, in its early advertisements, dis- 
played a well-known trade name as one of the most prominent and leading characteristics 
of its advertising. A “guaranty seal” used sometimes in conjunction with the cover of the 
cooker-fryer, and sometimes separate and apart from the cover or other part of the appli- 
ance, was prominently displayed and emphasized. From an inspection of the advertise- 
ments alone the Commission could find and conclude that the use of the trade name and 
“guaranty seal” in such a manner had a tendency to mislead the purchaser and constituted 
a violation of the Federal Trade Commission Act. It was for the Commission, not the 
court, to determine the ultimate impression of these advertisements upon the minds of the 
purchasing public, and, in making that determination, the Commission could look not only 
to the meaning of the word used, but also to “all that is reasonably implied.” 


See Unfair Practices, Vol. 2, | 5081.132, 5089.25. 


Unfair Practices—Misrepresentation as to Price of Cooker-Fryer—FTC Responsi- 
bility for Complete Evidence——A Federal Trade Commission finding that a corporation 
falsely represented that it was offering its cooker-fryer to the public at a reduced price and 
at a substantial saving from the regular price at which such appliance was offered for sale 
was affirmed. The corporation’s contention that the Commission’s findings as to illegality 
of its pricing practices were based largely upon the testimony of buyers for large depart- 
ment stores who were not qualified to testify to the conditions in other parts of the 
country or to pricing practices in the mail order business contained some justification; 
however, the undisputed testimony of those witnesses, considered in the light of the testi- 
mony as a whole, did form a substantial basis upon which the Commission’s findings 
rested. It was found that the Commission heard just enough evidence as would, prima 
facie, sustain its findings as to the practices charged in the complaint and no more. The 
Commission should assume a wider responsibility than that necessarily undertaken by a 
private litigant and substantiate its injunctive orders upon the concrete basis of a thorough 
investigation and full presentation of evidence whenever the existence of unfair or decep- 
tive practices is charged in a complaint. 


See Unfair Practices, Vol. 2, J 5095.30, 5201.311. 


Unfair Practices—False Advertising of Cooker-Fryer—FTC Order Not Too Broad. 
—A Federal Trade Commission order prohibiting not only the further use of precise 
practices found to have existed in the past, but also, the future use of related and similar 
practices, with respect to the product involved as well as to its other products, was not 
too broad. The Commission has a large discretion in its choice of a remedy which seems 
necessary to cope with the unlawful practices found. The courts may interfere with the 
Commission’s choice only if the remedy selected bears no reasonable relationship to such 
unlawful practices. Therefore, it was entirely reasonable for the Commission to frame its 
order broadly enough to prohibit the corporation’s use of identical illegal practices for any 
purpose, or in conjunction with the sale of any and all products. i 


See Unfair Practices, Vol. 2, { 5201.48]. 


; Unfair Practices—Misuse of Trade Name—Discontinuance of Practice—Effect of 
Private Decree.—The Federal Trade Commission’s determination that a corporation’s use 


1 69,625 


© 1960, Commerce Clearing House, Inc. 


Number 148—91 


3-17-60 Cited 1960 Trade Cases 


76,511 
Niresk Industries, Inc. v. FTC 


of a well-known trade name and “guaranty seal” to promote the sale of its cooker-fryer 
constituted unfair practices could not be considered either arbitrary or clearly wrong. Nor 
were the findings with respect to such practices weakened because the corporation aban- 
doned the use of the “guaranty seal” in advertising while the complaint was pending before 
the Commission or by the fact that the corporation, after a consent decree in a private suit 
brought against it by the firm whose trade name it used, had modified the manner in which 
it used the trade name in conjunction with the sale and advertising of its appliances. The 
corporation’s present use of the trade name might well comply with the consent decree in 
the private suit, “but it does not necessarily follow that that use is not yet deceptive as 
the Commission found.” 


See Unfair Practices, Vol. 2, § 5201, 5201.171. 


For the petitioners: William J. Welsh and B. L. Pollak. 


For the respondent: 
Commission, 


Alan B. Hobbes, Assistant General Counsel, Federal Trade 


Affirming and enforcing a cease and desist order of the Federal Trade Commission 


in Dkt. 6779. 


Before Durry and SCHNACKENBERG, Circuit Judges, and Mercer, District Judge. 


[FTC Order—Review] 


Mercer, District Judge [In full text]: This 
cause is before the Court upon a petition to 
review and set aside a cease and desist or- 
der entered against petitioners by the Fed- 
eral Trade Commission after hearings on a 
complaint filed by the Commission which 
charged petitioners with engaging in unfair 
and deceptive acts and practices and unfair 
methods of competition in commerce in vio- 
lation of Section 5(a) of the Federal Trade 
Commission Act. 15 U. S. C. § 45(a). 


[Nature of Business] 


Petitioner, Niresk, is a corporation en- 
gaged in the conduct of a mail order busi- 
ness and in the sale and distribution of 
kitchen ware in interstate commerce. Peti- 
tioner, Bernice Stone Kahn, is the president of 
Niresk. In such capacity, she formulates and 
controls Niresk’s policies, acts and practices. 


[Advertisements for Cooker-Fryer] 


One of the products sold by Niresk dur- 
ing the period of time encompassed by the 
evidence on the record was an electric cooker- 
fryer which was manufactured by Merit 
Enterprises, Inc., of Queens Village, New 
York. In conjunction with its sales cam- 
paign for that cooker-fryer, Niresk employed 
advertisements which appeared in a large 
number of periodicals of nationwide circula- 
tion. Those advertisements stated to the 
reader, and to the purchasing public at 
which they were directed, that the regular 
value of the cooker-fryer which Niresk was 
offering for sale was $39.95—$29.95, in the 
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later advertisements—whereas Niresk was 
offering the appliance for sale to the public 
at prices ranging from $8.95 to a low of 
$6.95. The Merit fryer was equipped with 
a Westinghouse thermostat. As a part of 
its sales campaign for the appliance, the 
petitioners prominently displayed the West- 
inghouse name in its advertisements. The 
advertisements also displayed, in various 
contexts, the Good Housekeeping Guaranty 
Seal. 


[Misrepresentation of Price] 


In its complaint, issued April 16, 1957, the 
Commission charged that petitioner’s rep- 
resentations with respect to price of the 
appliance and their use of the Westinghouse 
name and the Good Housekeeping Seal in 
such advertisements for sale of the Merit 
cooker-fryer were either false or deceptive, 
or both false and deceptive. The complaint 
therefore charged that each such advertising 
practice constituted an unfair act and prac- 
tice, and also that petitioners’ use of the 
Westinghouse name and the Good House- 
keeping Seal constituted unfair competition 
in commerce in violation of the Act. 


Petitioners answered the complaint, inter 
alia, admitting the use in their advertising 
of the charged representations as to price 
and as to the fact of petitioners’ use of the 
name Westinghouse and the Good House- 
keeping Seal, but denying the allegations that 
such representations were false or deceptive. 

Hearings were had on the complaint and 
answer before a trial examiner. Upon con- 
clusion of the hearings, the trial examiner 
entered his initial decision finding, inter alia, 
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that the representations in petitioners’ adver- 
tising that the regular value of the appliance 
was either $39.95 or $29.95 were false, that 
the name Westinghouse had been used, and 
was being used, in advertising in a fashion 
which tended to induce the belief that the 
appliance was manufactured by the West- 
inghouse Electric Corporation, that peti- 
tioners’ use of the Good Housekeeping Seal 
had the effect, by implication, of inducing 
the belief that the appliance had been awarded 
that seal, when, in fact, petitioners’ use 
thereof was unauthorized, and that peti- 
tioners had falsely represented by their ad- 
vertising that they were offering the Merit 
appliance to the public at a reduced price 
and at a substantial saving from the regular 
or customary price at which such appliance 
was offered for sale. The examiner con- 
cluded that each of the summarized repre- 
sentations by petitioners contained the seed 
of deception and constituted an unfair and 
deceptive practice within the proscription of 
the Act. 
[Proposed Order] 

The trial examiner filed a proposed order, 
based upon the above summarized findings 
and conclusions, which directed petitioners, 
in the offering for sale, sale or distribution 
of the cooker-fryer or any other product, er 
products, in commerce, to cease and desist 
from representing either directly or by im- 
plication, that the regular value of any prod- 
uct was in excess of the actual customary 
retail value thereof, that any product was 
being offered to the public at a saving from 
the customary retail price unless such rep- 
resentation was true, that any product is 
manufactured by Westinghouse Electric 
Corporation, or other person or firm, when 
such is not a fact, and that any product has 
been awarded the Good Housekeeping Guar- 
anty Seal when such is not a fact. 


[Initial Order Adopted] 


Petitioners appealed the proposed order 
of the examiner to the Commission. After 
review upon briefs and oral argument, the 
Commission rendered its decision denying 
the appeal, adopting as its own the initial 
decision of the examiner and entering the 
cease and desist order which the examiner 
had proposed. The instant petition was 
filed, praying review of that order. 


[Cases Cited] 


Misrepresentations of the regular and cus- 
tomary value of a product offered for sale 
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and of savings afforded by an offered sale 
price of such product are unfair and decep- 
tive practices as defined by the Act. Fed- 
eral Trade Commission v. Standard Education 
Society [1932-1939 Trane Cases { 55,170], 302 
U. S. 112, 115-116; Kalwajtys v. Federal 
Trade Commission, 7 Cir. [1956 TRADE CASES 
1 68,525], 237 F. 2d 654, 656, cert. denied 352 
U.S. 1025. The use of labels or trade names 
in a manner having a capacity or tendency 
to mislead the purchaser is likewise pro- 
hibited by the Act. Lighthouse Rug Co. v. 
Federal Trade Commission, 7 Cir., 35 F. 2d 
163, 165-166; Pep Boys v. Federal Trade Com- 
mission, 3 Cir. [1940-1943 TRADE CASES 
56,311], 122 F. 2d 158, 161; Federal Trade 
Commission v. Real Products Corporation, 2 
Cir. [1932-1939 Trape Cases § 55,160], 90 F. 
2d 617, 619. Therefore, a cease and desist 
order was properly entered in this case if 
the Commission’s findings of fact are sup- 
ported by substantial evidence upon the 
record as a whole. Universal Camera Corp. 
v. National Labor Relations Board, 340 U. S. 
474, 487-488; Erickson v. Federal Trade Com- 
mission, No. 12635, 7 Cir. [1959 TRADE CaAsES 
7 69,527], November 19, 1959; Aronberg v. 
Federal Trade Comnussion, 7 Cir. [1940-1943 
TRADE CASES { 56,324], 132 F. 2d 165, 170. 


[Substantial Evidence To Support FTC 
Findings] 


We have reviewed the record and con- 
clude that the findings of the Commission 
are supported by substantial evidence, even 
though, upon the record which the Commis- 
sion chose to make in this case, a close 
question is presented as to substantial sup- 
port for findings relating to price repre- 
sentations, 


[Testimony as to Pricing Practices] 


Relevant to the price question, it is not 
disputed that petitioners did represent that 
$39.95 (sometimes $29.95) was the regular 
price of the appliance, and that they were 
offering the appliance to the purchasing 
public at the substantially reduced prices of 
$8.95, $7.95, and $6.95 during the various 
periods of time covered by the advertise- 
ments in the record. It is not disputed that 
the unit cost of the appliance to petitioners 
was $5.25. Niresk’s manager testified that 
Niresk had never offered the appliance for 
sale at either the $39.95 or the $29.95 prices, 
but that its regular selling price of the ap- 
pliance varied from $8.95 to $6.95, the sale 
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prices stated in the several advertisements. 
He further testified that he knew of no one 
who had offered the Merit appliance for sale 
at either the $39.95 or $29.95 prices. He 
stated that petitioners had relied upon rep- 
resentations made in advertising fliers and 
a Life Magazine advertisement by Merit 
Enterprises, Inc., which had represented 
that the appliance was a $39.95 value. Ad- 
ditional evidence on this question was largely 
restricted to the testimony of two buyers of 
small appliances who were employed by 
Chicago department stores. Each testified 
that, during the critical periods covered by 
the evidence in the record, there were cooker- 
fryer appliances on the market which did 
retail for as much as $39.95, but that appli- 
ance of quality comparable to that of the 
Merit unit sold at retail during the critical 
period involved here for prices ranging from 
$12.00 to $20.00 per unit. One of these wit- 
nesses testified that such an appliance might 
have retailed for as much as $22.95 during 
a part of 1957. One of these witnesses tes- 
tified that cooker-fryers similar to the fryer 
shown in the Merit Enterprises Life adver- 
tisement would not have sold at retail for 
$39.95 at the time the Life ad appeared, but 
would have been priced at less than $15.00 
per unit. 


[Pricing Practices Found Deceptive] 


On the basis of the record as a whole, we 
must conclude that the Commission’s find- 
ings that petitioners’ pricing representations 
were false and that the same constituted 
unfair and deceptive practices in commerce, 
are sustained by substantial evidence. We 
do feel, however, that the Commission must 
be reprimanded for its apparent position in 
this case upon the pricing questions that it 
would hear just enough evidence as would, 
prima facie, sustain its findings as to the 
practices charged in the complaint and no 
more The Commission, as other adminis- 
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trative agencies, occupies a unique position 
which was unknown to common law juris- 
prudence. The Commission wears all of the 
hats involved in proceedings instituted under 
its authority. It is, at once, the accuser, the 
prosecutor, the judge and the jury. The 
wide scope of its discretion in the resolution 
of questions within its realm is founded and 
sustained by the courts upon the fact that 
its jurisdiction exists in a specialized field, 
wherein expertise is felt to be a necessity. 
Under those circumstances we feel that the 
Commission should assume a wider respon- 
sibility than that necessarily undertaken by 
a private litigant and substantiate its injunc- 
tive orders upon the concrete basis of a 
thorough investigation and full presentation 
of evidence whenever the existence of un- 
fair or deceptive practices is charged against 
any respondent. 


[FTC Responsibility] 


Here petitioners contend with some justi- 
fication that the Commission’s findings as 
to illegality of the petitioner’s pricing prac- 
tices are based largely upon the testimony 
of buyers for large Chicago department 
stores who were not qualified to testify to 
conditions in other parts of the country or 
to pricing practices in the mail order in- 
dustry. We think the point asserted by 
petitioners is principally an attack in this 
court upon the credibility of those witnesses 
and upon the weight which might be ac- 
corded to their testimony. Both credibility 
questions and testimonial weight are ques- 
tions upon which we may not second-guess 
the Commission. Corn Products Refining Co. 
v. Federal Trade Commission [1944-1945 
TRADE Cases J 57,363], 324 U. S. 726, 739; 
Erickson v. Federal Trade Commission, No. 
12635, 7 Cir. [1959 Trape Cases { 69,527], 
November 19, 1959; Carter Products, Inc. v. 
Federal Trade Commission, 9 Cir. [1959 TRADE 
Cases § 69,390], 268 F. 2d 461, 491, cert. 


1 The Commission’s position is epitomized by 
the following excerpts from colloquy between 
the Examiner and counsel: 

“Mr. Mathias: (Commission’s Attorney) * * * 
I would like to offer more evidence as to retail 
prices on such products in other parts of the 
country and also retail prices in the mail order 
trade, and also dissatisfied customer testimony. 
In view of the facts, especially since apparently 
we are going on the assumption the witnesses 
I put on yesterday were very limited in their 
knowledge as to the prices in the retail trade, 
I think it is absolutely necessary to put on the 
retail trade witnesses from other parts of the 
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“Trial Examiner Cox: Mr. Mathias, I don’t 
want to evaluate the evidence until I have seen 
it in writing, but I am not inclined to hold very 
many hearings with respect to the selling price 
of this cooker or of comparable cookers. I 
think, however, you might want to read the 
record and evaluate that before we make any 
other moves. 

“Mr. Mathias: That is agreeable with me sir. 

“Trial Examiner Cox: But at this time I 
would be very strongly inclined not to set any 
more hearings in this proceeding unless there is 


more evidence than you have just indicated, 
* * 8) 
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denied 361 U. S. 884. As we have indicated, 
we believe that the undisputed testimony of 
those witnesses, considered in the light of 
the record as a whole, does form a substan- 
tial basis upon which the Commission’s 
findings rest. Upon that basis we sustain 
the Commission’s findings, but it ill be- 
hooves the Commission to take the position 
that it need adduce only enough evidence 
to barely sustain its ultimate decision. Such 
a position can only lead to a lessening of 
respect and confidence in the Commission’s 
integrity and acts. 


{Identity of Product with Well-Known 
Brands Deceptive 


Petitioner’s contentions that the findings 
of the Commission with respect to their 
unfair and deceptive use of the Westing- 
house name and Good Housekeeping Seal 
are not substantially supported by the evidence 
are wholly without merit. In this respect, 
in its early advertisements, Niresk displayed 
the Westinghouse name as one of the most 
prominent and leading characteristics of its 
advertising. The Good Housekeeping Seal, 
used sometimes in conjunction with the 
cover of the cooker-fryer and sometimes 
separate and apart from the cover or other 
part of the appliance, was prominently dis- 
played and emphasized. We think the Com- 
mission could find and conclude, from an 
inspection of the advertisements alone, that 
they had a tendency to induce the purchas- 
ing public to believe that the appliance was 
manufactured by the Westinghouse Electric 
Corporation and that the appliance had been 
awarded the Good Housekeeping Seal. As 
we pointed out in Zenith Radio Corp. v. Fed- 
eral Trade Commission [1944-1945 TraprE 
CASES {[ 57,252], 7 Cir., 143 F. 2d 29, 31: 


“The Commission was not required to 
sample public opinion to determine what 
the petitioner was representing to the 
public. The Commission had a right to 
look at the advertisements in question, 
consider the relevant evidence in the rec- 
ord which would aid in interpreting the 
advertisement, and decide for itself whether 
the practices engaged in by the petitioner 
were unfair or deceptive as charged in 
the complaint.” 


[Cases Cited] 


To the same effect are, Kalwajtys uv. Fed- 
eral Trade Commission, 7 Cir. [1956 TRADE 
CasEs {[ 68,525], 237 F. 2d 654, 656, cert. denied 
352 U. S. 1025; Progress Tailoring Co. v. 
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Federal Trade Commission, 7 Cir. [1946-1947 
Trave Cases § 57,440], 153 F.. 2d 103, 105; 
Parker Pen Co. v. Federal Trade Commission, 
7 Cir. [1946-1947 Trave Cases 57,519], 159 
F, 24.509, 510-511; Aronberg v. Federal Trade 
Commission, 7 Cir. [1940-1943 TrapeE CasEs 
{ 56,324], 132 F. 2d 165, 167. It was for the 
Commission, not this court, to determine 
the ultimate impression of these advertise- 
ments upon the minds of the purchasing 
public, and, in making that determination, 
the Commission may look not only to the 
meaning of the words used, but also to “all 
that is reasonably implied.” Aronberg v. 
Federal Trade Commission, supra, at 167. As 
Judge Lindley there pointed out, the Com- 
mission’s determination is not restricted to 
a consideration of what impression an ex- 
pert or careful reader would draw from the 
advertisements. The Commission may em- 
ploy its expertise and envision an advertise- 
ment as it would be seen by the public 
generally “which includes the ignorant, the 
unthinking and incredulous, who, in making 
purchases, do not stop to analyze but too 
often are governed by appearances and gen- 
eral impressions.” [bid. 

Again, in Kalwajtys v. Federal Trade Com- 
mission, supra, at 656, we said: 

“The meaning of advertisements or 
other representations to the public, and 
their tendency or capacity to mislead or 
deceive, are questions of fact to be deter- 
mined by the Commission and should be 
upheld by a reviewing court unless arbi- 
trary or clearly wrong.” 

Here we cannot say that the Commis- 
sion’s determination that petitioner’s use of 
the Westinghouse name and the Good House- 
keeping Seal constituted unfair and decep- 
tive practices is either arbitrary or clearly 
wrong. We do not think the findings with 
respect to such practices are weakened be- 
cause petitioners abandoned the use of the 
Good Housekeeping Seal in advertising 
while the complaint was pending before the 
Commission or by the fact that petitioners, 
after a consent decree in a private suit 
brought against them by Westinghouse 
Electric Corporation, have modified the 
manner in which they now use the West- 
inghouse name in conjunction with the 
advertising and sale of their appliances. 
Petitioners’ present use of the Westing- 
house name may well comply with the con- 
sent decree in the private suit instituted by 
Westinghouse, but it does not necessarily 
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Niresk Industries, Inc. v. FTC 


follow that that use is not yet deceptive as 
the Commission found. 


[FTC Order Not Too Broad] 


Finally, petitioners contended that the 
order of the Commission is too broad and 
should, therefore, be set aside or modified. 
The findings of unfair and deceptive prac- 
tices against petitioners were confined to 
their advertising and sale of the cooker- 
fryer, while the order of the Commission 
enjoins the use of like advertising by peti- 
tioners in conjunction with the sale of the 
fryer or any other product.” Petitioners con- 
tend that the order must be restricted to 
their advertisement and sale of the cooker- 
fryer alone. 


[Coverage of FTC Order] 


We do not agree with that contention. 
The Commission has a large discretion in 
its choice of a remedy which it deems nec- 
essary to cope with the unlawful practices 
found, and the courts may interfere with 
the Commission’s choice only if the remedy 
selected bears no reasonable relationship to 
such unlawful practices. Federal Trade Com- 
mission v. National Lead Co. [1957 TRapdE 
CasEs {[ 68,629], 352 U. S. 419, 429; Federal 
Trade Commission v. Ruberoid Co. [1952 
TRADE CASES { 67,279], 343 U. S. 470, 473. 
Commission orders are not designed to 
punish for past transgressions, but are de- 
signed “as a means for preventing illegal 
practices in the future.” Federal Trade Com- 
mission v. Ruberoid Co., supra, at 473. To the 
end that the Commission may achieve that 


2The order proposed by the Examiner and 
entered by the Commission is in words and 
figures as follows: 

“It is Ordered that respondent Niresk Indus- 
tries, Inc., a corporation, and its officers, and 
respondent Bernice Stone Kahn, individually 
and as an officer of said corporation, and re- 
spondents’ agents, representatives and em- 
ployees, directly or through any corporate or 
other device, in connection with the offering for 
sale, sale, or distribution of the Cooker-Fryer 
or any other products in commerce, as ‘com- 
merce’ is defined in the Federal Trade Commis- 
sion Act, do forthwith cease and desist from: 

A. Representing, directly or by implication, 
that: 

1. Certain amounts are the regular and usual 
retail prices of products when such amounts 
are in excess of the prices at which such prod- 
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purpose, its orders may prohibit not only 
the further use of the precise practice found 
to have existed in the past, but also, the 
future use of related and similar practices. 
Ibid. Petitioners market a large number of 
products in Commerce. They stand _ ad- 
judged guilty of the use of illegal practices 
in the advertisement and sale of one prod- 
uct. We think it is entirely reasonable for 
the Commission to frame its order broadly 
enough to prohibit petitioners use of iden- 
tical illegal practices for any purpose, or in 
conjunction with the sale of any and all 
products. 


[FTC Order Enforced] 


The petition to review and set aside the 
Commission’s order is hereby denied, and 
enforcement of the order of the Commis- 
sion is ordered. 


[Concurring Opinion] 


ScCHNACKENBERG, Circuit Judge, concurring 
[In full text]: I approve of Judge Mercer’s 
opinion with the exception that I do not 
agree with his criticism of the Commission 
for taking the position that it need adduce 
only enough evidence to barely sustain its 
ultimate decision, and that such a position 
can only lead to a lessening of respect and 
confidence in the Commission’s integrity 
and acts. 


If it adduces enough evidence to sustain 
its action and decision I see no reason why 
it should spend public funds by enlarging 
its investigation for the purpose of gather- 
ing additional evidence. 


ucts are regularly and customarily sold at 
retail; 

2. Any savings are afforded from the retail 
price of products unless such savings represent 
a reduction from the price at which said prod- 
ucts are regularly and customarily sold at 
retail; 

3. The Cooker-Fryer is the product of, or 
manufactured by, the Westinghouse Electric 
Corporation; or that any other product is the 
product of, or manufactured by, the Westing- 
house Electric Corporation or any other corpo- 
ration, firm, or individual, when such is not a 
fact; 

4. The Cooker-Fryer has been awarded the 
Good Housekeeping Guaranty Seal; or that any 
other product has been awarded the Good 
Housekeeping Guaranty Seal, when such is not 


a fact.” 
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[1 69,626] United Shoe Machinery Corp. v. International Shoe Machine Corp. 


In the United States Court of Appeals for the First Circuit. No. 5574. Dated 
February 23, 1960. 


On Appeal from the United States District Court for the District of Massachusetts. 
McCarthy, District Judge. 
Clayton Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—Statute of Limitations 
—Tolling Statute During Pendency of Government Suit—Retroactive Construction of 
1955 Amendment to Clayton Act.—Treble damage actions under the antitrust laws are 
barred by the Clayton Act unless commenced within four years after the action accrued. 
Therefore, a trial court should have granted a defendant’s motion for partial summary 
judgment as to that part of a plaintiff’s complaint which purported to assert a cause of 
action arising more than four years prior to the filing of the complaint. The court noted 
that there was no “significant difference” between the facts in the present case and those 
in Herman Schwabe, Inc. v. United Shoe Machinery Corp., 1960 TRADE Cases { 69,603, where 
another court, giving a retroactive construction to the 1955 amendment to the statute, 
rejected a plaintiff's argument that “since § 16 of the Act of 1914 [the Clayton Act] gave 


it the entire period of suspension during the pendency of the United States suit . . 


. plus 


the four years given by §15b of the Act of 1955, the amendment of 1955 should not be 
construed retroactively to cut down any part of this aggregate period.” 


See Private Enforcement and Procedure, Vol. 2, { 9010.275. 
For the appellant: Robert Proctor (John L. Hail, Jeptha H. Wade, and Choate, Hall 


& Stewart with him on brief). 


For the appellee: James M. Malloy (Ralph Warren Sullivan, Morton Myerson, and 


Ernst O, Seyfarth with him on brief). 


Before Woopsury, Chief Judge, and HarticAN and Atpricu, Circuit Judges. 


Opinion 
[Statute of Limitations] 


Per CurtaAM [Jn full text]: The plaintiff 
below and appellee here filed a complaint 
in the court below on December 14, 1956, 
to recover treble damages under §§ 15 and 
16 of Title 15 U. S. C., commonly known 
as the Clayton Act. It claimed damages 
from the time it was organized in 1938 
resulting from the defendant’s below and 
appellant’s here alleged monopolization of 
the shoe machinery business. The defendant 
answered and relying upon the 1955 amend- 
ments of the Clayton Act, 69 Stat. 283, 
moved under Rule 56(b) for partial sum- 
mary judgment insofar as the plaintiff's 
complaint purported to assert any cause of 
action arising more than four years prior 
to the filing of the complaint, that is prior 
to December 14, 1952. The court below de- 
nied the motion and in its order of denial 
certified the question presented as appro- 
priate for immediate appeal under § 1292(b). 
The defendant made timely application to 
this court for an appeal and we granted 
the application, 


[Schwabe Case] 


As in Herman Schwabe, Inc., v. United 
Shoe Machinery Corporation [1960 TRADE 
CASES { 69,603] decided by the United States 
Court of Appeals for the Second Circuit on 
January 20, 1960, a suit by the United States 
upon the same “cause of action” as that in 
the case at bar was pending against the 
defendant between December 15, 1947, and 
June 23, 1954. Nor is there any other signif- 
icant difference between the facts in this 
case and the facts in the Herman Schwabe, 
Inc., case in which the court considered and 
refuted the same arguments advanced by 
the plaintiff in the court below and again as 
the appellee on this appeal. We find noth- 
ing to add to the discussion of the Court of 
Appeals in that case. On the reasoning and 
statutory analysis of that opinion and on 
the cases cited therein: 


Judgment will be entered setting aside the 
order of the District Court and remanding the 
case to that Court for further consistent 
proceedings. 
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[69,627] Banana Distributors, Inc. v. John A. Werner. 


In the United States Court of Appeals for the Second Circuit. No. Ape araher 
Term, 1959. Docket No. 25368. Argued February 4, 1960. Decided February 26, 1960. 
On appeal from a judgment of the United States District Court for the Southern 
District of New York. Ricuarp H. Levert, District Judge. 
Plaintiff appeals from a judgment dismissing its suit for treble damages for violation 
of the antitrust laws against one of three defendants. No opinion below. Appeal dismissed 
for want of appellate jurisdiction. 


Sherman and Clayton Antitrust Acts 


Private Enforcement and Procedure—Suit for Civil Damages—Jurisdiction of Ap- 
pellate Court—Final Orders.—Where a single claim against multiple parties is dismissed 
against one but not against all, there can be no finding of finality under Rule 54(b) 
of the Federal Rules of Civil Procedure (Goldlawr, Inc. v. Heiman, 1959 Trape Cases 
7 69,580). Therefore, an appellate court lacks jurisdiction over such an appeal, A con- 
tention that the case is distinguishable from Goldlawr because a longer statute of limi- 
tations may apply to the appellee than to the other defendants does not change the fact 
that there are no separate claims against him. 

See Private Enforcement and Procedure, Vol. 2, J 9015.12. 

For the plaintiff-appellant: Thurman Arnold, Washington, D. C. (Blackwell Smith, 
New York, N. Y.; Arnold, Fortas & Porter, Washington, D. C.; Ernest Leff, Colchester, 
Conn.; Robert E. Nickerson, Greenwich, Conn.; and Austin, Burns, Appell & Smith, 
New York, N. Y., on the brief). 

For the defendant-appellee: Ralph M. Carson, New York, N. Y. (Hal F. Reynolds, 
Donald N. Dirks, and Davis Polk Wardwell Sunderland & Kiendl, all of New York, 
N. Y., on the brief). 

Before Mepina and WaTeRMAN, Circuit Judges, and MappENn, Judge, United States 
Court of Claims (sitting by designation). 

For a prior opinion of the Court of Appeals see 1959 Trade Cases {[ 69,445; for 
opinions of the U. S. District Court, Southern District of New York, see 1957 Trade Cases 
{| 68,881 and 68,876, 1956 Trade Cases {] 68,532, 68,446, 68,445, and 68,343, and 1955 Trade 
Cases {] 68,232. 


[Damage Action] 

Per CurtaM [In full text]: The plaintiff, 
Banana Distributors, Inc., brought this ac- 
tion for treble damages under the anti-trust 
laws against United Fruit Company, Fruit 
Dispatch Company and John A. Werner, 
President of Dispatch, and Director of 
United. At the end of the plaintiff's case the 
action against defendant Werner was dis- 
missed. The trial then continued terminat- 
ing in a mistrial when the jury was unable 
to reach a verdict. This appeal is, how- 
ever, only concerned with the dismissal as 
to defendant Werner. This judgment of 
dismissal contained a statement, such as is 
provided for in amended Rule 54(b) of the 
Federal Rules of Civil Procedure, that there 
was no just reason for delay and that judg- 
ment be entered in favor of defendant 
Werner. 

[Goldlawr Case} 

In Goldlawr v. Heiman (2 Cir., 1959), filed 

December 29, 1959 [1959 TRADE CASES 


J 69,580], rehearing denied in opinion filed 
on January 18, 1960 [1960 TrapeE CaseEs 
{ 69,605], this Court held that Rule 54(b) 
did not allow such a finding of finality as 
is required for an appeal under 28 U. S. C. 
Section 1291 in a case ‘‘where a single claim 
against multiple parties is dismissed against 
some but not against all.” A thorough scru- 
tiny of the complaint in this case reveals no 
separate claim as to defendant Werner. In 
an attempt to avoid the impact of the 
Goldlawr opinion, supra, the appellants have 
contended that this case is distinguishable 
because here a different and longer statute 
of limitations may apply to defendant 
Werner than to the other defendants. How- 
ever this is a matter of defense that does 
not change the fact that there are no sepa- 
rate claims against Werner. Therefore we 
must dismiss the appeal for want of appel- 
lant jurisdiction. 


Appeal dismissed. 
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[7 69,628] Puritron Corporation of New Haven v. Silo, Inc. 


In the United States District Court for the Eastern District of Pennsylvania. 
Action No. 26583. Filed December 4, 1959. 


Civil 


Pennsylvania Fair Trade Act 


Fair Trade—Noncontracting Dealer—Necessary Proof—Enforcement of Fair Trade 
Act Where No Sales Made by Contracting Dealer—Where it was not demonstrated that 
any sales of a commodity were made by a plaintiff’s sole “contracting dealer,” enforcement 
of fair trade prices through a permanent injunction was denied. 


See Fair Trade, Vol. 1, § 3258.40, 3354.40. 
For the plaintiff: William R. Pomerantz and Barnie F. Winkelman, Philadelphia, Pa. 


For the defendant: 
Opinion 
[Fair Trade Action] 


Woon, District Judge [In full text]: This 
is an action brought under the Penn- 
sylvania Fair Trade Act to permanently 
enjoin the defendant from selling Puritron 
air purifiers below the established minimum 
retail prices. The pertinent provisions of 
the Fair Trade Act provide, inter alia: 


“Section 7. No contract [relating to 
the sale of a commodity bearing a brand 
name] shall be deemed in violation of any 
law of the State of Pennsylvania by rea- 
son of any of the following provisions 
which may be contained in such contract: 

“(a) That the buyer will not resell 
such commodity, except at the price stip- 
ulated by the vendor * * *” 

“Section 8. Wilfully and knowingly 
advertising, offering for sale, or selling 
any commodity at less than the price 
stipulated in any contract entered into pur- 
suant to the provisions of section one of 
this act, whether the person so advertising, 
offering for sale, or selling ts, or is not, 
a party to such contract, is unfair competition 
and is actionable at the suit of such 
vendor * * * of such commodity * * *” 
(Emphasis supplied.) Pa. Stat. Ann., 
Tit. 73, Sections 7 and 8 (Purdon, 1958 
Supp.). 

The defendant admitted that it had know- 
ingly sold Puritron air purifiers at prices 
below those stipulated by plaintiff as retail 
prices. However, the defendant has con- 
tended that the plaintiff has no right to 
maintain this action because plaintiff failed 
to aver and prove a contract with any re- 
tailer in the Philadelphia area whereby the 
retailer is bound to sell, and does sell, 


1The alleged contract was incomplete with 
regard to the date on which it was to go into 
effect. 
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Harold J. Elkman, Philadelphia, Pa. 


Puritron air purifiers at plaintifi’s dictated 
prices. 


If defendant is correct in its contention 
that there was no fair trade contract in 
effect between plaintiff and any retailer 
in the Philadelphia area, then plaintiff may 
not by this suit prevent defendant from 
selling Puritron air purifiers at any price 
defendant selects. 


[Purpose of the Act] 


The purpose of the Fair Trade Act is to 
prevent “unfair competition’ between re- 
tailers of a brand-name commodity. The 
Act specifically defines “unfair competition” 
as the situation in which one or more 
retailers are contractually bound by agree- 
ment with their vendor not to sell a com- 
modity below a given price, and another 
retailer, not so contractually bound, sells 
below that price. If this practice were 
permitted, the vendor of the commodity 
obviously could not maintain its retail price. 
The retailers bound by the contract would 
be forced to lower their prices, thus breach- 
ing the contract, in order to compete with 
the price-cutting retailer. It is quite clear 
that “unfair competition” cannot exist, then, 
unless one or more retailers are shown to 
be selling the brand-name commodity at 
prices established by the vendor in a fair 
trade contract with that retailer or retailers. 


[Sales by Contracting Dealer] 


In the case at bar, the plaintiff attached 
to the complaint a copy of what purports? 
to be an existing contract with a local 
retailer, Gerhard’s, whereby minimum retail 
prices for Puritron air purifiers are estab- 
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lished. However, plaintiff did not prove 
to the satisfaction of the Court that any 
sales of Puritron air purifiers were ever 
made by Gerhard’s pursuant to the fair 
trade contract. The only evidence offered 
by plaintiff in this regard was the testimony 
of a distributor of plaintiff’s products, who 
said that he sold to a wholesale distributing 
company which company informed him that 
it sold to Gerhard’s. 

Plaintiff failed to prove any sales of 
Puritron air purifiers pursuant to the fair 
trade contract with Gerhard’s. Nor did 
plaintiff prove the existence and operation 


Cited 1960 Trade Cases 
Cuyahoga Plastering Contractors Assn. v. Lennox Haldeman Co. 
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of a fair trade contract with any other 
retailer. Although there was testimony by 
plaintiff's distributor to the effect that Gim- 
bels had threatened to cut the minimum 
retail price of the air purifiers in order to 
compete with defendant’s advertised sales, 
plaintiff neither averred nor proved that Gim- 
bels or any other department store carrying 
their product were [was] bound by any fair 
trade contract to sell at plaintiff’s minimum 
price. 

Having failed to prove this essential ele- 
ment of its case, plaintiff’s request for a 
permanent injunction is denied, 


[69,629] The Cuyahoga Plastering Contractors Association, Inc., et al. v. The 


Lennox Haldeman Co., et al. 


In the United States District Court for the Northern District of Ohio, Eastern 
Division. No. 35383. Dated February 26, 1960. 


Sherman Antitrust Act 


Combinations and Conspiracies—Monopolies—Labor Unions Under the Antitrust 
Laws—Combining with Non-labor Groups—Discrimination in Rates Charged for Services 
—Plastering Industry.—Charges that plasterers were required to employ “‘lathers” through 
the intervention of “lathing solicitors” at a cost in excess of what they would have had 
to pay at the prevailing union rate, while certain defendant-plasterers, by reason of a con- 
spiracy with a labor union, were permitted to employ “lathers” directly through the union 
at the prevailing union rate, sufficiently stated a cause of action under the Sherman Act. 
In answer to the union’s contention that its right to bargain collectively “removes it from 
the ban of the Sherman Act,” the court quoted from Allen Bradley v. Union, 1944-1945 
Trade CAses { 57,386, as follows: ‘Congress did not intend by the Clayton Act or the 
Norris-LaGuardia Act that labor unions could, consistently with the Sherman Act, aid 
non-labor groups to create business monopolies and to control the marketing of goods 
and services.” As to the further claim that the complaint presented a case of unfair labor 
practices cognizable exclusively by the National Labor Relations Board, the court noted 
that no violation of the Taft-Hartley Act was charged in the complaint, and that the 
question of whether the union was pursuing legitimate labor objectives could be deter- 
mined only upon trial. 

See Combinations and Conspiracies, Vol. 1, § 2005.630, 2101.063; Monopolies, Vol. 1, 
{| 2610.280. 

For the plaintiffs: Myron N. Krotinger (of Mendelsohn, Krotinger & Lane) and 
Phillip C. Barragate (of Barragate, Gottermeyer, Fahrenbach & Degrandis), Cleveland, 
Ohio. 

For the defendants: Robert M. Lawther; Smoot & Riemer (by Nicholas R. Sagan); 
and Bennett Yanowitz; all of Cleveland, Ohio. 


[Treble Damage Action] 


McNaMEE, District Judge [In full text]: 
This is a private antitrust action brought by 
three corporate and two individual plain- 
tiffs against five corporate defendants, The 
Lathers’ Union Local No. 2 and ten indi- 
vidual members of the Executive Board of 
the Local, the Employing Lathers Associa- 
tion of Cleveland, and its president. 
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[Conspiracy Charged—“Plastering’ Industry] 


Plaintiff seeks treble damages and an 
injunction. It is alleged that the five 
corporate defendants, with the aid and 
assistance of the eleven individual defendants: 


“k > > are permitted to employ lathers 
directly through the defendant, Lathers’ 
Union Local No. 2, under the terms of a 
working agreement between them, while 
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the members of the plaintiff’s association 
and the plaintiffs are compelled to em- 
ploy lathers through the intervention of 
‘Lathing Solicitors’ at a cost to them in 
excess of what they would pay for lathers 
at the prevailing union rate of pay, there- 
by arbitrarily and unjustly discriminating 
against the members of the plaintiff's 
association and the plaintiffs and denying 
them the free and unrestricted services of 
lathers and substantially lessening, limit- 
ing and restraining competition in the 
plastering industry in Northeastern Ohio 
and tending to create a monopoly in the 
defendants, The Lennox Haldeman Co., 
The Smallwood Plastering Co., McKenny 
Plastering Co., The P. J. Holmes Co., 
and The Lorain Plastering Co.” 


[ Motions} 


Three separate motions to dismiss the 
complaint have been filed. The motions 
will be dealt with separately and briefly. 


I. 
[Motion of Corporate Defendants] 


The motion of four of the corporate de- 
fendants is based upon the grounds (1) 
that the Court lacks jurisdiction of the ac- 
tion; (2) that plaintiff fails to state a claim 
on which relief can be granted. 


It is sufficient answer to the first ground 
to cite Marks Food Corp. v. Barbara Ann 
Baking Co., 1959 TravE Cases J 69,591 (Court 
of Appeals 9th Circuit); Mandeville Island 
Farms, Inc. v. American Crystal Sugar Co. 
[1948-1949 Trape Cases J 62,291], 334 U. S. 
219 (1948); United States v. Employing 
Plasterers Assn. [1954 Trav Cases { 67,692], 
347 U. S. 186. The argument in support of 
ground number 2 is refuted by Klor’s Inc. v. 
Broadway Hale Stores {1959 Trape Cases 
7 69,316], 359 U. S. 207; American To- 
bacco Co. v. U. S. [1946-1947 Trapr CASES 
{| 57,468], 328 U. S. 781. 


The motion of the corporate defendants 
is overruled, 


ING 
[Labor Unions Under Antitrust Laws] 


The motion of Lathers’ Union Local 
No. 2 is based upon the ground that the 
complaint fails to state a claim upon which 
relief can be granted. The notice form of 
pleading authorized by the Federal Rules 
has been held proper in antitrust actions. 
Radovich v. National Football League [1957 
TRADE Cases 968,628], 352 U. S. 445; 
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Nagler v. Admiral Corp. [1957 Trape Cases 
{ 68,839], 248 F. 2d 319. Defendant’s con- 
tention that its right to bargain collectively 
removes it from the ban of the Sherman 
Act is effectively answered by the court’s 
statement in Allen Bradley v. Union [1944- 
1945 Trapve Cases J 57,386], 325 U. S. [797, 
at] 808 that: 
“Congress did not intend by the Clayton 
Act or the Norris-LaGuardia Act that 
labor unions could, consistently with the 
Sherman Act, aid non-labor groups to 
create business monopolies and to control 
the marketing of goods and services.” 


[Public Injury—Klor’s Case] 


Defendant’s argument that the complaint 
presents a case of unfair labor practices 
cognizable exclusively by the N. L. R. B. 
is without merit. No violation of the Taft- 
Hartley Act is charged in the complaint. 
Whether the conduct of the Local of which 
plaintiff complains constituted the pursuit 
of legitimate labor objectives can be deter- 
mined only upon trial. Defendant’s further 
claim that plaintiffs have alleged no public 
injury runs afoul of Klor’s Inc. v. Broadway 
Hale Stores, supra. Construing the com- 
plaint most favorably to the plaintiffs, as 
the Court must, it is clear that defendant 
is not entitled to a dismissal. Moreover, 
it is the firmly settled policy of the Federal 
courts not to dismiss a complaint unless it 
appears clearly that plaintiff is entitled to 
no relief under any set of facts that might 
be established in support of its motion. 

The motion of Lathers’ Union Local 
No. 2 is overruled. 


II. 
[Association’s Motion] 


The motion filed by the Employing 
Lathers Association and Ben Bardy, the 
moving defendants in this motion, base 
their claim for dismissal upon the alleged 
insufficiency of the allegations of the com- 
plaint to connect them with the course of 
conduct which constitutes the gist of the 
action against the other defendants, It is 
clear from an examination of the complaint, 
however, that said defendants have been put 
on notice of their alleged collaboration with 
the other named defendants in a course of 
conduct designed to compel plaintiffs to 
pay unwarranted solicitor charges for ob- 
taining the services of Union employees, 


© 1960, Commerce Clearing House, Inc. 


‘Number 149—147 
4-1-60 


thereby restraining commerce and tending 
to create a monopoly. This is sufficient. 
See American Tobacco Co. v. U. S., supra; 
Nagler v. Admiral Corp., supra. 
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_ The motion of Employing Lathers Asso- 
ciation and Ben Bardy is overruled. 

Orders may be prepared in accordance 
with the foregoing. 


{ff 69,630] Clyde Perkins v. Standard Oil Company of California. Clyde Perkins and 
Perkins Oil Company of Washington, Inc. v. Standard Oil Company of California. Clyde 
Perkins v. Standard Oil Company of California. 


In the United States District Court for the District of Oregon. No. 79-59, No. 331-59, 
and No. 369-59, respectively. Filed February 29, 1960; withdrawn and amended opinion 
filed March 2, 1960. 


Robinson-Patman Act 


Private Enforcement and Procedure—Suit for Civil Damages—Jurisdiction of Federal 
Courts—Indispensable Parties—Joinder as “Destruction of Prior Diversity of Citizenship” 
—“Federal-question Jurisdiction”—Price Discrimination—In a treble damage action 
charging discrimination in violation of Section 2 of the Clayton Act, as amended by the 
Robinson-Patman Price Discrimination Act, “the resulting destruction of prior diversity 
of citizenship” caused by a joinder of allegedly indispensable parties did not oust the court 
of jurisdiction because “Federal-question jurisdiction [under the Clayton Act] still obtains.” 


See Private Enforcement and Procedure, Vol. 2, { 9007.05. 


For the plaintiffs: Roger G. Tilbury and Dean M. Alexander, Portland, Ore.; and 
McMullen, Snider & McMullen, Vancouver, Wash. 


For the defendant: Koerner, Young, McColloch & Dezendorf (by Clarence J. Young), 
Portland, Ore.; McLean Klingberg & Houston (by Judson T. Klingberg), Longview, 
Wash.; and Helsell, Paul, Fetterman, Todd & Hokanson (by Paul Fetterman), Seattle, 


Wash. 
Amended Opinion 
[Price Discrimination Charged] 


East, District Judge [Jn full text except 
for omissions indicated by asterisks]: The 
plaintiffs are citizens of Washington and the 
defendant is a citizen of the State of Dela- 
ware and is doing business within the 
States of Oregon and Washington. 


The relief or damages sought in each of 
the above causes are for different aspects of 
the same factual situation and legal relation- 
ship among the parties, and the amount in 
controversy in each case exceeds the amount 
of $10,000.00. The cases are: 


[Breach of Contract Charged] 


(1) Civil No. 79-59 (“Portland case”), 
which was commenced in this Court, and 
wherein damages were asked for defend- 
ant’s alleged breach of contract between the 
plaintiff with two others, one Lee G. Powell, 
being a citizen of the State of Washington 
and doing business within the States of 
Washington and Oregon (“Powell”), and 
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another, Robert B. Harris, who is the 
predecessor to Harris Distributing Co., a cor- 
poration, and Harris Oil Company, a corpo- 
ration, both corporations being citizens of 
Oregon and doing business within the States 
of Oregon and Washington (“Harris”), as 
consignees, and the defendant consignor, 
whereby plaintiff and the others were to be 
consignees of defendant’s products and were 
to distribute these products within certain 
areas, respectively. 


(2) Civil No. 331-59 (“Tacoma case’), 
which was commenced originally in the Su- 
perior Court of the State of Washington for 
the County of Clark (“State Court”), 
plaintiff contending that defendant breached 
the agreement by not allowing plaintiff to 
sell certain of defendant’s products in the 
area of Yakima, Washington. Defendant 
removed the cause to the United States 
District Court for the Western District of 
Washington, Southern Division (“District 
Court at Tacoma”), and thereafter it was 
transferred to this Court pursuant to Title 
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28 U. S. C. A. §1404(a).2 Defendant now 
contends that Powell and Harris are in- 
dispensable parties to this and the other 
proceedings and has moved and _ insists 
that each proceeding must, without alterna- 
tive, be dismissed for failure to join Powell 
and Harris as indispensable parties, all 
pursuant to Rule 12(b), FRCP.’ 


[Robinson-Patman Act Charge] 


(3) Civil No. 369-59 (‘Seattle case’), 
was filed in the United States District 
Court for the Western District of Wash- 
ington, Northern Division. The plaintiff 
alleges that the defendant discriminated 
unlawfully between the plaintiff and plain- 
tiff’s competitors in violation of the Robin- 
son-Patman Act, 15 U. S. C. A. §13, said 
conduct allegedly occurring between March 
1, 1955, and August 31, 1958, all in connec- 
tion with the alleged breach of contract as 
alleged in the other causes. 28 U.S.C. A. 
§$ 1404(a). Defendant in this cause likewise 
moves to dismiss. 


[Jurisdiction] 


Jurisdiction of the Federal Court in the 
Portland and the Tacoma cases is predi- 
cated upon diversity of citizenship, and in 
the Seattle case upon diversity of citizen- 
ship and the existence of a Federal ques- 
tion, the required jurisdictional amount 
being present in each instance. 


[Indispensable Parties] 


Plaintiff contends that Powell and Harris 
are not indispensable parties to the proceed- 


1 “Change of venue. 

‘‘(a) For the convenience of parties and wit- 
nesses, in the interest of justice, a district court 
may transfer any civil action to any other dis- 
trict or division where it might have been 
brought.” 

2“(b) How Presented. Every defense * * * 
may at the option of the pleader be made by 


motion; * * * (7) failure to join an indis- 
pensable party.’’ 

* * * 

8 ‘1331. Federal question; amount in con- 
troversy. 


“The district courts shall have original juris- 
diction of all civil actions wherein the matter in 
controversy exceeds the sum or value of $3,000, 
exclusive of interest and costs, and arises under 
the Constitution, laws or treaties of the United 
States. June 25, 1948, c. 646, 62 Stat. 930.” 
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ings and there is no necessity to join them 
for a full and final determination of the 
causes now before the Court; however, 
plaintiff asks that Powell and Harris be 
joined as parties defendants (Powell and 
Harris refuse to voluntarily join) to prevent 
a procedural hiatus. 
xp eee 


369-59—Seattle case 


[“Federal-question Jurisdiction” | 


In this case defendant renews its conten- 
tion that the case must be dismissed 
pursuant to Rule 12(b) FRCP, since the plain- 
tiff did not join two indispensable parties. 
Plaintiff contends that the parties are not 
indispensable to the action, but nevertheless 
asks that the parties be joined pursuant to 
Rule 19 FRCP. 


The jurisdiction of the Court is based 
upon 28 U. S. C. A. §1331% as well as 
diversity. Therefore, the resulting destruc- 
tion of prior diversity of citizenship caused 
by a joinder will not oust this Court of 
jurisdiction, as Federal-question jurisdiction 
under 15 U. S. C. A. § 13, supra, still obtains. 


From the foregoing and the reasons 
stated in the Tacoma case, this Court 
should allow plaintiff to join Powell and 
Harris as parties defendants, and should 
deny defendant’s motion to dismiss.° 


The opinion filed herein on February 29 
is withdrawn. 


Counsel for plaintiff will submit appro- 
priate orders in each of the causes. 


® Assuming Powell and Harris to be ‘‘indis- 
pensable’’ parties, Guth v. Texas Co., 155 F. 
2d 563 (CCA 7 1946) stands for the proposition 
that such indispensable parties (i.e., joint ob- 
ligees in tort cases), should be joined, the 
Court saying, at p. 566: 

“Parties having a joint interest must join as 
plaintiffs for the injury to the joint interest. 
If some of the parties in joint interest refuse 
to join, they may be made parties defendant. 
Federal Rules of Civil Procedure, Rule 19(a).’”’ 

See also, Switzer Bros., Inc. v. Byrne [1957 
TRADE CASES {f 68,685], 242 F. 2d 909 (CA 6 
1957). Rosen v. Texas Company [1958 TRADE 
CASES { 69,012], 161 F, Supp. 55 (DC SD NY 
1958), was a Robinson-Patman Act proceeding, 
the court there requiring that the other part- 
ners be joined or that the action be dismissed. 
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i ut iad In ee ass of reels Leave to Interstate Commerce Commission 
xamine Kecords of Certain Motor Carriers Under Grand Jury Subpoena, t it: 
Interstate Dress Carriers, Inc. or reaps: ath 


In the United States District Court for the Southern District of N York 
Cr. 160-351. Dated January 19, 1960. 1 ew York. 


Interstate Commerce Act 


Department of Justice Enforcement and Procedure—Criminal Prosecutions—Secrecy 
of Documents Held Under Grand Jury Subpoenas Duces Tecum.—Documents held by 
the Department of Justice under grand jury subpoenas duces tecum did not fall under 
the secrecy requirements of Rule 6(e) of the Federal Rules of Criminal Procedure so 
as to preclude inspection by the Interstate Commerce Commission. The existence of the 
grand jury inquiry does not destroy the Commission’s authority to inspect books and 
records where “the inspection sought is consistent with its statutory and regulatory 
functions.” Therefore, the Commission may examine records of motor carriers subpoenaed 
during an investigation by the grand jury into alleged criminal activities in the garment 


and trucking industries. 


See Department of Justice Enforcement and Procedure, Vol. 2, $ 8021.250. 
For Interstate Dress Carriers: Louis Bender, New York, N. Y. 


For the Government: S. Hazard Gillespie, Jr., U. S. Attorney. 


[A pplication to Examine Documents] 


Morpuy, District Judge [Jn full text]: 
By this application the Department of 
Justice seeks leave to permit representatives 
of the ICC to examine and make copies of 
certain books, records and papers now in 
the custody of the Department pursuant 
to grand jury subpoenas duces tecum, issued 
in the course of an investigation by the 
grand jury into criminal activities in the 
garment and trucking industries. 

The ICC had requested the carriers in- 
volved to make available the documents in 
question to its representatives pursuant to 
the Commission’s regulatory and statutory 
power, and had issued subpoenas therefore. 


Because of the prior grand jury sub- 
poenas the carriers could not comply with 
the ICC’s request, and the latter then re- 
quested the Department of Justice to per- 
mit the examination for which leave is 
sought. 


[Cross Motion to Quash] 


Of ten carriers involved, only one, Inter- 
state Dress Carriers, Inc., opposes the ap- 
plication and cross moves to quash the 
subpoena addressed to it, returnable De- 
cember 23, 1959. This carrier’s opposition 
is based on the belief that the inspection 
sought by the ICC is not in aid of any 
legitimate inquiry for which the right of 
inspection was given it by statute, but in- 
stead is for the purpose of securing evidence 
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to aid the United States Attorney in pre- 
paring for the trial of a criminal information 
now pending against it and other carriers. 
Therefore, the carrier argues, broadly, the 
inspection would be against public policy 
and a violation of due process and, further, 
that it would violate Rule 6(e) of the Fed. 
R. Crim. Proc. by making a disclosure of 
matters occurring before the grand jury 
not countenanced by that rule. 


The carrier also contends (1) that the 
ICC has no authority to subpoena carriers’ 
books and records merely for the purpose 
of aiding inspection, but only in connection 
with an administrative proceeding as pro- 
vided in Sec. 305, 49 U. S. C. A.; (2) that 
the ICC does not have power to use an 
administrative subpoena to uncover infor- 
mation which might aid the government in 
preparing criminal cases, and (3) that the 
right of the Commission to inspect “for the 
purposes contained in the Motor Carrier 
Act must end when any infractions of that 
act have been found and forwarded for 
prosecution to the United States Attorney.” 


Under the present circumstances it is 
doubtful that the documents in question, 
by virture of their being held under grand 
jury subpoena, are to be considered “matters 
occurring before the grand jury.” Cf. In 
the Matter of Hearings Before The Com- 
mittee On Banking And Currency of the 


United States -Senate, 19 F. R. D. 410, 
(N. D. Ill, 1956). They do not, in our 
1 69,631 
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opinion, come within the proscription of 
Rule 6(e), Fed.’R. Crim. Proc. Nor is this 
a situation where the grand jury process 
has been perverted so as to gain access to 
documents, theretofore inaccessible, for use 
in a different and independent proceeding. 
Cf. In re April 1956 Term Grand Jury, 239 
F. 2d 263 (7th Cir., 1956). 


[Commission’s Subpoena Power] 


The carrier’s argument that the ICC has 
no power to issue subpoenas to enforce its 
right to inspect would appear to be sound. 
Under subsections 322(a) and (b) the Com- 
mission may initiate a forfeiture proceeding 
based upon the carrier’s wrongful refusal 
to permit inspection, and each day such 
refusal continues would constitute a sepa- 
rate offense. It may also sue for a writ of 
mandamus or mandatory injunction in the 
district court to compel compliance. To 
infer that the Commission ‘has . implied 
power of subpoena in addition thereto seems 
unwarranted, 


We conclude, therefore, that the ICC’s 
subpoena power under Sec. 305(d), 49 
U.S. C. A., relating to investigations and 
hearings conducted by the Commission in 
carrying out the purposes of the Commerce 
Act, is not available to facilitate a Sec. 
320(d) inspection. In view of this, since the 
subpoena will be quashed, we need not con- 
sider the problem of the Commission’s use 
thereof to aid in the government’s prepara- 
tion of criminal cases. Cf. United States v. 
O’Connor, 118 F. Supp. 248 (D. Mass., 
1953). 


[Commission’s Right to Inspect] 


Finally, we reject the carrier’s contention 
as to the effect of the filing of the criminal 
information against it, upon the right of the 
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ICC to inspect. The Commission’s authority 
to inspect books and records of a carrier 
is conferred by statute, and the existence 
of a grand jury inquiry or criminal prose- 
cution cannot destroy that authority. So 
long as the exercise of that right to inspect 
does not impede the criminal proceedings 
we can see no reason why its regulatory 
functions should not be accommodated. 
This of course assumes that the inspection 
sought is consistent with its statutory and 
regulatory functions. 

The bare allegation by the carrier that 
the Commission’s purpose in seeking in- 
spection at this time is to aid the govern- 
ment attorneys in preparing for the trial of 
the pending criminal information is not suf- 
ficient to warrant such a conclusion, even 
assuming such action would be improper. 
In that regard it is interesting to note that 
Sec. 322(f) of Title 49 anticipates the dis- 
closure of information to government at- 
torneys “for the prosecution of persons 
charged with or suspected of crimes.” More- 
over, the ICC here has represented to the 
Department of Justice that its request for 
access to the documents in question was in 
furtherance of and pursuant to the Com- 
mission’s regulatory and statutory powers 
and duties, and that their unavailability be- 
cause of the grand jury subpoenas impedes 
its performance of statutory functions. The 
leave sought should be granted. 


[Application Granted] 


Accordingly, the application of the De- 
partment of Justice is granted. The cross- 
motion of Interstate Dress Carriers, Inc. to 
quash the Commission subpoena addressed 
to it, for all practical purposes mooted, for 
whatever consolation it is worth, is granted. 


This is an order. No settlement is necessary. 


[| 69,632] Carter Products, Inc. v. Riteprice Merchandise, Inc. 


In the New York Supreme Court, New York County. 


Special Term, Part 1. 143 


N. Y. L. J. No. 27, p. 13. Dated February 9, 1960. 


New York Fair Trade Act 


Private Enforcement and Procedure—Fair Trade Action—Antitrust Law Violations 
as Defense—Alleged Violation of Robinson-Patman Act.—In an action to enforce fair 
trade prices, the allegation that the plaintiff sold its products to defendant’s competitors 
at lower prices than defendant could purchase them, in violation of the Robinson-Patman 
Act, was no defense. That act “provides its own penalties and these are exclusive. The 
act can not be enforced collaterally.” 
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Librandi v. Berner’s Pharmacy Corp. 


See Fair Trade, Vol. 1, { 3428.15; Private Enforcement and Procedure, Vol. 2, 
fT 9042.475. 


Fair Trade—Types of Defenses to Enforcement—Federal Trade Commission Order 
Against Plaintiff as “Unclean Hands.”—A Federal Trade Commission order that forced 
a fair trader to change the name of a commodity on which it brought the present fair 
trade action did not operate to bar the action on the theory of “unclean hands.” “It was 
the consuming public who was being deceived, not the defendant.” The court noted also 
that the defendant participated in the wrong by selling the commodity. 


See Fair Trade, Vol. 1, 3420. 


Price Discrimination—Discrimination Between Purchasers as Defense to Fair Trade 
Action—Necessary Allegations.—In a fair trade action, the defendant’s claim that the plain- 
tiff discriminated in price in violation of the Robinson-Patman Act was rejected because, 
among other things, “there is no allegation that defendant purchases from plaintiff and 
the brief concedes that it does not.” 


See Price Discrimination, Vol. 1, § 3505.470. 


[Fair Trade Action—Antitrust 
Violations as Defense] 


STEUER, Justice [In full text]: Plaintiff 
moves to strike out two separate defenses. 
The suit is a so-called fair trade action (Gen. 
Bus. Law, section 369) to restrain price cut- 
ting. The second and third defenses are 
under attack. The second defense alleges 
that plaintiff sells its products to certain 
other customers at lower prices than defend- 
ant can purchase them, and as these cus- 
tomers are in competition with the plaintiff 
[defendant] the Robinson-Patman Act (title 
15, U. S. Code, section 13a) is violated. The 
pleading is artful if not artistic. There is no 
allegation that defendant purchases from 
plaintiff and the brief concedes that it does 
not. But even ii it did, the Robinson-Pat- 
man Act provides its own penalties and these 
are exclusive. The act can not be enforced 
collaterally. So it is no defense to an action 
on a contract (Bruce’s Juices v.' American 
Can Co. [1946-1947 Trape Cases 57,553], 
330 U. S. 743), the only exception being 
when the plaintiff seeks to enforce a direct 
breach of the act (Kelly v. Kosuga [1959 


TRADE CASES J 69,283], 358 U. S. 516). The 
third defense alleges that one of the articles 
sold is a concoction called Carter’s Little 
Liver Pills and that the Federal Trade Com- 
mission has forced plaintiff to delete the 
word “liver” from the title on the ground 
that the same constituted illegal advertising. 
The gravamen of the defense is that plain- 
tiff is barred on the theory of “unclean 
hands.” The defense overlooks that it was 
the consuming public who was being de- 
ceived, not the defendant. Defendant in 
carrying and selling the pills participated in 
whatever wrong was being committed. It 
was neither deceived nor harmed. Defend- 
ant seeks to justify the second defense on 
the ground that the relief is sought for an 
ulterior purpose quite apart from the alleged 
violation of the Robinson-Patman Act. The 
only allegations that are advanced as sup- 
porting that contention are that others buy 
direct from plaintiff and hence buy cheaper. 
Just how this justifies defendant in selling 
for less does not appear. Nor does it estab- 
lish any ulterior motive. Motion granted. 


[f 69,633] Librandi v. Berner’s Pharmacy Corp. 


In the New York Supreme Court, New York County. Special Term, Part 1. 143 
N. Y. L. J. No. 35, p. 13. Dated February 23, 1960. 


New York Fair Trade Act 


Fair Trade—Necessary Proof—Association’s Pamphlet as Evidence of Fair Trade 
Contracts—Defenses to Enforcement Action—Sales by Predecessor—Price Violations by 
Enforcing Party—Enforcement Activity.—In a fair trade action, a pamphlet ‘Sssued 
periodically by an association and purporting to list all products in the industry as to 
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which the manufacturers have made fair trade contracts,” did not, without substantiation 
and against a defendant’s denials, constitute proof that such contracts existed. Also, 
sales made while the defendant’s store was being operated by its predecessor did not 
justify the issuance of a preliminary injunction. However, the Court rejected as defenses 
charges that the plaintiff (1) was guilty of the same practices it sought to enjoin, and 


(2) had “slept on its rights.” 


See Fair Trade, Vol. 1, 7 3354.34, 3440.34, 3452.34. 


[Fair Trade Action] 


STEUER, Justice [Jn full text]: This is a 
motion for a preliminary injunction in an 
action for a permanent injunction pursuant 
to the Fair Trade Law. Both parties are 
retail druggists. That the action can be 
maintained by a competitor as well as a 
manufacturer is now settled (Calamia v. 
Goldsmith Bros. 299 N. Y. 636). Both 
parties have stores in New York’s lower 
east side and it is undisputed that this is a 
highly competitive area and commercial sur- 
vival often depends on the ability to sell at 
the lowest possible price. For this reason 
the action and this motion are of great sig- 
nificance to the parties. 


Defendant has several grounds of resist- 
ance. The first is that plaintiff is guilty of 
the same practices it seeks to enjoin. It is 
not entirely clear whether this constitutes 
a defense. It has been held that it does 
(Frasca v. Wilson, 2 App. Div. 2d 762) and 
there are Special Term decisions both ways. 
However, the present tendency is not to 
countenance the defense in actions where 
business practices which are prohibited by 
statute are enforcible at the behest of an 
individual (Trebuhs Realty Co. v. News Syn- 
dicate Co. [1952 TrapE Cases { 67,336], 107 
F. Supp. 595). The injunction is allowed 
because defendant’s conduct is injurious to 
the public interest, and plaintiff’s conduct 
does not make it less injurious. However, 
placing the enforcement of the statute in the 
hands of competitors of the violator is al- 
most certain to induce its use for ulterior 
purposes. And to this the court is reluctant 


to become a party. Doubtless this explains 
the fact that the defense has been recog- 
nized. But in the scheme of the statute it 
can have no place. 

The second defense is that in a similar 
action against the corporation which owned 
the drugstore before defendant purchased 
it, plaintiff slept on its rights for a period 
of five years; preliminary injunction was not 
enforced and a final injunction was entered 
on consent only when the then defendant 
was going out of business. Many factors 
might explain this conduct, but in any event 
it is not a defense. 


The last defense is factual. As to some 
of the sales established as below fair trade 
prices defendant concedes the facts and ex- 
plains that they were made during a period 
that the store was being operated by its 
predecessor prior to defendant’s taking full 
control. As to the balance, it denies that 
fair trade contracts exist as to the products 
sold. Plaintiff's proof on this issue consists 
of a pamphlet issued periodically by an 
association and purporting to list all prod- 
ucts in the industry as to which the manu- 
facturers have made fair trade contracts. 
It has been specifically held that this pam- 
phlet does not constitute proof (DeCandido 
v. Wagonfeld [1959 Trane Cases J 69,443], 
190 N. Y. S. 2d 858). Of course, it could 
be made proof by the introduction of a 
proper foundation. But as it is entirely un- 
substantiated, it cannot prevail on this mo- 
tion against defendant’s denials. 


The motion is denied. Plaintiff may, if 
advised, move de novo on proper proof. 


[] 69,634] James F. McManus v. Capital Airlines, Inc., Allegheny Airlines, Inc., 


Eastern Air Lines, Inc., Trans World Airlines, Inc., United Air Lines, Inc., Braniff Air- 
ways, Incorporated, Delta Air Lines, Inc., National Airlines, Inc., Northeast Airlines, Inc., 
Western Airlines, Inc., Bonanza Air Lines, Inc., Continental Air Lines, Inc., Lake Central 
Airlines, Inc., Piedmont Aviation, Inc., Trans-Texas Airways, Inc., The American Society 
of Travel Agents, Inc., Evelyn Ryan and Joseph M. Ryan, individually and as co-partners 


doing business under the trade name and style of Hempstead Travel Bureau and Travel 
Bureau of Hempstead. 
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McManus v. Capital Airlines, Inc. 


In the United States District Court for the Eastern District of New York. Civil 
Action No. 18689. Dated February 15, 1960. 


Sherman and Clayton Antitrust Acts 


; Combinations and Conspiracies—Air Carriers Under Sherman Act—Antitrust Exemp- 
tion—Agreements Approved by Civil Aeronautics Board—Constitutionality—A Federal 
District Court, on a motion for summary judgment, refused to pass upon the constitu- 
tionality of a provision of the Civil Aeronautics Act (§ 1384 of Title 49, United States 
Code) which relieves from the operation of the “antitrust laws” certain agreements ap- 
proved by the Civil Aeronautics Board. “The broad question of whether equality before 
the law is indeed a basic concept in our form of government will have to be faced some- 
time or other, in connection with this or other legislation that in terms exempts one class 
of citizens from the operation of a given law, while exacting obedience thereto by all 
others. Perhaps a court of instance will be required to take the first step along the path 
that shall ultimately lead to the decision of so searching a judicial inquiry. Clearly such 
a matter is not adequately encompassed in the papers before the court on this motion.” 


See Combinations and Conspiracies, Vol. 1, J 2039.10. 


Private Enforcement and Procedure—Suit for Civil Damages—Evidence Admissible 
to Prove Antitrust Violation—Decision of Governmental Agency as Basis for Summary 
Judgment—Air Carriers’ Conspiracy to “Exclude” Travel Agent—Alleged findings made 
in proceedings before the Civil Aeronautics Board did not establish facts entitling a travel 
agent to summary judgment on a complaint charging certain airlines with conspiring 
among themselves to “prevent plaintiff from exercising [his] lawful trade” in violation 
of the antitrust laws. The outcome of the proceedings before the board was the adop- 
tion of certain rules that amended prior rules pertaining to practices involved in the 
selection of travel agents. There was no finding that the law had been violated or that 
the original resolutions were illegal, but that they were inadequate for the purpose of 
“fairly and justly permitting the carriers to provide a joint agency for the screening and 
approval of travel agencies.” The court noted that the “inquiry was not in the nature 
of an adversary proceeding as the result of which anything like adjudication ensued. It 
was a departmental inquiry undertaken to enable the Board to discharge its duties with 
an enlightened understanding of how best the public interest could be served.” 


See Private Enforcement and Procedure, Vol. 2, { 9012. 


For the plaintiff: Pro se. 

For the defendants: Chadbourne, Parke, Whiteside & Wolff, by Edward R. Neaher 
(for Trans World, Capital, Braniff, Delta, and Eastern); Hardin, Hess and Eder, by 
Monroe Collenburg (for United); Herman I. Meltzer (for National); Simpson, Thacher 
& Bartlett, by William S. Manning (for Northeast); Chapman, Walsh & O’Connell, by 
George Berlstein (for Lake Central); and Hale, Stimson, Russell & Nickerson, by Norman 
Kavanaugh, Eugene H. Nickerson, and Ruth Joseph (for Allegheny, The American Society 
of Travel Agents, Inc., and Evelyn C. Ryan and Joseph M. Ryan). 

For a prior opinion of the district court, see 1958 Trade Cases f[ 69,171. 


[Treble Damage Action] the litigation, which is the only reason for 


Byrnbadabtrichdustde obi Yulhotest) xa This setting forth more than the bare decision. 
, fo) L 


is a plaintiff's motion for summary judg- es 
ment under Rule 56 in an action to recover — 
treble damages for alleged violation of the The plaintiff is by way of being a licensed 


anti-trust statutes, in the sum of $16,875,000. agent to sell hotel reservations, transporta- 

For reasons to be stated, the motion is tion tickets and accident and baggage in- 

denied. There are material issues of fact surance, and also a lawyer. He therefore 

raised in the pleadings, which is a sufficient pleads his own cause. 

basis for the ruling made. The defendants are respectively fifteen 
A brief discussion of the subject matter scheduled airlines, The American Society 

may be helpful in future developments of of Travel Agents, Inc, (ASTA) and two 
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individuals named Ryan sued individually 
and as co-partners doing business under a 
trade name. 


[Conspiracy Charged] 


The complaint, filed May 6, 1958, consists 
of 85 paragraphs, the presently material al- 
legations being contained in paragraphs 65, 
66 and 67, wherein joint action on the part 
of the defendants is alleged which resulted 
in the disapproval of the plaintiff as an au- 
thorized travel agent of the several airline 
defendants. 


Paragraph 73 states that the defendants 


“have conspired among themselves to pre- 
vent plaintiff from exercising the lawful 
trade in the State of New York of the 
sale of tickets, orders or choses in action 
(sic) for intrastate and interstate sched- 
uled air transportation and other services 
of a travel agency as aforesaid all in vio- 
lation of the Anti-Trust Laws of the 
United States.” 


Paragraphs 13 to 73 plead sundry matters 
of evidence instead of ultimate facts. As to 
most of them, the several answers contain 
clear denials, thus the necessity for a trial 
of the issues. 


[Alleged “Findings’’] 


The plaintiff argues that this requirement 
is not present because of certain proceed- 
ings had by the Civil Aeronautics Board 
which eventuated in its decision in Docket 
8300 e¢ al., on June 10, 1959. 


That was the result of a departmental 
inquiry as to “the resolutions and proce- 
dures established by the Air Traffic Con- 
ference of America (ATC) for the selection 
and retention of travel agents since Board 
approval of the original ATC Agency Reso- 
lution in 1941.” The quotation is from the 
Board’s opinion of the date mentioned. 


Without going into unnecessary details, 
it may be stated that the outcome of the 
proceedings was: 


(a) the adoption of rules amending the 
original Agency Resolutions said to have 
been in effect, as amended, since 1941, as 
to certain matters of practice touching the 
application for and decision upon the selec- 
tion of travel agents authorized to sell trans- 
portation upon the scheduled airlines here 
involved; 


(b) the plaintiff having been permitted 
to intervene in that proceeding, made a 
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“motion” in effect challenging the decision 
of the Board which was filed as a complaint 
and given the docket number 10892. That 
was dismissed, apparently because of a 
failure on the part of the plaintiff to demon- 
strate that the said carriers had maintained 
an agency list in violation of Section 411 of 
the Federal Aviation Act (now Tit. 49 
USCS 1380). 


Plaintiff has sought a review of that deci- 
sion and his appeal is now on the calendar 
of the Court of Appeals for the Second 
Circuit. 

The plaintiff seeks to avoid the taking of 
testimony in this cause, by relying upon 
what he designates to be the findings made 
in the proceedings before the Board, namely 
what was submitted to and reported by the 
Examiner who conducted the inquiry, and 
the action of the Board in passing with ap- 
proval, upon certain of his recommendations. 


[Nature of Board Proceedings] 


The reasons why this argument cannot 
prevail do not require exposition, but may 
be thus summarized: 


The inquiry was not in the nature of an 
adversary proceeding as the result of which 
anything like adjudication ensued. It was 
a departmental inquiry undertaken to enable 
the Board to discharge its duties with an 
enlightened understanding of how best the 
public interest could be served. 


Somewhat as the result of plaintiff’s pres- 
entation, the Examiner became convinced 
and so reported, that changes should be 
made in the procedures concerning the 
selection of travel agents by the affected 
airlines who acted in unison. He did not 
find that the law had been violated, or that 
the original resolutions were illegal, but that 
they had proven to be insufficient and in- 
adequate to accomplish the purpose of fairly 
and justly permitting the carriers to provide 
a joint agency for the screening and ap- 
proval of travel agencies, 

The action of the Board is found in the 
second paragraph of its opinion. The open- 
ing words are: 

“Upon consideration of the entire record, 
we agree with the Examiner’s recom- 
mendations for retention and modifica- 
tion of the conference system * * *,” 

The ensuing discussion is painstaking and 
enlightening. The conclusions appear at 
page 19, and it was pursuant thereto that 
the said resolutions were amended. 
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The Board has refused to attempt to 
adjudicate anything between this plaintiff 
and these defendants; it follows that no 
findings have been made to which this 
court could turn as an excuse for not taking 
testimony upon the issues raised by these 
pleadings. Cf. Churchill etc. v. F. C. C., 160 
F. 2d 244 at 246, Niagara etc. v. F. P. C., 
202 F. 2d 190 at 198. 


[Antitrust Exemption] 


The statute in its present form is sub- 
stantially the same as that in effect when 
the complaint was filed and the immunity 
from the impact of the Sherman and Clay- 
ton Act now reads: (Title 49 U. S. C. § 1384) 


“Any person affected by any order 
made under sections 1378, 1379, or 1382 
(namely such as that referred to in the 
above Opinion of the Board; paren. sup- 
plied) of this title shall be, and is hereby, 
relieved from the operations of the ‘anti- 
trust laws’, as designated in section 12 
of Title 15, and of all other restraints or 
prohibitions made by or imposed under, 
authority of law, insofar as may be neces- 
sary to enable such person to do anything 
authorized, approved, or required by such 
order.” 


This was formerly Title 49 U. S. C. 
§ 494the act in force when the complaint 
was filed. 

The earlier version of the same statutory 
exemption was before the court and tacitly 
approved in Putnam v. Air Transport etc., 
112 F. Supp. 885. There, a defendants’ 
motion for summary judgment was granted. 


[Constitutionality ] 

Seemingly the plaintiff would have this 
court pass upon the constitutionality of the 
quoted statute. His brief contains the fol- 
lowing: 


Cited 1960 Trade Cases 
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“Your plaintiff thus respectfully submits 
that the question of the constitutionality 
of any statute which defendants would 
assert on this motion gives or has given 
them any right to regulate plaintiff’s 
business or entry into any business ‘n 
any respect is at issue here and now on 
this motion.” 


This is of course the introduction of a 
new contention. 


The plaintiff’s primary assertion is that 
the facts necessary to sustain his cause 
have been established in his favor, by ac- 
tion of the Board. That has not been seen 
to be so, but for better or for worse, he 
has looked to the statute and proceedings 
under it to vindicate his complaint. Now 
he would have this court declare the statute 
and all that it sanctions, to be unconsti- 
tutional, on a motion for summary judg- 
ment. While no injunction, in terms, is 
sought, Title 28 U. S. C. Section 2282 would 
admonish this court to look askance at 
such a request. 


The broad question of whether equality 
before the law is indeed a basic concept in 
our form of government will have to be 
faced sometime or other, in connection with 
this or other legislation that in terms ex- 
empts. one class of citizens from the opera- 
tion of a given law, while exacting obedience 
thereto by all others. Perhaps a court of 
instance will be required to take the first 
step along the path that shall ultimately 
lead to the decision of so searching a 
judicial inquiry. 

Clearly such a matter is not adequately 
encompassed in the papers before the court 
on this motion. 


[Summary Judgment Denied] 


Motion denied. Settle order on four days’ 
notice within ten days from the date hereof. 


[ 69,635] Savoy Record Co., Inc. v. Fury Records Corp. 
In the United States District Court for the Southern District of New York. Civ. 


145-107. Filed February 29, 1960. 


Sherman and Clayton Antitrust Acts 


Private Enforcement and Procedure—Suit for Injunctive Relief—Antitrust Counter- 
claim as Basis for Restraining Suit in State Court.—“The interposition of a counterclaim 
predicated on violation of the anti-trust laws does not per se entitle” a defendant to an 
injunction restraining the prosecution of a state court action. It was immaterial that the 
injunction sought would have restrained the parties, not the state court itself. 


See Private Enforcement and Procedure, Vol. 2, { 9024.90. 
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For the plaintiff: Benjamin Starr, New York, ING NG 
For the defendant: M. Warren Troob, New York, N. Y. 


[ Antitrust Counterclaim—Restraining State 
Court Action] 


Brcxs, District Judge [In full text]: De- 
fendant’s motion to enjoin the state court 
suit must be denied. See 28 U.S. C. § 2283. 
That the requested injunction would re- 
strain the parties from proceeding further 
with the state court action and does not 
directly seek to restrain the state court it- 
self is immaterial. Oklahoma Packing Co. v. 
Oklahoma Gas & Electric Co., 309 U. S. 4 
(1940); H. J. Heinz Co. v. Owens, 189 F. 2d 
505 (9th Cir. 1951). See also, W. E. Stewart 
Land Co. v. Arthur, 267 Fed. 184 (8th Cir. 


Construction Co., 260 U. S. 226, 232 (1922), 
and In re Putnam, 55 F. 2d 73, 75 (2nd Cir. 
1932), cert. denied 286 U. S. 558 (1932). The 
interposition of a counterclaim predicated 
on violation of the anti-trust laws does not 
per se entitle the defendant to the injunction 
sought here. Lyons v. Westinghouse Electric 
Corp., 109 F. Supp. 925 (S. D. N. Y. 1952), 
aff'd [1953 Trape Cases { 67,423] 201 F. 
2d 510 (2nd Cir. 1953), cert. denied 345 U.S. 
923 (1953); Avon Publishing Co. v. American 
News Co. [1956 TrApE CAsEs § 68,443], 143 
F, Supp. 516 (S. D. N. Y. 1956). 


Motion denied in all respects. So ordered. 


1920), cited with approval in Kline v. Burke 


[] 69,636] Courtaulds (Alabama) Inc. v. Earl W. Kintner, individually and as 
Chairman of the Federal Trade Commission, and Robert T. Secrest, Sigurd Anderson, 
William C. Kern and Edward T. Tait, individually and as Commissioners of the Federal 
Trade Commission. 


In the United States District Court for the District of Columbia. 
219-60. Dated March 3, 1960. 


Civil Action No. 


Textile Fiber Products Identification Act 


Textile Labeling—-Generic Names for Manufactured Fibers—“Rayon”—‘“Cross-Linked 
Cellulosic Fibers”.—A textile manufacturer’s motion to temporarily enjoin the Federal 
Trade Commission from enforcing its Rules and Regulations under the Textile Fiber 
Products Identification Act, insofar as they require the manufacturer to identify its 
“cross-linked cellulosic fibers” as rayon was denied. After conferences and hearings were 
held on the question of whether cross-linked cellulosic fiber fell within the proposed rayon 
category, the Commission issued its Rules and Regulations, including Section 303.7(d) 
of the Rules, defining the term “rayon” in a manner which unquestionably included the 
manufacturer’s “cross-linked cellulosic fiber.”” The court concluded that the textile manu- 
facturer probably would not succeed in showing that its fiber was not within Section 
303.7(d) of the Rules and Regulations. 


While it was found that the manufacturer’s fiber had capabilities which distinguished 
it froin those of “ordinary rayon” (regenerated cellulose), it was not clear from the 
legislative history of the Act that performance characteristics—e.g., strength, durability, 
washability—were intended by Congress to be considered by the Commission in its “estab- 
lishmeut of generic names of manufactured fibers”. Since categories based upon per- 
formance characteristics were not possible, chemical construction was chosen. ‘The Court 
was not prepared to say such a criterion was an unreasonable one. Nor could it say, on 
the record before it, that the single category of rayon, as defined, was an unreasonable one. 

See Textile Labeling, Vol. 2, § 6710. 


Textile Labeling—Promulgation of Rules and Regulations—Evidence as to Procedural 
Irregularities—Injury to Manufacturer—A textile manufacturer’s motion to temporarily 
enjoin the Federal Trade Commission from enforcing its Rules and Regulations under 
the Textile Fiber Products Identification Act, insofar as the Rules and Regulations re- 
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Courtaulds (Alabama) Inc. v. Kintner 


76,531 


quired the manufacturer to identify its “cross-linked cellulosic fibers” as rayon was denied. 
A textile manufacturer, in contending that procedural irregularities occurred in the pro- 
mulgation of the Commission’s rules, asserted specifically that non-public information was 
utilized by the Commission and that the rules do not contain “a concise general statement 
of their basis and purpose”. The court found, upon an examination of the record, that 
these contentions were without merit. Nor did it appear to the court that the manufacturer 
would suffer irreparable injury because it had to comply with the Commission’s rules. 
There was no requirement that the textile manufacturer cease calling its fiber by its trade 
name or that the manufacturer cease advertising the performance capabilities of its fibers; 
the requirement was that the word “rayon” be appended to whatever other words are 
used to describe the fiber. The textile manufacturer’s contentions that the public has a 
bias against rayon, that the manufacturer’s budget will remain constant, and that adver- 
tising men will not be talented enough to re-educate the public were not established, 


See Textile Labeling, Vol. 2, § 6749. 


For the plaintiff: Wilmer & Brown, Washington, D. C. 


For the defendants: Oliver Gasch, Edward Troxell, John Doyle, and Lewis Carroll, 
U. S. Court House, Washington, D. C., and Daniel McCauley, Allen B. Hobbes, and 


Francis C. Mayer, Federal Trade Commission. 


Memorandum 


[Nature of Action] 


LutTHER W. YOUNGDAHL, District Judge 
[In full text]: Plaintiff, a textile manufac- 
turer, has moved the Court to enjoin the 
Federal Trade Commission, its Chairman 
and Commissioners, pending the outcome of 
this lawsuit, from enforcing the Commis- 
sion’s newly promulgated Rules and Regu- 
lations under the Textile Fiber Products 
Identification Act,’ insofar as those Rules 
and Regulations require the plaintiff to iden- 
tify its cross-linked cellulosic fibers as rayon. 


[Textile Act—Pur pose] 


The Textile Act, enacted on September 
2, 1958, was designed “‘to protect producers 
and consumers against misbranding and 
false advertising of the fiber content of tex- 
tile fiber products”; it is said to be “in the 
tradition of the Wool Labeling Act of 1939, 
and the Fur Products Labeling Act of 
1951”.2 Section 7(c) of the Textile Act, 15 
U. S. C. Sec. 70e(c), provides: 


“The Commission is authorized and di- 
rected to make such rules and regula- 
tions, including the establishment of generic 
names of manufactured fibers, under and 
in pursuance of the terms of sections 
70-70k of this title as may be necessary 
and proper for administration and en- 
forcement.” 


172 Stat. 1717-1724; 15 U. S. C. Secs. 70-70k 
(hereinafter referred to as the Textile Act). 

The Rules and Regulations may be found in 
24 Fed. Reg. 4480-4487 (June 2, 1959). 
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On February 10, 1959, the Commission pub- 
lished, in the Federal Register, a notice of 
hearing and its proposed rules under the 
Textile Act. In March, 1959, public hear- 
ings were held and on June 2, 1959, the 
Commission promulgated its Rules and Regu- 
lations. 


[“Rayon” Defined] 


Sixteen categories for manufactured (as 
opposed to natural) fibers were established; 
one of these sixteen is “rayon” and its 
definition is given by the rule as: 


“A manufactured fiber composed of re- 
generated cellulose, as well as manufac- 
tured fibers composed of regenerated cel- 
lulose in which substituents have replaced 
not more than 15 percent of the hydrogens 
of the hydroxyl groups.” Sec. 303.7(d); 
24 Fed. Reg. 4482 (June 2, 1959). 


[“Cross-Linked Cellulosic Fibers’ | 


For the past several years plaintiff has 
been in the business of manufacturing and 
selling fibers composed of regenerated cellu- 
lose and since July, 1958, the plaintiff has 
been selling cross-linked cellulosic fibers 
with the trade names of “Corval” and 
“Topel’ and which are manufactured by a 
recently patented process, There is no 
question but that “fibers composed of re- 
generated cellulose” fall within the defini- 
tion of rayon in Sec. 303.7(d)—they do so 


2S. Rep. No. 1658, 85th Cong., 2d Sess. 
(1958); 3 U. S. Code Cong. and Admin. News 


5165. 
324 Fed. Reg. 980-986 (February 10, 1959). 
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expressly. There is a question (a) whether 
“cross-linked cellulosic fibers” fall within 
the new definition, and (b) if they do, 
whether they should—i.e., is a definition of 
“rayon” which embraces plaintiff's cross- 
linked cellulosic fibers so unreasonable as 
to be invalid. 


[Plaintiff's Fiber Found “Different from 
Regenerated Cellulose’ | 


In paragraph 20(c) of the complaint, the 
plaintiff states it demonstrated at the public 
hearings that “the broadened definition of 
the generic name rayon in Proposed Rule 
7(h) did not as a matter of chemistry cover 
cross-linked cellulosic fibers”. Plaintiff has 
submitted an affidavit of a chemist, John 
Wharton. But this affidavit, and that of a 
Paul B. Stam, do not state that plaintiff’s 
fiber does not fall within the definition in 
Sec. 303.7(d). They state only that plain- 
tiff’s fiber is “different from regenerated 
cellulose”, “significantly [chemically] dif- 
ferent from rayon (regenerated cellulose).” 


[Rule Applies to Cross-Linked Cellulosic 
Fibers} 

On the other hand, the Court has before 
it the afidavit of Thomas J. Anderson, an 
attorney with the Federal Trade Commis- 
sion, who states that after conferences and 
hearings were held on the question of 
whether cross-linked cellulosic fibers fell 
within the proposed rayon category,’ the 
Commission issued its Rules and Regula- 
tions, including subparagraph (d) of Rule 7 
defining the term “rayon” “in a manner” 
which “unquestionably included plaintiff’s 
cross-linked cellulosic fiber”.® 


[Reasonableness of Rule Questioned] 


The Court concludes that plaintiff prob- 
ably will not succeed in showing its fiber 


4 When the proposed rules were published in 
the Federal Register on February 10, 1959, the 
statement was expressly made that ‘‘(o)ther 
matters for consideration are whether or not 
rules should be promulgated by the Commis- 
sion, * * * 

““(4) Establishing generic names and definition 
for cross-linked cellulosic fibers.’ 24 Fed. 
Reg. 980 (February 10, 1959). 

5 Affidavit of Thomas J. Anderson, p. 4. And 
see F. T. C. release of June 1, 1959: 

“Where feasible, chemical symbols have been 
included in the definitions of man-made fibers 
for which generic names have been set out. 
The purpose of these symbols is to preclude 
question as to what particular chemical unit 
is being identified in a definition. Also, the 
same rule defines the generic name ‘rayon’ as 
‘a manufactured fiber composed of regenerated 
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is not within Sec. 303.7(d), and thus will 
examine the second question: is Sec. 303.7(d) 
unreasonable by virtue of its embracing 
plaintiff’s fiber? 


[Scope of Regulation] 


The Court starts with the admonition of 
Mr. Justice Brandeis: 


“(W)here the regulation is within the 
scope of authority legally delegated, the 
presumption of the existence of facts jus- 
tifying its specific exercise attaches alike 
to statutes, to municipal ordinances, and 
to orders of administrative bodies.” Pacific 
States Co. v. White, 296 U. S. 176, 186 
(1935). 


And see Virginia Petroleum Job. Assn vw. 
Federal Power Commission, 104 U. S. App. 
DBD, C. 106, 110, 259" Bi 2d 9217 925" 958) 


[Basis for FTC’s Establishment of Generic 
Names of Manufactured Fibers] 


While it appears that plaintiff’s fiber has 
capabilities which distinguish it from those 
of “ordinary rayon” (regenerated cellulose), 
it is not clear from the legislative history 
of the Textile Act that performance charac- 
teristics—e.g., strength, durability, washabil- 
ity—were intended by Congress to be 
considered by the Federal Trade Commis- 
sion in its “establishment of generic names 
of manufactured fibers”. Before it was 
enacted, the legislation was described as “a 
disclosure bill, for the protection of the 
consumer”." While it seems apparent that 
the most effective method of ‘‘disclosure” 
would be in terms of performance charac- 
teristics—bearing in mind that we are con- 
cerned primarily with “the protection of the 
consumer’’—evideuntly this ideal method was 
not feasible’ 


cellulose, as well as manufactured fibers com- 
posed of regenerated cellulose in which sub- 
stitutents have replaced not more than 15 per 
cent of the hydrogens of the hydroxyl groups.’ 
Man-made cross-linked cellulose fibers concern- 
ing which there was a request for a new 
generic name would fall within the ‘rayon’ 
definition.”” 2 CCH Trade Reg. Rep. para- 
graph 6753. 

®Sec. 7(c) of the Textile Act, 15 U. S. C. 
Sec. 70e(c). 

™ Supra, footnote 2. 

SIn Hearings Before a Subcommittee of the 
House Interstate and Foreign Commerce Com- 
mittee on H. R. 469, 85 Cong. 1st Sess. (1957), 
the author of the Bill, Congressman Frank E. 
Smith, stated: 

“Tt has been argued, for example, that con- 
tent labeling will not convey really worthwhile 
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[Category Based upon Chemical Construction] 


Since categories based upon performance 
characteristics were not possible, chemical 
construction was the criterion chosen. This 
Court is not prepared to say such a criterion 
is an unreasonable one. Nor can it say, on 
the record before it, that the single category 
of rayon, as defined, is an unreasonable one. 
To the plaintiff’s contention that the public 


Cited 1960 Trade Cases 
Courtaulds (Alabama) Inc. v. Kintner 
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will be deceived—rather than informed—by 
being told that “Corval’” is “Corval rayon” 
must be weighed the proposition that cate- 
gories, after all, had to be established. Too 
many categories could be just.as deceptive 
as too few or none at all.? Congress realized 


this ® and left to the experts in the Federal 
Trade Commission the resolution of the 
problem.” 


rr 


information to the consumer, and that so-called 
performance labeling is the most desirable solu- 
tion. I am sure every homemaker in America 
would be grateful for performance labeling 
that would tell her exactly how the textile 
she buys would react to water or an iron at 
100 degrees, or 200 degrees, or 500 degrees, and 
how long it could be expected to last if prop- 
erly handled, and whether the color would 
survive soap, or detergent, or sun, or the 
years. Unfortunately, the industry itself con- 
cedes that there is no agreement on a standard 
of performance characteristic or the method 
of measuring those characteristics, or any 
method, for that matter, of publishing them, if 
you had any standard to give. Any generally 
acceptable standard for performance labeling 
is therefore a dream of the distant future. 

“Tracking performance data, fiber content 
labeling will give the consumer specific in- 
formation on what she is buying, and this, 
when related to the wealth of published in- 
formation on the characteristics of the various 
fibers, will afford her tremendous protection 
that she does not now have.’’ (p. 24) 

The attitude of a manufacturer’s representa- 
tive can be seen in the following colloquy 
between Congressman Peter F. Mack, Jr., 
Chairman of the Subcommittee holding hearings 
on the proposed Textile Act, and Richard W. 
Trapnell,.an officer of E. I. Du Pont de Ne- 
mours & Co.: 

“MR. MACK. Do you see any possibility, or 
is there any probability that at some future 
date we will be able to develop performance 
standards so that they could be included in 
labels, labeling, and so forth? 

“MR, TRAPNELL. We think it is a long 
time off. The tests we have today to determine 
the suitability, wear life, whatever you want 
to call it, of a fabric for a garment or furni- 
ture or carpet, are not sharp enough tools for 
us, really. 

“Also, you can have a fabric which is per- 
fect in every respect, and have it when put in 
garment form give the consumer a very bad 
buy. 

A fabric which does everything the con- 
sumer would expect of it, if it is improperly 
sewn together, linings, inner linings, and so 
forth, are used; performance standards with 
regard to the fabric have no bearing on con- 
sumer satisfaction. 

“MIR. MACK. I suppose it would be a very 
difficult thing, too, because you would almost 
need a separate performance standard for 
each industry. 

“MR. TRAPNELL. For each industry, and 
for each fiber blend, perhaps, within the 
industry. 
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“MR. MACK. It would make it very dif- 
ficult, if not impossible. 

“MR. TRAPNELL. It would be very diffi- 
cult to arrive at, and extremely difficult to ad- 
minister, I am sure. 

“MR. MACK. That is my point, and I think 
it would be.’”’ (pp. 166-167) 

The Senate report had this to say: 

“Since this bill is designed to protect the 
consuming public, your committee believes 
these requirements are essential. To the argu- 
ment that a performance label rather than a 
content label would better protect the public, 
your committee must answer that of the two, 
it believes this bill to be the best. The con- 
sumer, we _ believe, will quickly learn the 
blends that suit his needs. This knowledge, 
together with the reputation of the people 
involved in the processing and makeup of the 
finished article, will in the end be the protec- 
tion the user seeks.’’ Supra footnote 2 at 
Pin SLT. 

®In the Man-Made Textile Encyclopedia 
(1959), at pp. 874-877, there are over two hun- 
dred listings of trade names under ‘‘Rayon.’’ 
Two of the listings are for plaintiff's Corval 
and Topel. 

1 “MR. SMITH. The problem is that there 
are a large number of names that have origi- 
nated, just brand names or trade names that 
have come to mean the same as a generic term. 

“MR. ALGER. Speaking of rayon or dacron 
or nylon? 

“MR. SMITH. That’s right. They originally 
first started as trade names, and more and more 
of these trade names will probably develop as 
newer types of fabrics are found by the chem- 
ists, and as they work them out. There should 
be in the labeling some provision to insure that 
established generic names are used for fibers 
that are of the same chemical construction. 
There should be a provision to insure that these 
endless trade names can be recognized for what 
they are—the same products.’’ Supra footnote 
8, Hearings at p. 35. 

Congressman Smith also stated: 

“It is my belief and I am sure it is the Con- 
gressional intent that generic names should be 
determined on the basis of the broad, chemical 
composition of the fiber. Questions of proc- 
essing, or finishing, or minor modifications in 
composition, should not enter in that determi- 
nation.”’ (Italics added) (Transcript of Hear- 
ings, March 10, 1959, Federal Trade Commission 
File No. 206-1, p. 15) 

11Jt should be pointed out that the Commis- 
sion’s Rules and Regulations do provide a pro- 
cedure for establishing new categories. Sec. 
303.8 (24 Fed. Reg. at 4482). 
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[Proof Lacking as to Unreasonableness 
of Ciass} 


It is the Court’s opinion, therefore, that 
the plaintiff has not shown that it will 
probably be able to prove the class an un- 
reasonable one. 


[Injury to Plaintiff Unfounded] 


Furthermore, it does not appear that the 
plaintiff will suffer irreparable injury because 
it has to comply with the Commission’s 
rules. There is no requirement that plaintiff 
cease calling its fiber by its trade name or 
that plaintiff cease advertising the perform- 
ance capabilities of its fibers; the requirement 
is that the word “rayon” be appended to 
whatever other words are used to describe 
the fiber. Plaintiff contends that qualifying 
adjectives are inadequate to dispel the un- 
favorable connotation created by “rayon”; 
further, that once the public is told that 
“Corvai” is “Corval rayon”, plaintiff, in the 
future, will continue to suffer the public’s 
prejudice against rayon even though plain- 
tiff ultimately succeeds in this suit and 
thereafter deletes “rayon” from its description. 


Plaintiff’s contention relies upon three 
premises: first, the public has a bias against 
rayon; second, plaintiff’s advertising budget 
will remain constant; third, the advertising 
men will not be talented enough to re-educate 
the public. 


[Re-Education of Public Through 
Advertising| 


The record is meager with regard to the 
first premise; the second lies within the 
control of the plaintiff; the third is dubious. 
The men of Madison Avenue have been able 
to implant in the mind of the public count- 
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less slogans—sensible and otherwise. They 
have sold shirts by depicting a man with an 
eye-patch; they have sold soap by advertis- 
ing it to be “99 and 44/100’s per cent pure” 
without bothering to add the noun; they 
have sold brassieres by displaying a sleep- 
walker. Can it reasonably be said that they 
are now unable to distinguish one fiber from 
another, particularly when the two fibers 
possess “materially different physical and 
textile characteristics’? This remote fu- 
ture inability does not rise to a showing of 
irreparable injury sufficient to enjoin an 
agency of the Government, acting in the 
public interest. 


[Procedural Irregularities in Rules 
Discussed] 


Plaintiff has also contended that procedural 
irregularities occurred in the promulgation 
of the Commission’s rules. Specifically, it 
asserts that non-public information was 
utilized by the Commission and that the rules 
do not contain “a concise general statement 
of their basis and purpose’’.* The Court has 
carefully examined the record and concludes 
that these contentions are without merit. 
Van Curler Broadcasting Corp. v. United 
States, 98 US App: Di €2432,°236 Fazd 
727 (1956); cf. Sangamon Valley Television 
Corp. v. United States, 269 F. 2d 221 (D. C. 
Cir. 1959). 


[Findings of Fact and Order Requested] 


Counsel for the defendant is requested to 
submit findings of fact, conclusions of law 
and an order in conformity with this opinion. 


[Motion for Preliminary Injunction Denied] 


The motion for a preliminary injunction 
is denied. 


[T 69,637] Bigelow-Sanford Carpet Company, Inc. v. Federal Trade Commission and 
Earl W. Kintner, Robert T. Secrest, Sigurd Anderson, William C. Kern, and Edward T. 
Tait, Individually and as Members of the Federal Trade Commission, 


In the United States District Court for the District of Columbia. Civil Action No. 


492-60. Dated March 4, 1960. 


Textile Fiber Products Identification Act 


Textile Labeling—Generic Names for Manufactured Fibers—Rayon “Polynosic Fiber”, 
—A textile manufacturer’s motion to temporarily enjoin the Federal Trade Commission 
from enforcing its Rules and Regulations under the Textile Fiber Products Identification 


v Plaintiff's complaint, paragraph 7. 
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% Sec. 4(b), Administrative Procedure Act, 
60 Stat. 238 (1946), 5 U. S. C. A. See. 1003(b). 
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Bigelow-Sanford Carpet Co., Inc. v. FTC 
Act was denied on the authority of Courtaulds (Alabama) Inc. v. FTC, 1960 TravE CAseEs 
{| 69,636. The manufacturer’s application for an order establishing a generic name for its 
polynosic fiber had been denied by the Federal Trade Commission on the ground that 
such fiber and rayon (a generic name) were of identical chemical composition or, in other 
words, contained the same fiber-forming substance. Furthermore, an injunction would be 
particularly inappropriate in light of the manufacturer’s inadequate showing of irreparable 
injury. 

See Textile Labeling, Vol. 2, § 6710, 6749. 

For the plaintiff: Eugene F. Sikorowsky, Washington, D. C. 


For the defendants: Oliver Gasch, Edward Troxell, John Doyle, and Lewis Carroll, 
U. S. Court House, Washington, D. C., and Daniel McCauley, Allen B. Hobbes, and 
Francis C. Mayer, Federal Trade Commission. 


Memorandum 
[Nature of Action] 


LutHER W. YOUNGDAHL, District Judge [Jn 
full text]: As in Courtaulds (Alabama) Inc. 
v. Kintner [1960 Trape Cases J 69,636], Civil 
Action No. 219-60, plaintiff, a textile manu- 
facturer, has moved the Court to enjoin the 
defendants from enforcing their Rules and 
Regulations under the Textile Act, 15 U.S. C. 
Secs. 70-70k. The Court has fully discussed 
its views in a memorandum in Couriaulds, 
which is attached and made a part hereof 
[1960 TRApE Cases { 69,636]. 


[Application for Order Filed] 


In plaintiff's “Application for Order Es- 
tablishing Generic Name for Manufactured 
Fiber” filed with the F. T. C. on December 
11, 1959, plaintiff states at p. 15: 


“The chemical composition of the poly- 
nosic fibers is identical with that of all 
natural and manufactured cellulosic fibers. 
However, fundamental differences in struc- 
ture exist between natural cellulosic fibers 
and the presently-known manufactured 
cellulosic fibers, defined as rayon.” 


[Application Denied by FTC] 


The F. T. C.’s Notice Denying Applica- 
tion, dated February 8, 1960, stated: 


“The application describes the candi- 
date fiber as being reconstituted cellulose 


and states that its chemical composition 
is identical to that of natural and manu- 
factured cellulosic fibers. Regenerated 
cellulosic fiber being rayon, it therefore 
follows that polynosic fiber and rayon are 
of identical chemical composition or, in 
other words, contain the same fiber- 
forming substance.” 


[Injunction Inappropriate} 


On the record before it, the Court cannot 
say the plaintiff will probably succeed on 
the merits in a showing that its fiber is not 
within the definition of rayon as it appears 
in Sec. 303.7d. Moreover, an injunction would 
be particularly inappropriate here in light of 
plaintiff's inadequate showing of irreparable 
injury. On oral argument, it appeared that 
while some sales are presently being made, 
the substantial amount of plaintiff’s fiber 
will not be produced until its plant is com- 
pleted which will not occur until the end of 
this year. And see discussion in Courtaulds. 


[Submission of Findings of Fact Requested] 


Counsel for the defendant is requested to 
submit findings of fact, conclusions of law 
and an order in conformity with this opinion. 


[Motion for Preliminary Injunction Denied] 


The motion for a preliminary injunction 
is denied. 
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Goldlawr, Inc. v. Shubert 


[ff 69,638] Goldlawr, Inc. v. Milton Shubert, William Klein, and Sylvia W. Golde. 


In the United States District Court for the Southern District of New York. Civil 
144-243 and 144-244. Filed February 11, 1960. 


Sherman Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—Discovery of Docu- 
ments—Accountant’s Reports—Documents Showing Relationship Between Defendants— 
“Descriptive Language” in Motion to Produce—Inaccuracies as Basis for Refusing 
Compliance.—A theatre operator, in a treble damage action charging other operators 
with conspiring to monopolize the exhibition of “legitimate” theatre attractions, was 
entitled to the production, under Rule 34 of the Federal Rules of Civil Procedure, of 
“reports of accountants with regard to theatre properties” in which the estate of a de- 
ceased individual had an interest. Also, a defendant was directed to produce a representa- 
tive document, if any was in his possession, showing his occupancy of another defendant’s 
buildings and the nature of his employment relationship as attorney for other defendants. 
However, the defendant did not have to produce “all papers” relating to those matters. 
As to services rendered and payments received in other capacities than that of attorney, 
the defendant was ordered to comply fully with the demand for production. The defendant 
was further required to comply with a demand which allegedly contained incorrect or 
inaccurate “descriptive language.’ The description was sufficient to enable the defendant 
to identify the papers requested, and furnishing them would not preclude the defendant 


from later urging the inaccuracy of the descriptive language. 
See Private Enforcement and Procedure, Vol. 2, J 9013.825. 


For the plaintiff: Harold E. Kohn and Dolores Korman of Dilworth, Paxson, Kalish, 
Kohn & Dilks, Philadelphia, Pa.; Curtis, Mallet, Prevost and Mosle, Counsel of Record, 


New York, N. Y. 


For the defendants: Montgomery, McCracken, Walker & Rhoades, Philadelphia, Pa.; 


Hess, Mela, Segall, Popkin & Guterman; 
Donovan, Leisure, Newton & Irvine; and 
(appearing specially), all of New York, N. Y. 


[Production of Documents] 


PALMIERI, District Judge [In full text]: 
The plaintiff seeks an order pursuant to 
Rule 34, Fed. R. Civ. P., directing de- 
fendant William Klein to produce docu- 
ments. Plaintiff’s requests are itemized in 
18 paragraphs. Defendant Klein objects 
to paragraphs 11 and 13-17; he does not 
oppose production of the documents de- 
scribed in paragraphs 1-10, 12, and 18. 


[Reports of Accountants] 


Paragraph 11 calls for reports of ac- 
countants with regard to theatre properties 
in which the Estate of Lee Shubert has an 
interest. Defendant Klein, who is one oi 
the executors and trustees of the Estate 
of Lee Shubert, contends that he should 
not be required to respond to this request 
because he is before this Court as an indi- 
vidual and not in his representative ca- 
pacity. The plaintiff does not and, indeed, 
cannot maintain that Klein and his co- 
defendants are before the Court in their 
fiduciary capacity. See Goldlawr v. Shubert 
[1958 Trapve Cases { 69,227], 16[9] F. Supp. 
677, 687-88 (E. D. Pa. 1958). However, 
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Perkins, Daniels, McCormack & Collins; 
Gerald Schoenfeld and Bernard B. Jacobs 


plaintiff relies on the settled principle that 
a fiduciary is personally liable to third 
persons for torts committed in the course 
of the administration of trust property. 
2 Scott on Trusts, §264 (1939). Since 
Klein would be liable in his individual ca- 
pacity for torts occurring in the course 
of his administration of the Estate of Lee 
Shubert, the objection that Klein has not 
been sued in his representative capacity 
is misplaced. See Kirchner v. Muller, 280 
N. Y. 23, 19 N. E. 2d 665 (1939); Miller wv. 
Jacobs, 361 Pa. 492, 65 A. 2d 362 (1949). 


Defendant Klein also maintains that the 
Estate has no interest in theatre properties 
which are held through the Shubert part- 
nership. It is contended that under the 
applicable New York law, J. J. Shubert, 
the surviving partner, has the exclusive 
right to conduct the business and the repre- 
sentatives of Lee Shubert, the deceased 
partner, have no right to interfere. It is not 
denied, however, that the executors have a 
substantial equitable claim based on Lee 
Shubert’s interest in partnership holdings. 
The objection that the executors and trus- 
tees never participated in partnership opera- 
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tions, see Scott on Trusts, supra, at p. 1490, 
will be reserved for consideration in connec- 
tion with the motion for summary judgment 
filed by defendant Klein. At the discovery 
stage, the Rules countenance efforts to un- 
cover evidence and the concept of relevancy 
is given broad application. See 4 Moore, 
Federal Practice, §§ 34.09, 34.10 (2d ed. 
1950). I therefore direct defendant Klein 
to produce the documents described in 
paragraph 11, 


[Relationship Between Defendants] 


Plaintiff has made sweeping requests in 
paragraphs 13-16 with regard to defendant 
Klein’s activities as an attorney. Much of 
this information should be obtainable as 
of right by the appropriate use of other 
discovery procedures. See Margeson v. Bos- 
ton & Me. R. R., 16 F. R. D. 200, 202 (D. 
Mass. 1954). Until plaintiff has attempted 
to use a less burdensome method of ob- 
taining the desired information, I will de- 
cline to order the extensive production 
sought. Therefore, I direct defendant Klein 
to produce a lease, agreement, or other doc- 
ument, if such a document is in his posses- 
sion, which will fairly indicate to the plaintiff 
the nature of Klein’s occupancy of offices 
in “Shubert” buildings. Similarly, I direct 
defendant Klein to produce a representative 
document, if such a document is in his pos- 
session, which sets forth the nature of his 
employment relationship as attorney for the 
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“Shubert” interests. However, I decline to 
order the production at this time of all 
papers relating to such occupancy and em- 
ployment during the relevant period of in- 
quiry. As to services rendered and payments 
received in any capacity other than that of 
attorney, I direct Klein to comply fully 
with the requests contained in paragraphs 
15 and 16. 


(“Descriptive Language” in Motions 
to Produce] 


For the reasons discussed in relation to 
paragraph 11, I direct Klein to furnish the 
documents sought in paragraph 17. Plain- 
tiff’s description appears to be sufficient to 
enable Klein to identity the papers requested. 
By furnishing these papers, Klein is not 
precluded in any way from urging at the 
appropriate time that the descriptive lan- 
guage and references used by plaintiff in 
paragraph 17 are incorrect or inaccurate. 


[Granted in Part] 


The motion to produce is granted in all 
respects as to paragraphs 1-12 and 17-18. 
The motion is granted in part and denied 
in part as to paragraphs 13-16. To the ex- 
tent that the motion is denied, plaintiff is 
given leave to renew its request should 
defendant Klein fail to furnish adequate 
information in response to other discovery 
devices. 


So ordered. 


[1 69,639] Weco Products Co. v. G. E. M. of St. Louis, Inc., a corporation; Fifth 
and/or Sixth Sales Company, a corporation, both doing business as G. E. M. 


In the Minnesota District Court for the Fourth Judicial District, Hennepin County. 


No. 552069. Dated March 1, 1960. 


Minnesota Fair Trade Act 


Fair Trade—Enforcement of Fair Trade Prices—Person Who May Maintain Suit— 
Foreign Corporations Engaged Solely in Interstate Commerce—“Doing Business” Without 
“Qualifying” as Bar to Action—‘“[T]he fact that a foreign corporation has entered into 
fair trade contracts in a state does not constitute doing business in that state such as 
to render the corporation disabled from bringing suit in that state” under the provisions 
of a local statute denying the use of the state courts to foreign corporations that were 
“doing business” locally without “qualifying” to do so, Thus, in a fair trade enforcement 
action, the court, concluding that a fair trader did not have to “qualify” under the local 
statute because its fair trade contracts did not constitute “doing business” in the state, 
found that the activities of the fair trader in the state were “in furtherance of its inter- 
state operation,” that its fair trade contracts were “an integral part of its policy to 
maintain uniform prices on its products throughout the nation,” and that there was no 
part of the fair trader’s local activity that was “exclusive to this State, or is otherwise 
disconnected from its interstate business.” 

See Fair Trade, Vol. 1, 1 3330.25: ahs 
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For the plaintiff: Lewis Garner, Robert T, Newbury, Harlan L. Nelson and Maurice 


M. Moore. 


For the defendants: Maslon, Kaplan, Edelman, Joseph & Borman, by Hyman Edelman. 


Memorandum 


[Fair Trade Action—Foreign Corporation’s 
Right to Maintain Action] 


Wititram C. Larson, Judge of District 
Court [In full text]: This action is one for 
injunction to restrain defendant from vio- 
lating the Minnesota fair trade statute, 
M. S. A. §§ 325.01, 325.08-.13. Plaintiff has 
moved for a temporary injunction and de- 
fendant has appeared specially to contest 
the granting thereof. Defendant’s position, 
in substance, is that plaintiff is transacting 
business in Minnesota; that plaintiff has not 
qualified to do business in Minnesota; and 
that therefore plaintiff is disabled from 
bringing an action in any court of this State 
by reason of the provisions of M. S. A. 
§ 303.20. It is conceded by counsel for both 
parties that the heart of the controversy is 
whether plaintiff is transacting business in 
this State within the meaning of § 303.20. 


[“Transacting Business’ | 


The facts of the case are these: plaintiff 
manufactures and sells certain health and 
beauty aids. Plaintifi’s products are sold 
on a nation wide scale. Plaintiff does not 
maintain an office, bank account, address or 
telephone listing in this State. Plaintiff 
employs Mr. Daniel H. Coe, a resident of 
this State, to do promotional work in con- 
nection with plaintiff’s products. Mr. Coe 
operates in five states, including Minnesota. 
Mr. Coe’s function is to demonstrate to 
retailers how best to display and promote 
plaintiff’s products. Occasionally retailers 
will write orders, on blanks provided by 
Mr. Coe, for certain of these products, and 
will turn the order over to Mr. Coe. Mr. 
Coe does not accept or fill these orders but 
turns them over to a local drug wholesaling 
concern. Orders handled by Mr. Coe ac- 
count for approximately 10% of the plain- 
tiff’s sales in Minnesota; the bulk of the 
orders being forwarded directly by the re- 
tailer to a drug wholesaler. 


[Investigating Fair Trade Violations] 
Mr. Coe’s only other function in Minne- 
sota is to investigate fair trade violations 
in connection with plaintiff’s products when 
directed to do so by the plaintiff. The 
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plaintiff leases an automobile which is used 
by Mr. Coe. 


Plaintiff has currently several hundred 
fair trade contracts in force with Minnesota 
retailers. The contracts specify the mini- 
mum retail price at which certain of plain- 
tiff’s products will be sold. The contracts 
specify that they will be “effective within 
the State of Minnesota and not elsewhere.” 


It is defendant’s position that these facts 
constitute a showing that plaintiff is trans- 
acting business in Minnesota within the 
meaning of M.S. A. § 303.20. 


[Standard of Transacting Business] 


The standard of transacting business as 
used in statutes imposing conditions precedent 
upon bringing suit in a state is different 
from the standard as used in determining 
the amenability to suit of a foreign corpo- 
ration. American Brick & Tile Co. vw. 
Turnell, 143 Minn. 96, 100 (1919); Dahl v. 
Collette, 202 Minn. 544, 548-549 (1938); 
17 Fletcher, Cyclopedia Corporations § 8465, 
pp. 468-469. For this reason the cases 
applying the rule of International Shoe Co. 
v. Washington, 326 U. S. 310 (1945) are not 
relevant. 


[Cases Considered] 


A case directly in point is American Brick 
& Tile Co. v. Turnell, 143 Minn. 96 (1919). 
There the plaintiff, a foreign corporation 
not licensed to do business in Minnesota 
brought action for the purchase of certain 
tile it had furnished to defendant contrac- 
tor. The plaintiff had contracted to furnish 
the tile which was to be manufactured in 
other states and delivered f. 0. b. at desig- 
nated points in Minnesota. The defendant 
argued that plaintiff was not entitled to 
bring suit in Minnesota, and relied upon the 
following factors in attempting to show that 
plaintiff was doing business in Minnesota: 


a. When defendant contractor filed the 
bid on which it was awarded a contract for 
laying tile, he procured from plaintiff a 
certified check which he was required to 
file with his bid. 


b. The contract for the sale of tile was 
made in Minnesota. 
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c. Plaintiff filed three separate bids for 
furnishing the tile and filed with each bid 
the required certified check. 


d. Plaintiff had representatives in Min- 
nesota soliciting contracts to furnish tile 
for ditches to be constructed in Minnesota. 


e. Plaintiff took from defendant contrac- 
tor an assignment of all moneys due or to 
become due for the construction of two 
ditches. 


The Supreme Court held that the trial 
court was justified under the authorities in 
finding that these transactions were trans- 
actions in interstate commerce, and that 
none of them constituted doing business in 
Minnesota. 


The application of the rule is neatly illus- 
trated by Palm Vacuum Cleaners Co. v. 
Bjornstad, 136 Minn. 38 (1917), where a 
result contrary to that of the American Brick 
& Tile Company case was reached. In the 
Palm Vacuum Cleaners Company case the 
plaintiff, a Michigan corporation not licensed 
to do business in Minnesota, contracted to 
supply a vacuum cleaner to defendant. The 
contract also provided that plaintiff was to 
install the machine upon defendant’s prop- 
erty. The installation of the machine was 
not a necessary part of the contract for sale 
thereof. It appeared that any electrician 
or plumber could have performed the work. 
Because the installation was not an essential 
part of the contract of sale the court held 
that plaintiff was doing business in Minne- 
sota, and was therefore not able to main- 
tain its action for the consideration specified 
in the contract. 


[Entering into Fair Trade Contracts as 
“Doing Business’ | 


The Palm Vacuum Cleaner Company case 
is to be contrasted with the facts of the 
case at bar. Here the activities of the plain- 
tiff within Minnesota were in furtherance 
of its interstate operation. Mr. Coe pro- 
motes plaintiff's products in Minnesota as 
he does in four other states. Plaintiff has 
fair trade contracts in Minnesota as an 
integral part of its policy to maintain uni- 
form prices on its products throughout the 
nation. There is no part of plaintiff’s ac- 
tivity in Minnesota which is an operation 
exclusive to this State, or is otherwise dis- 
connected from its interstate business. 


Plaintiff contends, relying on Eli Lilly and 
Company v. Sav-on Drugs, Inc. [1959 TRADE 
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Cases { 69,480], Superior Court of New 
Jersey, Chancery Division, Union County, 
that plaintiff is doing business in this State 
because of the several hundred fair trade 
contracts which are now effective in this 
State. However, it appears to be the clear 
weight of authority that the fact that a 
foreign corporation has entered into fair 
trade contracts in a state does not constitute 
doing business in that state such as to 
render the corporation disabled from bring- 
ing suit in that state. See Remington Arms 
Co. Inc. v. Lechmere Tire & Sales Co. [1959 
TRADE CASES § 69,347], 158 N. E. 2d 134 
(Mass. 1959); Seagram Distillers Corp. v. 
Corenswet, d/b/a Favorite Liquor Store [1955 
TRADE CASES § 68,108], 281 S. W. 2d 657 
(Tenn. 1955); Bulova Watch Co., Inc. v. 
Anderson [1955 TrapE Cases § 68,036], 270 
Wis. 21, 70 N. W. 2d 243 (1955). 


With respect to the Lilly case, aside from 
the fact that it is a trial court opinion from 
which an appeal has already been taken, 
the case is distinguishable on its facts. The 
plaintiff in the Lilly case maintained an 
office and mailing address in New Jersey. 
The plaintiff's telephone number was listed 
in a local directory. The plaintiff employed 
approximately twenty people in New Jersey 
on a full time basis. These factors all 
indicate that the local activity of the plain- 
tiff in the Lilly case was far more extensive 
than that of the plaintiff here. 


The case of Cohn-Hall-Marx Company v. 
Feinberg, 214 Minn. 584 (1943), also relied 
upon by defendant, is clearly distinguish- 
able. There the plaintiff foreign unlicensed 
corporation was held to be disabled from 
bringing action in Minnesota. The plaintiff 
there had at one time been licensed as a 
foreign corporation but it had withdrawn 
its qualification. Its activities in Minnesota 
are stated in the opinion as follows: 


“At the time of the commencement of 
this action and for five years prior 
thereto, plaintiff maintained offices in the 
city of Minneapolis and was represented 
therein by its agent, Leon J. Rollins, ey 
ployed on a commission basis. Plaintiff's 
name was printed on the door of such office, 
and its name, address, and telephone 
number were carried in the Minneapolis 
telephone directory. A stenographer was 
regularly employed in said office. All 
charges for rent, telephone, and wages 
were paid by plaintiff. 

“Plaintiff paid personal property taxes 
here and supplied its agent with sta- 
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tionery on which its name and its Min- were far more extensive than the st 
neapolis address were printed. Bolts and activities of the plaintiff in the case at bar. 
samples of its merchandise were kept in 


the Minneapolis office, ae agiysrics Weis [Temporary Injunction Granted} 
sometimes made therefrom. ts agent, Ne 
Rollins, continually solicited business for It follows from the above that the plain 


the company and made adjustments of tiff was not doing business in Minnesota 

complaints, a substantial business was within the meaning of M. S. A. § 303.20, 

conducted here as a result of such activi- 444 that therefore defendant’s motion to 

ties.” (214 Minn. at p. 586.) dismiss should be denied, and_ plaintiff's 

It is readily seen that the intrastate ac- motion for temporary injunction should be 
tivities of plaintiff in the case quoted from granted. 


[] 69,640] Bantam Books, Inc. v. Federal Trade Commission. 


In the United States Court of Appeals for the Second Circuit. No. 136 — October 
Term, 1959. Docket No. 25512. Argued January 8, 1960. Decided March 4, 1960. 


On Petition to review an order of the Federal Trade Commission requiring petitioner 
to cease and desist from offering abridged or retitled books for sale unless clear notice 
of abridgment or retitling is given. Petition denied and order affirmed. 


Federal Trade Commission Act 


Unfair Practices—Misrepresentation of Paperback Books—Abridgments and Retitled 
Legends—Tendency To Deceive—A Federal Trade Commission order prohibiting a 
publisher of paperbound books from offering for sale books that constitute abridgments 
or have been retitled, unless accompanied by adequate notice of abridgment or change of 
title “in clear, conspicuous type,” was affirmed. The Commission properly found that 
while “the more intelligent, more experienced, careful prospective buyer might well ob- 
serve and comprehend the many legends [of abridgments or new titles], * * * many 
buyers would not glean the fact that some of these books had previously been published 
under different titles, or were abridgments, and would therefore be deceived.” There 
existed also the impression of “subtle underplaying,” at least on some covers. 


See Unfair Practices, Vol. 2, J 5081.073. 


FTC Enforcement and Procedure—Expert Testimony—Conflicting Conclusions— 
Extent of FTC’s Responsibility—In requiring a book publisher to disclose clearly when 
the books it sells and distributes are abridgments or newly titled reprints, the Commission 
was not bound to accept the opinion testimony of a psychologist to the effect that the 
legends with respect to abridgment and retitling would “readily attract the attention of a 
prospective purchaser.” No real basis was laid for the psychologist’s conclusion. The 
interviews dealt generally with book-buying habits, and there was no attempt to determine 
whether buyers of the publisher’s books were actually deceived. Also, there was much in 
the psychologist’s testimony that tended against his conclusion. 


See FTC Enforcement and Procedure, Vol. 2, § 8611.27. 


Unfair Practices—Establishment of Detailed Standards of Disclosure—FTC Formula. 
—A book publisher’s contention that it cannot be required to comply with a Federal 
Trade Commission order directing it to disclose in clear, conspicuous type when the books it sells 
and distributes are abridgments or newly titled reprints, because of the Commission’s 
failure to establish detailed standards of the disclostre required, was without merit. What 
type is needed to give adequate notice of abridgment or retitling on a cover is not a 
constant but a variable, depending on the color of the legend, its place, the size and color 
of the cover and other printed material, the presence or absence of illustrations, and other 
things. The Commission is not required to attempt to devise a universal formula that 
would take account of all these permutations, at least in the absence of evidence that 
compliance with the order as framed constitutes an undue burden. 


See Unfair Practices, Vol. 2, J 5201.481. 
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Commission. 


_ Affirming and enforcing a cease and desist order of the Federal Trade Commission 


in Dkt. 6802. 


Before Lumsarp, Chief Judge, and Moore and Frienpy, Circuit Judges. 


[Review—FTC Order] 


FRIENDLY, Circuit Judge [Jn full text]: 
Bantam Books, Inc., a corporation carrying on 
business in New York, petitions under § 5(c) 
of the Federal Trade Commission Act, 15 
U.S. C. §45(c), that we review and set 
aside an order of the Federal Trade Com- 
mission directing petitioner, a large pub- 
lisher of paperbound books, to cease and desist 
from offering for sale books that constitute 
abridgments or have been retitled except 
on printing certain notices as set forth in 
the margin.*?. In Hillman Periodicals, Inc. v. 
FTC [1948-1949 Trape Cases § 62,411], 174 
F, 2d 122 (2d Cir, 1949), we affirmed a more 
rigorous order of the Commission dealing 
with a similar problem; the order here un- 
der review contains the more limited re- 
medial provision which a majority required 
in New American Library of World Litera- 
ture, Inc. v. FTC [1954 Trape Cases 
1 67,752], 213 F. 2d 143 (2d Cir. 1954). 


[Types of Books] 


As the order indicates, two different types 
of republished paperbacks are involved— 
abridgments and books in full text but with 
a new title. Both types have a multi-colored 
glossy paper cover carrying an eye-catching 
illustration. The title appears in large type 
near the middle of the cover. The name of 


1The order directs petitioner to cease and 
desist from 

‘1. Offering for sale or selling any abridged 
copy of a book unless one of the following 
words, ‘abridged,’ ‘abridgment,’ ‘condensed’ or 
‘condensation,’ or some other word or phrase 
stating with equal clarity that said book is 
abridged, appears in clear, conspicuous type 
upon the front cover and upon the title page 
of the book, either in immediate connection 
with the title or in another position adapted 
readily to attract the attention of a prospective 
purchaser; 

“2. Using or substituting a new title for, or 
in place of, the original title of a reprinted 
book unless a statement which reveals the origi- 
nal title of the book and that it has been 
previously published thereunder appears in clear 
and conspicuous type upon the front cover and 
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the author is in smaller but still good-sized 
type, in varying positions. In most cases 
there is also a descriptive statement as to 
the books; this also in type smaller than 
the title but easy to read. 


[Notice of Abridgment] 


With one exception? all the abridgments 
carry on their cover a legend descriptive of 
that fact. This is at the bottom of the page, 
in type considerably smaller than the rest, 
and without use of upper and lower case. 
In some instances the legend is printed in 
part over colors that decrease its legibility, 
although in no instance is it illegible. No 
other notice of abridgment is given. 


[Books with New Titles] 


The covers of the books published under 
new titles also carry at the bottom a legend 
giving the original title of the book. As in 
the case of the abridgments, the type in 
this legend is much smaller than in the title 
and smaller also than in the other material 
on the cover; and at least in some instances, 
because of being printed over a part of the 
illustration or by virtue of the color com- 
binations, it does not hit the eye, although 
in no case can we say it is illegible. In 
addition, notice of retitling is printed on a 
number of interior pages including the title 


upon the title page of the book, either in im- 
mediate connection with the title or in another 
position adapted readily to attract the attention 
of a prospective purchaser.’’ 

2The exception was ‘‘The Count of Monte 
Cristo’’ by Alexandre Dumas. The cover stated 
this to be ‘“‘A New Translation by Lowell Bair.” 
No indication of abridgment was given on the 
cover or elsewhere, although in fact the trans- 
lation contained less than a third as many 
words as the French original and there was 
other evidence of substantial deletion and con- 
densation. The claim that the notice as to 
translation apprised the purchaser ‘‘that Peti- 
tioner’s book is not an exact republication of 
an existing work’’ is unpersuasive; ‘‘transla- 
tion’’ means a complete translation unless there 
is warning to the contrary. 
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page, the page bearing the copvright notice 
and sometimes a third page. Here also 
the type of the original title is considerably 
smaller than of the new title but is in no 
wise unreadable. 


[Expert Testimony] 


The Commission introduced no evidence 
as to deception other than the books them- 
selves and testimony as to the degree to 
which “The Count of Monte Cristo” (see 
fn. 2) was abridged. Petitioner offered the 
testimony of a psychologist. He testified 
as to the viewing habits of buyers of paper- 
backs based on some 1400 interviews. On 
the basis of this, he gave opinion testimony 
that the legends with respect to abridgment 
and retitling would “readily attract the at- 
tention of a prospective purchaser.” 


[F. T. C. Trial Examiner's Findings] 


The Commission’s trial examiner, J. Earl 
Cox, found that while “The more intelligent, 
more experienced, careful prospective buyer 
might well observe and comprehend the 
many legends, * * * many buyers would 
not glean the fact that some of these books 
had previously been published under differ- 
ent titles, or were abridgments, and would 
therefore be deceived.” He therefore found 
that petitioner had engaged in “unfair or 
deceptive acts or practices in commerce” 
prohibited by §5(a) of the Federal Trade 
Commission Act and should be ordered to 
cease and desist therefrom, in the language 
quoted above (footnote 1). The Commis- 
sion affirmed. 


[Petitioner's Contentions] 


Petitioner contends (1) that there was no 
substantial evidence to support the finding 
that it had engaged in “unfair or deceptive 
acts or practices in commerce,” and (2) 
that the cease and desist order deprived it 
of due process of law because of the Com- 
mission’s failure to promulgate a sufficiently 
clear standard as to what constitutes ade- 
quate disclosure. We find no merit in either 
contention. 


[Evidence] 


(1) This Court held in New American 
Library, Inc. v. FTC, supra, that the Com- 
mission might lawfully find that a publisher 
had failed to give adequate notice of abridg- 
ment or change of title on the basis of an 
inspection of the books themselves without 
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other evidence. While the disclosures made 
by petitioner would appear more nearly ade- 
quate than those in the cited case, we can- 
not hold the Commission lacked basis for 
its finding here. It would be of no moment 
that we might think the legends sufficient for 
ourselves. Whether or not we are entitled to 
claim places in the Examiner’s category of 
“the more intelligent, more experienced, 
careful prospective buyer,” at least we are 
used to looking at books; and, what is more 
important, we necessarily examine peti- 
tioner’s with eyes already alerted to the 
problem. Yet, with all this, we cannot es- 
cape the impression of subtle underplaying, 
at least on some covers. It is sufficient that 
we cannot say the Commission lacked a 
rational basis for its finding, and the order 
based thereon. 


[Expert Testimony—Conflcting Conclusion] 


The Commission was not bound to ac- 
cept the opinion evidence of petitioner’s 
witness even though petitioner asserts this 
was uncontradicted. No real basis was laid 
for the expert’s conclusion, the interviews 
having dealt generally with book-buying 
habits and having made no attempt to de- 
termine whether buyers of petitioner’s books 
were actually deceived. Moreover, there 
was much in the witness’ testimony that 
tended against his conclusion. He testified 
that “The range of time that the prospective 
purchased is in physical or visual contact 
with the paperbound book ranges from one 
minute to ten minutes” with the average ap- 
proximately four; that the buyer “spends 
most of his time looking at the cover and 
he will look in general at the center of the 
page where he generally expects to find the 
title’; that “he will then look for the author, 
if it is a familiar author”; and that for this 
purpose he first looks at the top of the 
cover and only afterwards at the bottom. 
Most purchasers “will actually pick up the 
book and riffle through the pages,” with no 
uniformity as to which pages are viewed 
and no tendency to look particularly at the 
pages where petitioner printed notice of re- 
titling. The Trial Examiner was justified 
in finding that the attention of the one or 
two minute purchaser following this routine 
might not be attracted to the legends of 
abridgment or retitling, and the Commis- 
sion’s responsibilities extend to him and not 
simply to the “average” four minute buyer 
or the careful, indecisive or dilatory pur- 
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chaser who takes ten. As was said in General 
Motors Corp. v. Federal Trade Commission 
[1940-1943 Trape Cases 56,056], 114 F. 2d 
33, 36 (2d Cir. 1940), cert. denied 312 U. S. 
682 (1941): 


_“But if the Commission, having discre- 
tion to deal with these matters, thinks it 
best to insist upon a form of adverising 
clear enough so that, in the words of 
the prophet Isaiah, ‘wayfaring men, though 
fools, shall not err therein, it is not for 
the courts to revise their judgment.” 


See Charles of the Ritz Dist. Corp. v. FTC 
[1944-1945 Trane Cases 57,267], 143 F. 2d 
676, 679 (2d Cir. 1944). 


[Standards of Disclosure] 


(2) Petitioner claims it cannot be required 
to comply with the Commission’s order 
consistently with the due process clause of 
the Fifth Amendment, because of the Com- 
mission’s failure to establish detailed stan- 
dards of the disclosure required, citing 
Smith v. California, 80 Sup. Ct. 215, December 
14, 1959, Scull v. Virginia, 359 U. S. 344, 353 
(1959), and other cases. The Commission 
says petitioner may not be heard to argue 
this since, as the Commission alleges, the 
claim was not made before it. We find it 
unnecessary to pass on the Commission’s 
contention in bar since we consider peti- 
tioner’s claim unfounded on the merits. 
Petitioner’s criticism relates especially to 
the requirement that the legends be printed 
“in clear, conspicuous type.’ The orders 
approved in Hillman Periodicals v. FTC, 
supra, and New American Library v. FTC, 
supra, contained those same words. It is by 
no means plain that more detailed specifica- 
tion by the Commission was feasible. What 
type is needed to give adequate notice of 
abridgment or retitling on a cover is not 
a constant but a variable, depending on 
the color of the legend, its place, the size 
and color of the cover and other printed 
material, the presence or absence of illus- 
trations, and other things. We shall not 
require the Commission to attempt to devise 
a universal formula that would take account 
of all these permutations, at least in the 
absence of evidence that compliance with 
the order as framed constitutes an undue 


burden. 
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[FTC Order Affirmed] 


The petition to review is denied and the 
Commission’s order is affirmed and shall be 


complied with. 15 U. S. C. §45(c). 


[Concurring Opinion] 


Moore, Circuit Judge (concurring in the 
result) : 


Were this case to come before me de novo 
my views would be entitled “dissenting” 
and not “concurring.” However, to follow, 
and be consistent with, the decisions on the 
subject in this circuit,1 I concur in the result. 
Nevertheless, although I am apparently a 
“voice of one crying in the wilderness” (to 
use—also for the purpose of consistency— 
the same prophet (Isaiah) ) as we have quoted 
before in this circuit (General Motors Corp. 
v, Federal Trade Commission, 2 Cir., 1940 
[1940-1943 Trane Cases § 56,056] , 114 F. 2d 
Jd) 30% cert. den: 312 W. 7S) 682 C1941)) 7 1 
cannot accept the conclusion that the words 
“in clear, conspicuous type” convey a suffi- 
ciently clear standard as to what constitutes 
adequate disclosure so as to enable a pub- 
lisher to understand what it is to do to com- 
ply either with the laws or the Commission’s 
orders. Nor can I agree that a single trial 
examiner of the Commission without the 
aid of any testimony, expert or otherwise, 
is the one person in the entire judicial and 
quasi-judical system best able to compre- 
hend the approach of that non-existent 
character, the ‘‘average” reader, in his pur- 
chase of a “pocket” book. 


[“Clear and Conspicuous Type] 


Flattered momentarily by the majority’s 
suggestion that judges may be more intelli- 
gent and experienced but quickly reduced 
in scale by the conclusion that it is “of no 
moment that we might think the legends suffi- 
cient for ourselves,’ I find myself trying to 
cope with the answer to “clear and conspicu- 
ous” to whom? Certainly they are to us be- 
cause the majority concedes that the legends 
on the covers were “easy to read,” were not 
“illegible” and “in no wise unreadable.” 
These findings would naturally lead to the 
conclusion that the Commission’s order has 
been adequately complied with. But how 
is the publisher to know? No standards 


1 Hillman Periodicals, Inc, v. Federal Trade 
Commission, 2 Cir., 1949 [1948-1949 TRADE 
CASES f 62,411], 174 F. 2d 122; New American 
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Library of World Literature, Inc. v. Federal 
Trade Commission, 2 Cir., 1954 [1954 TRADE 
CASES { 67,752], 213 F. 2d 143. 
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for compliance have ever been suggested. 
No size of type is specified, no special colors 
are required, no particular location on the 
cover or inside pages is directed. Why 
should a trial examiner decide for or against 
compliance merely because he concludes that 
the publishers in printing their books should 
cater to “the one or two minute purchaser’? 
What intellectual level is the Commission 
serving or protecting? What physical im- 
pairments are to be honored? A _ 20-20 
vision reader may well observe legends 
which those of us burdened with tri- 
focal lenses would never see.” If full and 
complete understanding is to be the test, 
how does the Commission know that a “sub- 
stantial portion” of readers comprehend the 
meaning of “unabridged” even if in one inch 
letters? Furthermore, if prevention of de- 
ception is the goal, how is it possible to 
reconcile with the contents the lurid * chromo 
covers depicting an attractive young woman 
scantily attired about to meet her death, 
or suggestively “worse than.” Disappointed 
purchasers will seldom discover their unful- 
filled hopes in a one or two minutes riffling 
of a book at a newsstand or drug store. 


The Commission argues that it is not 
“required to specify in detail ‘what consti- 
tutes adequate disclosure of abridgment or 
of a change of title.” 1 find this a rather 
cavalier attitude for a public agency to as- 
sume. In many fields it is difficult, in fact 
often impossible, to specify standards of 
unfair or deceptive acts or practices. These 
words frequently “do not admit of precise 
definition” (Federal Trade Commission v. 
Raladam Co., 283 U. S. 643, 648 (1931)). 
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Where this be the case, broad descretion 
should be granted to the Commission whose 
deservedly praiseworthy efforts act as an 
effectual protective buffer between an often 
misinformed and gullible public and mer- 
chants who for their own commercial ad- 
vantage would exploit these characteristics 
by extravagant and unfounded representa- 
tions. On the other hand where, as here, 
“clear and conspicuous” can be given more 
finite measurements, standards of type and 
print should not be kept vague and in- 
definite so as to make conformity with the 
Commission’s orders a matter of guesswork 
by the publisher and possible whim and per- 
sonal opinion by individual trial examiners. 


[Adequacy of Standards] 


Publishers about to print thousands of copies. 
at considerable cost should not be put in 
this predicament of uncertainty. It matters 
little what the rules are so long as they are 
decreed with sufficient clarity that they may 
be followed. The same principle of consis- 
tency, however, applies here. For many 
years the position of this circuit has been 
made known to publishers by our decisions.* 
The law has been stated and should be fol- 
lowed. Whether publishers should be forced 
with hat in hand to wait upon the Commis- 
sion in advance of every publication and se- 
cure their approval of the format of each 
book is, in my opinion, highly questionable. 
But, as previously indicated, we have decided 
that these so-called standards (vague as I 
believe they are) are adequate, the law at 
least in this field is sufficiently definite and 
requires affirmance of the Commission’s order. 


[] 69,641] Shulton, Inc. v. Columbus Vitamin & Cosmetic Distributors, Inc. 


In the Court of Appeals of Franklin County, Ohio. No. 6342. Rendered March 8, 
1960. 


Ohio Fair Trade Act 


Fair Trade—Enforcement of Fair Trade Prices—Right to Temporary Injunctive 
Relief Under 1959 Ohio Fair Trade Act—Constitutionality—A trial court’s issuance of a 
temporary restraining order enjoining the sale of cosmetics at less than the minimum 
retail resale price established pursuant to the 1959 Ohio Fair Trade Act was affirmed on 
the ground that, although the trial judge “felt that a temporary restraining order could 


? The trial examiner apparently sets his stand- 
ard of clarity so that ‘‘he who runs may read.’’ 
Is not our present pace of life sufficiently rapid 
that we do not have to add to it by forcing 
publishers of books to gear themselves to the 
running reader? If ever there is to be a 
moment for quiet reflection it might well be 


1 69,641 


spent with a book reflectively selected and not 
scr like a mail sack by a speeding mail 
rain. 

’ Where the majority obtained ‘‘the impres- 
sion of subtle underplaying, at least on some 
covers,’” I am at a loss to understand. 

4 See footnote 1, supra.. 
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be granted under the provisions of Section 1333.32,” and the reviewing court believed that 

injunctive relief under that section could be granted only after a hearing on the merits,” 
there was no abuse of discretion. “[T]he basis for the granting of the restraining order 
is not clear as the general power of the court to grant restraining orders and injunctions 
also came into the discussion between counsel and the court and irreparable harm was 
alleged in the petition and affidavit.” 


The court also noted that: “In view of the [Ohio] Supreme Court’s opinion in the 
case of Union Carbide & Carbon Corp. v. Bargain Fair, Inc. [1958 Trape CASES 7 68,920], 
167 Ohio St., 182, the constitutionality of the newly enacted ‘Ohio Fair Trade Act’ will 


be questioned when this case is heard on the merits.” 


See Fair Trade, Vol. 1, { 3350. 


For the plaintiff-appellee: Vorys, Sater, Seymour & Pease (James A. Gorrell, of 


counsel), Columbus, Ohio. 


For the defendant-appellant: Mendelsohn, Krotinger & Lane (Myron N. Krotinger, 
of counsel), Cleveland, Ohio, and Max I. Ziskind, Columbus, Ohio. 


Opinion 
[1959 Ohio Fair Trade Act] 


Durry, Judge [Jn full text]: An action 
was commenced by the plaintiff-appellee, a 
New Jersey corporation engaged in the 
business of producing commodities com- 
monly referred to as cosmetics, under pro- 
visions of Section 1333.27 to Section 1333.34 
of the Revised Code of Ohio, (Ohio Fair 
Trade Act or Minimum Resale Price Act). 
The petition asks for damages and injunc- 
tive relief to prevent the alleged wrongful 
acts by defendant-appellant who were selling 
plaintiff's products at less than minimum 
retail resale price established by them, pur- 
suant to contracts made under provisions 
of the Acts, with other sellers of their 
products. 


[Prior Proceedings—Temporary Injunction] 


The trial court allowed a temporary re- 
straining order enjoining the defendant from 
selling plaintiff's products at less than the 
minimum prices established by them and 
from the overruling of a motion to dissolve 
this temporary restraining order the defend- 
ant has appealed. 


[Right to Appeal] 


The plaintiff-appellee has made a motion 
to dismiss the appeal as not being a final 
order and questions the jurisdiction of this 
Court to hear the appeal. Both parties have 
briefed the question dealing with the right 
to appeal from the overruling of a motion to 
dissolve a temporary restraining order, and 
while there appears to be some confusion 
in this field of law, our review of all the 
cases cited leads us to believe that the order 
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is appealable for the reason that injunctive 
relief alone is not sought in this case. Burke 
v. Railway Company, 45 Ohio St., 631, 17 
N. E. 557; Robnet et al. v. Miller et al., 105 
Ohio App., 536; Wieland, d.b.a, Eddy Floors 
v. Mayflower Motors, Inc., 80 Ohio App., 310, 
75 N. E. (2d) 443; and Hersch v. The Home 
Savings & Loan Co., 59 Ohio App., 145, 17 
Ne Bed asdds 


The problem has been thoroughly dis- 
cussed in the three Ohio appellate decisions 
cited and a further discussion of the prob- 
lem would probably be of little value. 


[Constitutionality] 


The right of the appellant to appeal hav- 
ing been decided we now come to the ques- 
tion of whether the trial court abused its 
discretion in the overruling of a motion to 
dissolve the restraining order. In view of 
the Supreme Court’s opinion in the case of 
Union Carbide & Carbon Corp. v. Bargain 
Fair, Inc. [1958 TrapE Cases { 68,920], 167 
Ohio St., 182, the constitutionality of the 
newly enacted “Ohio Fair Trade Act” will 
be questioned when this case is heard on 
the merits, but the trial court in considering 
the temporary restraining order had before 
it only the petition and the affidavit of an 
agent of the plaintiff-corporation. The “bill 
of exceptions” filed in this case consists 
mainly in the discussion between the trial 
judge and the attorney for the defendant- 
appellant. It is apparent that the trial court 
had few facts on which to exercise its dis- 
cretion but “* * * unless there is a plain 
abuse of discretion on the part of trial 
courts, in the granting or refusing injunc- 
tions, reviewing courts will not disturb such 
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judgments.” See Perkins v. Quaker City, et 
al., 165 Ohio St., 120, at page 125. 


[Temporary Injunctions Under 1959 Statute] 


While counsel presented strong arguments 
on behalf of his motion to dissolve the 
restraining order, it is apparent that no fur- 
ther facts were presented to the trial judge 
for his consideration and we cannot say, 
as a matter of law, that he did abuse his 
discretion. The “bill of exceptions” filed in 
the case indicates that the trial judge felt 
that a temporary restraining order could be 
granted under the provisions of Section 
1333.32 of the Revised Code, but our review 
of the statute leads us to believe that in- 
junctive relief under that section could be 
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granted only after a hearing on the merits. 
However, the basis for the granting of the 
restraining order is not clear as the general 
power of the court to grant restraining or- 
ders and injunctions also came into the dis- 
cussion between counsel and the court and 
irreparable harm was alleged in the petition 
and affidavit, and in the absence of a show- 
ing of an abuse of discretion the judgment 
will be affirmed. 


[Further Proceedings] 

The case is referred to the Court of Com- 
mon Pleas for further proceedings accord- 
ing to law. 

Bryant, P. J., and McLaughlin, J., of the 
Fifth District, sitting by designation, concur. 


[] 69,642] Re: Trade Union Courier Publishing Corporation, Maxwell C. Raddock, 
Charles Raddock and Bert Raddock, also known as “Burt” Raddock. 


In the United States Court of Appeals for the Third Circuit. 


10, 1960. 


No. 11723. Dated March 


Federal Trade Commission Act 


Federal Trade Conimission Enforcement and Procedure—Enforcement of Commission 
Misrepresentation Order by Court of Appeals—Violation of Court Order—Contempt of 
Court—Fines Imposed.—A publishing company and two individuals were held in contempt 
of court and were fined for violating a decree affirming a Federal Trade Commission cease 
and desist order which prohibited them from falsely representing that their newspaper 
was endorsed by a labor union, and from publishing and demanding payment for unauthorized 


advertisements. 


See FTC Enforcement and Procedure, Vol. 2, J 8621.150. 


Attorneys appointed by the court to prosecute: Alan B, Hobbes, Assistant General 
Counsel, and Emerson K. Elkins, Attorney, Federal Trade Commission. 


For the defendants: Seymour M. Waldman and James L. Stern. 


For a decree of the U. S. Court of Appeals, Third Circuit, affirming and enforcing a 
Federal Trade Commission cease and desist order in Dkt. 5966, see 1956 Trade Cases 


Tf 68,352. 


Present: GoopricH, KALODNER and STALEy, Circuit Judges. 


[ Order] 


GoopricH, Circuit Judge [In full text]: 
This matter having come on before the 
Court upon an order to show cause why 
the respondents should not be adjudged in 
criminal contempt of this Court, and the 
Court having considered the evidence pre- 
sented and the arguments of counsel, and 
having found respondent Trade Union Courier 
Publishing Corporation, respondent Max- 
well C. Raddock, and respondent Bert Rad- 
dock each guilty of criminal contempt of 
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this Court, and having found respondent 
Charles Raddock not guilty thereof, 


It is Ordered: 


1. That respondent Trade Union Courier 
Publishing Corporation be fined in the 
amount of $35,000.00, said fine to be paid 
the United States by depositing with the 
Clerk of this Court on or before March 31, 
1960 a certified check for $35,000.00; and 
that in default of payment of said fine ap- 
propriate action shall be instituted by the 
United States to recover the amount thereof ; 
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that respondent corporation’s motion to re- 
duce the fine and oral motion to pay the 
fine in instalments be and they hereby are 
denied; and that the motion by government 
counsel to tax costs against the corporation 
be and it hereby is denied. 

2. That the respondent Bert Raddock 
pay a fine of $5,000.00 on or before March 
31, 1960, by depositing the amount thereof 
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3. That the respondent Maxwell C. Rad- 
dock pay a fine of $20,000.00 on or before 
March 31, 1960, by depositing the amount 
thereof with the Clerk of this Court by 
certified check; and that in default of such 
payment the respondent Maxwell C. Rad- 
dock stand committed; and that the motion 
by government counsel to tax costs against 
Maxwell C. Raddock be and it hereby is 


denied. 

4. That the order to show cause why 
the respondent Charles Raddock should not 
be adjudged in criminal contempt is dis 
charged on the records of this Court, 


with the Clerk of this Court by certified 
check; and that in default of such payment 
the respondent Bert Raddock stand com- 
mitted; and that the motion by government 
counsel to tax costs against Bert Raddock 
be and it hereby is denied. 


[] 69,643] United States v. Volkswagen of America, Inc., et al. 


In the United States District Court for the District of New Jersey. Civil No, 1232-57. 
Filed February 24, 1960. 


Case No. 1368 in the Antitrust Division of the Department of Justice. 


Sherman and Clayton Antitrust Acts 


Exclusive Automobile Distributorships—Exclusive Territories—Restricting Persons to 
Whom Buyer May Resell—“Legality Per Se”—Legality as Part of Resale Price Fixing 
Conspiracy.—‘“‘It does not follow that practices legal per se when considered alone, are 
necessarily so whatever the context in which they are found,” because lawful acts may 
become unlawful when bound together as parts of a single unlawful plan. Thus, in an 
action charging a resale price fixing conspiracy in the sale of new foreign-manufactured 
automobiles, the court refused to dismiss charges that each of several distributors agreed 
to sell only to franchised dealers located within the exclusive territory assigned to each 
such distributor, that each of the several franchised dealers agreed to sell only to those 
customers who resided within the exclusive territory assigned to each such dealer, and 
that the dealers agreed not to sell to others for “resale.” While the Government did not 
concede that those practices were “legal per se,” the court noted that, by reason of the 
price fixing allegation, the other charges presented at least two questions of fact, namely, 
whether those practices were designed to assist in price maintenance and, if so, their utility 
in that connection. The Schwing [1956 TrapE CasEs § 68,292] and Packard [1957 Travr 
CAsEs §[ 68,682] cases were distinguished on the ground that they “were concerned with 
exclusive dealerships and did not involve allegations of price-fixing.” 


See Combinations and Conspiracies, Vol. 1, { 2005.670. 


Department of Justice Enforcement and Procedure—Civil Suits for Injunctive Relief— 
Sufficiency of Complaint—Allegations as to Acts of Co-conspirators Not Named as Defend- 
ants.—“Whether evidence concerning the activities of [a co-conspirator not named as 
a defendant] is admissible against [a defendant] is an evidentiary question properly deter- 
mined at trial.” Thus, in a civil action naming as defendants an exclusive importer and 
fourteen distributors of foreign-manufactured automobiles, the court refused to dismiss 
charges that a foreign manufacturer and another alleged co-conspirator having “an identity 
of personnel and purpose” with the defendant-importer participated in the alleged violations. 

See Department of Justice Enforcement and Procedure, Vol. 2, { 8221. 


Department of Justice Enforcement and Procedure—Civil Suit for Injunctive Relief— 
Sufficiency of Complaint—Allegation as to Time of Offense.—A recital in a civil complaint 
that the activities of two corporations had their inception “beginning in or about 1953” was 
“manifestly inaccurate in light of the conceded dates of their incorporation [1955]” and the 
complaint should be amended accordingly. 

See Department of Justice Enforcement and Procedure, Vol. 2, § 8221. 
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For the plaintiff; Morris F. Klein, Jolin D. Swartz, John H. Clark III, and Donald 


Ferguson, Attorneys, Department of Justice. 


For the defendants: Crummy, Gibbons & O'Neill, by John J. Gibbons, for Volks- 
wagen of America, Inc. (Sereni, Herzfeld & Rubin, by Walter Herzfeld, of counsel); 
Bernard Hellring for Barry Distributors, Inc., et al. (Rosenman, Goldmark, Colin & Kaye, 
by Malcolm Hoffman and Norman Solovay, of counsel); and Steptoe & Johnson, by 
Stephen Ailes, of counsel for Intercontinental Motors. 


Opinion 
On Motion of Defendants for 


Partial Dismissal of the 
Complaint 


ForMAN, Circuit Judge [In full text]: This 
action has been brought pursuant to Title 
15 U. S. C. §§4 and 25, which are respec- 
tively Sections 4 of the Sherman Act and 
15 of the Clayton Act, alleging violations of 
Section 1 of the Sherman Act, 15 U. S. C. 
§1, and Section 3 of the Clayton Act, 15 
U. S. C. $14. The defendants are Volks- 
wagen of America, Inc., (hereafter referred 
to as VOA), appointed exclusive importer 
of Volkswagen products effective January 1, 
1956 by Volkswagenwerk G, m. b, H., and the 
fourteen distributors of those products in 
the United States. The alleged co-conspira- 
tors not made defendants are Volkswagen- 
werk G. m. b. H., the German manufacturer 
hereinafter referred to as VW), Volkswagen 
United States (hereinafter referred to as 
VUS) and the Volkswagen dealers in the 
United States. 


The complaint alleges that since 1953 the 
defendants and co-conspirators have engaged 
in an unlawful conspiracy in violation of 
Section 1 of the Sherman Act and in viola- 
tion of Section 3 of the Clayton Act. More 
specifically, paragraphs 6, 16, 17, 20 and 21 
of the complaint, as amended by stipulation, 
allege the following: 

“6. Volkswagenwerk G. m. b. H. (here- 
inafter referred to as ‘Volkswagenwerk’), 

a corporation organized and existing un- 

der the laws of the German Federal Re- 

public, has participated as a co-conspirator 
in the violation of Section 1 of the Sher- 

man Act and in the violation of Section 3 

of the Clayton Act as hereinafter charged, 

but is not made a defendant herein.” 


“16. Beginning in or about 1953, and 
continuing up to and including the date 
of the filing of this complaint, the de- 
fendants and the co-conspirators have 
been and now are engaged in a combina- 
tion and conspiracy, and have been and 


1John Barry Distributors Inc.; Brundage 
Motors, Ine.; Capitol Car Distributors, Ltd.; 
Competition Motors Distributors, Ine.; Hansen 
MacPhee Engineering Co., Inc.; Import Motors, 
Ltd.; Import Motors of Chicago, Ine.; Inter- 


1 69,643 


are now parties to unlawful contracts, 
agreements and understandings among 
themselves, in [un]reasonable restraint of 
interstate trade and commerce in Volks- 
wagen automobiles and parts, in violation 
of Section 1 of the Sherman Act. 


“17, The unlawful combination and 
conspiracy has consisted of a continuing 
agreement and concert of action among 
the defendants and the co-conspirators, 
the substantial terms of which have. been 
and are that: 


“(a) Distributor defendants will sell 
Volkswagen automobiles and parts to 
dealers at wholesale prices fixed by Volks- 
wagenwerk, VUS and VOA; 


“(b) Co-conspirator dealers will sell 
Volkswagen automobiles and parts to 
purchasers at retail prices fixed by Volks- 
wagenwerk, VUS and VOA; 

“(c) Distributor defendants will sell 
Volkswagen automobiles and parts to 
franchised Volkswagen automobile dealers 
only ; 

“(d) Co-conspirator dealers will not 
sell Volkswagen automobiles to others for 
resale; 


“ce) Each distributor defendant will 
sell Volkswagen automobiles and parts to 
those franchised Volkswagen automobile 
dealers only who are located within the 
exclusive territory assigned to such dis- 
tributor; 

“(f) Each co-conspirator dealer will 
sell Volkswagen automobiles and parts to 
those customers only who reside within 
the exclusive territory assigned to such 
dealer; 

“(g) Distributor defendants and_ co- 
conspirator dealers will not deal in or 
sell any automobiles or parts competitive 
with Volkswagen automobiles or parts; 


“(h) Distributor defendants will termi- 
nate the sales agreements of, or reduce 
the quantities of Volkswagen automobiles 
allocated to, those dealers who do not 
adhere to the terms of the conspiracy.” 


“20. Beginning in or about 1953 and 
continuing up to and including the date 
of the filing of this complaint, VUS and 
defendant VOA while engaged in the 


Continental Motors Corp.; International Auto 
Sales & Service, Inc.; Reynold C. Johnson Co.; 
Midwestern VW Corp.; Riveria Motors, Inc.; 
Volkswagen Washington, Ine. and World-Wide 
Automobiles Corp. 
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aforesaid interstate commerce and in the 
course of such commerce, have sold Volks- 
wagen automobiles and parts for resale 
in the United States to the distributor 
defendants on the condition, agreement 
and understanding that said distributors 
shall not deal in new foreign-manufac- 
tured automobiles or parts of any com- 
petitor of Volkswagenwerk, VUS or 
VOA. The effect of the aforesaid trans- 
actions may be to substantially lessen 
competition or tend to create a monopoly 
in the distribution and sale of new for- 
eign-manufactured automobiles and parts 
In interstate commerce in violation of 
Section 3 of the Clayton Act. 

“21. Beginning in or about 1953 and 
continuing up to and including the date 
of the filing of this complaint, the dis- 
tributor defendants while engaged in the 
aforesaid interstate commerce and in the 
course of such commerce have sold 
Volkswagen automobiles and parts in the 
United States to dealer co-conspirators 
on the condition, agreement and under- 
standing that said dealers shall not deal 
in new foreign-manufactured automobiles 
Or parts of any competitor of Volks- 
wagenwerk, VUS or VOA. The effect of 
the aforesaid transactions may be to sub- 
stantially lessen the competition or tend 
to create a monopoly in the distribution 
and sale of new foreign-manufactured au- 
tomobiles and parts in interstate com- 
merce in violation of Section 3 of the 
Clayton Act.” 


[Motion to Dismiss] 


The defendant VOA has made a motion 
under Rules 12(c) and 56 of the Federal 
Rules of Civil Procedure, in which the dis- 
tributor defendants have joined 


“, . for an order directing dismissal 
of the following parts of the complaint or, 
alternatively, pursuant to Rule 16 thereof, 
for a pre-trial order precluding the tak- 
ing of testimony under the following 
parts of the complaint: 


ART Als 

(1) The allegations in paragraphs 16 
and 17 of the complaint that the defend- 
ants and alleged co-conspirators con- 
spired prior to January 1, 1956 to sell 
Volkswagen automobiles and parts at 
prices fixed by [VOA]; 

(2) The allegations in paragraph 20 
of the complaint that Volkswagen United 
States, Inc. violated section 3 of the Clay- 
ton Act and that [VOA] violated the said 
provision prior to January 1, 1956; 

(3) The allegations in paragraphs 16 
and 17 of the complaint that the defend- 
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ants and the alleged co-conspirators con- 
spired that dealers would not sell 
Volkswagen parts to others for resale; 
(4) The allegations in paragraph 6 of 
the complaint that Volkswagenwerk G. 
m. b. H. participated in the alleged vio- 
lation of section 3 of the Clayton Act. 


“PART: B: 

The allegations in paragraphs 16 and 
17 of the complaint that the terms of the 
alleged conspiracy comprised: 

(1) That distributor defendants would 
sell Volkswagen automobiles and parts to 
franchised Volkswagen dealers only; 

(2) That each distributor defendant 
would sell Volkswagen automobiles or 
parts to those franchised dealers only 
who are located within the exclusive ter- 
ritory assigned to such distributor; 

(3) That each dealer would sell Volks- 
wagen automobiles and parts to those 
customers only who reside within the 
exclusive territory assigned to such dealer; 

(4) That dealers would not sell Volks- 
wagen automobiles to others for resale.” 


Because of certain stipulated amendments 
to the complaint paragraphs A(1) and (3) 
of the motion have been withdrawn. 

Essentially, then, the motion looks to the 
deletion of the allegations of paragraphs 6 
and 20 of the complaint as “clearly un- 
founded in fact” and to a ruling that the 
allegations of paragraphs 17(c), (d), (e) 
and (f) even if true do not involve a viola- 
tion of the Sherman Act. 


[Charges Against Non-defendants] 


In Part A, paragraph 2 of the motion 
the defendants contend that because VOA 
was not incorporated until October 1955 
and did not participate in the distribution 
of Volkswagen products until January 1, 
1956 as stated in the moving affidavit, all 
allegations that it violated the Clayton Act 
prior to 1956 as alleged in paragraph 20 
should be dismissed. Further, say the de- 
fendants, because VUS is not a defendant 
any allegation that it violated the Clayton 
Act, irrespective of time, even if proved, 
fails to establish a right to relief against 
the present defendants and, therefore, any 
such allegation directed to VUS should be 
dismissed. 

The defendants also contend, in Part A, 
paragraph 4, that any allegation that VW 
itself violated the Clayton Act (paragraph 
6 of the complaint) ought to be dismissed 
because it is not a defendant and any show- 
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ing of participation on its part as alleged 
would be merely “res inter alios acta.” 


The Government’s reply to these objec- 
tions is that VW owned both corporations 
and, as stated by VOA in its brief and in 
the moving affidavit, that VOA and VUS 
have an identity of personnel and purpose. 


That there is some basis for the Govern- 
ment’s contention is seen from the moving 
affidavit in which Mr. J. Stuart Perkins, now 
Sales and Organization Manager of VOA 
deposes that he was “connected with VUS 
during the entire period of its active opera- 
tion”, and has been continuously connected 
“with the distribution of Volkswagen au- 
tomobiles in the United States since 
early 1955.” 

Mr. Perkins describes the genesis of 
Volkswagen sales and promotion in this 
country as follows: 


“16. VW started production of Volks- 
wagen automobiles in Germany on a 
commercial scale in 1946. These automo- 
biles were first sold in the American 
market beginning in 1949 by a corpora- 
tion controlled by a New York importer, 
Max Hoffman, under a franchise for the 
eastern part of the country granted to it 
by VW. This franchise ended on De- 
cember 31, 1953. 

“17, Beginning in 1953, a number of 
distributors were appointed in the western 
United States and, in 1954, following 
termination of the Hoffman franchise, in 
the eastern United States. With minor 
exceptions the distributors then appointed 
and the territories for which these ap- 
pointments were made, are identical with 
the present distributor defendants and the 
territories now serviced by them. The 
same as the Hoffman corporation had 
done until the end of 1953, each of these 
distributors bought directly from VW, 
imported its cars and parts and resold 
them to dealers appointed by it. 

“18. Beginning January 1, 1956, [VOA] 
was appointed by VW as the exclusive 
importer of Volkswagen automobiles and 
parts. Since then, [VOA] itself has placed 
with VW, the orders for Volkswagen 
automobiles and parts, has imported these 
cars and has sold them to the distributors.” 


In its brief the Government represents 
that Mr. G. H. Lange, who is now Manag- 
ing Director of VOA, formerly held “im- 
portant positions” with VUS and VW in 
this country. 
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Copies of letters annexed to the affidavit 
of Mr. Morris Klein, the Government’s at- 
torney, indicate activity between VUS, VOA 
and certain distributors bearing upon dis- 
tribution practices as early as 1955. Some 
of these letters were signed by Mr. Lange 
for VUS and VOA,. and one letter was 
signed by Mr. Perkins. for Mr. W. W. van 
de Kamp of VUS. Furthermore, on Octo- 
ber 1, 1954, Mr. Lange signed a letter for 
VW itself. 


Mr. Perkins further deposes that: 


“T know of my own knowledge that 
[VUS] did not sell or contract to sell a 
single automobile or part [during the 
entire period of its active operation].” 


But the Government maintains that an ac- 
tual sale is not the determinant because 
VUS 


“ce 


could have acted for its parent 
and alter ego, Volkswagenwerk, and it 
could have and did aid, assist and abet 
such sales on such conditions.” 


That VUS was created by VW for the pur- 
pose of “rendering assistance in the dis- 
tribution of Volkswagen products in this 
country” is attested by Mr. Perkins who 
further avers that 


“, . [VOA] was organized for the 
purpose of acquiring and operating an 
assembly plant at North Brunswick, New 
Jersey, pursuant to a contract for the 
purpose thereof from Studebaker-Packard 
Corporation. The plan for operation of 
this plant and for assembly of Volks- 
wagen automobiles in this country was 
subsequently abandoned and the property 
sold to The Okonite Corporation ... . 


It appears from the foregoing that begin- 
ning in 1953 VW had contracts with the 
distributors in western United States and 
in 1954 with the distributors in the eastern 
United States,? which distributors Mr. Per- 
kins describes in his affidavit as “identical 
with the present distributor defendants” 
with minor exceptions; that VW organized 
VUS in July 1955 to observe the American 
market and to render assistance in the dis- 
tribution of VW products therein; that VW 
appointed VOA as the exclusive importer 
of its products in this country as of January 
1, 1956; that VUS was, and VOA is a 
wholly owned subsidiary of VW having the 
same identity of personnel and purpose; 


2 As stated in paragraphs 16 and 17 of Mr. 
Perkins’ affidavit, quoted heretofore, the fran- 


chise in the East was held by a New York im- 
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porter, Max Hoffman, from 1949 to December 
31, 1953. 
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and that “When, on January 1, 1956, [VOA] 
became the exclusive importer, the existing 
[distributor] agreements . . were as- 
signed by VW to [VOA] as a stopgap 
measure, pending preparation by [VOA’s] 
American Attorneys of drafts for new dis- 
tributor agreements.” 


Whether evidence concerning the activi- 
ties of VW (irrespective of time) and of 
VUS as of 1953 (as alleged in paragraph 20 
of the complaint) is admissible against VOA, 
the only one of the three actually named 
as a defendant, is an evidentiary question 
properly determined at trial. It is certainly 
aside from the objection to the present 
wording of paragraph 20 of the complaint. 
The recital therein that the activities of 
VUS and VOA had their inception “Begin- 
ning in or about 1953” is manifestly in- 
accurate in light of the conceded dates of 
their incorporation and paragraph 20 should 
be amended accordingly. 

In paragraph 6 of the complaint VW is 
described as a co-conspirator in violation of 
Section 1 of the Sherman Act and as a 
participant in the “violation of Section 3 
of the Clayton Act as hereinafter charged.” 
(Emphasis supplied.) Defendants object that 
there is no subsequent disclosure in the 
complaint charging VW with violating the 
Clayton Act, However, the words “as here- 
inafter charged” appear to apply to the 
participation of VW in the alleged viola- 
tions of both acts and are not necessarily 
confined to the Clayton Act. In any event 
the complaint sufficiently informs the de- 
fendants that VW is alleged to have vio- 
lated the Clayton Act although it is not 
named as a defendant. 


[Exclusive Distributorships—Per Se 
Legality] 


Part B of the motion is directed to sub- 
sections (c), (d), (e) and (f) of paragraph 
17 of the complaint. In their brief the de- 
fendants state that these allegations 


“are insufficient and that, either on the 
face of the complaint or in the context 
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of indisputable facts set forth in the mov- 
ing affidavit, the practices sought to be 
attacked thereby, if actually engaged in, 
would be entirely lawful.” 


With regard to the propriety of relief 
on the motion at this time the defendants 
maintain that if the practices alleged are 
legal per se, 


“ 


. . . the issues presented on this branch 
of the motion could certainly be disposed 
of at this time... . 

“(and that] even if the legality of vertical 
assignments of territories and ‘anti-boot- 
legging’ would depend upon the reason- 
ableness of these practices, a trial would 
not be required and the issues could be 
decided now, since the facts against which 
their reasonableness must be tested will 
not be in dispute. . . .” 


In its brief and at oral argument, how- 
ever, the Government maintained that the 
allegations in paragraph 17 are not sus- 
ceptible of isolation,® because there is pres- 
ent in this case an allegation of price-fixing 
which activity the Government. contends 
was enabled by the alleged agreements 
among the defendants and the co-conspira- 
tors.* This presents at least two fact ques- 
tions viz,, whether or not the business practices 
alleged in paragraphs 17(c), (d), (e) and 
(f) were designed to assist price mainte- 
nance and if so their utility in that connection. 


[Cases Distingmshed] 


It is in this regard that the matter at 
hand differs from Schwing Motor Co. v. Hud- 
son Sales Co. [1956 Trape Cases J 68,292], 
138 F. Supp. 899 (D. C. Md. 1956), affirmed 
per curiam 239 F, 2d 176 (4 Cir. 1956), and 
Packard Motor Car Co. v. Webster Motor 
Car Co. [1957 Trappe Cases { 68,682], 243 
F. 2d 418 (D. C. Cir. 1957). Those cases 
were concerned with exclusive dealerships 
and did not involve allegations of price- 
fixing, a practice long since denominated 
illegal per se. Thus the allegation of price- 
fixing in this case precludes a determination 
at this time of the legal efficacy of the ac- 
tivity alleged in paragraphs 17(c), (d), (e) 


8 The Government does not concede that the 
practices alleged in paragraphs 17(c), (d), (e) 
and (f) are legal per se. Rather it contends 
that at this point in the proceedings the pres- 
ence of the price-fixing allegation makes such 
a consideration premature. 

4This follows Swift and Company v. United 
States, 196 U. S. 375 (1905), in which Mr. 
Justice Holmes held, ‘‘The contituent elements, 
‘as we have stated them, are enough to give 
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the scheme a body and, for all that we can say, 
to accomplish it. Moreover whatever we may 
think of them separately when we take them 
up as distinct charges they are alleged suffi- 
ciently as elements of the scheme. It is sug- 
gested that the several acts charged are lawful 
3 . But they are bound together as the parts 
of a single plan. The plan may make the parts 
unlawful.” 
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W orld-Wide Automobile Corp. 


and (f) in terms of the underlying reasons 
therefor as set forth at length by VOA in 
its able brief. 

I cannot, therefore, agree with the de- 
fendants that “the facts against which [the 
reasonableness of the alleged practices] must 
be tested will not be in dispute.” 

Nor am I able to agree with the defend- 
ants’ contention that if the alleged practices 
were to be found legal per se, the allegations 
of paragraphs 17(c), (d), (e) and (f) at 
least, could be disposed of at this time. It 
does not follow that practices legal per se 
when considered alone, are necessarily so 
whatever the context in which they are 
found. Accordingly, the determination of 
the legality of the allegations of subsections 
(c), (d), (e) and (f) of paragraph 17 must 
abide the presentation of evidence in the case. 

The motion to dismiss subparagraphs (c), 
(d), (e) and (f) of paragraph 17 of the 
complaint pursuant to Rule 12 or for sum- 
mary judgment under Rule 56 of the Fed- 
eral Rules of Civil Procedure is denied. 
Similarly the motion to dismiss “The allega- 
tions in paragraph 6 of the complaint that 
Volkswagenwerk G.m.b.H. participated in 
the alleged violation of Section 3 of the 
Clayton Act” is denied. 

The defendants’ motion to dismiss the 
allegations of paragraph 20 of the complaint 
as stated in Part A(4) of the motion is 
denied subject to the plaintiff’s amendment 
thereof as heretofore described. 


An alternative motion is made under the 
second paragraph of Rule 16, which is as 
follows: 


“The court shall make an order which 
recites the action taken at the conference, 
the amendments allowed to the pleadings, 
and the agreements made by the parties 
as to any of the matters considered, and 
which limits the issues for trial to those 
not disposed of by admissions or agree- 
ments of counsel; and such order when 
entered controls the subsequent course of 
the action, unless modified at the trial to 
prevent manifest injustice. The court in 
its discretion may establish by rule a pre- 
trial calendar on which actions may be 
placed for consideration as above provided 
and may either confine the calendar to 
jury actions or to non-jury actions or ex- 
tend it to all actions.” 


Based thereon the defendants seek “. . . 
a pre-trial order precluding the taking of 
testimony . . .” as set forth in Parts A and 
B of the motion heretofore recited. The 
application for such an order is the equiva- 
lent of the main motion under Rules 12(c) 
and 56. The reasoning advanced for deny- 
ing that motion dictates the same disposition 
of the alternative motion. It is therefore 
denied. That is not to say that the provi- 
sions of Rule 16 may not be invoked for the 
purpose of limiting the issues for trial at a 
future pre-trial conference. 


An order should be submitted in con- 
formity herewith. 


[ 69,644] Reliable Volkswagen Sales and Service Company, Inc. v. World-Wide 
Automobile Corp., Fifth Avenue Motors, Inc., Queensboro Motors Corp., Volkswagen 
of America, Inc., Volkswagen United States, Inc., Volkswagenwerk G. m. b. H., Charles 


J. Dillon, and Arthur Stanton. 


In the United States District Court for the District of New Jersey. Civil Action 


No. 132-59. Filed February 24, 1960. 


Sherman Antitrust Act 


Conspiracy to Create Monopoly—Granting of Exclusive Automobile Franchise— 
Elimination of Existing Franchise Dealer—Legality—‘[W]hile the manufacturer-deale 
distribution system with its concomitant appointment of an exclusive dealer . . . is 
described in [the Schwing case, 1956 Trape Cases { 68,292] as one of virtually per se 
legality, that definition is limited to a competitive market free of monopoly.” Thus, a 
violation of Sections 1 and 2 of the Sherman Act was sufficiently alleged where an auto- 
mobile dealer charged that a foreign manufacturer, its exclusive importer, a distributor, 
two dealers, and two individuals conspired to create a local “retail” monopoly for the 
distributor and its two retail dealers by “eliminating” the plaintiff's dealership, and further 
alleged (1) that the two individuals were officers and directors of the distributor and the 
two retail dealers, and (2) that the distributor acted for and carried out the orders and 
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policies of the foreign manufacturer and its exclusive importer. The defendants contended 
that any monopoly enjoyed by the distributor and its exclusive franchise dealers was the 
natural monopoly gained in the handling of the product of a particular manufacturer in 
a given area. The court said: “The validity of the instant practice must await evidence 
of its reasonableness, in view of the asserted monopolistic tendency and the alleged finan- 
cial interest of [the two individual defendants] in the distributor . . . and in the dealers 
2 .. having in mind the allegation that [the distributor] acts for [the foreign manu- 
facturer and its exclusive importer] and that [the two individual defendants] are allegedly 
officers thereof. These last factors limit the applicability of both Schwing and Packard 
[1957 TravE Cases { 68,682] to this case.” 


See Combinations and Conspiracies, Vol 1, { 2005.670; Monopolies, Vol. 1, f 2520, 2610. 


Conspiracy to Sell Only to Franchised Dealers—Exclusive Territorial Distributor- 
ships—Refusal to Sell to Former Dealer—Absence of Per Se Violation (Boycotts)— 
Necessary Averments—Public Injury.—It is only in cases involving per se violations of 
the antitrust laws that proof of “public injury” is unnecessary. Therefore, in an auto- 
mobile dealer’s treble damage action charging that a foreign manufacturer, its exclusive 
importer, and each of its distributors agreed that sales would be made only to franchised 
dealers located in each distributor’s exclusive territory, and that, pursuant to the alleged 
conspiracy, the distributors refused to sell to the dealer, the “initial question” was whether 
those allegations stated “a per se violation of Section 1 of the Sherman Act.” In the 
Klor’s case, 1959 TrapE Cases { 69,316, the United States Supreme Court condemned a 
group boycott as illegal per se with the observation that the complaint alleged “a wide 
combination consisting of manufacturers, distributors and a retailer.’ Here, however, 
only one manufacturer was involved, a “distinction [that] limits any application of the 
holding of Klor’s as such to this case.” Also, in Klor’s, the court noted that it was “not 
a case of a single trader refusing to deal with another, nor even of a manufacturer and 
a dealer agreeing to an exclusive distributorship.” From that statement, another court 
has concluded (Bitz case, 1959 Trape Cases J 69,549) that it “must assume that it would 
be lawful for the publisher of a magazine to allot to a wholesaler an exclusive distributor- 
ship” in a particular area. In the Schwing case, 1956 TRADE CASES { 68,292, and the Packard 
case, 1957 Trape Cases { 68,682, exclusive dealerships were sustained where “the market- 
ing channel ran directly from manufacturer to the dealer.” Here, there was at least one, 
and possibly two, additional steps (the product passed from the foreign manufacturer to 
its exclusive importer, to the distributor, and then to the retail dealer). However, the 
court was “not persuaded that this system constitutes a per se violation.” Hence, the 
complaint was fatally defective for failing to allege public injury. 


See Combinations and Conspiracies, Vol. 1, § 2005.533, 2005.670, 2005.785; Private 
Enforcement and Procedure, Vol. 2, J 9009.475. 


Clayton Antitrust Act 


Exclusive Dealing—Termination of Automobile Dealer for Handling “Competitive” 
Cars—Existence of Sale or Contract “Conditioned” Upon Exclusive Dealing.—Section 3 
of the Clayton Act, by its express terms, covers only leases, sales, or contracts actually 
made on the condition, agreement, or understanding that the lessee or purchaser thereof 
shall not use or deal in the goods of a competitor of the lessor or seller. In an automobile 
dealer’s action charging that its dealership was terminated because it handled “competi- 
tive” cars, an issue was raised (by the complaint and conflicting affidavits) as to “whether 
there was a contract conditioned in violation of Section 3 of the Clayton Act or whether 
there was a simple refusal to deal by the seller.” It was alleged that the manufacturer’s 
distributors agreed to refrain from dealing in competitive cars, and agreed to “require” 
their dealers “to refrain from dealing” in such merchandise; but “nowhere is it directly 
pleaded by the plaintiff that its contract with the defendants was initially made on the 
condition that it should not deal in foreign commodities competitive with the [defendant's] 
products. Rather the allegations would seem to indicate that after the relationship of 
buyer and seller had been in force for upwards of two years the defendants ascertained 
that plaintiff was displaying a foreign automobile that was competitive with the [defend- 
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ant’s] car. It was then that the alleged condition was introduced in the relationship with 
the plaintiff that if it would not desist from offering competitive vehicles its supply of 
[defendant’s] automobiles would be withdrawn. Upon its refusal to accede to this demand 
its supply was terminated.” 


See Exclusive Dealing, Vol. 1, J 4005.175. 


Exclusive Dealing—Termination of Automobile Dealership for Handling of “Com- 
petitive” Cars—Required Competitive Effect—‘“Substantially Lessen Competition.”—“The 
mere making of a contract conditioned upon exclusive arrangements was not what was 
interdicted by Section 3 of the Clayton Act. The evil was present as the qualifying clause 
stated it to-be—‘where the effect . . . may be to substantially lessen competition or tend 
to create a monopoly in any line of commerce.’ The thrust of Section 3 was aimed at 
the design of the seller to harm his competitor by compelling his buyer to refrain from 
dealing in competitive products.” Thus, assertions by an automobile dealer that its dealer- 
ship was terminated because of its refusal to deal exclusively in a manufacturer’s cars, 
and that, as a result, its patrons were diverted to competing dealers (thereby compelling 
the purchasing public to seek merchandise outside the normal trading area at higher 
prices), were insufficient to charge a violation of Section 3 because the complaint confined 
itself “only to damage to plaintiff andthe inconveniences of its customers—completely 
misconceiving the direction in which Section 3 of the Clayton Act is pointed.” 


See Exclusive Dealing, Vol. 1, J 4007.275. 


Wilson Tariff Act 


Exclusive Dealing and “Exclusive Territory System” as Violation of Wilson Tariff 
Act—Necessity for Antitrust Violation—‘“The Wilson Tariff Act requires, inter alia, the 
allegation of a violation of the antitrust laws.” Therefore, an automobile dealer stated no 
cause of action under that statute by alleging that, pursuant to a conspiracy between a 
foreign manufacturer, its exclusive importer, and its distributors, it was agreed that (1) 
the distributors and dealers would not handle “foreign competitive products,” and (2) the 
manufacturer’s cars were to be distributed under an “exclusive territory system” whereby 
no distributor would sell to any but a franchised dealer located within its own assigned 
area. The first of those allegations was brought under Section 3 of the Clayton Act, and 
was held insufficient for failure to allege the requisite adverse competitive effects, namely, 
a substantial lessening of competition or a tendency to create a monopoly. The second 
allegation was bottomed on: Section 1 of the Sherman Act, and was held insufficient for 
failure to allege “public injury,” an essential element in cases not involving per se viola- 
tions. Since the allegations were insufficient to state a violation of those respective stat- 
utes, it followed that the plaintiff had failed to state a cause of action under the Wilson 
Tariff Act. 


See Combinations and Conspiracies, Vol. 1, { 2035.350. 


Automobile Dealer Franchise Act 


Automobile Dealer Franchise Act—Manufacturer’s Alleged Refusal to Execute Fran- 
chise Agreement—Existence of Agreement.—A foreign automobile manufacturer and 
others, in an action charging them with violating the Automobile Dealer Franchise Act 
by refusing to execute an alleged franchise agreement with a dealer, were denied a motion 
for dismissal or summary judgment on the ground that there was an issue of fact as to 
whether or not there was a franchise agreement or contract in existence between the 
plaintiff and the defendants. 


See Private Enforcement and Procedure, Vol. 2, { 9070.20. 


Robinson-Patman Price Discrimination Act 


Private Enforcement and Procedure—Suit for Civil Damages—Price Discrimination— 
Necessary Averments—Relationship Between Defendants——A manufacturer of foreign 
automobiles and its exclusive importer were denied a motion to dismiss charges that they 
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violated Section 2(a) of the Clayton Act, as amended by the Robinson-Patman Act. 
Although the allegations of the complaint referred to a distributor and two retail dealers 
and did not directly charge the manufacturer and the importer with the alleged violations, 
it was also alleged that the distributor acted for, and carried out the orders of, the manu- 


facturer and the importer. 


actu _ th Thus, an issue of fact was raised as to whether or not the 
distributor did, in fact, act for those defendants. 


See Private Enforcement and Procedure, Vol. 2, J 9009.750 
For the plaintiff: Richard A. McGrath, Louis W. Greenfield, Sidney W. Rothstein, 


of Counsel. 


For the defendants: Crummy, Gibbons & O’Neill, by John J. Gibbons, (for Volks- 
wagen of America, Inc. and Volkswagenwerk G. m. b. H.); Sereni, Herzfeld & Rubin, by 


Walter Herzfeld, of Counsel. 
Opinion 
[Treble Damage Action] 


ForMan, Circuit Judge [In full text]: 
This is an action by Reliable Volkswagen 
Sales and Service Company, Inc., a cor- 
poration of the State of Connecticut, against 
World-Wide Automobile Corp., Fifth Ave- 
nue Motors, Inc. Queensboro Motors Corp., 
Volkswagen of America, Inc., Volkswagen 
United States, Inc., Volkswagenwerk G. m. b. 
H., Charles J. Dillon and Arthur Stanton. The 
corporate defendants will be referred to 
respectively as World-Wide, Fifth Avenue, 
Queensboro, VOA, VUS and VW. Pur- 
suant to a letter from plaintiff’s attorney 
dated February 4, 1959, only VOA and VW 
have been served with summons and com- 
plaint. It appears from the brief of VOA 


and VW that plaintiff has filed an identical’ 


complaint in the United States District 
Court for the Southern District of New 
York where it has caused process to issue 
against the other six defendants. 


[Nine Causes of Action] 


The complaint alleges nine causes of ac- 
tion, all of which are derived from substan- 
tially the same facts. The first cause of 
action alleges that the defendants breached 
a contract entered into with the plaintiff, 
pursuant to which defendants were to sell 
to plaintiff a minimum of 30 VW vehicles a 
month provided plaintiff improved its prem- 
ises in accordance with plans furnished by 
the defendants. 


The second cause of action is based on 
fraud and alleges that Messrs. “Dillon 
and Stanton as agents and repre- 
sentatives of VOA, VUS and VW repre- 
sented to the plaintiff that it would receive 
a minimum of 30 VW vehicles a month 
under the terms set forth in the first cause 
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of action, knowing such representations to 
be false and intending to induce the plaintiff 
to rely thereon which it did.” 


The third cause of action alleges that 
the defendants have violated 15 U. S. C. 
§§ 1221-25, the Automobile Dealer Fran- 
chise Act, by refusing to execute an alleged 
franchise agreement between the plaintiff 
and the defendants VOA, VUS, VW, 
World-Wide and Messrs. Stanton and Dil- 
lon, without good faith and in an unfair 
manner. 


The fourth cause of action is brought 
under the Robinson-Patman Act, 15 U.S. C. 
§13(a). It alleges that from June 1, 1954 
to September 30, 1957, defendant World- 
Wide not only sold to defendants Queens- 
boro and Fifth Avenue VW products at 
“lower and discriminatory prices” than those 
available to the plaintiff but made such 
products available in larger quantities to the 
latter defendants. 


The fifth cause of action is the same as 
the fourth except that it charges defendants 
Queensboro and Fifth Avenue with having 
violated the Robinson-Patman Act in that 
they purchased VW products from World- 
Wide at what they knew to be discrimina- 
tory prices. 

The sixth cause of action, laid unde 
Sections 1 and 2 of the Sherman Act, 15 
U.S. C. §§ 1 and 2, alleges that the defend- 
ants conspired to create a monopoly “in the 
retail sale” of VW products within the tri- 
state area of Connecticut, New Jersey and 
New York in the defendants World-Wide, 
Fifth Avenue and Queensboro pursuant to 
which the defendants restricted and elimi- 
nated retail VW dealers therein, specifically 
the plaintiff in September 1957. 


The seventh cause of action alleges that 
all the defendants except Fifth Avenue and 
Queensboro, agreed that no VW distributor 
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would handle other foreign competitive 
products and would require their dealers 
to follow suit, in violation of Section 3 of 
the Clayton Act, 15 U. S. C. § 14, to which 
the plaintiff would not agree with the result 
that in September 1957 the defendants 
ceased selling to the plaintiff. 


The eighth cause of action alleges that 
all the defendants except Fifth Avenue and 
Queensboro agreed that VW distributors 
would sell VW products only to franchised 
VW dealers located within the exclusive 
territories assigned to such distributors, 
and that as a result thereof the plaintiff was 
unable to procure VW products following 
the termination of its dealership in Septem- 
ber 1957 in violation of Section 1 of the 
Sherman Act. 


The ninth and last cause of action alleges 
a violation of the Wilson Tariff Act of 1894, 
Oe ShGus'S: 


The complaint alleges that jurisdiction 
for the first and second causes of action is 
based on diversity of citizenship under 28 
U. S. C. § 1441, and that jurisdiction for 
the remaining causes of action is found in 
the applicable statutes. 


[Breach of Contract—Fraud] 


With regard to the first and second 
causes of action VOA and VW move to 
dismiss for failure to state a claim upon 
which relief can be granted under Rule 
12(b) or for summary judgment under Rule 
56, Federal Rules of Civil Procedure. Both 
sides have presented affidavits on the motion. 


In the moving affidavit Mr. J. Stuart 
Perkins, Sales and Organization Manager 
of VOA deposes that 


“There is no paper writing in existence 
even purporting to have been signed by 
or on behalf of [VOA], nor was there 
any oral agreement on its behalf contain- 


+“Rule 12. Defenses and Objections—When 
and How Presented—By Pleading or Motion— 
Motion for Judgment on Pleadings. 

* tg ok 

““(b) How Presented. Every defense, in law 
or fact, to a claim for relief in any pleading, 
whether a claim, counterclaim, crossclaim, or 
third-party claim, shall be asserted in the re- 
sponsive pleading thereto if one is required, 
except that the following defenses may at the 
option of the pleader be made by motion: 4 
(6) failure to state a claim upon which relief 
can be granted, Ii, on a motion as- 
serting the defense numbered (6) to dismiss for 
failure of the pleading to state a claim upon 
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ing any undertaking to furnish the plain- 
tiff any specific number of automobiles, 
nor did [VOA] ever agree to sell or 
deliver a single automobile to plaintiff.” 


Mr. Manuel Hinke, Export Manager for 
VW has filed an affidavit on behalf of that 
defendant in which he makes a similar 
averment. 


In the opposing affidavit Mr. Salvatore 
Bochino, plaintiff's treasurer 


“ . . freely [concedes] that plaintiff 
had no formally prepared and executed 
written franchise agreement with the de- 
fendants.” 


Mr. Bochino further deposes, however, that 


“tt is undisputed that plaintiff was a fran- 
chised dealer and was continuously so 
recognized by defendants. There is an 
abundance of documentary evidence at- 
testing to such fact.” 


Mr. Bochino also relates that a Mr. Barths, 
General Manager of North American dis- 
tribution for VW in Germany, told him in 
January 1957, that he would receive 30 
vehicles a month and that he, Barths, 
would so inform VOA and World-Wide. 


In Lawlor v. National Screen Service Cor- 
poration [1957 Trave CAsEs { 68,630], 238 
F. 2d 59 (3 Cir. 1956), judgment vacated 
on other grounds 352 U. S. 992 (1957), the 
court said, at page 65: 


Hes It is well-settled that summary 
judgment may be granted only if the 
pleadings, depositions, admissions and 
afndavits “* *° * show that there is 
no genuine issue as to any material fact 
and that the moving party is entitled to 
a judgement as a matter of law.’ Fed. R. 
Civ, SP DOC zen Sn Gace e tae mie 
Liquidating Corp. v. Brownell, 3 Cir. 1954, 
209 F. 2d 375. Any doubt as to the 
existence of a genuine issue of fact is 
to be resolved against the moving party. 
Sarnoff v. Ciaglia, 3 Cir. 1947, 165 F. 2d 


which relief can be granted, matters outside the 
pleading are presented to and not excluded by 
the court, the motion shall be treated as one 
for summary judgment and disposed of as pro- 
vided in Rule 56, and all parties shall be given 
reasonable opportunity to present all material 
made pertinent to such a motion by Rule 56.’’ 

“Rule 56. Summary Judgment. 

* * * 

“(b) For Defending Party. A party against 
whom a claim, counterclaim, or cross-claim is 
asserted or a declaratory judgment is sought 
may, at any time, move with or without sup- 
porting affidavits for a summary judgment in 
his favor as to all or any part thereof.’’ 
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167, 168. Further, documents filed in 
support of a motion for summary judg- 
ment are to be used for determining 
whether issues of fact exist and not to 
decide the fact issues themselves. Fred- 
erick Hart & Co. v. Recordgraph Corp., 
3 Cir. 1948, 169 F. 2d 580.” 


This view has been reaffirmed in Kreiger 
v. Ownership Corporation, 270 F. 2d 265 
(3 Cir. 1959). 


The pleadings and affidavits herein clearly 
raise questions of fact. Therefore, as to 
these causes of action the motion under 
Rules 12(b) and 56 must be denied. 


An alternate motion for a more definite 
statement under Rule 12(e)” as to the 
second cause of action will be denied pend- 
ing the completion of discovery proceedings 


by VOA and VW. 


[Automobile Dealer Franchise Act] 


The third cause of action, which alleges 

a violation of the Automobile Dealer Fran- 
chise Act, presents a problem somewhat 
similar to that found in the first two causes 
of action in that the Act authorizes an auto- 
mobile dealer to bring an action against an 
automobile manufacturer, “. . by rea- 
son of the failure of said automobile manu- 
facturer from and after August 8, 1956 to 
act in good faith in performing or comply- 
ing with any of the terms or provisions 
of the franchise, or in terminating, canceling, 
or not renewing the franchise with said dealer. 
.’ (Emphasis added). At the outset 

we are met with the same fact question as 
heretofore 1. e., was there a franchise agree- 
ment or contract in existence between the 
plaintiff and the defendants herein. The 
reasoning applied in ruling on the motion 
addressed to the first two causes of action 
dictates a similar denial of defendants’ mo- 
tion as directed to this, the third cause of 
action pending the determination of that 
question. For this reason defendants’ legal 
contentions, viz., that the Act is inapplicable 
and unconstitutional are not reached. The 
motion to dismiss for failure to state a 
claim or for summary judgment is denied. 


2 “Rule 12(e) Motion for More Definite State- 
ment. If a pleading to which a responsive 
pleading is permitted is so vague or ambiguous 
that a party cannot reasonably be required to 
frame a responsive pleading, he may move for 
amore definite statement before interposing his 
responsive pleading. The motion should point 


Trade Regulation Reports 


[Price Discrimination] 


As to the fourth and fifth causes of action 
the defendants move to dismiss for failure 
to state a claim upon which relief can be 
granted on the ground that neither cause 
of action alleges “. . . anything with 
respect to the defendants [VOA] or VW 


” 


was The allegations referred to spe- 
cifically charge World-Wide, Fifth Avenue 
and Queensboro with having violated the 
Robinson-Patman Act. They do not so 
charge VOA or VW directly. However, 
paragraphs 22, 27 and 28 of the first cause 
of action, incorporated by reference in these 
causes of action allege: 


“22. That at all of the times herein- 
after mentioned, defendant World-Wide 
acted and acts for and carries out the 
orders, directives, and sales and opera- 
tional policies dictated and promulgated 
by defendants Volkswagenwerk, WVUS 
and VOA, and said defendant, World- 
Wide, is otherwise directly or indirectly 
under the domination and control of de- 
fendants Volkswagenwerk, VOA and 
WAUESE 

“27. That at all times hereinafter men- 
tioned, certain officers, directors, agents 
and employees of defendant World-Wide 
were and are officers, directors, agents 
and employees of defendants Fifth Ave- 
nue and Queensboro. 

“28. That at all of the times herein- 
after mentioned, defendants Charles J. 
Dillon and Arthur Stanton were and still 
are officers and directors of defendants 
World-Wide, Fifth Avenue and Queens- 
boro.” 


Whether or not these allegations state a 
claim against these defendants will depend 
on the resolution of whether defendant 
World-Wide did in fact act for VOA and 
VW. The moving affidavits deny any such 
relationship. The complaint asserts it. The 
motion as addressed to these causes of 
action must, therefore, be denied. 


[Conspiracy to Create Monopoly] 


The sixth cause of action charges that 
the defendants conspired to create a mo- 
nopoly in the defendants World-Wide, Fifth 


out the defects complained of and the details 
desired. If the motion is granted and the order 
of the court is not obeyed within 10 days after 
notice of the order or within such other time 
as the court may fix, the court may strike the 
pleadings to which the motion was directed or 
make such order as it deems just.” 
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Avenue and Queensboro in the Connecticut, 
New Jersey, New York area and to elimi- 
nate competition therein pursuant to which 
they restricted and eliminated retail VW 
dealers in these states specifically the plain- 
tiff in September 1957 in violation of Sec- 
tions 1 and 2 of the Sherman Act.2 VOA 
and VW move for dismissal of this cause 
of action for failure to state a claim upon 
which relief can be granted or for summary 
judgment. They rely on Schwing Motor 
Co. v. Hudson Sales Co. [1956 Trapve Cases 
7 68,292], 138 F. Supp. 899 (D. C. Md. 
1956) affirmed per curiam 239 F. 2d 176 
(4 Cir. 1956) and Packard Motor Car Co. 
v. Webster Motor Car Co. [1957 TRAndE 
CASES { 68,682], 243 F. 2d 418 (D. C. Cir. 
1957) in which Schwing was cited with 
approval. 
[Schwing Case] 


Two suits for treble damages are reported 
in the Schwing case. In one, Schwing 
Motor Company, a Maryland corporation, 
doing business in Baltimore, filed its com- 
plaint against Hudson Sales Corporation, a 
Michigan corporation, said to be the sales 
department of the Hudson Motor Car 
Company, also a Michigan corporation, its 
manager, the dealer representative, Bankert 
Hudson, Inc., a Maryland corporation, and 
its president. Belair Road Hudson, Inc., 
also a Maryland corporation in business in 


§“$1. Trusts, etc., in restraint of trade ille- 
gal; exception of resale price agreements; 
penalty 

“Every contract, combination in the form, of 
trust or otherwise, or conspiracy, in restraint of 
trade or commerce among the several States, 
or with foreign nations is declared to be illegal: 
Provided, That nothing contained in sections 
1-7 of this title shall render illegal, contracts 
or agreements prescribing minimum prices for 
the resale of a commodity which bears, or the 
label or container of which bears, the trade 
mark, brand, or name of the producer or dis- 
tributor of such commodity and which is in 
free and open competition with commodities of 
the same general class produced or distributed 
by others, when contracts or agreements of 
that description are lawful as applied to intra- 
state transactions, under any statute, law, or 
public policy now or hereafter in effect in any 
State, Territory, or the District of Columbia in 
which such resale is to be made, or to which 
the commodity is to be transported for such 
resale, and the making of such contracts or 
agreements shall not be an unfair method of 
competition under section 45 of this title: 
Provided further, That the preceding proviso 
shall not make lawful any contract or agree- 
ment, providing for the establishment or main- 
tenance of minimum resale prices on any 
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Baltimore, filed the other complaint against 
the same defendants. Both complaints 
alleged violations of 15 U. S. C. §§1 and 
15, and were based upon the manufacturer’s 
termination of plaintiffs’ dealerships in favor 
of granting an exclusive franchise to Bankert 
Hudson, Inc., a dealer which had entered 
the Baltimore area in 1951.* 


Schwing’s franchise had been renewed 
from 1945 to 1952; Belair Hudson from 
1947 to 1952. They expired in September 
1952 and were not renewed. 


Defendants moved to dismiss the com- 
plaints on the ground that they did not 
state claims upon which relief could be 
granted. The issue was stated in the fol- 
lowing language by the court: 


“ce 


The principal question in each 
case is whether an agreement between an 
automobile manufacturer and a retail 
dealer, pursuant to which the manufac- 
turer refuses to renew expiring agree- 
ments with two other dealers, and gives 
the dealer a ‘virtual monopoly’ of the sale 
of one make of automobile in one city, 
is a combination or conspiracy to monop- 
olize trade or commerce, or in restraint 
of trade or commerce, in violation of the 
Sherman Act and the Clayton Act.” 138 
F. Supp., at page 900. 


In granting the motion Chief Judge 
Thomsen said, at page 902: 


commodity herein involved, between manufac- 
turers, or between producers, or between whole- 
salers, or between brokers, or between factors, 
or between retailers, or between persons, firms, 
or corporations in competition with each other. 
Every person who shall make any contract or 
engage in any combination or conspiracy de- 
clared by sections 1-7 of this title to be illegal 
shall be deemed guilty of a misdemeanor, and, 
on conviction thereof, shall be punished by 
fine not exceeding $50,000, or by imprisonment 
not exceeding one year, or by both said punish- 


ments, in the discretion of the court.’’ 
“$2. Monopolizing trade a misdemeanor: 
penalty. 


“Every person who shall monopolize, or at- 
tempt to monopolize, or combine or conspire 
with any other person or persons, to monopolize 
any part of the trade or commerce among the 
several States, or with foreign nations, shall be 
deemed guilty of a misdemeanor, and, on con- 
viction thereof, shall be punished by fine not 
exceeding $50,000, or by imprisonment not ex- 
ceeding one year, or by both said punishments, 
in the discretion of the court.’’ f 

4It appears that in 1951 and 1952 there were 
two other Hudson dealers in the Baltimore 
metropolitan area in addition to Schwing, Belair 
and Bankert. 
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“ . . Every manufacturer has a 
natural and complete monopoly of his 
particular product, especially when sold 
under his own private brand or trade 
name : If he is engaged in a 
‘private business, he is free to exploit this 
monopoly by selling his product directly 
to the ultimate consumer or through one 
“or more distributors or dealers, as he 
may deem most profitable to him. If he 
chooses the latter method, he may exer- 
cise his. own independent discretion as 
to the. parties with whom he will deal. 
This is a common law right which the 
anti-trust laws have not destroyed. United 
States v. Colgate Co., 250 U. “S. 300, 
39 S. Ct, 465, 63 L. Ed. 992; Federal 
Trade Commission v. Raymond Bros.-Clark 
Co.,' 263 U. S. 565, 44S. Ct, 162, 68 L. 
Ed. 448; Times-Picayune Publishing Co. 
v. United States, 345 U. S. 594, 73 S. Ct. 
872, 97 L. Ed. 1277; Great Atlantic & 
Pacific Tea Co. v. Cream of Wheat Co., 
Zein 7227, 12-46, AS ee 


Here the allegation is that the manufac- 
turer acting through its exclusive importer 
selects the distributors who in turn select 
the dealers to be franchised within the 
territory assigned to the distributor. This 
distinction which is not necessarily crucial 
will be treated at greater length under 
the eighth cause of action. 

The court went on to find no statistical 
or financial basis upon which a public in- 
jury could be premised, and recognized a 
distinction. between restraints which pro- 
duce an effect upon the market in a com- 
modity generally and those which affect 
a relatively minor brand in a highly com- 
petitive market of the general commodity 
and said, at page 905: 


«. . By no stretch of the imagination 
could Hudson or Bankert be considered 
to have dominated the automobile market 
in Baltimore or anywhere else.” 


[Relevant Market] 


This determination was based on statis- 
tical allegations in the complaint. In the 
matter at hand, however, there is a ques- 
tion as to what the relevant market is, and 
as to the statistics which appear in this 
case not in the complaint but in the moving 
affidavit[.] 

Chief Judge Thomsen also pointed to the 
absence of an allegation to drive out the 


5It should be noted that Packard had been 
decided in the district court at the time of 
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products of competitors and found it a dis- 
tinguishing factor. Such an averment is 
present in the seventh cause of action and 
will be discussed there. 


[Packard Case] 


Like Schwing the Packard Motor Co. case 
was a treble damage action brought by a 
dealer against a manufacturer for alleged 
violation of 15 U. S. C. §§1 and 2. Judg- 
ment was entered for the plaintiff in the 
district court after a trial [1955 TrapE 
Cases { 68,171], 135 F. Supp. 4 (D. D. Col. 
1955).5 The facts in Packard were quite 
similar to those in Schwing except that 
Packard had offered the plaintiff dealer a 
one year franchise renewal which the court 
found was to be a final renewal. In revers- 
ing the judgment entered below the Court 
of Appeals for the District of Columbia said, 
“We agree substantially with Schwing ...” 
It further found, based on United States v. 
E. I, duPont de Nemours & Co. [1956 TRADE 
CASES { 68,369], 351 U. S. 377 (1956) that 


“. . Since there are other cars ‘rea- 
sonably interchangeable by consumers 
for the same purposes’ as Packard cars 
and therefore in competition with Pack- 
ards, an exclusive contract for marketing 
Packards does not create a monopoly. 
And there is no evidence of any attempt 
or conspiracy to create a monopoly, since 
there is no evidence of any attempt to get 
control of the relevant market.” 243 F. 
2d at p. 420. 


And further, 


“. , When an exclusive dealership 
‘is not part and parcel of a scheme to 
monopolize and effective competition exists 
at both the seller and buyer levels, the 
arrangement has invariably been upheld 
as a reasonable restraint of trade. In 
short, the rule was virtually one of per se 
legality . The fact that any other 
dealers in the same product of the same 
manufacturer are eliminated does not make 
an exclusive dealership illegal; It is the 
essential nature of the arrangement. . . .” 
243 F. 2d at pp. 420-421. 


[ Distinction—M onopoly Situation and 
Interlocking Directorates] 


This passage emphasizes the critical dif- 
ference between Schwing and Packard on 
the one hand and this case on the other. 


Schwing but Chief Judge Thomsen declined to 


follow that decision. 
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Thus, while the manufacturer-dealer dis- 
tribution system with its concomitant ap- 
pointment of an exclusive dealer, present in 
Schwing and Packard is described in the 
latter case as one of virtually per se legality 
that definition is limited to a competitive 
market free of monopoly. Here the com- 
plaint alleges that Dillon and Stanton are 
officers and directors of the defendants 
World-Wide, Fifth Avenue and Queens- 
boro, and that World-Wide “acts for and 
carries out the orders, directives, and sales 
and operational policies dictated and pro- 
mulgated by defendants [VW], VUS and 
VOAY and: that thes Getendants 
conspired “to create a monopoly in the 
retail sale of [VW products] in the [Con- 
necticut, New Jersey, New York] area in 
the defendants World-Wide, Fifth Avenue 
and Queensboro.” 


In Brosious v. Pepsi-Cola [1946-47 TrapE 
Cases J 57,459], 155 F. 2d 99 (3 Cir. 1946) 
the court was at pains to point out the 
absence. of an “interlocking directorate or 
other financial connection” between the de- 
fendant manufacturer, Pepsi-Cola and its 
franchise bottler, also a defendant. That 
court said, at page 101: 


“It appears to us that the first detail 
to be considered in determining whether 
or not the facts of the case constitute 
interstate commerce, or whether or not 
the facts show an illegal restraint of 
trade, is the interrelation of Pepsi-Cola 
and Cloverdale.” 


The defendants contend that any mo- 
nopoly enjoyed by World-Wide and its ex- 
clusive franchise dealers is the natural 
monopoly gained in handling the product 
of a particular manufacturer in a given 
area, and therefore legal under Schwing and 
Packard. 

In Umited States v. Columbia Steel Co. 
{1948-49 TRADE Cases { 66,260], 334 U. S. 
495 (1947) the Court said, at page 522: 


ss A restraint may be unreasonable 


either because a restraint otherwise rea- 
sonable is accompanied with a specific 
intent to accomplish a forbidden restraint 
or because it falls within the class of 
restraints that are illegal per se.” 


The validity of the instant practice must 
await evidence of its reasonableness, in 
view of its asserted mortopolistic tendency 


6 See discussion of the eighth cause of action 
post for summary of these allegations. 
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and the alleged financial interest of defend- 
ants Dillon and Stanton in the distributor, 
World-Wide and in the dealers, Fifth Ave- 
nue and Queensboro, having in mind the 
allegation that defendant World-Wide acts 
for VW and VOA and that defendants Dillon 
and Stanton are allegedly officers thereof. 
These last factors limit the applicability of 
both Schwing and Packard to this case, at 
least at this stage of the proceeding. Ac- 
cordingly, the motion to dismiss the sixth 
cause of action for failure to state a claim 
or in the alternative for summary judgment 
must be denied. 


[Exclusive Dealing—Clayton Act, Section 3] 


The seventh cause of the action is bot- 
tomed on Section 3 of the Clayton Act, 
15 U. S. C. §14. In it the plaintiff reiter- 
ates the charges of the first 36 paragraphs 
of the complaint ° and then in paragraph 75 
alleges that the defendants VW, VOA, 
VUS, World-Wide, Arthur Stanton and 
Charles J. Dillon (all except Fifth Avenue 
and Queensboro) agreed among themselves 
that distributors of products manufactured 
by VW would refrain from dealing in 
“other foreign manufactured competitive 
products” and distributors “in turn would 
require their respective dealers to refrain 
from dealing in competitive foreign mer- 
chandise.” 


In paragraph 76 the plaintiff further 
alleges that in pursuance of the foregoing 
agreement 


“ee 


the said defendants requested 
and “required the plaintiff to dispose of 
and refrain from dealing in products 
other than those manufactured by the 
defendant Volkswagenwerk.” 


The plaintiff further sets forth that in Octo- 
ber of 1956 following an inspection of its 
business premises by the aforementioned 
defendants acting through Dillon and Stan- 
ton, they demanded that plaintiff cease 
dealing in competitive merchandise; and 
that in September 1957, upon its failure to 
heed their “admonition and injunction” 
against dealing in such merchandise the 
defendants discontinued sales to the plain- 
tiff, to its damage in the sum of $500,000. 

In paragraphs 82 and 83 of the complaint 
the plaintiff alleges damage in the following 
language: 
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“82. That as a direct and proximate 
result, cause and consequence of the 
conduct of the defendants as aforesaid, 
the plaintiff suffered and sustained exten- 
sive damage and injury to its business 
and property, including in addition to 
actual losses sustained, the loss of sub- 
stantial profits which would and could 
have been earned had defendants not 
acted as aforesaid, the loss of large sums 
of money for useless advertising, the 
useless and fruitless expenditure of large 
sums of money for the construction, im- 
provement and expansion of showroom, 
sales, parts and allied facilities, the useless 
expenditure of large and substantial sums 
of money for the extensive inventory of 
repair equipment and parts, and the loss 
incurred and engendered through the 
impairment and destruction of plaintiff's 
goodwill, all to its damage in the amount 
of approximately Five Hundred Thou- 
sand ($500,000) Dollars. 


“83. That as a direct and proximate 
cause, result and consequence of the con- 
duct, acts and practices of defendants 
aforesaid, trade and commerce, which 
would normally and ordinarily patronize 
and purchase merchandise from plaintiff, 
were diverted to plaintiff's competitors 
and the purchasing and consuming public 
aforesaid were and are compelled to pur- 
chase the said merchandise outside of 
their normal and usual trading areas and 
were and are compelled to pay higher 
prices for the said merchandise.” 


The affidavits of Messrs. Perkins and 
Hinke deny the VOA and VW were parties 
to any such agreement as alleged in the 
complaint or that they participated directly 
or indirectly in the termination of any rela- 
tionship with the plaintiff. 


The defendants submit that assuming the 
truth of the allegations of the plaintiff in 
the seventh cause of action, it does not 
state a claim upon which relief can be 
granted under Section 3 of the Clayton Act 
because it is not alleged that competitors 
of VW or VOA were affected in reaching 
the market in Bridgeport, Connecticut or 
elsewhere. 

Section 3 of the Clayton Act is as follows: 


“Tt shall be unlawful for any person 
engaged in commerce, in the course of 
such commerce, to lease or make a sale 
or contract of sale of goods, wares, mer- 
chandise, machinery, supplies, or other 
commodities, whether patented or unpat- 
ented, for use, consumption, or resale 
within the United States or any Terri- 
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tory thereof or the District of Columbia 
or any insular possession or other place 
under the jurisdiction of the United 
States, to fix a price charged therefor, or 
discount from, or rebate upon, such price, 
on the condition agreement, or under- 
standing that the lessee or purchase[r] 
thereof shall not use or deal in the goods, 
wares, merchandise, machinery, supplies, 
or other commodities of a competitor or 
competitors of the lessor or seller, where 
the effect of such lease, sale, or contract 
for the sale or such condition, agreement, 
or understanding may be to substantially 
lessen competition or tend to create a 
monopoly in any line of commerce.” 


The defendants declare that plaintiff has 
failed to allege two essential elements, 
without which there can be no violation of 
Section 3 of the Clayton Act, namely (1) a 
lease, a sale or a contract for sale of goods 
on the condition that the lessee or pur- 
chaser shall not use or deal in the goods 
of a competitor of the seller, and (2) that 
the effect of such lease, sale or contract or 
such condition was to substantially lessen 
competition or tend to create a monopoly in 
any line of commerce. The defendants con- 
tend that the seventh cause of action alleges 
no contractual relationship cognizable under 
the Clayton Act with them, VW and VOA, 
and if anything, only a private injury out of 
a refusal to deal for which neither the 
Clayton Act nor other anti-trust laws afford 
any remedy here. 


[Unlawful “Condition” | 


Nowhere is it directly pleaded by the 
plaintiff that its contract with the defend- 
ants was initially made on the condition 
that it should not deal in foreign commodi- 
ties competitive with the Volkswagen prod- 
ucts. Rather the allegations would seem 
to indicate that after the relationship of 
buyer and seller had been in force for up- 
wards of two years the defendants ascer- 
tained that plaintiff was displaying a foreign 
automobile that was competitive with the 
Volkswagen car. It was then that the 
alleged condition was introduced in the rela- 
tionship with the plaintiff that if it would 
not desist from offering the competitive 
vehicle its supply of Volkswagen automobile 
would be withdrawn. Upon its refusal to 
accede to this demand its supply was termi- 
nated. 


The assertions of Messrs. Perkins and 
Hinke as to the lack of the existence of any 
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relationship between the VW and VOA and 
the plaintiff as appear in their affidavits on 
behalf of those defendants on this motion 
are in diametric opposition to the allega- 
tions of the complaint and the averments 
contained in the affidavit of Mr. Bochino 
on behalf of the plaintiff. The issue raised 
thereby is whether there was a contract 
conditioned in violation of Section 3 of the 
Clayton Act or whether there was a simple 
refusal to deal by the seller." 

The papers of the parties may not be 
viewed for the purpose of resolving factual 
issues but only to determine whether genu- 
ine issues of fact exist. Kreiger v. Owner- 
ship Corporation, supra; Lawlor v. National 
Screen Service Corporation, supra. There- 
fore the challenge of the defendants that 
there has not been pleaded by the plaintiff 
a contract or sale between defendants and 
plaintiff conditioned that plaintiff could not 
deal in commodities competitive with the 
defendants’ products cannot succeed at this 
stage of the proceedings. On this score the 
motion to dismiss the seventh cause of ac- 
tion of the complaint for failure to state a 
claim or for a summary judgment must be 
denied. 


[Substantial Lessening of Competition] 


The other attack by defendants, that 
plaintiff has failed to allege that the effect 
of the contract or sale or condition, if any, 
was to “substantially lessen competition or 
tend to create a monopoly in any line of 
commerce”, strikes at a more vulnerable 
area of the seventh cause of action. 


Beyond assertions of damage suffered by 
the plaintiff as a result of the conduct of 
the defendants the extent of the allegations 
in the seventh count go no further than to 
charge that the defendants in terminating 


the supply of its cars, diverted plaintiff's 
patrons to its (plaintiff’s) competitors and 
that the purchasing public was compelled 
to seek merchandise outside the normal 
trading area at higher prices. 


The mere making of a contract condi- 
tioned upon exclusive arrangements was not 
what was interdicted by Section 3 of the 
Clayton Act. The evil was present as the 
qualifying clause stated it to be—“where 
the effect of such lease, sale or contract for 
sale or such condition, agreement or under- 
standing may be to substantially lessen 
competition or tend to create a monopoly 
in any line of commerce.” The thrust of 
Section 3 was aimed at the design of the 
seller to harm his competitor by compelling 
his buyer to refrain from dealing in com- 
petitive products. This is made clear in the 
case of Standard Fashion Co. v. Magrane 
Houston Co., 258 U. S. 346 (1922), wherein 
the Court in dealing with an alleged vio- 
lation of Section 3. said: 


“. . It was intended to prevent such 


agreements as would under the circum- 
stances disclosed probably lessen compe- 
tition, or create an actual tendency to 
monopoly ...” 258 U.S. at p. 357. 


The case of Standard Oil Co. v. United 
States [1948-1949 Trape Cases 62,432], 
337 U. S. 293 (1949) made the test of ille- 
gality as relating to requirements contracts 
whether the amount of business covered is 
“a substantial share of the line of commerce 
affected.” 


As drafted the complaint raises no such 
issues but confines itself only to damage to 
plaintiff and the inconveniences of its cus- 
tomers—completely misconceiving the di- 
rection in which Section 3 of the Clayton 
Act is pointed. Even modern liberality in 
condoning deficiencies in the form of plead- 


7See Nelson Radio & Supply Co. v. Motorola 
[1952 TRADE CASES {f 67,386], 200 F. 2d 911, 
915-916 (5 Cir. 1952), in which the court said: 

“Section 3 of the Clayton Act, by its express 
terms, covers only leases, sales, or contracts 
actually made on the condition, agreement, or 
understanding that the lessee or purchaser 
thereof shall not use or deal in the goods of a 
competitor of the lessor or seller. There is 
nothing whatever in the Act to suggest that it 
covers a situation where the manufacturer re- 
fuses to make a sale or enter into a contract, 
and it has been stated time and again that a 
manufacturer has the unquestioned right to 
refuse to deal with any one for reasons sufficient 
to himself. U. S. v. Colgate & Co., 250 U. S. 
300; 39'S, (Ct. .465, 63° Tx) di 992380 8. 0, 
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Schrader’s Son, Inc., 252 U. S. 85, 40 S. Ct. 251, 
64 L. Ed. 471; Frey & Son v. Cudahy Packing 
Co., 256 U. S. 208, 41 S. Ct. 451, 65 L. Ed. 892; 
Arthur v. Kraft-Phenix Cheese Corporation, 
supra. [26 F. Supp. 824]. For that matter, a 
review of all of the cases decided by the 
Supreme Court involving Section 3 of the Clay- 
ton Act, reveals that in each of them there 
was an agreement and not a mere refusal to 
deal. [Footnote 1—Cases cited.] There is a 
real difference between the act of refusing to 
deal and the execution of a contract which 
prevents a person from dealing with another. 
The plaintiff has not been injured as the result 
of a contract, either express or implied, which 
sought to prevent him from dealing in the goods 
of any competitor of the defendant.’’ 
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ing may not be stretched to the point of 
excusing a failure to allege the illegality 
basic to the charge that the said section has 
been violated. Therefore the motion of the 
defendants VW and VOA that the seventh 
count should be dismissed must be granted. 


[Territorial Distributorships—Refusal 
to Deal] 


The eighth cause of action is as follows: 


“As and for an Eighth Cause of Action 
Rites To SiSUS SHESA: 


“85. Plaintiff repeats, reiterates and re- 
alleges each and every allegation of the 
complaint herein designated and num- 
bered 1 to 37 inclusive with the same 
full force and effect as though herein fully 
set forth at length. 

“86. That on or about the lst day of 
June, 1954, the defendants Volkswagen- 
werk, VOA, VUS, Charles J. Dillon, 
Arthur Stanton and World-Wide entered 
into an agreement, contract and under- 
standing wherein and whereby said de- 
fendants agreed amongst themselves and 
with other distributors of Volkswagen- 
werk products that sales of said merchan- 
dise would be made only to franchised 
Volkswagenwerk dealers, and that such 
sales would and will be made only and 
exclusively to those franchised Volks- 
wagenwerk automotive dealers who are 
located within the exclusive territory as- 
signed to such distributors. 

“87. That for the purpose of carrying 
out the aforesaid unlawful combination, 
conspiracy, agreements and understand- 
ings, the said defendants, including the 
co-conspirator distributors, by agreement 
and concert of action, have done the things 
which, as hereinabove alleged, they com- 
bined and conspired to do. 

“88. That thereafter, and after defend- 
ants Volkswagenwerk, VOA, VUS, Charles 
J. Dillon, Arthur Stanton and World- 
Wide had terminated sales and deliveries 
of Volkswagenwerk merchandise to plain- 
tiff, plaintiff attempted to purchase the 
said merchandise from the aforesaid co- 
conspirator distributors. 

“89 That the said co-conspirator dis- 
tributors, in furtherance and pursuant to 
the unlawful combination, conspiracy, 
understanding and agreement aforesaid, 
failed and refused to furnish, sell or 


8 Similarly, allegations 1 through 22, 28 and 
31 through 34 have been incorporated in the 
second and third causes of action; allegations 1 
through 34 have been incorporated in the fourth 
and those same allegations plus 54 and 55 are 
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deliver Volkswagenwerk merchandise to 
plaintiff. ) 

“90. That pursuant to the provisions 
of the Anti-Trust Laws of the United 
States (Title 15 §15 U.S. C. A.) plaintiff 
is entitled to recover threefold the dam- 
ages sustained by it hereunder, together 
with reasonable attorney’s fees.” 


Of the first 37 allegations of the first 
cause of action, incorporated by reference 
in allegation 85,° allegations 1 through 28 
describe and define the plaintiff and defend- 
ants, including their state of incorporation, 
the nature of their business, and_ inter- 
relationship as noted earlier. Allegations 
29 through 37 aver that the plaintiff, Fifth 
Avenue and Queensboro compete with each 
other in the Connecticut, New Jersey and 
New York area, allegedly a vast market 
for the sale of VW products; that in April 
1954 World-Wide made the plaintiff “the 
duly authorized retail dealer in the City of 
Bridgeport”; that on January 1, 1956 the 
defendants except Fifth Avenue and Queens- 
boro, agreed to furnish plaintiff 30 VW 
automobiles a month upon condition that 
plaintiff expand and improve its facilities 
in accordance with their specifications; that 
plaintiff received approximately 25 cars a 
month from World-Wide during the period 
January 1, 1955 to January 1, 1957; that 
despite its having made the required im- 
provements plaintiff never received 30 cars 
a month; and that shipments ceased com- 
pletely on September 1, 1957. 

The remaining allegations of this cause 
of action (86 through 90) aver that the de- 
fendants, except Fifth Avenue and Queens- 
boro, agreed “amongst themselves and with 
other distributors of [VW] products” that 
such merchandise would be sold only to 
franchised VW dealers located within a dis- 
tributor’s assigned territory; that the same 
defendants stopped selling to the plaintiff; 
that no other distributor will sell to it; 
and that the plaintiff “is entitled to recover 
threefold the damages sustained by it here- 
Uitaa kere 

Before proceeding to consider the motion 
here made it is well to compare the instant 
pleading with that in United States v. Volks- 
wagen of America, et al., Civil No. 1232-57 


made part of the fifth; allegations 1 through 37 
are incorporated in the sixth cause of action 
and 1 through 36 are part of the seventh cause 
of action. The allegations incorporated in the 
ninth cause ot action will be discussed later. 
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now pending in this court. In that suit 
the Government has alleged, inter alia, that 
VOA, the 14 co-defendant distributors of 
VW products in the United States, and the 
non-defendant, co-conspirator dealers con- 
spired to fix the prices at which those 
products would be sold in this country. At 
this writing the Government has taken the 
position that the territorial agreements and 
distributor-dealer franchise system of market- 
ing as there alleged were devised to imple- 
ment the conspiracy averred, in violation of 
the anti-trust laws. It is recognized that 
price-fixing is illegal per se. The effect of 
such an allegation in considering the mo- 
tion for judgment on the pleadings or for 
summary judgment brought under Rules 
12(c) and 56 of the Federal Rules of Civil 
Procedure has been discussed in the opin- 
ion filed on this day [1960 Trape CASES 
{ 69,643]. In any event no allegation of 
price fixing or for that matter of any other 
practice concededly illegal per se has been 
made in the eighth cause of action. For 
that reason the challenged territorial agree- 
ment is viewed here in a somewhat more 
isolated state than in United States v. Volks- 
wagen of America, et al. 


[Public Injury] 


The plaintiff has, however, alleged that 
the defendants seek to achieve a monopoly 
(allegation 68); that they have refused to 
sell to it because of its refusal to refrain 
from handling the products of competitors 
in violation of Section 3 of the Clayton Act 
(allegation 81); and that the public has been 
required to pay higher prices by reason of 
the defendants’ failure to sell to it (allega- 
tions 57, 71 and 83). But those averments 
appear neither in allegations 1 through 37 
nor in this cause of action. In view of plain- 
tiff’s specific incorporation by reference of 
certain allegations in the complaint, the non- 
incorporation of other allegations demon- 
strates an intent not to make the latter a 
part thereof. This results in their not be- 
ing considered in appraising this cause of 
action on the motion. 


The obvious deficiency of the eighth 
claim is its failure to allege a public injury. 
Indeed it fails to allege even a private in- 
jury except to the extent that allegation 90 
is premised thereon. 

In Noerr Motor Freight v, Eastern Railroad 
Pres. Conf. [1957 Trave Cases J 68,827], 155 
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F. Supp. 768 (E. D. Pa. 1957) affirmed per 
curiam, -- F. 2d — (3 Cir. 1960), Judge 
Clary said, at page 818: 


“Tn an action of this nature the plaintiff 
must allege and prove a violation of the 
act and damage to his business or prop- 
erty proximately resulting from the acts 
and conduct of the defendants which con- 
stitute a violation of the act. Injury to 
the plaintiffs in and of itself is not suf- 
ficient to warrant a civil action for in- 
junctive relief and/or damages. ‘There 
must be harm to the general public in the 
form of undue restriction of trade and 
commerce as a result of the wrongful 
contract, combination or concert of ac- 
tivity. However, the injury to the public 
need not be nationwide in geographical 
scope. If it involved monopolistic effect 
upon interstate commerce it may be nar- 
row in geographic scope. It must, how- 
ever, injuriously and appreciably affect 
the public interest. Shotkin v. General 
Electric Co., 10 Cir., 1948, 171 F. 2d 236, 
238, 239.” (Italics added.) 


A reading of the eighth cause of action 
makes it clear that no such allegations ap- 
pear therein. 


In Klors v. Broadway-Hale Stores [1959 
TRADE CASES J 69,316], 359 U. S. 207 (1959), 
Mr. Justice Black said at page 211, speak- 
ing of Standard Oil Co. v. United States, 211 
Wy SPIE ye 


“. . The Court recognized that there 
were some agreements whose validity de- 
pended on the surrounding circumstances. 
It emphasized, however, that there were 
classes of restraints which from their ‘na- 
ture of character’ were unduly restrictive, 
and hence forbidden by both the common 
law and the statute. 221 U. S., at 58, 65. 
As to these classes of restraints, the Court 
noted, Congress has determined its own 
criteria of public harm and it was not for 
the courts to decide whether in an indi- 
vidual case injury had actually occurred. 
Id., at 63-68.” 


[Boycotts] 

In finding that group boycotts are illegal 
per se the Court cited Northern Pacific Ry. 
Co. v. United States [1958 Trape Cases 
J 68,961], 356 U. S. 1, 5, where the Court 
said: 


“However, there are certain agreements 
or practices which because of their per- 
nicious effect on coinpetition and lack of 
any redeeming virtue are conclusively 
presumed to be unreasonable and there- 
fore illegal without elaborate inquiry as 
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to the precise harm they have caused or 
the business excuse for their use. This 
principle of per se unreasonableness not 
only makes the type of restraints which 
are proscribed by the Sherman Act more 
certain to the benefit of everyone con- 
cerned, but it also avoids the necessity for 
an incredibly complicated and prolonged 
economic investigation into the entire his- 
tory of the industry involved, as well as 
related industries, in an effort to deter- 
mine at large whether a particular re- 
straint has been unreasonable—an inquiry 
so often wholly fruitless when undertaken. 
Among the practices which the courts 
have heretofore deemed to be unlawful 
in and of themselves are price fixing, 
United States v. Socony-Vacuum Oil Co., 
310 U. S. 150, 210; division of markets, 
United States v. Addyston Pipe & Steel Co., 
85 F. 271, aff'd, 175 U. S. 211; group boy- 
cotts, Fashion Originators’ Guild v. Federal 
Trade Comm’n, 312 U. S. 457; and tying 
arrangements, International Salt Co. v. 
United States, 332 U. S. 392.” 


Based on Klors and the Northern Pacific 
Ry. Co., the court in United States v. Bitz 
[1959 TrapE Cases { 69,549], 179 F. Supp. 
80 (S. D. N .Y. 1959), a criminal prosecu- 
tion but nevertheless applicable here, held: 


“ce 


... that it is only in cases of such per 
se violations as price fixing, division of 
markets, group boycotts and tying ar- 
rangements that proof of public injury is 
unnecessary. Count One lacks any alle- 
gations of public injury or of facts from 
which it can be inferred. Since it does 
not allege one of the per se violations of 
the Sherman Act the count is insufficient 
in law.” 179 F. Supp. at p. 85. 


The initial question, therefore, is whether 
the allegations of the eighth cause of action 
state a per se violation of Section 1 of the 
Sherman Act. 


[Klors Case Distinguished—Single 
Manufacturer] 


Again, in Klors, the Court said, at pages 
212-213: 


“.., This is not a case of a single 
trader refusing to deal with another, nor 
even of a manufacturer and a dealer 
agreeing to an exclusive distributorship. 
Alleged in this complaint is a wide combi- 
nation consisting of manufacturers, dis- 
tributors and a retailer.” 


In United States v. Bitz, supra, at page 87, 
Judge Dimock said of the first of these two 
sentences: 
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‘... Thus I must assume that it would 
be lawful for the publisher of a maga- 
zine to allot to a wholesaler an exclusive 
distributorship in Nassau and Suffolk 
Counties.” 


Any seeming application of the second 
sentence quoted is negated by a realization 
of the facts in Klors. Thus, in that case it 
was alleged that ten national manufacturers 
and their distributors conspired with Broad- 
way-Hale Stores not to sell to the plaintiff, 
in violation of the anti-trust laws. This dis- 
tinction limits any application of the holding 
of Klors as such to this case, which involves 
but one manufacturer. 


[Exclusive Agency Not Per Se Violation] 


In the field of automobile distribution 
Chief Judge Thomsen in the Schwing case, 
supra, said: 


“ce 


... An exclusive agency or dealership 
necessarily involves a limited monopoly 
to sell the product of the manufacturer 
in the area covered by the exclusive 
agreement.” 

and stated in effect that not all exclusive 

agency agreements are illegal per se. 


[No Public Injury Allegation] 


The alleged system of distribution here 
in issue contains at least one and possibly 
two additional steps in that the product 
passes from the German manufacturer [VW] 
to its exclusive importer [VOAJ], to the 
distributor [e. g. World-Wide] and then to 
the retail dealer [e. g. plaintiff]. In Schwing 
and Packard the marketing channel ran 
directly from manufacturer to the dealer. 
Nevertheless I am not persuaded that this 
system constitutes a per se violation of Sec- 
tion 1 of the Sherman Act. Therefore, the 
allegation of public injury is necessary. Its 
omission is fatal under the cases cited. As 
it now stands this cause of action alleges 
only a refusal to deal for which in this 
context the antitrust law provides no rem- 
edy. The motion to dismiss the eighth cause 
of action for failure to state a claim will be 
granted. 


[Wilson Tariff Act] 


The ninth cause of action alleges a viola- 
tion of the Wilson Tariff Act of 1894, as 


follows: 
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“As and For a Ninth Cause of Action 
Diglet US eS Sell SCs one 


“Ol. Plaintiff repeats, reiterates and re- 
‘alleges each and every allegation of the 
complaint herein designated and numbered 
1 to 37 inclusive and 47, 67, 75, 77, 78, 79, 
80, 81, 82, 86, 87 and 88 of the compiaint 
herein with the same full force and effect 
as though herein fully set forth at length. 


“92. That by reason of the aforesaid 
and pursuant to the provisions of the 
Anti-trust Laws of the United States 
(Title 15 §15 U.S. C. A.), plaintiff is en- 
titled to recover threefold the damages 
sustained by it hereunder, together with 
reasonable attorney’s fees.” 


The Wilson Tariff Act reads: 


“88. Trusts in restraint of import trade 
illegal; penalty 


“Every combination, conspiracy, trust, 
agreement, or contract is declared to be 
contrary to public policy, illegal and void 
when the same is made by or between two 
or more persons or corporations, either 
of whom, as agent, or principal, is engaged 
in importing any article from any foreign 
country into the United States, and when 
such combination, conspiracy, trust, agree- 
ment, or contract is intended to operate 
in restraint of lawful trade, or free com- 
petition in lawful trade or commerce, or 
to increase the market price in any part 
of the United States of any article or arti- 
cles imported or intended to be imported 
into the United States, or of any manu- 
facture into which such imported article 
enters or is intended to enter. Every 
person who shall be engaged in the im- 
portation of goods or any commodity 
from any foreign country in violation of 
this section, or who shall combine or con- 
spire with another to violate the same, is 
guilty of a misdemeanor, and on convic- 
tion thereof in any court of the United 
States such person shall be fined in a sum 
not less than $100 and not exceeding 
$5,000, and shall be further punished by 
imprisonment, in the discretion of the 
court, for a term not less than three 
months nor exceeding twelve months.” 


SNCS ayaa Oe Sage 


Allegations 1 through 37 have already 
been summarized. Allegations 86 through 
88 have been set out earlier. Allegation 47, 
in the third cause of action, avers that the 
defendants, except Fifth Avenue and Queens- 
boro, are manufacturers within the terms of 
the Automobile Dealer Franchise Act, 15 
U.S. C. § 1221. Allegation 67 incorporates 


by reference allegations 1 through 37 in the 
sixth cause of action and is duplicated in 
allegation 91 of this cause of action. Allega- 
tion 75, in the seventh cause of action avers 
that the defendants, except Fifth Avenue 
and Queensboro, agreed that VW _ dis- 
tributors would not handle foreign competi- 
tive products and would require their dealers 
to follow suit. Finally, allegations 77 through 
82, also in the seventh cause of action, re- 
count the plaintiff’s refusal to meet that 
requirement and the defendants’ failure to 
continue selling to it in view thereof, to- 
gether with an averment that the plaintiff 
has thereby sustained damages in the amount 
of $500,000. 

Examining these allegations in terms of 
the Wilson Tariff Act I find that the plain- 
tiff has alleged two agreements, each among 
two more persons or corporations at least 
one of whom imports foreign products into 
the United States; and that both agreements 
are in violation of the anti-trust laws. The 
first of these is brought under Section 3 of 
the Clayton Act, and is directed at the 
defendants alleged requirement that no dis- 
tributor or dealer handle foreign competitive 
products. The second is bottomed on Sec- 
tion 1 of the Sherman Act, and alleges that 
by reason of an exclusive territory system 
of distribution no distributor will sell to any 
but a franchised dealer located within its 
own assigned area. These allegations formed 
the seventh and eighth causes of action, 
both of which are now out of the complaint 
as such. The allegations themselves of 
course survive by reason of their incorpora- 
tion and are here treated as if set out at 
length in the ninth claim. 


As such, however, they are still subject 
to the very objections which resulted in the 
granting of the defendants’ motion to dis- 
miss for failure to state a claim upon which 
relief could be granted. The Wilson Tariff 
Act requires, inter alia, the allegation of a 
violation of the anti-trust laws. But I have 
held that the allegations appearing herein 
and relied upon to meet that requirement do 
not state such a violation. That being so the 
plaintiff has failed to meet the standard im- 
posed by the Act. Plaintiff has, therefore, 
failed to state a claim upon which relief can 
be granted. Defendants’ motion to dismiss 
the ninth cause of action will, therefore, be 
granted. 


An appropriate order should be submitted. 
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[] 69,645] Eli Lilly and Company v. Sav-On-Drugs, Inc. 


In the New Jersey Supreme Court. No. A-85 September Term 1959. Argued Feb- 
ruary 22, 1960. Decided March 7, 1960. 


; On Appeal from a judgment of the Superior Court, Chancery Division, whose opinion 
is reported at 57 N. J. Super. 291 [1959 Trape Cases § 69,480]. 


New Jersey Fair Trade Act 


Fair Trade—Person Who May Maintain Suit—Foreign Corporation—Failure to Com- 
ply with “Qualification” Statute—“Doing Business”.—The New Jersey Supreme Court 
affirmed a trial court’s decision that an Indiana corporation engaged in the production 
of pharmaceutical products was not entitled to maintain a fair trade enforcement action 
in New Jersey, because it had transacted business there without complying with the for- 
eign corporation “qualification” provisions of the New Jersey Corporation Act. Under that 
Act, a foreign corporation “transacting business” in New Jersey cannot maintain an action 
upon any contract made by it in the state without first having obtained a “certificate” 
from the New Jersey Secretary of State. The trial court, rejecting plaintiff’s contention 
that it was not transacting business in New Jersey, had found that it maintained a local 
office and 18 “‘detailmen’”’ who visited retailers, physicians, and hospitals to acquaint them 
with plaintiff’s products. 


See. Fair Trade, Vol. 1, $3115, 3236.32, 3258.32, 3268.32, 3290, 3330.32. 
For the appellant: Melvin P. Antell (Lorentz & Stamler, attorneys), Newark, N. J. 


For the respondent: Warren E. Dunn (Lum, Fairlie & Foster, attorneys; Claus 
Motulsky, New York, on the brief), Newark, N. J. 


For the intervenor, State of New Jersey: Murry Brochin, Newark, N. J. (David D. 
Furman, attorney, Trenton, N. J.). 


Affirming an opinion of the Superior Court of New Jersey, Chancery Division, Union 
County, 1959 Trade Cases { 69,480. 


[Fair Trade Action] 


Per Curiam [In full text]: The judgment 
is affirmed for the reasons expressed in the 
opinion of Judge Scherer in the Court below. 


[1 69,646] White House Milk Company, Inc. v. John E. Reynolds, Attorney General 
of the State of Wisconsin, and Donald N. McDowell, Director, Department of Agriculture 
of the State of Wisconsin, and Robert C. Zimmerman, Secretary of State of the State of 
Wisconsin. 

In the Wisconsin Circuit Court for Dane County. Case #170B. Dated December 


28, 1959. 
Wisconsin Dairy Products Price Discrimination Law 


Price Discrimination—Constitutionality of Wisconsin Dairy Products Act—Price Dis- 
crimination—Proof of Intent.—A penal statute which is applied irrespective of motive and 
has no relationship to the anticipated evils it is designed to curtail is unconstitutional. 
Thus, the Wisconsin Dairy Products Act, though designed as an “anti-monopoly” measure 
to prohibit price discrimination in the purchase of dairy products (by providing penalties 
for anyone who, in buying dairy products for manufacture, discriminates in price between 
persons located in different sections of the state, unless his action is justified by differences 
in quantity, quality, transportation, or other marketing expenses) is actually inconsistent 
with a “competitive economy” because it would penalize good faith meeting of competition 
in a particular locality. The statute originally required proof of unlawful intent, but the 
legislature, in 1923, dropped that requirement to aid enforcement. Finding an impairment 
of the “liberty of contract,” the court said: “It is the arduous task of the state’s attorney 
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White House Milk Co., Inc. v. Reynolds 
to shoulder the state’s burden of establishing guilt. And there is no legislative short 
cut that can be devised that will relieve him of this heavy responsibility.” 
See Price Discrimination, Vol. 1, J 3903.53. 
For the plaintiff; Michael, Spohn, Best & Friedrich by Kenneth K. Luce, and St. 
Peter & Hauer. 
For the defendant: Albert Harriman, 
the securing of evidence of violations of 
this section.” 
Section 100.23, Wisconsin Statutes pro- 
vides: 


“100.23. Contracts; void. All contracts 
or agreements made in violation of any 
of the provisions of section 100.22 shall 


[Present Statute] 

Epwin M. Wiixr, Circuit Judge [Jn full 
text]: We conclude that Section 100.22, 
Wisconsin Statutes, is unconstitutional and 
that the demurrer must be overruled with 
judgment for the plaintiff. 


Section 100.22, Wisconsin Statutes pro- be void.” 
rides: : : : 
ais PgR hese S Section 102.26(3), Wisconsin Statutes pro- 
“100.22. Unfair discrimination in pur- vides: 


chase of dairy products, (1) Any person, 
firm, or corporation, foreign or domestic, 
engaged in the business of buying milk, 


“Any person who violates any provi- 
sions of section * * * 100.22 * * * shall, 


cream or butter fat for the purpose of 
manufacture, that shall discriminate be- 
tween different sections, communities, towns, 
villages or cities of this state, or between 


for each offense, be punished by a fine of 
not less than twenty-five dollars nor more 
than $5,000, or by imprisonment in the 
county jail for not more than one year, or 


persons, firms or corporations in any by both such fine and imprisonment.” 
locality of this state, by paying for such 
commodity at a higher price or rate in 
one section, community, town, village or 
city, or to any person, firm or corporation 
in any locality of this state, than is paid 
for the same commodity by said person, 
firm or corporation, foreign or domestic, 
in another section, community, town, vil- 


[Statute Before 1923] 


Section 100.22 remains today in substan- 
tially the same form as it stood after amend- 
ment by Chapter 406 Laws of 1923. Prior 
to the 1923 amendment the law read, Wis- 
consin Statutes 1921: 


lage or city, or to another person, firm or 
corporation in any locality of this state, 
shall be guilty of unfair discrimination, 
which is hereby prohibited and declared 
unlawful; provided, that it shall be a justi- 
fication for such a discrimination in price 
if the difference is merely commensurate 
with an actual difference in the quality or 
quantity of the commodity purchased or 
in transportation charges or other expense 
of marketing involved in said purchase. 


“(2) Proof of any justification, as de- 
scribed in subsection (1) of this section, 
may be made by the defendant but no 
such justification need be negatived in the 
information or complaint, and, if so nega- 
tived, no proof in relation to the matter 
so negatived shall be required on the part 
of the informant or complainant. 


“(3) Whenever the department is cred- 
ibly informed that this section has been 
violated, it shall make investigation and 
shall report the results of the investiga- 
tion to the attorney general and the sec- 
retary of state. The department shall 
co-operate with the attorney general in 


1 69,646 


“Unfair discrimination in purchase of 
dairy products. Section 1791n—1. (1) Any 
person, firm or corporation, foreign or 
domestic, engaged in the business of buy- 
ing milk, cream or butter fat for the pur- 
pose of manufacture, that shall intentionally, 
for the purpose of creating a monopoly or 
of destroying the business of a competitor 
in any locality, discriminate between differ- 
ent sections, communities, towns, villages 
or cities of this state, by buying such com- 
modity at a higher price or rate in one 
section, community, town, village or city, 
than is paid for the same commodity by 
said person, firm or corporation in another 
section, community, town, village or city, 
after making due allowance for the differ- 
ence, if any, in the actual cost of trans- 
portation from the point of purchase to 
the locality of manufacture, shall be deemed 
guilty of unfair discrimination, which is 
hereby prohibited and declared unlawful. 


“(2) Proof of the buying of any such 
commodity for the purpose of manufac- 
ture by any person, firm or corporation 
at a higher price or rate in one section, 
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community, town, village or city of this 
state than is paid for the same commodity 
by said person, firm or corporation in 
another section, community, town, village 
or city in this state after making due 
allowance for the difference, if any, in the 
actual cost of transportation from the 
point of purchase to the locality of manu- 
facture, shall constitute prima facie evi- 
dence of a violation of this section. 


“(3) Whenever the dairy and food 
commissioner is credibly informed that 
this section has been violated, he shall 
make investigation and shall report the 
results of his investigation to the attorney- 
general and the secretary of state. He 
shall co-operate with the attorney-general 
in the securing of evidence of violations 
of this section. ((1909 c. 395; 1917 c. 141; 
1919 c. 41)) 

“Penalty. Section 1791n—2. Any per- 
son, firm or corporation, and any officer, 
agent or receiver of any firm, company, 
association or corporation, or any mem- 
ber of the same or any individual, violat- 
ing any of the provisions of the preceding 
section shall be deemed guilty of a mis- 
demeanor and upon conviction thereof 
shall be punished by a fine of not less 
than five hundred dollars nor more than 
five thousand dollars, or be imprisoned 
in the county jail not to exceed one year, 
or by both such fine and imprisonment. 
((1909 c. 395)). 

“Contracts; void. Section 1791n—3. All 
contracts or agreements made in viola- 
tion of any of the provisions of sections 
1791n—1 to 1791n—8, inclusive, shall be 
void. ((1909 c. 395; 1911 c. 663 § 334))”. 
(Italics supplied.) 


[Purpose of Statute] 


It appears to us that Section 1791m—l, 
Wisconsin Statutes, 1921 was aimed at and 
sought to prohibit monopoly and price dis- 
crimination practices calculated to destroy 
free competition in restraint of trade in the 
dairy industry. It was not a price regulation 
measure. The 1923 amendment, Chapter 
406 Laws of 1923, deleted the words “in- 
tentionally, for the purpose of creating a 
monopoly or of destroying the business of 
a competitor in any locality” for no other 
reason than to simplify the enforcement 
problem. There was no effort at price regu- 
lation under the law. The effort was to aid 
the attorney general in overcoming his en- 
forcement problem in stamping out mo- 
nopoly practices so as to release the forces 
of free competition. The objective was 
laudable but fell short of accomplishment 
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because the legislature went too far in im- 
puting wrongful intent under this penal statute 
to all and sundry, including those who surely 
would not be guilty of the destructive mo- 
nopoly practices aimed at. 


Fairmont Creamery Co. v. Minnesota, 274 
U. S. 1, 10, 47 S. Ct. Rep. 506, 508, 71 L. 
Ed. 893: 


“It is not permissible to enact a law 
which, in effect, spreads an all-inclusive 
net for the feet of everybody, upon the 
chance that, while the innocent will surely 
be entangled in its meshes, some wrong- 
doers also may be caught. 


_ “As the inhibition of the statute applies 
irrespective of motive, we have an obvious 
attempt to destroy plaintiff in error’s 
liberty to enter into normal contracts, 
long regarded, not only as essential to the 
freedom of trade and commerce, but also 
as beneficial to the public.” 


State v. Twentieth Century Market (1940), 
236 Wis. 215. 


[Duty of State’s Attorney] 


Unquestionably an occasional legislative 
assist in the difficult task of law enforcement 
is welcomed by the conscientious public 
prosecutor as a necessary weapon in the 
cause of justice. This is particularly true in 
the field of anti-trust legislation where the 
problem of proof is painfully difficult. But 
under our constitution it is the arduous task 
of the state’s attorney in every branch of 
criminal law enforcement to shoulder the 
state’s burden of establishing guilt. And 
there is no legislative short cut that can be 
devised that will relieve him of this heavy 
responsibility. 


It is apparent that the law as it stands 
before us purports to include, broadly and 
indiscriminately, persons situated as the 
plaintiff alleges and as the Attorney General 
recites on page 9 of the state’s brief: 


“The plaintiff buys milk, cream, and 
butterfat in several different sections of the 
state. The current market price for these 
products is not uniform. The prices are 
different in the different sections. These 
price differences are not based on quality, 
quantity, or transportation costs. At any 
one time the plaintiff pays the same price 
in all sections where it buys. This price 
paid by the plaintiff is higher than the gong 
market price in some sections and lower 
than the going market price in other sec- 
tions.” (Italics supplied.) 
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[Statute Unreasonable] 


It is evident that the inhibition of the 
statute applies irrespective of motive and 
does not have a reasonable relationship to 
the anticipated evils of monopoly practices 
it is designed to curtail. It would penalize 
the plaintiff for merely meeting in good 
faith the going market price in a given locality. 
Designed as an anti-monopoly measure it 
is actually inconsistent with “competitive 
economy”, At the same time it has neither 
the legislative background for, nor the ad- 
ministrative flexibility of a price regulation 
measure. And since it cannot be sustained 
as a price regulation measure it is an un- 
warranted and unconstitutional interference 
with plaintiff’s liberty of contract. In short, 
it does not constitute a reasonable exercise 
of the police power. Wisconsin Telephone 
Company v. Milwaukee (1936) 223 Wis. 251, 
2573 


“As was held in State ex rel. McGrael v. 
Phelps, 144 Wis. 1, 128 N. W. 1041, in 
respect to regulations enacted under that 
power, ‘the validity of a legislative police 
regulation depends upon whether the ends 
sought to be attained are appropriate, and 
the means to such end are also appropri- 
ate.’ As the court said in Mehlos v. Mil- 
waukee, 156 Wis. 591, 599, 146 N. W. 882,— 


‘There must be reasonable ground for 
the police interference and also the means 
adopted must be reasonable for the ac- 
complishment of the purpose in view. 
So in all cases where the interference 
affects property and goes beyond what 
is a reasonable interference with private 
rights, it offends against the general 
equality clauses of the constitution, it 
offends against the spirit of the whole 
instrument, it offends against the provi- 
sion against taking property without due 
process of law and against taking prop- 
erty for public use without first rendering 
just compensation therefor. So every 
police regulation must answer for its legiti- 
macy at the bar of reasonableness’ ” 


Bonnett v. Vallier (1908), 136 Wis. 193, 
200. Tesch v. Board of Deposits (1941), 
237 Wis. 527, 532. Borden Co. v. McDowell 
(1958), 8 Wis. 2d 246, distinguished. 


[Fairmont Case] 


As we see it the case at bar comes squarely 
within Fairmont Creamery Co. v. Minnesota, 
supra and is not within Nebbia v. New York 
(1933) 291 U.S. 502, which involved a price 
control measure setting up an administrative 
program for fixing and regulating the price 
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of milk. It is significant that subsequent to 
the United States Supreme Court’s opinion 
in Fairmont the Minnesota legislature amended 
its offending statute so as to permit setting 
up by way of defense a justification of pay- 
ment of different prices in different localities 
where done in good faith to meet competi- 
tion. The amended Minnesota law was 
upheld in State v. Lanesboro Produce Co. 
(Minn. 1946) 21 N. W. 2d 792. But: this 
defense cannot be read into. the Wisconsin 
law and the attorney general does not seek 
to do so upon this demurrer. 

As both counsel have requested we have 
taken judicial notice of milk marketing 
conditions in Wisconsin as reflected in the 
tables set forth in the briefs and as re- 
flected in the publications attached thereto. 
This material is all incorporated in the record. 


We have no quarrel with the contention 
that the dairy industry is a proper subject 
for legislative regulation as in Borden Co. 
v. McDowell, supra, and we have no quarrel 
with the contention that milk price control 
and regulation is a proper exercise of the 
police power as in State ex rel. Fimnegan 
v. Lincoln Dairy Co. (1936) 221 Wis. 1 and 
Nebbia v. New York, supra. If the consti- 
tutionality of Section 100.22 could be sus- 
tained on that basis we would sustain it 
as indeed we would sustain it if it could 
be sustained on any basis. 


Staie ex rel. Thomson v. Giesel (1953) 265 
Wis. 558, 565. Madison Metropolitan Sewer- 
age District v. Water Pollution Committee 
(1951) 260 Wis. 229, 254. 

It is considered that the plaintiff has 
overcome the presumption of constitution- 
ality in the case at bar and has demon- 
strated that Section 100.22 cannot be upheld 
as a constitutional exercise of the police 
power and that it must be struck down 
as an unconstitutional impairment of plain- 
tiff’s liberty of contract under Article XIV, 
Section 1, Amendments to the Constitution 
of the United States, and as a deprivation of 
plaintiff's property without due process of 
law and as a denial to plaintiff of the equal 
protection of the laws under Article XIV, 
Section 1, Amendments to the Constitution 
of the United States. 


We believe our conclusion to be sup- 
ported by the reason and justice of the 
case and we deem it to be supported and 
controlled by the United States Supreme 
Court decision in Fairmont Creamery Co. v. 
Minnesota, supra. 
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State ex rel. Borden Co. v. Dammann (1929) 
198 Wis. 265. Verhelst Construction Co. v. 
Galles (1931) 204 Wis. 96. Ed. Schuster & 
Co. v. Henry (1935) 218 Wis. 506. 


[Language of Statute] 


While we are satisfied that Section 100.22 
is unconstitutional as set forth above, we 
must observe that we do not regard it as 
using terminology so vague, indefinite, and 
uncertain as to deny due process of law. 
We believe the words prohibiting discrimi- 
nation in price “between different sections, 
communities, towns, villages or cities of 
this state, or between persons, firms or cor- 
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porations in any locality of: this state” and 
the words “higher price or rate” are definite 
and certain. In this we subscribe to the 
position taken by the Attorney General. 


In summary we conclude that Section 
100.22 Wisconsin Statutes is wunconstitu- 
tional on its face, that the demurrer must 
be overruled and that plaintiff is entitled 
to judgment as set forth in its prayer 
for relief. 

Counsel for plaintiff may prepare a formal 
order in accordance herewith and submit 
the same to opposing counsel for approval 
as to form and to the court for signature. 


[] 69,647] Bay State Stevedoring Company v. Boston and Maine Railroad & another. 
In the Massachusetts Supreme Judicial Court. Dated March 10, 1960. 
On appeal from Massachusetts Superior Court. Tompson, Judge. 


Massachusetts Antitrust Law 


Conflicts in State and Federal Laws—State Antitrust Laws—Federal Shipping Act— 
Stevedoring.—The Massachusetts Supreme Judicial Court had no jurisdiction to hear an 
action in which a stevedoring company charged a competitor and others with conspiring to 
exclude all other stevedores from the use of certain piers. The Shipping Act of 1916, as 
amended, 46 United States Code, §§ 801-842, includes, in the term “other person subject to 
this chapter,” any person “carrying on the business of forwarding or furnishing wharfage, 
dock, warehouse, or other terminal facilities in connection with a common carrier by water.” 
The Federal Maritime Board has exclusive jurisdiction to enforce the provisions of that Act. 


See Combinations and Conspiracies, Vol. 1, J 2401.23. 


For the plaintiff: Joseph Ford (Seymour P. Edgerton with him). 


For defendant Boston Marine Terminal Corp.: John F. Groden (Charles C. Worth 


with him). 


Present: WuLKINS, Chief Justice, and SPALDING, WILLIAMS, CoUNIHAN, and CUTTER, 


Associate Justices. 
[Conspiracy Charged] 

CounIHAN, J. [In full text]: In this 
bill in equity the Bay State Stevedoring 
Company (Bay State) seeks to enjoin the 
Boston and Maine Railroad (Railroad) and 
The Boston Marine Terminal Corporation 
(Boston Marine) from carrying out their 
expressed intention to bar Bay State from 
performing stevedoring services on the Mystic 
Pier and the Hoosac Pier (Piers). The bill 
alleged that on or about January 1, 1959, the 
defendants entered into a conspiracy in re- 
straint of trade to monopolize the use of the 
Piers by excluding Bay State and other 
stevedores (except Boston Marine) from 
the Piers. A temporary injunction as prayed 
for issued on January 8, 1959. 


Trade Regulation Reports 


[Jurisdiction] 


Each defendant filed a demurrer, a plea 
in bar and an answer. In substance each 
demurrer asserted want of jurisdiction in 
our courts to pass upon the subject matters 
of the bill and each plea in bar asserted that 
exclusive jurisdiction was in the Federal 
Maritime Board. 

The judge reserved action on the demurrers 
and the pleas in bar until after a hearing on 
the merits. After hearing, the judge filed 
“Findings, Rulings and Order for Decree.” 
He also later filed a “Report of Material 
Facts” in which he incorporated his earlier 
findings. 

He ordered the entry of interlocutory de- 
crees dissolving the temporary injunction, 
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sustaining the pleas in bar, and overruling 
the demurrers, and also ordered the entry 
of a final decree dismissing the bill. The 
plaintiff appealed from the final decree and 
the defendants appealed from the final de- 
cree only because of the interlocutory de- 
crees overruling their demurrers. There was 
no error in the entry of the final decree but 
we are of opinion that the interlocutory de- 
crees must be reversed and new decrees be 
entered sustaining the demurrers. 


[Facts] 


From the report of material facts we learn 
that the Piers were built in 1951 and 1952 by 
the Commonwealth of Massachusetts with 
public funds. They were modern terminals 
located on navigable waters of Boston Har- 
bor with highway and railroad facilities. 


They were leased to Railroad by the 
Commonwealth through a public agency. 
Prior to January 1, 1959, they were operated 
by The Mystic Terminal Company (Mystic 
Terminal), a sublessee and wholly owned 
subsidiary of Railroad, under the supervi- 
sion of various public agencies. Prior to 
January 1, 1959, all stevedoring companies 
operating in Boston Harbor had access to 
most of the piers in the harbor including 
these Piers. Bay State had permanent em- 
ployees stationed on the Piers in considera- 
tion of the payment of nominal rent. 


Each year prior to 1959, Bay State had 
been receiving substantial annual revenue 
for stevedoring on the Piers. It performed 
such services under four written contracts 
and two working agreements with steam- 
ship companies engaged in overseas trade. 
Its principal work was loading and unload- 
ing vessels leaving or entering the port of 
Boston. It was engaged in interstate and 
foreign commerce. Its stevedores were casual 
labor, consisting of longshoremen who might 
be available under union rules as required. 
They worked under supervisory employees 
of Bay State. 


Approximately seventy-five per cent of 
the cargo handled by Bay State at the Piers 
was wood pulp. Many piers handled this 
merchandise but consignees preferred to use 
the Piers and the Wiggin Terminal because 
they avoided a switching charge and were 
permitted fifteen days’ free storage instead 
of five days at other piers. Bay State also 
handled other commodities. 

Prior to January 1, 1959, the Piers as we 
have said were operated by Mystic Terminal 
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whose income was derived principally from 
wharfage and dockage charges. Jt did no 
stevedoring. For several years its income 
was grossly inadequate to meet the rent of 
the Piers and the operating expenses. After 
considerable study to solve the matter of 
the deficit which was borne by Railroad, a 
plan was devised to have a single operator 
perform all services at the Piers. Railroad 
entered into an arrangement with the Uni- 
versal Terminal and Stevedoring Company 
of New York (Universal) whereby Univer- 
sal undertook this service by offering cargo 
owners and vessel owners a fixed, single 
charge for the entire cargo handling in- 
cluding stevedoring. Universal had handled 
similar marine facilities in New York. 


To this end Railroad on October 1, 1958, 
entered into a contract with Boston Marine, 
a wholly owned subsidiary of Universal, to 
take effect January 1, 1959. This contract 
provided that Boston Marine should have the 
exclusive right to operate the Piers and to 
perform checking, clerking, watching, ste- 
vedoring, carloading, truck loading and all 
other services connected with the operation 
of the Piers. Boston Marine was to pay 
fifty per cent of the net income from opera- 
tions to Mystic Terminal, but all income 
from dockage, wharfage and storage was to 
be paid to Mystic Terminal. The substance 
of this contract was discussed with the 
director of the port of Boston Commis- 
sion but the contract was not filed with 
the commission or with the Federal Mari- 
time Board. 


On December 10, 1958, Boston Marine 
notified the shipping interests that as of 
midnight December 31, 1958, the Piers would 
be operated by Boston Marine and that it 
would not assign berths to vessel owners 
who refused to use its stevedoring services 
and other facilities. It later refused to as- 
sign a berth to the vessel called Mattawunga 
which carried wood pulp, because its cargo 
was to be removed by Bay State in accord- 
ance with a written contract with the vessel 
owner. 


[Jurisdiction of Federal Maritime Board] 


The judge dismissed the bill on the ground 
that primary, exclusive jurisdiction of the 
subject matter of the bill is in the Federal 
Maritime Board under the provisions of 
the Shipping Act, 1916 (46 U. S. C. [1958] 
§§ 801-842). 
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There can be no doubt that, under art. 
1, §8, cl. 3, of the Constitution of the 
United States, Congress has the right and 
power “to regulate commerce with foreign 
nations, and among the several states .. .” 
and that under this power Congress en- 
acted the Shipping Act of 1916 (46 U. S. C. 
[1958] §§ 801-842). The functions of the 
United States Maritime Commission under 
the Shipping Act were transferred to the 
Federal Maritime Board and to the Mari- 
time Administration in the Department of 
Commerce by Reorganization Plan No. 21 
of 1950, effective May 24, 1950. 16 Fed. 
Reg. 3667, 1951 A. M. C. 763. The Federal 
Maritime Board, however, is independent 
of the Secretary of Commerce as to all 
functions in so far as here material under 
the provisions of the Shipping Act, 1916, 
as amended. 


The Shipping Act, 1916, as amended, in 
so far as relevant to this suit, provides in 
substance the following: § 801 — The term 
“other person subject to this chapter” means 
any person not included in the term “com- 
mon carrier by water” who carries on the 
business of forwarding or furnishing whar- 
fage, dock, warehouse, or other terminal 
facilities in connection with a common car- 
rier by water. §814— Every common car- 
rier by water or other person subject to 
this chapter shall file immediately with the 
Federal Maritime Board a copy of every 
agreement, whether written or oral, with 
another such carrier or other person subject 
to this chapter, involving the fixing or reg- 
ulation of rates; controlling, regulating or 
destroying competition; or in any manner 
providing for an exclusive or preferential 
working agreement. All agreements made 
after the organization of the board shall be 
lawful only if approved by the board. § 816 
— Every common carrier by water and 
every other person subject to this chapter 
shall establish, observe, and enforce just 
and reasonable regulations and practices 
related to or connected with the receiving, 
handling, storing or delivering of property. 
Whenever the board finds any practice or 
regulation to be unreasonable, it may de- 
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termine, prescribe and order enforced a 
just and reasonable practice or regulation. 
§ 821 — Any person may file with the Fed- 
eral Maritime Board a complaint setting 
forth any violation of this chapter by a 
common carrier by water or other person 
subject to this chapter. If the complaint 
is warranted the board shall then investi- 
gate it and make such order as it deems 
proper. § 832 — This chapter shall not be 
construed to apply to intrastate commerce. 


The Supreme Court of the United States, 
other Federal courts and State courts have 
uniformly held in numerous cases that the 
Federal Maritime Board has exclusive juris- 
diction to enforce the provisions of the 
Shipping Act, 1916, as amended. We cite 
but a few. United States Nav. Co. Inc. v. 
Cunard S. S. Co, Ltd., 284 U. S. 474. Swayne 
& Hoyt, Ltd. v. United States, 300 U. S. 297. 
United States v. American Union Transp. Inc., 
327 U.S. 437. Far East Conference v. United 
States [1952 Trape Cases 67,241], 342 
U.S. 570. Federal Maritime Bd. v. Isbrandt- 
sen Co. Inc., 356 U. S. 481. Rivoli Trucking 
Corp. v. New York Shipping Assn. [1956 
TRADE CASES { 68,498], 167 F. Supp. 940. 
New York Lumber Trade Assn. v. Lacey, 245 
ADDPen Dive CNA Y,).2OZ patra. ZOO Nae. 595; 
cert. den, 298 U. S. 684. 


It is immaterial whether the activities or 
instrumentalities are those of private per- 
sons or of public agencies, even agencies 
of the Commonwealth of Massachusetts. 
California v. United States, 320 U. S. 577. 


One of the principal contentions of the 
plaintiff in its brief is that it was engaged 
in intrastate commerce and therefore is ex- 
empt from the provisions of the Shipping 
Act. This contention, however, is disposed 
of by the finding of the judge that it “is 
engaged in interstate and foreign commerce.” 

It follows that our courts have no juris- 
diction over the subject matters in the case 
at bar. The interlocutory decrees over- 
ruling the demurrers must be reversed and 
new decrees sustaining the demurrers must 
be entered. The final decree is affirmed 


_with costs of the appeal to the defendants. 


So ordered. 


— eee 
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Walker v. Munro 


[69,648] John F. Walker, et al. v. Russell S. Munro, et al. 


In the California District Court of Appeals for the First District, Division One. Civ. 
No. 18479. Dated February 17, 1960. Opinion corrected March 7, 1960. 


On Appeal from judgments of the Superior Court of the City and County of San 
Francisco. RAYMOND J. Arata, Judge. Affirmed. 


Action for declaratory relief and for an injunction. Judgment for defendants affirmed. 


California Alcoholic Beverage Control Act 


Fair Trade—Enforcement in Alcoholic Beverage Industry—Court Action During 
Pendency of Quasi-Judicial Proceedings of Administrative Board—A trial court did not 
abuse its discretion in refusing to grant declaratory fair trade relief to retail liquor dealers 
while a state administrative board had before it, in a quasi-judicial capacity, the very 
questions which the court was asked to decide. Without the pending administrative pro- 
ceedings, plaintiffs would be entitled to a ruling on their contention that “the condition of 
free and open competition required by the statute does not exist” because the corporate 
defendants monopolize liquor sales in the state. In the present case, however, prior deter- 


mination of the question by the board constitutes an adequate remedy. 


See Fair Trade, Vol. 1, {[ 3480.05. 


For the appellants: M. Mitchell Bourquin and George Olshausen. 


For the respondents: Stanley Mosk, Attorney General; Charles A. Barrett, Deputy 
Attorney General; Pillsbury, Madison & Sutro; Brobeck Phleger & Harrison; Heller, 
Ehrman, White & McAuliffe; Athearn, Chandler & Hoffman; Bronson, Bronson & Mc- 


Kinnon; and Rogers & Clark. 


Bray, Presiding Justice [In full text ex- 
cept for omussions indicated by asterisks]: 
Plaintiffs appeal from summary judgments 
in favor of defendants in an action for 
declaratory relief and injunction. 


QUESTIONS PRESENTED 
*x* OK OK 


3. Did the trial court abuse the discretion 
granted by section 1061, Code of Civil Pro- 
cedure? 


RECORD 


Plaintiffs are retail liquor dealers. De- 
fendants are Department of Alcoholic Bev- 
erage Control officials and a number of 
corporations engaged in the sale of distilled 
spirits to wholesalers in California. Plain- 
tiffs were charged with violating the fair 
trade provisions of the Alcoholic Beverage 
Control Act. (Bus. & Prof. Code, § 24750 
et seq.) During the pendency of the latter 
proceedings, plaintiffs filed this action to 
obtain a declaration that the fair trade pro- 
visions (Bus. & Prof. Code, §§ 24750-24757) 
and rules 99 and 100, Department of Alco- 
holic Beverage Control, are unconstitutional 
and enjoining defendant officials from en- 
forcement thereof against plaintiffs. 


Defendant officials demurred to the com- 
plaint and moved for summary judgment. 
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Plaintiffs filed an amended complaint and 
said defendants demurred thereto and again 
moved for summary judgment. The court 
granted the summary judgment. 


The corporate defendants appeared and 
pleaded to the amended complaint, and 
variously filed motions for judgment on the 
pleadings and for summary judgment. These 
judgments were granted. In all instances 
the judgments against plaintiffs were based 
upon the court’s determination that (1) 
each of the plaintiffs is engaged in adminis- 
trative actions before the Department of 
Alcoholic Beverage Control in which the 
constitutionality of sections 24750 to 24757, 
Business and Professions Code, and of 
department rules 99 and 100 was raised; and 
(2) that it is more expeditious and proper 
that the department rule on this question 
before the court is required to rule on it. 

Pe 


3. Section 1061, Code of Civil Procedure. 


Having determined, contrary to plaintiffs’ 
contention, that the constitutionality issues 
may be determined, in the first instance, in 
the pending administrative proceedings, it 
is clear that the court did not abuse the 
discretion granted it by section 1061 which 
provides that in actions for declaratory re- 
lief: “The court may refuse to exercise the 
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power granted by this chapter in any case 
where its declaration or determination is 
not necessary or proper under all the cir- 
cumstances.” Such refusal is only review- 
able upon appeal for an abuse of discretion. 
A declaratory action is usually unnecessary 
where an adequate remedy exists under 
some other form of action. (Adams v. 
County of San Joaquin (1958), 162 Cal. App. 
2d 271, 274 [328 P. 2d 250];. Schessler v. 
Keck (1954), 125 Cal. App. 2d 827, 837 [271 
P. 2d 588].) 


Since the filing of this appeal, Allied 
Properties v. Department of Alcoholic Bever- 
age Control [1959 Trane Cases § 69,564], 53 
Cal. 2d — [346 P. 2d 737], has decided that 
the fair trade provisions of the A. B. C. 
act are not unconstitutional, and as to that 
question these proceedings have become 
moot. However, plaintiffs in this action 
contend that they have also raised questions 
of fact, namely, that the condition of free 
and open competition required by statute 
(Bus. & Prof. Code, § 24750) does not 
exist in that the corporate defendants who 
sell over 95 per cent of all distilled alcoholic 
beverages in California are exercising a 
monopoly. 

Were there no administrative proceedings 
pending, there can be no question but that 
plaintiffs would be entitled to bring a 
declaratory relief action to test the applica- 
bility of the statute and the regulations in- 
volved. But there are such proceedings pending 
and plaintiffs have tied those proceedings into 
this action for the purpose of short-cutting 
those proceedings. While section 11440, 
Government Code, has not heretofore been 
considered in connection with situations in 
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which proceedings of an administrative body 
were pending, it was held in Triangle Ranch, 
Inc. v. Union Oil Co., 135 Cal. App. 2d 428 
[287 P. 2d 537], that an action for declara- 
tory relief is not available or appropriate “to 
review a quasi-judicial determination made 
after a public adjudicatory hearing” of a 
regional planning commission, pointing out 
that the cases of Chas. L. Harney, Inc. v. 
Contractors’ State License Board, supra, 39 
Cal. 2d 561 and Jones v. Robertson, 79 Cal. 
App. 2d 813 [180 P. 2d 929], relied upon by 
the appellants there, did not deal with quasi- 
judicial actions of the respective adminis- 
trative bodies. The proceedings in our case 
are, of course, of a quasi-judicial nature. 
Moreover, “ ‘ . Permission to resort to 
declaratory relief is a matter of sound dis- 
cretion of the court. Such an action is usually 
unnecessary where an adequate remedy 
exists under some other form of action...” 
(Schessler v. Keck, supra, 125 Cal. App. 2d 
827, 837; Leach v. Leach (1959), 172 Cal. 
App. 2d 330, 333 [341 P. 2d 758].) A rather 
anomalous situation would result in most 
cases if a party facing punitive or dis- 
ciplinary proceedings before an administra- 
tive body, could by-pass those proceedings 
by bringing a declaratory relief action based 
upon the very questions which the admin- 
istrative body in its quasi-judicial capacity 
had before it. At the very least, it cannot 
be said in such a court action that the court 
abused its discretion in requiring the matter 
to be determined first by that body. 

The judgments are affirmed. 

ToprINnER, Justice, and Duniway, Justice, 
concurred, 


[] 69,649] Audivox, Inc., et al. v. Federal Trade Commission. 


In the United States Court of Appeals for the First Circuit. 


March 14, 1960. 


No. 5589. Dated 


On Petition to review an order of the Federal Trade Commission. 


Federal Trade Commission Act 


FTC Enforcement and Procedure—Misrepresentation as to Hearing Aids—Modifica- 
tion of FTC Order to Correspond To Order Against Competitors—An FTC order 
prohibiting false advertising of a “temple” hearing aid was modified to correspond with 
an order*issued against a competitor which made essentially the same article. There were 
a number of similar “temple” hearing aid cases, but for some undisclosed reason, no two 
orders were worded exactly alike. The court noted, however, that it was not considering 


a claim of “discrimination.” 
See Unfair Practices, Vol. 2, J 5081.238, and FTC Enforcement and Procedure, Vol. 2, 
{J 8621.450. 
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For the petitioners: A. Benjamin Cohen. 
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For the respondent: E. K. Elkins, Attorney (Daniel J. McCauley, Jr., General 
Counsel, and Alan B. Hobbes, Assistant General Counsel, with him on brief), Federal 


Trade Commission. 


Modifying a Federal Trade Commission cease and desist order in Dkt. 7345. 


Before Woopzsury, Chief Judge, and HarticAn and Atpricu, Circuit Judges. 


Opinion of the Court 
[FTC Order—Review] 


Avpricu, Circuit Judge [Jn full text]: 
This petition to review and set aside an 
order of the Federal Trade Commission, 15 
U. S. C. §45(c), as amended, 72 Stat. 942 
(1958), presents a very narrow issue. Peti- 
tioners manufacture and sell hearing aids in 
which the pick-up apparatus, the amplifier, 
and the speaker, are all contained in the 
“temple” of the wearer’s eye-glasses, so 
that the only external parts are a plastic 
tube, through which the amplified sound is 
transmitted, running to an ear mold or 
plastic tip fitted into the ear. In “conven- 
tional” hearing aids the pick-up apparatus 
and amplifiers are located in one unit, and 
are connected by an electrical wire, or cord, 
to a “button,” a miniature speaker mounted 
upon a mold inserted into the ear. In addi- 
tion to whatever other advantages, if any, 
petitioners’ device may have over conven- 
tional ones, it is less conspicuous. Psycho- 
logically, an important consideration in the 
minds of prospective wearers of hearing 
aids is the matter of appearance. In order 
to reduce these psychological objections 
petitioners, in common with competitors 
who manufacture essentially similar devices, 
have advertised that their devices have no 
buttons, wires or cords. Respondent for 
some years has taken the position that this, 
standing alone, constitutes false advertising 
within the meaning of 15 U. S. C. §55(a)(1). 
In petitioners’ case, after hearing, it entered 
an order forbidding them to advertise that, 


“(a) There are no buttons, wires, or 
cords attached to their hearing aids, un- 
less in close connection therewith and 
with equal prominence it is stated that a 
plastic tube runs from the device and is 
attached to an ear mold or nipple fitted in 
the ear.” 


[Similar Orders—Comparison] 


Petitioners’ sole objection is that because 
of the portion we have italicized this order 
does not correspond with allegedly less 
onerous orders issued against their competi- 
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tors who make essentially the same article- 
Accordingly, they claim discrimination. 


[Discrimination Claim] 


Respondent states that the “disparity is 
more fancied than real,” but that, in any 
event, if the order against petitioners is 
reasonable, it is not open te them to assert dis- 
crimination, citing Consolidated Royal Chenu- 
cal Corp. v. Federal Trade Commission, 7 
Cir., 1951 [1950-1951 Trane Cases J 62,930], 
191 F. 2d 896, and Moog Industries, Inc. v. 
Federal Trade Commission, 1958 [1958 TRAvE 
Cases J 68,918], 355 U. S. 411. 


[Beltone Hearing Aid Co. Case Cited] 


There are a number of similar “temple” 
hearing aid cases, but for some undisclosed 
reason, no two orders are worded exactly 
alike. In some the order is in two para- 
graphs, instead of one. The most recent 
case is that of Beltone Hearing Aid Co., 
No. 7359, 56 F. T. C. D. —, —, decided 
Oct. 15, 1959, a month after the case at bar. 
There the order prohibited advertising: 


“(a) That no buttons are attached to 
said hearing aids unless in close connec- 
tion therewith and with equal prominence 
it is disclosed that an ear mold or plastic 
tip is inserted into the ear. 

“(b) That no wires or cords are at- 
tached to said hearing aids unless in close 
connection therewith and with equal promi- 
nence it is disclosed that a plastic tube 
runs from the device to the ear.” 


Petitioners’ order, because it is all in one 
sentence, is open to the construction that 
even if petitioners advertised that they had 
no wires or cords, and said nothing about 
the absence of buttons, they would still 
have to state that there was a mold in the 
ear. We can see “no reasonable relation,” 
Jacob Siegel Co. v. Federal Trade Commis- 
sion, 1946 [1946-1947 Trane Cases § 57,451], 
327 U. S. 608, 613, between advertising the 
absence of wires and cords and the failure 
to disclose the presence of an ear mold. It 
may be that this construction is not what 
respondent intended. But we do not be- 
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lieve that petitioners must run the risk of a 
contempt proceeding in order to find out, 
or to establish the reasonable interpretation 
of this paragraph of their order. We ac- 
cordingly modify the order by dividing it 
up, to correspond with the order entered in 
Beltone. 


[Discrimination Claim Disregarded] 


This leaves petitioners, Beltone, and two 
other cases with orders at least as onerous, 
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and a single party, the earliest proceeded 
against,* in a somewhat less onerous posi- 
tion. We do not feel this an appropriate 
case, in this posture, to consider a claim of 
discrimination. 


Decree will enter modifying paragraph (a) 
of petitioners’ order so as to correspond with 
paragraphs (a) and (b) of the order in Beltone 
Hearing Aid Co., No. 7359, October 15, 1959, 
— 56 F. T. C. D. —, and as so modified, an 
order will issue commanding obedience. 


[1 69,650] Robert Demeulenaere, Marcel Demeulenaere, Jeanne Demeulenaere, Irma 


Demeulenaere, Irene Demeulenaere, Paul Demeulenaere, Alfred Demeulenaere and Uni- 
versal Cash Register Corporation v. Rockwell Manufacturing Company, Willard F. Rock- 
well, Willard F. Rockwell, Jr., Ohmer Corporation, The National Cash Register Company, 
John O, Ekblom and William A. Strauch, Defendants, and Philip Handelman, Appellant. 


In the United States Court of Appeals for the Second Circuit. No, 302—October 
Term, 1959. Docket No. 26082. Argued March 2, 1960. Decided March 9, 1960. 


Appeal by an attorney from a judgment of the United States District Court for the 
Southern District of New York, Joun M. Casutn, District Judge, ordering the substitution 
of appellee as attorney for the plaintiff in a pending suit, vacating the appellant’s lawyer’s 
lien on the litigation file in the pending action, and directing appellant to turn over the 
file to the appellee. Affirmed. 


Sherman Antitrust Act 


Private Enforcement and Procedure—Attorneys’ Fees in Damage Action—Substitution 
of Attorneys During Course of Action.—It was within the discretion of a trial judge to 
require an attorney to relinquish his “common-law lawyer’s lien” on the files of an anti- 
trust case and turn them over to another attorney. The court’s rejection of the attorney’s 
claim to a lawyer’s lien on the case files until plaintiff executed certain patent assignments 
(in accordance with a retainer agreement) was proper, particularly since speed in the case 
was imperative. 


See Private Enforcement and Procedure, Vol. 2, J 9011.725. 
For the appellees: Gilbert J. Fortgang, New York, N. Y. 
For the appellant: Philip Handelman, New York, N. Y. 


For prior opinions of the district court, see 1959 Trade Cases { 69,268, 1957 Trade 
Cases J 68,586, and 1952 Trade Cases {| 67,329. 


Before LumBarp, Chief Judge, and Moore and FRieNnpry, Circuit Judges. 


[Attorneys Fees] ing fee Demeulenaere assigned to Handel- 


Per CurtaM [In full text]: By an agree- 
ment of December 12, 1957, the appellant, 
Philip Handelman, was retained by Robert 
Demeulenaere and certain others as attor- 
ney for the prosecution of a treble damage 
antitrust suit previously brought by Demeu- 
lenaere against the Rockwell Manufacturing 
Company. The suit alleged the monopoliza- 
tion of, and attempt to monopolize, the 
manufacture of cash registers, and sought 
damages of $75,000,000. In lieu of a retain- 


* Otarion, Inc., 54 F. T. C. D. 382 (1957). 
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man a one and three-eighths per cent interest 
in the gross proceeds derived from patent 
#2318467, issued to Demeulenaere, as well 
as an identical interest in application #529980, 
and in “other applications and patents for 
the principal invention and improvements 
thereon.” In addition to the assignment the 
retainer provided that Handelman would re- 
ceive 15% of the first $100,000 collected in 
the litigation with Rockwell Manufacturing 
and 25% of any excess over $100,000. 
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In the summer of 1959 disagreements 
arose between Handelman and his client and 
a motion was made in the district court for 
the substitution of Gilbert Fortgang as at- 
torney for Demeulenaere. A hearing was 
held and the substitution was subsequently 
ordered. The order directed that 10% of 
the proceeds of any recovery by Demeu- 
lenaere be paid into the registry of the court 
as security for payment of Handelman’s 
contingent fee and that the amount of 
Handelman’s fee be determined at the con- 
clusion of the suit. The order also stated 
that Handelman “does not have a retaining 
lien on the file of the matter,” and “is rele- 
gated to a separate action to enforce his 
retaining fee” and directed him to turn over 
the files on the suit within five days. 

Handelman appeals, asserting that it was 
an abuse of the district court’s discretion to 
require him to relinquish his common-law 
lawyer’s lien upon the files in the antitrust 
suit. We think the trial court acted within 
its discretion in ordering turnover of the 
litigation files and we affirm the judgment. 


[Discussion] 


Appellant claims that he was entitled to 
retain possession of the files until Demeu- 
lenaere executed documents assigning to 
him an interest in certain other patents, 
apparently renewals and improvements on 
those already assigned as a retainer, Ap- 
pellant maintains that he is entitled to an 
assignment of rights in these additional 
patents under a clause of the original re- 
tainer providing that the assignors will “ex- 
ecute any and all documents necessary to 
enable said Philip Handelman, Esq., his 
assignee or designee, to receive said pro- 
ceeds (of the patent) directly from the 
source from which they are to be obtained 
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and that such documents may be filed with 
such source and paid directly by said source 
to Philip Handelman, Esq.” As we under- 
stand appellant’s position, he objects only 
to the failure of the district court to protect 
his rights under the assignment and. does 
not claim error as to the security afforded 
him for his contingent interest in the out- 
come of the litigation. 


A reading of the quoted clause shows that 
its purpose was to enable Handelman to 
receive payments directly from persons pay- 
ing royalties under the patents in which he 
was granted an interest. The instrument 
itself was accepted in lieu of the cash re- 
tainer fee and Handelman has his remedies 
for its breach. While it might have been 
within the discretion of the District Judge 
to require the Demeulenaeres to execute the 
further documents or to furnish appellant 
with information as to “other applications 
and patents for the principal invention and 
improvements thereon” before appellant was 
required to turn over the files, it was also 
within his discretion not to do so. Speed 
was imperative. The action was begun in 
1952—another attorney had conducted initial 
pretrial proceedings prior to the retention of 
Handelman—and was thus seven years old 
when the present dispute arose. A motion 
by the defendant Rockwell for dismissal of 
the suit for lack of prosecution had been 
pending for some months, It was impera- 
tive that the suit be permitted to proceed 
to trial without protracted delay while ap- 
pellant’s asserted rights under the assign- 
ment and retainer were established. There 
was thus no abuse of discretion in the Dis- 
trict Judge’s remitting appellant to an inde- 
pendent action to enforce his rights under 
the assignment if that should be required. 


Affirmed. 


[] 69,651] In the Matter of United Shoe Machinery Corporation. 


In the United States Court of Appeals for the First Circuit, 


Dated March 18, 1960. 


No. 5638 (Original). 


Clayton Antitrust Act 


Private Enforcement and Procedure—Pretrial Procedures—Petition to Compel Trial 
judge to Disqualify Himself—Timeliness.—“ ‘A litigant cannot experiment with the judge 
presiding over the case. ’” Thus, a petition for a writ of mandamus to compel a judge 
to disqualify himself, offered six months after the trial judge dismissed an affidavit’ of 
prejudice, will not be accepted where no cause was shown for the “extraordinary delay.” 
Furthermore, the circumstance which formed one ground of the affidavit—that the judge, 
when a United States Attorney, took part in a government antitrust action against peti- 
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tioner—was known to petitioner for two and a half years and was untimely as a matter 


of law. 


See Private Enforcement and Procedure, Vol. 2, J 9013. 


For the movant: Robert Proctor and Choate, Hall & Stewart; and Ralph M. Carson 
and Davis Polk Wardwell Sunderland & Kiend]; all of Boston, Mass. 


For a prior opinion of the court of appeals in United Shoe Machinery Corp. v. 
International Shoe Machine Corp., see 1960 Trade Cases § 69,626. 


Before Woopzury, Chief Judge, and HartIGAN and Atpricu, Circuit Judges. 


Opinion of the Court 


Upon Motion for Leave to File Petition for 
Mandamus or Prohibition. 


ALpricuH, Circuit Judge [In full text]: We 
have before us a motion for leave to file a 
petition for a writ of mandamus under the 
all-writs statute, 28 U.S. C. § 1651, to com- 
pel a district judge to recognize an affidavit 
of prejudice and disqualify himself prior to 
trial. _We have always construed this stat- 
ute guardedly. In re Chappell & Co., 1 Cir., 
1953, 201 F. 2d 343; In re Sylvania Electric 
Products, Inc., 1 Cir., 1955, 220 F. 2d 423. In 
other circuits it has been held inapplicable 
to just such a situation as this, Korver v. 
Hoffman, 7 Cir., 1954, 212 F. 2d 211; Green 
v. Murphy, 3 Cir., 1958, 259 F. 2d 591, al- 
though it is not clear whether the majority 
of the court in the second case based its 
decision on lack of jurisdiction, or on the 
exercise of discretion in the particular case. 
This latter rather clearly appears to be the 
view of the courts in Minnesota & Ontario 
Paper. Co. v. Molyneaux, 8 Cir., 1934, 70 F. 
2d 545, and In re Lisman, 2 Cir., 1937, 89 F. 
2d 898. The contrary case of Gladstein v. 
McLaughlin, 9 Cir., 1955, 230 F. 2d 762, is 
perhaps a special case. In any event, since 
this would ultimately be a discretionary 
matter, we make a preliminary examination 
of the affidavit before reaching the question 
of power. See Williams v. Kent, 6 Cir., 
1954, 216 F. 2d 342; Dilling v. United States, 
D.C. Cir., 1944, 142 F. 2d 473. 


[Government Antitrust Action] 


In 1947 a civil antitrust action was in- 
stituted by the government against petitioner 
in the District of Massachusetts. At this 
time the judge before whom the present 
action is pending was the United States 
Attorney for the district. His name, along 
with a number of others, appeared at the 
end of the complaint as of counsel for the 
government, Thereafter, long before trial, 
he was elevated to the bench. The case was 
tried before another judge, and decided in 
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favor of the government. United States v. 
United Shoe Machinery Corp., D. C. D. Mass., 
1953 [1953 Trape Cases { 67,436], 110 F. 
Supp. 295, aff'd, 1954 [1954 Trape Cases 
7 67,755], 347 U. S. 521. The present suit, 
a private treble-damage action, was com- 
menced in December 1956, and was then 
permanently assigned (by lot), in accord- 
ance with local practice, to the present 
judge. Plaintiff alleged in the complaint 
that it was relying upon the government 
decree. It sought damages going back be- 
yond 1946. Petitioner moved to strike all 
claims prior to December 1952 on the 
ground that the statute of limitations had 
run. The court denied this motion, and 
petitioner sought to persuade the court to 
certify this question as meriting an immedi- 
ate appeal under 28 U. S. C. § 1292(b). The 
plaintiff opposed, and a hearing was held 
on June 30, 1959. At this hearing matters 
occurred which form part of the affidavit of 


prejudice, Thereafter the court issued the 
certificate, we accepted the appeal, and 
reversed. United Shoe Machinery Corp. v. 


International Shoe Machine Corp., 1 Cir. 
[1960 Trappe Cases { 69,626], February 23, 
1960. 


Returning to the hearing of June 30, 1959, 
it appears from the brief portions of the 
transcript thereof annexed to the affidavit 
that the court made certain remarks indi- 
cating a highly unfavorable opinion of the 
conduct of general counsel of petitioner’s 
patent division in some former matter, ap- 
parently unconnected with this case. It is 
alleged that this counsel is an important 
prospective witness. Also at this hearing 
the court construed a statement of peti- 
tioner’s trial counsel as reflecting upon his 
personal integrity, and made an indignant 
reply. It appears that counsel disclaimed 
any such intention, but counsel’s original 
statement is not set forth, and we note that 
we cannot tell whether the court’s interpre- 
tation was a misconstruction or not. The 
affidavit was filed on July 27, 1959. The 
court dismissed it on September 3d, as 
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neither “sufficient or timely.” This motion 


was filed March 4, 1900. 


[The Affidavit] 


The affidavit alleges bias and prejudice 
based on the court’s 1947 connection with 
the government case; the court’s characteri- 
zation on June 30, 1959, of general counsel’s 
former conduct; and the court’s assertion 
that trial counsel had impugned his integrity. 
The affidavit was filed pursuant to 28 
U.S. C. § 144, the material portion of which 
reads as follows: 


“Bias or prejudice of judge. Whenever 
a party to any proceeding in a district 
court makes and files a timely and suffi- 
cient affidavit that the judge before whom 
the matter is pending has a personal bias 
or prejudice either against him or in 
favor of any adverse party, such judge 
shall proceed no further therein, but an- 
other judge shall be assigned to hear such 
proceeding.” 


[Timeliness of Affidavit] 


The requirement of timeliness is of funda- 
mental importance. The first ground of 
the affidavit is untimely as matter of law. 
We do not see how anyone could read the 
statute and think otherwise. Petitioner 
knew of this circumstance for two and a 
half years and said nothing, On the bare 
record before us, we cannot tell whether the 
remaining grounds were timely asserted or 
not. Petitioner waited 27 days, only 15 of 
which were consumed, according to the 
affidavit, in obtaining a transcript of the 
hearing. We do not know what proceed- 
ings took place during this interval. One 
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of the reasons for requiring promptness in 
filing is that a party, knowing of a ground 
for requesting disqualification, can not be 
permitted to wait and decide whether he 
likes subsequent treatiment that he receives. 
As was said in State v. Armijo, 1935, 39 N. M. 
502, at 506, 50 P. 2d 852, at 855, 


“A litigant cannot experiment with the 
judge presiding over the case.... 

“We cannot permit a litigant to test the 
mind of the trial judge like a boy testing 
the temperature of the water in the pool 
with his toe, and if found to his liking, 
decides to take a plunge.” 


[Timeliness of Petition] 


But regardless of whether the affidavit 
was timely in any respect, this petition is 
not. It proposes delay and interruption in 
the orderly procedure of the case. Many of 
the reasons for requiring diligence with re- 
spect to the affidavit hold equally here. 
General policy with respect to interlocutory 
relief is illustrated by 28 U.S. C. § 1292(b) 
requiring that application for hearing such 
matters not appealable as of right be made 
within ten days. Even interlocutory ap- 
peals that can be taken as of right must be 
taken in the usual thirty days. No cause is 
shown for the extraordinary delay here of 
six months following the court’s order dis- 
missing the affidavit. 


Plaintiff has no standing to oppose the 
present petition, and if its motion for leave 
to file a brief is construed as a motion to 
intervene, it is denied for the reason that it 
contains uncalled for ad hominem argument. 


The motion for leave to file ts dented. 


_ [69,652] Reines Distributors, Inc., suing on behalf of itself and of all others similarly 
situated, v. Admiral Corporation, Admiral Credit Corporation, and Admiral Distribut- 


ing Corp. 


In the United States District Court for the Southern District of New York. Civil 


Action No, 143-263. Filed March 11, 1960. 


Sherman and Clayton Antitrust Acts 


Private Enforcement and Procedure—Suit for Civil Damages—Jurisdiction of Federal 
Courts—Staying Proceedings in State Courts.—The exclusive jurisdiction of the Federal 
courts over antitrust suits, and the power of the Federal courts to prevent and restrain 
violations of the antitrust laws, were insufficient basis for a Federal District Court, in a 
price discrimination action, to enjoin the defendants from prosecuting, in state courts, 
contract claims that apparently arose out of the same transactions. The Federal courts 
are prohibited from granting injunctions to stay proceedings in state courts “except as 
expressly authorized by Act of Congress or where necessary in aid of its jurisdiction, or 
to protect or effectuate its judgment.” Neither of those exceptions was satisfied here. 
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Also, the Federal courts are loathe to interfere with state court actions “even in the face 
of what appears to be a specific grant of jurisdiction to the federal courts.” Further, the 
issuance of the requested injunction would be contrary to the ruling in the Kelly case, 
1959 TRADE Cases { 69,283, namely, that past the point where a court’s judgment would 
itself be enforcing conduct made unlawful by the antitrust laws, a claim of illegality 
based thereon is no defense to an action to recover the purchase price of goods sold. 


See Private Enforcement and Procedure, Vol. 2, | 9007.55, 9040. 


For the plaintiff: Shapiro & Hoeniger, (Malcolm A. Hoffmann, Berthold H. Hoe- 
niger, Norman Solovay, of counsel) of New York, N. Y. 


For the defendants: O’Brien, Driscoll & Raftery, (George A. Raftery, William D. 


Friedmann, of counsel) of New York, N. Y. 


For a prior opinion of the district court, see 1959 Trade Cases {[ 69,381. 


[Price Discrimination Action—“Staying” 
State Court Proceedings | 


Metzner, District Judge [In full text]: 
On February 27, 1959, plaintiff, Reines 
Distributors, Inc., commenced this action 
based in part on alleged illegal price dis- 
crimination in violation of the antitrust 
laws. Subsequently, on or about March 19, 
1959, but prior to serving their answer, the 
defendants, Admiral Corp. et al., commenced 
41 separate actions in the New York state 
courts against Reines on notes and trade 
acceptances made by Reines to Admiral 
and on an open account between the par- 
ties. Then in this court Admiral asserted 
these claims as compulsory counterclaims 
under Rule 13(a) of the Federal Rules of 
Civil Procedure. Of the 41 actions com- 
menced by Admiral, 39 have been discon- 
tinued by stipulation. Two are still pending. 
Reines moved in the state court for a stay 
of these two actions. The motion was 
granted by the Supreme Court at Special 
Term, but subsequently the Appellate Divi- 
sion reversed and vacated the stay. 194 
N. Y. S. 2d 932 (Dec. 31, 1959). Applica- 
tion for leave to appeal this decision is 
pending. Reines now moves in this court 
for an order enjoining Admiral from further 
prosecuting the state court actions. 


[Jurisdiction Over Antitrust Actions] 


In moving to restrain Admiral, Reines 
relies principally on (1) the policy of Rule 
13(a) of the Federal Rules of Civil Pro- 
cedure, and (2) the exclusive jurisdiction 
of the federal courts over antitrust suits, 
15 U. S. C.. § 15, and their power to prevent 
and restrain violations of the Antitrust Acts, 
15 U. S. C. §§$4, 26. Plaintiff asserts that 
aggregating the policies enunciated in Rule 
13(a) and the antitrust laws, and further 
adding the alleged intent of the defendants 
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to harass the plaintiff so as to prevent the 
suit in this court from reaching a deter- 
mination, the sum total vests in this court 
the power to stay the state court proceed- 
ings “in aid of its jurisdiction.” 28 U. S. C. 
§ 2283. 

[Statutory Prohibition] 


Plaintiff realizes that the general prohi- 
bition against enjoining state court actions 
contained in 28 U. S. C. § 2283 is a formid- 
able barrier to overcome to gain the relief 
sought here. Section 2283 provides that: 


“A court of the United States may not 
grant an injunction to stay proceedings 
in a State court except as expressly 
authorized by Act of Congress or where 
necessary in aid of is jurisdiction, or to 
protect or effectuate its judgments.” 


Section 2283 was formerly known as 
Section 265 of the Judicial Code and read 
as follows: 


“The writ of injunction shall not be 
granted by any court of the United States 
to stay proceedings in any court of a 
State, except in cases where such injunc- 
tion may be authorized by any law re- 
lating to proceedings in bankruptcy.” 

In Toucey v. New York Life Insurance Co., 
314 U. S. 118 (1941), the Supreme Court 
traced the long history of Section 265 dating 
back to 1793. The court said: 


“Section 265 is not an isolated instance 
of withholding from the federal courts 
equity powers possessed by Anglo-American 
courts. As part of the delicate adjust- 
ments required by our federalism, Con- 
gress has rigorously controlled the ‘inferior 
courts’ in their relation to the courts of 
the states.” (p. 141) 

The court pointed out that apart from 
five specific statutory exceptions to the rule 
embodied in Section 265 the only other 
exceptions are the “res” cases, and in this 
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connection quoted from the case of Kline v. 
Burke Construction Co., 260 U. S. 226, 235: 


“The rank and authority of the [fed- 
eral and state| courts are equal but both 
courts cannot possess or control the same 
thing at the same time, and any attempt 
to do so would result in unseemly conflict. 
The rule, therefore, that the court first 
acquiring jurisdiction shall proceed with- 
out interference from a court of the other 
jurisdiction isa rule of right and of law 
based upon necessity, and where the nec- 
essity, actual or potential, does not exist, 
the rule does not apply. Since that neces- 
sity does exist in actions in rem and does 
not exist in actions in personam, involving 
a question of personal liability only, the 
rule applies in the former but does not 
apply in the latter.” 


In 1948, when Section 265 was amended 
and became Section 2283 of Title 28, U. S. C,, 
Congress changed the exception which read 
“authorized by any law relating to proceed- 
ings in bankruptcy” to a generalized excep- 
tion reading “as expressly authorized by 
Act of Congress.” The amendment added 
two further exceptions: (1) “where neces- 
sary in aid of its jurisdiction”, and (2) “to 
protect or effectuate its judgments.” 


In Amalgamated Clothing Workers of 
America v. Richman Bros. Co., 348 U. S. 511 
(1955), the court reviewed the amendments 
to Section 265 as found in Section 2283. 
The court said: 


“By that enactment [Section 2283], 
Congress made clear beyond cavil that 
the prohibition is not to be whittled away 
by judicial improvisation.” (p. 514) 


The court further said, in discussing the 
argument that the restrictions of Section 
2283 do not apply whenever it is shown that 
the state court is without jurisdiction over 
the subject matter and is attempting to in- 
vade a field pre-empted by Congress, that: 


“No such exception has been established 
by judicial decision under former § 265. 
In any event, Congress has left no justifi- 
cation for its recognition now. This is not 
a statute conveying a broad general policy 
for appropriate ad hoc application. Legis- 
lative policy is here expressed in a clear- 
cut prohibition qualified only by specifically 
defined exceptions.” (pp. 515, 516) 


Neither of the two new exceptions spelled 
out in Section 2283 against interfering with 
state jurisdiction are available to this plain- 
tiff. As the Reviser’s notes to Section 2283 
indicate, the words “in aid of its jurisdic- 
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tion” were used to make clear the recog: 
nized power of the federal court to stay 
proceedings in state courts in cases removed 
to the district courts. The Reviser’s notes 
also indicate that the words “to protect or 
effectuate its judgments” were used to pre- 
vent a party from relitigating in the state 
court issues already foreclosed by a federal 
judgment. See also Avon Publishing Co. v. 
American News Co. [1956 TRADE CASES 
91.68.4431, 1438 bs Supp ol On Sse aiNe ox 
1956). 
[Antitrust Field] 


In the antitrust field where the federal 
courts have exclusive jurisdiction (General 
Investment Co. v. Lake Shore & Michigan 
Southern Ry. Co., 260 U. S. 261) and where 
the act provides for injunctive relief as a 
remedy for its violation (15 U. S. C. § 26), 
the cases do not sustain the plaintiff’s con- 
tention and the proceedings in the state 
court have not been enjoined. Lyons v. 
Westinghouse Electric Corp. [1953 TRADE 
Cases § 67,423], 109 F. Supp. 925 (S. D. 
NGP Ye? 1952)) *afr’d = 201 "BetZ2d~ S102 Gir, 
1953), cert. denied, 345 U. S. 923; Red Rock 
Cola Co. v. Red Rock Bottlers, Inc. [1952 
TRADE Cases § 67,247], 195 F. 2d 406 (5 Cir. 
1952); Bascom Launder Corp. v. Telecoin 
Corp. [1950 TRADE Cases J 62,556], 9 F. R. D. 
677 (S. D. N. Y. 1950); Avon Publishing Co. 
v. American News Co., supra. 


In U. S. v. Bayer Co. [1955 TRADE CAsEs 
J 68,164], 135 F. Supp. 65 (S.:D. N. Y¥. 
1955), the injunction was issued against the 
state court proceeding because a judgment 
of the federal court had determined that the 
contract sought to be enforced in the state 
court was illegal. The necessity of the in- 
junction was to protect or effectuate the 
judgment of the federal court. 


[Antitrust Violations as Defense] 


In Kelly v. Kosuga [1959 Trape Cases 
J 69,283], 358 U. S. 516 (1959), the Supreme 
Court held that a claim of illegality based 
on violation of the Sherman Act is not a 
defense to an action based on a contract to 
recover the purchase price of articles sold. 
The court said: 


“Past the point where the judgment of 
the Court would itself he enforcing the 
precise conduct made unlawful by the 
Act, the courts are to be guided by the over- 
riding general policy, as Mr. Justice 
Holmes put it, ‘of preventing people from 
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getting other people’s property for nothing 
On they purport to be buying it.’” (p. 


If an injunction were to issue on the basis 
of the antitrust laws, it would in effect 
nullify this decision. In the Bascom Launder 
case, supra, an injunction was denied even 
though a recovery by plaintiff in the federal 
court action might encompass damages which 
plaintiff may be required to pay under the 
state court judgment. 


[Compulsory Counterclaims] 


We come now to plaintiff's argument 
which is based on Rule 13(a) of the Fed- 
eral Rules of Civil Procedure. That rule 
requires the defendant to set forth in his 
answer any counterclaim which he has 
against the opposing party “if it arises out 
of the transaction or occurrence that is the 
subject matter of the opposing party’s claim.” 
In discussing this phase of the question, it 
must be borne in mind that the respective 
parties seek judgments strictly in personam 
and it has been held in such situations that: 


“,.. both a state court and a federal 
court having concurrent jurisdiction may 
proceed with the litigation, at least until 
judgment is obtained in one court which 
may be set up as res judicata in the 
other.” Penn General Casualty Co. v. 
Pennsylvania, 294 U. S. 189, 195 (1935). 


It is true that the defendants’ claims must 
be pleaded under Rule 13(a) and they have 
done so in their answers. However, the fact 
that such counterclaims must be pleaded 
cannot oust the state court of jurisdiction. 
Since the federal courts, as indicated above, 
are loathe to interfere with state court ac- 
tions even in the face of what appears to be 
a specific grant of jurisdiction to the federal 
courts, it is utterly impossible to sustain 
plaintiffs contention on the general lan- 
guage of the rule. Certainly within the pur- 
port of the Amalgamated Clothing Workers 
of America case, supra, the freest use of the 
words “expressly authorized by Act of Con- 
gress” could not encompass the directive 
contained in the compulsory counterclaim 
rule. 

In Kline v. Burke Construction Co., supra, 
the court said at p. 230: 


“But a controversy is not a thing, and 
a controversy over a mere question cf 
personal liability does not involve the 
possession or control of a thing, and an 
action brought to enforce such a liability 
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does not tend to impair or defeat the juris- 
diction of the court in which a prior ac- 
tion for the same cause is pending. Each 
court is free to proceed in its own way 
and in its own time, without reference to 
the proceedings in the other court. When- 
ever a judgment is rendered in one of the 
courts and pleaded in the other, the effect 
of that judgment is to be determined by 
the application of the principles of res 
judicata by the court in which the action 
is still pending in the orderly exer- 
cise of its jurisdiction, as it would deter- 
mine any other question of fact or law 
arising in the progress of the case. The 
tule, therefore, has become generally es- 
tablished that where the action first brought 
is in personam and seeks only a personal 
judgment, another action for the same 
cause in another jurisdiction is not pre- 
cluded.” 


The effect of Rule 13(a) in the type of 
situation under discussion has been passed 
upon by the courts both before and after 
the amendment to Section 265, which has 
been discussed above. In both of these cases 
it has been held that an injunction will not 
issue. Red Top Trucking Corp. v. Seaboard 
Freight Lines, 35 F. Supp. 740 (S. D. N. Y. 
1940); Fantecchi v. Gross, 158 F. Supp. 684 
(E. D. Pa. 1957). In the Red Top case an 
action was instituted in this court for a 
money judgment arising out of the alleged 
negligence of the defendant in an auto- 
mobile collision case. Subsequently, the 
defendant brought an action against the 
plaintiff in the Municipal Court of the City 
of New York for damages arising out of the 
same mishap. A stay of the Municipal Court 
action was sought here and it was argued 
that the suit in the Municipal Court would 
be reached for trial before the suit in the 
district court and that the judgment obtained 
there would be res judicata in this court. 
It was also argued that the issuance of the 
injunction was a necessity to prevent multi- 
plicity of suits. The application for the stay 
was denied by Judge Knox. The same re- 
sult was reached on a similar set of facts in 
the Fantecchi case. The same result must 
obtain on this motion. 


In addition to the views set forth in the 
Red Top and Fantecchi cases, I would con- 
sider Rule 13(a) as simply a federal court 
housekeeping rule to expedite the courts’ 
business. As such it could not possibly 
qualify as an exception within the intend- 
ment of Section 2283. 
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In light of Congressional particulariza- 
tion in Section 2283 and the failure in Rule 
13(a) to provide for a stay of a subsequent 
state court action as is provided, for ex- 
ample, in the removal statute, 28 U. S. C. 
§ 1446(e), this conclusion seems clear. It 
is confirmed by the policy enunciated in the 
opinions in the Toucey and Amalgamated 
cases discussed above. Comparing the policy 
of federal court noninterference with state 
court proceedings dating back to the Act of 
1793 with the comparatively recent enact- 
ment of Rule 13(a), it can be assumed that 
the framers of the rules realized the balance 
that the federal courts would strike in the 
absence of an express contrary intention 
stated in either Section 2283 or Rule 13(a). 
The state courts are free to recognize the 
federal policy and grant a stay on the basis 
of comity. But in the absence of a Congres- 
sional mandate, the federal courts are not 
free to enforce the policy on them. (See 
quotation of the comments of Judge Clark, 
one of the drafters of the rules, in the Red 
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Top Trucking Corp. case, supra, at p. 742.) 
Here the state court has felt that a stay 
was not warranted. And the granting of the 
relief that the plaintiff requests would create 
the type of needless friction which Section 
2283 and its predecessors were enacted to 
prevent. 

The institution of the state court actions 
can in no way prevent the suit in this court, 
based on violations of the antitrust laws, 
from reaching a determination. See Avon 
Publishing Co. v. American News Co., supra, 
and the cases cited therein. While the 
existence of parallel proceedings in the state 
and federal courts, based on promissory 
notes and the like, presents multiplicity of 
suits, with inconvenience, or even harass- 
ment, as claimed by the plaintiff herein, a 
stay of the state court proceedings cannot 
issue on such grounds because of the explicit 
provisions of Section 2283 of Title 28, 
U. S. C., and the judicial interpretation of 
that section. 


Motion denied. 


[f 69,653] Goldlawr, Incorporated v. Milton Shubert, William Klein, and Sylvia W. 


Golde. 


In the United States District Court for the Southern District of New York. Civil 


144-243 and 144-244. Dated March 7, 1960. 


Clayton Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages—Statute of Limitations 
—When Statute Begins to Run—Filing of Complaint—Two-year Period Between Filing 
and Proper Service—The running of the statute of limitations is suspended on the date 
the complaint is filed. Thus, under the applicable Federal statute of limitations, which 
bars recovery for any claim which accrued more than four years before the com- 
mencement of the action, a plaintiff “can in no event recover for damages occurring” 
more than four years prior to the filing of its complaint. The fact that the complaint 
was filed in another District Court, which subsequently held that venue was improperly 
laid and transferred the action to the present District, and that service was not effected 
in this District until two months after the transfer and more than two years after the 
filing of the complaint, did not deprive the plaintiff of the benefit of the rule that the 
statute is suspended when the complaint is filed. It was contended that, by the exercise 
of reasonable diligence, the plaintiff would have known that the defendants could not 
have been served in the jurisdiction where the complaint was filed. However, it was 
not contended that the plaintiff was responsible for the two-year period that elapsed 
between the making and the granting of the motion to quash service in the other District, 
and it was not disputed that service was effected within a reasonable time after the 
transfer to this District. 


See Private Enforcement and Procedure, Vol. 2, J 9010. 


Private Enforcement and Procedure—Suit for Civil Damages—Statute of Limitations 
—Tolling of Statute During Pendency of Government Action—Statute Not Tolled As 
to “Unnamed” Persons.—The “tolling” provision of the Clayton Act, which suspends 
the running of the statute of limitations, with respect to private antitrust actions, during 
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Goldlawr, Inc. v. Shubert 


the pendency of Government actions and for one year thereafter, applies only to “named 
parties in the proceeding instituted by the Government and not to unnamed agents, asso- 
ciates, or affiliates of named parties.” Thus, a plaintiff is not entitled to the benefit of 
that tolling provision against three individuals who were not named in a prior Govern- 
ment action, although they signed a stipulation enabling the Government to modify its 
consent judgment, as to a deceased defendant, by substituting them as his executors and 
trustees. The court rejected the contention that the Government would have named them 
as parties “but for the stipulation,” and that they should therefore be treated as if they 
had, in fact, been named parties in the Government action. The Government never 
attempted to name them as individuals, only as representatives of the deceased defendant, 
whereas here they were not named as representatives, only as individuals. 

See Private Enforcement and Procedure, Vol. 2, J 9010.275. 

For the plaintiff: Harold E. Kohn and Dolores Korman of Dilworth, Paxson, Kalish, 
Kohn & Dilks, Philadelphia, Pa.; Curtis, Mallet-Prevost, Colt & Mosle, Counsel of Record, 
New York, N. Y. 

For the defendants: Montgomery, McCracken, Walker & Rhoades, Philadelphia, Pa.; 
and Hess, Mela, Segall, Popkin & Guterman (for William Klein); Donovan, Leisure, 
Newton & Irvine (for Milton Shubert); Perkins, Daniels, McCormack & Collins (for 
Sylvia Golde); and Gerald Schoenfeld & Bernard B. Jacobs (appearing specially); all 
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of New York, N. Y. 
[Statute of Limitations] 


Patmrert, District Judge [In full text]: 
On December 11, 1959, a pre-trial con- 
ference was held in the above-entitled action 
to establish procedures and techniques for 
the efficient disposition of issues which 
could be settled or simplified in advance 
of trial One of the issues raised in the 
preliminary statements submitted and ex- 
changed by counsel in preparation for the 
conference was the effect of the statute 
of limitations on the plaintiff’s claim. At 
the conference the Court requested briefs 
from all parties who expected to make 
claims with respect to the limitation pro- 
visions of the Clayton Act, 38 Stat. 730 
(1914), as amended, 15 U. S. C. §§ 15(b), 
16(b) (1958), and in letters dated January 
4, and 12, 1960, the Court advised counsel 
of the final dates for submission of briefs. 


Counsel have responded to the Court’s 
instructions and have set forth in detail 
their respective contentions. In accord- 
ance with the procedure agreed upon at 
the conference, this order, as to the effect 
of the statute of limitations, is entered for 
the purpose of simplifying issues and facili- 
tating the trial of this case. Fed. R. Civ. 
P. 16, 3 Moore, Federal Practice, {| 16.16 
(2d ed. 1948). 


1The consent decree incorporated the stipu- 
lation by reference: 

““(N) ‘Shubert defendants’ means defendant 
Jacob J. Shubert, individually and as surviving 
partner of the firm of Lee and J. J. Shubert, 
and defendant Select Theatres Corporation, and 
also the executors and trustees under the will 
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I The Tolling Provision of the Clayton 
Act 


[Prior Proceedings—Consent Decree] 


On February 17, 1956, a consent decree 
was entered in a civil antitrust action com- 
menced by the Government on February 
21, 1950 against Lee Shubert, Jacob J. 
Shubert, Marcus Heiman, United Booking 
Office, Inc., Select Theatres Corp. and 
L. A. B. Amusement Corp. United States 
v. Shubert, 1956 CCH TraveE Cases { 68,272 
(S. D. N. Y.). Defendant Lee Shubert 
died on December 25, 1953, prior to the 
entry of the consent decree. Milton Shubert, 
William Klein, and Sylvia W. Golde sub- 
sequently qualified as three of the four 
executors and trustees of the Estate of 
Lee Shubert. On November 17, 1955, these 
executors and trustees entered into a stipu- 
lation which enables the Government to 
modify the final judgment entered in its 
favor by naming Lee Shubert’s representa- 
tives as parties if such representatives 

“as executors and trustees, participate in 

the management of, or exercise control over 

any legitimate theatre business affected 
by [the] final judgment . or have 
any direct or indirect ownership interest 
in any of the assets of the theatrical 
business engaged in by the defendants 
by which the executors have a voice in 
or control over the use or disposition 
of such assets.” ? 
of Lee Shubert, if under the stipulation dated 
November 17, 1955, such executors and trustees 
become bound as parties to this Final Judg- 
ment.’”’ United States v. Shubert, 1956 CCH 
a eee CASES { 68,272, at page 71,237 (S. D. 
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[Transfer of Action] 


Plaintiff filed its first complaint in the 
Eastern District of Pennsylvania on Octo- 
ber 17, 1956, claiming damages for alleged 
violations of the antitrust laws. The com- 
plaint named as defendants, among others, 
Milton Shubert, William Klein, and Sylvia 
W. Golde, both as individuals and as trus-~- 
tees of the Estate of Lee Shubert. The 
Court granted a motion to dismiss the 
claim against these defendants as trustees 
of the Estate for lack of jurisdiction. 
Goldlawr, Inc. v. Shubert [1958 TrapE CASES 
{ 69,227], 169 F. Supp. 677, 687-88 (E. D. 
Pa. 1958). However, on March 3, 1959, 
the Court granted plaintiff’s request to 
transfer to this district the claim brought 
against Milton Shubert, William Klein, and 
Sylvia W. Golde as individuals, 


[Parties Not Named in Government Action] 


The tolling provision of the Clayton Act, 
15 U. S. C. § 16(b),”? suspends the running 
of the statute of limitations in respect of 
private antitrust actions, 15 U. S. C. § 15(b),° 
during the pendency of Government litiga- 
tion and for one year thereafter. Plaintiff 
concedes that the defendants in this case 
were not named in the Government action 
and that the tolling provision has been 
held to apply only to named parties in the 
proceeding instituted by the Government 
and not to unnamed agents, associates, or 
affiliates of named parties. E.g., Court 
Degraw Theatre, Inc. v. Loew's, Inc. [1959 
TRADE Cases { 69,297], 172 F. Supp. 198, 
200 (E. D. N. Y. 1959). However, plain- 
tiff urges that but for the stipulation signed 
by Milton Shubert, William Klein and Sylvia 
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W. Golde, the defendants in this case 
would have been named defendants in the 
Government suit and that therefore, this 
Court must treat them as if they had in 
fact been named parties. 


There is a fatal defect in  plaintiff’s 
argument. The stipulation entered into 
between these defendants and the Govern- 
ment came about as the result of the Gov- 
ernment’s motion under Fed. R. Civ. P. 25 
to substitute the executors and trustees in 
place of Lee Shubert. The Government 
never attempted to name these defendants 
as individuals. On the other hand, Milton 
Shubert, William Klein, and Sylvia W. 
Golde are before this Court only as indi- 
viduals and not as representatives of Lee 
Shubert. Indeed, plaintiff admits that these 
defendants have not been sued as executors 
or trustees and that the references in the 
complaint to them as representatives of 
the Estate of Lee Shubert, inserted after 
transfer, serve an “explanatory” purpose 
only.* 

Under these circumstances, Milton Shu- 
bert, William Klein and Sylvia W. Golde, 
as individuals, cannot be deemed named 
parties in the Government action. Con- 
sequently, the tolling provision of the Clay- 
ton Act does not enable plaintiff to enlarge 
the period for which it claims damages. 


II The Date on Which Plaintiff Com- 
menced This Action 


[Two-year Lapse Between Filing 
and Proper Service] 


Plaintiff filed its first complaint in the 
Eastern District of Pennsylvania on Octo- 
ber 17, 1956. On February 15, 1957, plain- 


2Section 5 of the Clayton Act (15 U. S. C. 
§ 16(b)): 

““Whenever any civil or criminal proceeding 
is instituted by the United States to prevent, 
restrain, or punish violations of any of the 
antitrust laws, but not including an action 
under section 4A, the running of the statute 
of limitations in respect of every private right 
of action arising under said laws and based 
in whole or in part on any matter complained 
of in said proceeding shall be suspended during 
the pendency thereof and for one year there- 
after. Provided, however, That whenever the 
running of the statute of limitations in respect 
of a cause of action arising under section 4 
is suspended hereunder, any action to enforce 
such cause of action shall be forever barred 
unless commenced either within the period of 
suspension or within four years after the cause 
of action accrued.”’ 

% Section 4(B) of the Clayton Act (15 U. S. Cc. 
§ 15(b)): 
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“Any action to enforce any cause of action 
under sections 4 or 4A shall be forever barred 
unless commenced within four years after the 
cause of action accrued. No cause of action 
barred under existing law on the effective date 
of this Act shall be revived by this Act.” 

*See plaintiff's letter to the Court dated 
January 13, 1960, which reads in part: 

“It is immaterial that no reference was ever 
made in the initial complaint to these de- 
fendants as executors. When suit was first 
instituted in Philadelphia, plaintiff had in- 
formation that defendants were trustees, but 
was not apprised that they were still executors, 
in view of Lee Shubert’s death three years 
earlier. We are not suing them in their capac- 
ity as executors and hence, the fact that they 
were not previously described as executors is 
immaterial. The reference to executors, like 
the reference to trustees, is an explanation in 
part as to how they came to participate in the 
tort for which they are individually liable.’ 
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tiff attempted to file an amended complaint 
adding certain defendants and enlarging 
the period for which damages were claimed. 
The Clerk in the Eastern District of Penn- 
sylvania merely marked the amended com- 
plaint “lodged” rather than “filed”? To 
protect itself against possible prejudice as 
a result of the failure of the Clerk to 
mark the amended complaint “filed,” plain- 
tiff filed a second complaint, identical to 
the amended first complaint, on February 
18, 1957. Plaintiff attempted to serve de- 
fendants by leaving copies of the complaints 
at a “Shubert” office in Philadelphia. De- 
fendants declined to answer the complaints 
and moved to quash service and dismiss 
both complaints on grounds of lack of 
jurisdiction and improper venue. No ac- 
tion was taken on defendants’ motion until 
December 22, 1958, when the Court held 
that it lacked jurisdiction over defendants 
as representatives of Lee Shubert. With 
respect to the cases against defendants as 
individuals, the Court held that venue had 
been improperly laid because the evidence 
failed to establish that defendants had an 
agent within the Eastern District of Penn- 
sylvania. Goldlawr, Inc. v. Shubert [1958 
TRADE CASES { 69,227], 169 F. Supp. 677, 
682 (E. D. Pa. 1958). On May 5, 1959, 
two months after the Court in Pennsylvania 
ordered transfer of the actions against de- 
fendants as individuals, service was effected 
in this district. 


The order entered by the Court in the 
Eastern District of Pennsylvania on March 
3, 1959 transferred the cases instituted by 
the October 17, 1956 and February 18, 1957 
complaints to this district as to two cor- 
porate defendants, defendant Marcus Hei- 
man, and defendants Milton Shubert, William 
Klein and Sylvia W. Golde. After the 
transfer, the corporate defendants and Mar- 
cus Heiman’s representatives declined to 
answer the complaints and moved to dismiss 
on the ground that the court in the Eastern 
District of Pennsylvania, lacking personal 
jurisdiction over the defendants, lacked 
power to transfer. This Court granted the 
motion and dismissed plaintiff’s actions as 
against the defendants who objected to the 
transfer. Goldlawr, Inc. v. Shubert [1959 
TRADE CASES { 69,436], 175 F. Supp. 793 
(S. D. N. Y. 1959). Defendants Milton 
Shubert, William Klein, and Sylvia W. 
Golde, after service was effected in this 
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district, answered the complaints and did 
not raise the question whether the court in 
the Eastern District of Pennsylvania had 
power to transfer. When these defendants 
later moved to dismiss for lack of personal 
jurisdiction, this Court denied their motion 
on the ground that under Fed. R. Civ, P. 
12(b), (h), their objection came too late. 
Goldlawr, Inc. v. Shubert, Civ. 144-243, 144- 
244, S. D. N. Y., October 19, 1959. 


Generally, an action is commenced for 
purposes of tolling the statute of limitations 
on the date the complaint is filed. See Fed. 
R. Civ. P. 3, Bomar v. Keyes, 162 F. 2d 136, 
140 (2d Cir. 1947). However, there are a 
number of decisions holding that if a plain- 
tiff is not diligent in procuring service of 
process, the statute of limitations continues 
to run during the period between filing the 
complaint and service of process. E. g., 
Hukill v. Pacific & Arctic Ry. & Nav. Co., 
159 F. Supp. 571 (D. Ala. 1958); Fistel v. 
Chnstman, 13 F. R. D. 245 (W. D. Pa. 
1952). And see Fed. R. Civ. P, 4. De- 
fendants assert that if plaintiff had exercised 
reasonable diligence when it filed its com- 
plaints in the Eastern District of Pennsyl- 
vania, plaintiff would have known that 
Milton Shubert, William Klein, and Sylvia 
W. Golde did not reside, maintain an office, 
or transact business in Pennsylvania. De- 
fendants conclude that plaintiff was not 
diligent in ascertaining whether defendants 
could be served in the jurisdiction in which 
the complaints were filed, and that therefore, 
the act of filing the complaints should not 
have stopped the running of the statute of 
limitations. Defendants do not contend that 
plaintiff's conduct was in any way respon- 
sible for the two-year period which elapsed 
between the date of the defendants’ motion 
in the Eastern District of Pennsylvania to 
quash service and dismiss and the date of 
the opinion holding venue improper. Nor 
do defendants dispute the fact that service 
was effected in this district within a reason- 
able time after the cases were transferred. 
Cf. United States v. Welch, 151 F. Supp. 899 
(S. D. N. Y. 1957). In view of these facts 
I am unable to find that plaintiff’s conduct 
exhibits the lack of diligence which would 
deprive it of the benefit of the rule that 
the running of the statute of limitations is 
suspended on the date the complaint is filed. 
Cf. Yudin v. Carroll, 57 F. Supp. 793 (W. D. 
Ark. 1944). 


[The next page is 76,587-3.] 
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Goldlaws, Inc. v. Shubert 


Since the applicable statute of limitations, 
15 U. S. C. §15(b), bars recovery for any 
claim which accrued more than four years 
before the commencement of the action, 
Herman Schwabe, Inc. v. United Shoe Ma- 
chinery Corp. [1960 Trape Cases 69,603], 
Docket No. 25746, 2d Cir., January 20, 1960, 
plaintiff can in no event recover for damages 
occurring before October 17, 1952—four 
years before plaintiff filed its first complaint. 


[Second Complaint—Stay of Proceedings] 


The defendants added by the second com- 
plaint were not among those affected by the 
transfer order and, as explained in the first 
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portion of this opinion, plaintiff cannot 
benefit from the provision of the second 
complaint enlarging the period of alleged 
damages. Therefore, there seems to be no 
reason for continuing this proceeding with 
two complaints, two civil action file num- 
bers, and two separate commencement dates. 

Unless the parties indicate to the Court 
their reasons for believing that the pro- 
cedure currently followed is still necessary 
to protect their interests, further proceed- 
ings with respect to the second complaint 
should be stayed pending disposition of the 
action under the first complaint. 


Submit Order on Notice. 
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[1 69,654] United States v. The Watchmakers of Switzerland Information Center, 
Inc., et al. 


In the United States District Court for the Southern District of New York. Civ. 
96-170. Dated March 2, 1960. 


Case No. 1207 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Department of Justice Enforcement and Procedure—Suits for Injunctive Relief—Dis- 
covery and Production of Evidence—Admissions—Authenticity of Documents.—“It would 
appear that unless it can be shown by the objecting party that under no possible circum- 
stances could a, document be admissible, the objection [to a request for admission of 
authenticity] must be overruled.” On that principle, the Government’s objection to admitting 
the authenticity of certain “Swiss Decrees,” because of their alleged irrelevance, was over- 
ruled. The court found “completely without merit’ another Government contention that 
it could not respond affirmatively or negatively to the request to admit. Another alterna- 
tive, a qualified denial, remained open to it. The court also rejected a Government argument 
that the admission of documents consisting of less than 90 typed pages would be burdensome. 


See Department of Justice Enforcement and Procedure, Vol. 2, { 8225.200. 


For the plaintiff: Robert A. Bicks, Acting Assistant Attorney General, and W. D. 
Kilgore, Jr., Baddia J. Rashid, Richard B. O’Donnell, Mary Gardiner Jones, Max Freeman, 
W. Louise Florencourt, Carl L. Steinhouse, Elliott H. Feldman and Elhanan C. Stone, 
Attorneys, Department of Justice. 


For the defendant importers: Robert Perret and Solinger & Gordon by Eugene A. 
Gordon, of counsel (for Eterna Watch Co. of America, Inc.); Goodwin, Danforth, Savage 
& Whitehead (for Diethelm and Keller (USA) Ltd.); Albert Lee Singer (for Concord 
Watch Co., Inc. and Movado Watch Agency, Inc.); Lipper, Shinn & Keeley by Aaron 
Lipper (for Jean R. Graef, Inc., The Henri Stern Watch Agency, Inc., and The American 
Rolex Watch Corp.); Murray Sprung (for Wyler Watch Corp.); Milton W. Levy (for 
Rodania Watch Co., Inc.); David Baumgarten (for Norman M. Morris Corp.); Guggen- 
heimer & Untermyer by Edward First (for Cyma Watch Co., Inc., now known as Berco, 
Inc.). 


For the defendant association: William H. Fox; Davies, Richburg, Tydings, Landa 
and Duff, by C. Robert Mathis; and J. Lee Murphy. 


For the defendant advertising agency: Frederick W. R. Pride; Charles F. Young; 
and Royall, Koegel, Harris & Caskey. 


For prior opinions of the district court, see 1959 Trade Cases § 69,571, 69,550, and 
69,314, and 1955 Trade Cases {| 68,145 and 68,096. 


Memorandum 


[Request for Admission of Authenticity] 


CasHIn, District Judge [In full text]: 
Plaintiff objects to defendants Longines- 
Wittnauer Watch Co., Inc. and Wittnauer 
et Cie, S. A.’s request for admission of the 
genuineness and authenticity of Swiss De- 
crees, The objections are on the following 
grounds: 

1. The request as to all of the decrees is 
objected to on the ground that ‘“* * * 
facts appearing from the face of the docu- 


1 69,654 


ments themselves raise such serious doubts 
as to their genuineness as to render it im- 
possible for plaintiff to respond affirmatively 
or negatively to Defendants’ Request”, 


2. Certain of the decrees are irrelevant. 


[Alternative of Qualified Denial] 

The first objection I consider without any 
merit whatsoever. Rule 36 of the Federal 
Rules of Civil Proceduie does not prescribe 
unequivocal admissions or denials. Rather, 
a third alternative is open to the party upon 
whom a request is served. That party may 
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‘ck * * serve * * * a sworn statement 
* * * setting forth in detail the reasons 
why he cannot truthfully admit or deny 
* * *” the matters concerning which admis- 
sions have been requested, The matters 
contained in plaintiff’s statement of objec- 
tion and in the affidavit submitted in sup- 
port thereof might properly be made in 
such a qualified denial. I do not now pass 
upon whether the reasons advanced are 
sufficient to excuse a categorical admission 
or denial. I do hold, however, that they are 
not valid grounds for an objection, The ob- 
jection on the first ground is, therefore, 
overruled. 


[Relevancy—Burdensomeness] 


The second ground of objection is, how- 
ever, provided for in Rule 36 of the Fed- 
eral Rules of Civil Procedure. It is provided 
that the party served with a request may 
serve “written objections on the ground 
that some or all of the requested admissions 
are * * * irrelevant or that the request is 
otherwise improper in whole or in part”. Al- 
though the plaintiff’s objection on the sec- 
ond ground is in form addressed only to 
relevancy, the argument is further made 
that the request is unduly burdensome. 
There would appear to be no reported 
cases precisely defining the meaning of “ir- 
relevant” in the context of Rule 36. Pro- 
fessor Moore in his treatise on the Federal 
Rules states that the term should be given 
the same connotation as in the other dis- 
covery rules. (4 Moore’s Federal Practice, 
2d Edition, § 36.06, p. 2722). This definition 
of irrelevancy appears to me to be too broad 
when utilized in connection with Rule 36. 
Information is relevant for discovery pur- 
poses if it is reasonably calculated to lead 
to the discovery of admissible evidence. 
(Rule 26(b) Federal Rules of Civil Pro- 
cedure). Rule 36 obviously presupposes 
that the information contained in the request 
has already been “discovered”, The admis- 
sion of truthfulness or genuineness by the 
opposing party is only to obviate the neces- 
sity of proving, at the trial, facts which are 
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not in substantial dispute. (cf. 4 Moore’s 
Federal Practice, 2d Ed. § 36.02). Thus, a 
request for the admission of authenticity of 
documents which could not be admitted into 
evidence at the trial would certainly be a 
request for the admission of irrelevant doc- 
uments. I do not believe, however, that it 
is incumbent upon me in ruling on objec- 
tions to a request for the admission of 
authenticity of documents to make, pre-trial, 
a ruling on admissibility, Rather, it would 
appear that unless it can be shown by the 
objecting party that under no possible cir- 
cumstances could a document be admissible, 
the objection must be overruled. The plain- 
tiff has attempted to meet this burden, but, 
in my Opinion, without success. 


The gist of the defense is that the actions 
of the defendants, of which the plaintiff 
complains, were necessitated by the provi- 
sions of Swiss law. Concededly, all of the 
decrees regulate, to some extent, the watch 
industry in Switzerland. Perhaps the Swiss 
law will prove to be unavailing as a defense. 
Similarly, it may be, in the framework of 
the issues as fully developed at the trial, the 
decrees may prove irrelevant. On the in- 
formation before me, however, I cannot say 
that the decrees would be clearly inadmis- 
sible. Thus, the objection must be overruled. 


Perhaps if the decrees were unduly long 
I might feel constrained to seek further in- 
formation on which to base a more precise 
judgment of ultimate admissibility. How- 
ever, the decrees objected to as irrelevant 
consist, in translation, of less than 90 double- 
spaced legal cap pages. In this “big case”, 
such an amount of documentation is rela- 
tively slight. 

The plaintiff further argues that it is not 
an expert in Swiss law and thus is unable 
to admit the authenticity of the documents. 
If anything, this argument would seem to 
relate to the first rather than the second 
ground of objection which has already been 
ruled upon above. 

The objections of plaintiff are overruled 
in their entirety. 

It is so ordered. 


[1 69,655] United States v. The Watchmakers of Switzerland Information Center, 
Inc.; Federation Suisse des Associations de Fabricants d’Horlogerie, Ebauches, S. A.; 
Foote, Cone & Belding; American Watch Association, Inc.; Bulova Watch Company, Inc.; 
Benrus Watch Company; Gruen Watch Company; Longines-Wittnauer Watch Company; 
Gruen Watch Manufacturing Company, S. A.; Eterna, A. G. Uhrenfabrik; Wittnauer et 
Cie, S. A.; Montres Rolex, S. A.; Concord Watch Co.; Eterna Watch Company of 
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America; Diethelm and Keller (USA) Ltd.; The American Rolex Watch Corporation; 
Rodania Watch Company, Inc.; Movado Watch Agency, Inc.; Jean R. Graef, Inc.; 
Norman M. Morris Corporation; The Henri Stern Watch Agency, Inc.; Cyma Watch 
Co., Inc.; and Wyler Watch Agency, Inc. 


In the United States District Court for the Southern District of New York. Civil 
Action No. 96-170. Dated March 9, 1960. 


Case No. 1207 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act and Wilson Tariff Act 


Price Fixing—Restricting Distribution—Consent Decrees—Trade Association—Ad- 
vertising Agency.—A trade association of Swiss watch importers and an advertising agency 
were prohibited by consent decrees from combining to fix prices. The association was 
further prohibited from attempting to prevent others from dealing in the watches or other- 
wise restricting channels of distribution. 


See Combinations and Conspiracies, Vol. 1, { 2011.181, 2015.170. 


Resale Price Fixing—Refusal to Deal—Consent Decrees—Importers of Swiss Watches 
—Trade Association—Advertising Agency.—Eleven importers of Swiss watches and 
watchmaking machines were prohibited by a consent decree from combining to fix resale 
prices. A trade association was prohibited by a decree from entering into any agreement 
to eliminate price cutting. The importers were further prohibited from restricting use of 
the watches after sale. The importers, the association, and an advertising agency were 
also prohibited from refusing to sell solely by reason of the customer’s pricing or sales 
policies. 


See Resale Price Fixing, Vol. 1, { 3015; Combinations and Conspiracies, Vol. 1, J 2005.785. 


Exclusive Dealing—Consent Decrees—Importers of Swiss Watches—Trade Associa- 
tion.— Importers of Swiss watches were prohibited by a consent decree from agreeing not 
to deal in watches of different quality from those purchased from their manufacturer- 
suppliers, and were prohibited from dealing exclusively in Swiss watches on the condition 
that the Swiss manufacturers extend them financial, technical, and other aid. However, 
the decree provided that it should not be construed as prohibiting the importers from 
contracting wih their respective manufacturer-suppliers to refrain from producing or deal- 
ing in watches of like quality and in the same price range as those purchased from the 
manufacturer-supplier. 


See Combinations and Conspiracies, Vol. 1, § 2005.690. 


Import, Export, and Production Control — Consent Decree—Importers of Swiss 
Watches—Trade Association—Advertising Agency.—Eleven iinporters of Swiss watches 
and watchmaking machines, a trade association, and an advertising agency were prohibited 
by consent decrees from entering into any combination to restrict the export, import, 
and production of watches. The association and the agency were also prohibited from 
restricting the sale, use, and distribution of the watches, and the agency was further 
prohibited from influencing conditions under which the watches are produced, exported, 
imported, sold, used, or distributed. 


See Combinations and Conspiracies, Vol. 1, {| 2005.055, 2005.718, 2005.760. 


Foreign Commerce—Consent Decrees—Practices Enjoined—Limiting Imports and 
Exports—Importers of Swiss Watches—Trade Association.—Eleven importers were pro- 
hibited by a consent decree from agreeing with their manufacturer-suppliers to limit the 
export from the United States, or import from any country other than Switzerland into 
the United States, of watches or watch parts. Also, two of the importers were prohibited 
from attempting to prevent the sale to Americans traveling abroad of watches produced 
by their respective manufacturer-suppliers. 


See Combinations and Conspiracies, Vol. 1, § 2005.055, 2035.350. 
| 69,655 
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Exclusion from Trade—Consent Decrees—Practices Enjoined—Restraint on Replace- 
ment of Parts—Importers of Swiss Watches—Trade Association—Eleven importers of 
Swiss watches and a trade association were prohibited by a consent decree from entering 


“ae combination to prevent the removal and replacement of watch cases, dials, and 
ands. 


See Combinations and Conspiracies, Vol. 1, J 2005.760. 


Blacklists and Approved Lists—Consent Decrees—Importers of Swiss Watches— 
Trade Association—Advertising Agency.—Eleven importers of Swiss watches and watch- 
making machines were prohibited by a consent decree from preparing boycott lists. Also, 
a trade association was prohibited from influencing the selection of the importers’ custo- 
mers, other than by supplying credit information. Further, an advertising agency was 
prohibited from blacklisting prospective buyers of the watches. 


See Combinations and Conspiracies, Vol. 1, J 2005.518, 2017.142. 


Selection of Exporters’ Selling Agents — Consent Decrees — Importers of Swiss 
Watches—Trade Association—Eleven importers of Swiss watches and’ watchmaking 
machines and a trade association were prohibited by consent decrees from regulating the 
selection of American selling agents for Swiss manufacturers or selecting the agents’ 
customers. 


See Combinations and Conspiracies, Vol. 1, J 2005.468. 


Sale Control—Consent Decrees—Practices Enjoined—Preventing Consignment Sales. 
—Eleven importers of Swiss watches and watchmaking machines and a trade association 
were prohibited by consent decrees from preventing the sale of watches on a consignment 
basis in the United States. 


See Combinations and Conspiracies, Vol. 1, { 2005.760. 


Sale Control—Consent Decrees—Practices Enjoined—Required Guarantees—Required 
Use of Identification System.—Eleven importers of Swiss watches and watchmaking 
machines were prohibited by a consent decree from requiring resellers to offer any guar- 
antee, except that the importers may require the use of their own or the manufacturer’s 
guarantees. They were also prohibited from requiring the use of a designated identifica- 
tion system by any person selling for repair and replacement and were further prohibited 
from publishing the guarantee or repair policies of other importers, or the identity of 
other importers’ customers. 


See Combinations and Conspiracies, Vol. 1, J 2005.760. 


Information Exchange—Trade Associations—Consent Decrees—Practices Enjoined 
—Publishing Information——Eleven importers of Swiss watches and watchmaking machines 
were prohibited from publishing, except to their respective manufacturer-suppliers, infor- 
mation on any other person’s prices. The importers and a trade association were prohibited 
from publishing information relating to the personnel, corporate ownership, or specific 
customers. of, and the commissions earned by, any American agent of a Swiss exporter. 
The trade association and an advertising agency were prohibited from publishing informa- 
tion concerning the commercial practices, business reputation, or business conduct of any 
American in the watch business. The trade association was further prohibited from pub- 
lishing, except in composite form, any information regarding sales of Swiss watches on 
consignment, or retail prices of watches sold in the United States, and from collecting, 
except voluntarily, information on the type and volume of watches sold; the agency was 
also prohibited from publishing any information on the type and volume, or costs and 
prices, of watches sold. 

See Combinations and Conspiracies, Vol. 1, § 2005.730, 2017.168, 2017.248. 


Trade Associations—Relief Against Unlawful Activity—Consent Decrees——Eleven im- 
porters of Swiss watches and watchmaking machines were prohibited by consent decrees 
from maintaining any organization which contravenes any of the decrees in the case. Also, 
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a trade association of importers of Swiss watches was ordered to include in its by-laws a 
statement that the members were bound by the decree; to distribute a copy of the decree 
to each member; and to refrain from adopting any rule that contravened the decree. 


See Combinations and Conspiracies, Vol. 1,  2017.355. 


Contracts with Foreign Companies—Consent Decree—Practices Enjoined—Advertis- 
ing Agency—Discriminatory Advertising—An advertising agency was prohibited by a 
consent decree from inducing Americans to purchase Swiss watches only from retail 
jewelers, unless the ads pointed out that other sources also sell the watches. The agency 
was also prohibited from furnishing advertising and promotional material for Swiss manu- 
facturers to American retailers on a discriminatory basis. 


See Combinations and Conspiracies, Vol. 1, § 2005.055; Department of Justice Enforce- 
ment and Procedure, Vol. 2, { 8421. 


Acquisitions of Stock or Assets—Consent Decree—Importers of Swiss Watches.—A 
consent decree entered against eleven importers of Swiss watches did not prohibit the 
importers from acquiring the stock or assets of other persons. 


See Combinations and Conspiracies, Vol. 1, f 2005.833. 


Resale Price Fixing—Consent Decree—Permissive Provisions—Importers of Swiss 
Watches.—Permissive provisions in a consent decree against eleven importers of Swiss 
watches allowed the importers to enforce resale prices in accordance with state and fed- 
eral laws. 


See Resale Price Fixing, Vol. 1, J 3015. 


For the plaintiff: Robert A. Bicks, Acting Assistant Attorney General, and W. D. 
Kilgore, Jr., Baddia J. Rashid, Richard B. O’Donnell, Mary Gardiner Jones, Max Freeman, 
W. Louise Florencourt, Carl L. Steinhouse, Elliott H. Feldman and Elhanan C. Stone, 
Attorneys, Department of Justice. 


For the defendant importers: Robert Perret and Solinger & Gordon by Eugene A. 
Gordon, of counsel (for Eterna Watch Co. of America, Inc.); Goodwin, Danforth, Savage 
& Whitehead (for Diethelm and Keller (USA) Ltd.); Albert Lee Singer (for Concord 
Watch Co., Inc. and Movado Watch Agency, Inc.); Lipper, Shinn & Keeley by Aaron 
Lipper (for Jean R. Graef, Inc., The Henri Stern Watch Agency, Inc., and The American 
Rolex Watch Corp.); Murray Sprung (for Wyler Watch Corp.); Milton W. Levy (for 
Rodania Watch Co., Inc.); David Baumgarten (for Norman M. Morris Corp.); Guggen- 
heimer & Untermyer by Edward First (for Cyma Watch Co., Inc., now known as Berco, 
Inc.). 


For the defendant association: William H. Fox; Davies, Richburg, Tydings, Landa 
and Duff, by C. Robert Mathis; and J. Lee Murphy. 


For the defendant advertising agency: Frederick W. R. Pride; Charles F. Young; 
and Royall, Koegel, Harris & Caskey. 


For prior opinions of the district court, see 1955 Trade Cases {| 68,096 and 68,145, and 
1959 Trade Cases {| 69,314, 69,516, 69,550, and 69,571. 


Final Judgment as to Cyma Watch Co., Inc. 
Eterna Watch Co. of America, Inc. Norman M. Morris Corporation 
Diethelm and Keller (USA) Ltd. 

Concord Watch Co., Inc. 
Movado Watch Agency, Inc., 
Jean R. Graef, Inc. 


CasHin, District Judge [In full text]: 
Plaintiff, United States of America, having 
filed its complaint herein on October 19, 
; 1954, defendants signatory hereto, defined 
The Henri Stern Watch Agency, Inc. hereinafter as defendant importers, having 

Wyler Watch Corporation ’ appeared herein and filed their answers to 

The American Rolex Watch Corporation such complaint denying the substantive al- 

Rodania Watch Company, Inc. legations thereof; and the plaintiff and the 
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said defendants by their respective attorneys, 
having severally consented to the entry of this 
Final Judgment without trial or final adju- 
dication of any issue of fact or law herein 
and without admission by any party signa- 
tory hereto in respect to any such issue: 


Now, Therefore, before any testimony has 
been taken herein, and without trial or final 
adjudication of any issue of fact or law 
herein, and upon the consent of the parties 
signatory hereto, it is hereby 


Ordered, Adjudged and Decreed as follows: 


I 
[Jurisdiction] 

This Court has jurisdiction over the sub- 
ject matter hereof and of the parties signa- 
tory hereto. The complaint states claims 
upon which relief may be granted against 
the defendants signatory hereto under Sec- 
tion 1 of the Act of Congress of July 2, 
1890, as amended, entitled “An act to pro- 
tect trade and commerce against unlawful 
restraints and monopolies,’ commonly known 
as the Sherman Act, as amended, and under 
Section 73 of the Act of Congress of August 
27, 1894 entitled “An Act To reduce tax- 
ation, to provide revenue for the Govern- 
ment, and for other purposes,” commonly 
known as the Wilson Tariff Act, as amended. 


II 
[Definitions] 

As used in this Final Judgment: 

(A) “Defendant importers” means the 
following defendants jointly and each of 
them separately: 

(1) Eterna Watch Co, of America, Inc., 
herein called “Eterna”; 

(2) Diethelm and Keller (USA) Ltd. 
herein called “Diethelm”; 

(3) Concord Watch Co., Inc., herein called 
“Concord”; 

(4) Movado Watch Agency, Inc., herein 
called “Movado”; 

(5) Jean R. Graef, Inc., herein called 
“Graef”; 

(6) The Henri Stern Watch Agency, Inc., 
herein called “Stern”; 

(7) Wyler Watch Corporation, 
called “Wyler”; 


(8) The American Rolex Watch Corpor- 
ation, herein called “American Rolex”; 


herein 
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(9) Rodania Watch Company, Inc., herein 
called “Rodania”’; 


(10) Cyma Watch Co., Inc., now known 
as Berco, Inc. and herein called “Cyma”; 

(11) Norman M. Morris Corporation, 
herein called “Morris NY”; 


(B) “Manufacturer supplier” means the 
Swiss producer of the watches distributed 
by a defendant importer in the United 
States; 


(C) “Watch” means any timing mechanism: 
(1) with a jewelled lever or cylinder escape- 
ment, or (2) operating by means of electric 
or electronic force, or (3) with an escape- 
ment which has metal pins instead of jewels 
at the lever either with or without a center 
wheel, which is designed to be worn or 
carried on the person, and includes also the 
movement without the case; 


(D) “Watch part” means any component 
part (including the case) of a watch with 
a jewelled lever or cylinder escapement or 
operating by means of electric or electronic 
force; 


(E) “Watchmaking machine” means any 
machine designed to be used in the produc- 
tion of watches or watch parts; 


(F) “Person” means an individual, part- 
nership, firm, association or corporation, or 
any other business or legal entity; 


(G) “Subsidiary” means any corporation 
more than 50% of the outstanding voting 
stock of which is owned by another cor- 
poration; 

(H) “United States person” means any 
person residing or incorporated or having 
a place of business, whether directly or 
through a parent or subsidiary, in the United 
States; 


(1) “Companion Final Judgment’? means 
any other Final Judgment heretofore or 
simultaneously herewith entered in this 
action by consent; 


(J) “Exclusive distributor” means a per- 
son in the United States designated by 
written agreement by a vendor of watches 
or watch parts, manufactured in Switzerland 
under a trade-mark which in Switzerland is 
the property of the vendor as exclusive 
distributor of such vendor’s products in a 
designated geographical area and, if the 
products be watches, maintaining a repair 
service and minimum stocks of repair parts. 
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Said written agreement shall provide among 
other things for the substance of the fol- 
lowing provisions: 


(1) A term of substantial duration; 


(2) The vendor will not sell its trade- 
marked watches or its watch parts, whether 
trade-marked or not, to any other person 
in the designated geographical area assigned 
to such distributor, except that the vendor 
may retain in such agreement the exclu- 
sive right to sell to federal, state or local 
governments or their agencies or quasi 
governmental organizations such as army 
post exchanges outside the United States 
and a nonexclusive right to make such 
sales within the United States; 


(K) “Production” is not intended to in- 
clude any of the following operations when 
performed by themselves: addition to a 
watch movement of a case, hands, dial or 
crown or the polishing, regulating or timing 
of a watch movement with or without the 
case, 

j08 
[Applicability] 

(A) The provisions of this Final Judg- 
ment applicable to any defendant signatory 
hereto shall apply to such defendant, its 
officers, directors, agents, servants, employees, 
successors, assigns and subsidiaries and to 
those persons in active concert or participa- 
tion with any defendant signatory hereto 
who receive actual notice of this Final 
Judgment by personal service or otherwise. 


(B) For the purpose of this Final Judg- 
ment, any defendant signatory hereto and 
its parent or substantially wholly-owned sub- 
sidiaries and their directors, officers, agents, 
servants and employees when acting in such 
capacity shall be considered as one person. 


IV 
[Limiting Import and Export] 


(A) Defendant importers are ordered and 
directed to cancel and are enjoined from 
the further performance or enforcement of 
each of the provisions of any contract, 
agreement or understanding with their re- 
spective manufacturer suppliers and all amend- 
ments, modifications, extensions, renewals, 
replacements or supplements thereof, which 
limit the export from the United States or 
import from any country other than Switzer- 
land into the United States of watches or 
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watch parts produced by their respective 
manufacturer suppliers or prevent such de- 
fendant importers from manufacturing or 
otherwise dealing in watches or watch parts 
which are not of like quality to and in the 
same price range as watches or watch parts 
purchased from their respective manufac- 
turer suppliers; 


(B) Defendants American Rolex and Mor- 
ris NY are enjoined from entering into, 
implementing or furthering any agreement 
or understanding or otherwise taking any 
action to prevent or discourage the sale 
outside the United States to American citi- 
zens traveling abroad of watches produced 
by their respective manufacturer suppliers, 
and are ordered to notify their respective 
manufacturer suppliers in writing that they 
have no objection to the sales of watches 
by such suppliers to any sellers particularly 
catering to American citizens. 


V 
[Restraints of Trade—Price Fixing] 


Each defendant importer is enjoined from 
entering into, performing, adhering to, main- 
taining or furthering, directly or indirectly, 
or claiming any rights under any combina- 
tion, conspiracy, contract, agreement, ar- 
rangement, understanding, plan or program, 
with any manufacturer of watches, watch 
parts or watchmaking machines or any ex- 
porter or importer of watches, watch parts 
or watchmaking machines other than a per- 
son engaged in the sale of such products 
at retail to whom such defendant importer 
regularly sells its watches, watch parts or 
watchmaking machines or with any associa- 
tion of or for such manufacturers, exporters 
Or importers to: 


(A) Prevent, limit, restrict, or otherwise 
restrain or attempt to prevent, limit, restrict 
or otherwise restrain: 


(1) The production of watches, watch 
parts or watchmaking machines in the United 
States; 

(2) The exportation from or importation 
into the United States of watches, watch 
parts or watchmaking machines; 


(3) The removal by the importer in the 
United States of the case, dial or hands 
from any watch imported by such person, 
if at the same time such importer removes 
the trade-mark of the manufacturer, or the 
determination of the type, quality or price 
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of any case, dial or hands used by the im- 
porter in replacement therefor; 


(B) Fix, maintain, establish or adhere 
to prices, discounts, markups, or other terms 
or conditions of sale of watches, watch parts 
or watchmaking machines to third persons 
in the United States; 


(C) Maintain, disseminate or adhere to 
any list containing the names of persons 
in the United States dealing in watches, 
watch parts or watchmaking machines for 
the purpose or effect of preventing or at- 
tempting to prevent, any person from dealing 
with any persons so listed, in the purchase, 
sale or distribution of watches, watch parts 
or watchmaking machines; 


(D) Refuse to sell or induce any other 
person to refuse to sell watches, watch parts 
or watchmaking machines to any customer 
in the United States solely by reason of 
such customer’s pricing or sales policies; 


(E) Refuse to deal or prevent others 
from dealing with any specific person in the 
purchase, sale or distribution of watches, 
watch parts or watchmaking machines for 
shipment within, to or from the United States; 


(F) Prohibit, limit or otherwise prevent 
or attempt to prohibit, limit or prevent 
any specific United States person from: 

(1) Dealing in the United States in 
specific brands, types or classes of watches, 
watch parts or watchmaking machines; 

(2) Extending any managerial aid, or 
from extending any technical or industrial 
aid developed by such person or heretofore 
openly extended by such person to its 
affliated company in the United States 
engaged or prepared to engage in the produc- 
tion of watches, watch parts or watchmak- 
ing machines; 

(G) Refrain from engaging in the manu- 
facture of watches, watch parts or watch- 
making machines in the United States, from 
exporting watches, watch parts or watch- 
making machines from the United States or 
from dealing in the United States in watches, 
watch parts or watchmaking machines pro- 
duced in countries other than Switzerland on 
condition that financial, technical, managerial, 
or industrial aid be extended by any pro- 
ducer of watches in Switzerland; 


(H) Require or coerce any United States 
person engaged in the sale of watch parts 
for repair or replacement purposes to adopt 
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or use any designated identification system 
in the resale of such watch parts in the 
United States to the exclusion of any other 
identification system; 


(1) Regulate or prevent the selection of 
any person in the United States as selling 
agent of a Swiss manufacturer of watches, 
or the selection of customers from whom 
such manufacturer’s selling agent may 
solicit orders; 


(J) Prevent, limit or restrict the sale or 
purchase on consignment of watches by 
any person in the United States, or other- 
wise require any such person to refrain 
from making sales or purchases on con- 
signment in the United States; 


(K) Require any person to offer or grant 
a specific guarantee on the sale of any watch 
in the United States, except that a defend- 
ant importer may require its customers 
(1) to include with any subsequent sale the 
guarantee offered by it or its manufacturer 
supplier and (2) to make clear that any 
guarantee by such customer in excess of 
the guarantee offered by such defendant 
importer or manufacturer supplier is solely 
the guarantee of such customer. 


VI 
[Restraints of Trade—Coercion] 
Each defendant 
from: 
(A) Prohibiting, limiting or otherwise 
preventing or attempting to prohibit, limit 
or prevent: 


importer is enjoined 


(1) Any other importer in the United 
States from (a) removing in the United 
States the case, dial or hands from any 
watch imported by such importer if at the 
same time such importer removes the trade- 
mark of the manufacturer thereof, or (b) de- 
termining the type, quality or price of any 
case, dial or hands used in replacement 
therefor; 

(2) Any person from importing into the 
United States watches, watch parts or 
watchmaking machines; 

(3) Any person from exporting from 
the United States watches, watch parts or 
watchmaking machines purchased from 
said defendant importer; 


(B) Coercing or compelling any importer 
in the United States to refrain from dealing 
in the United States in specific brands, 
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types or classes of watches, watch parts or 
watchmaking machines other than those 
sold by such defendant importer; 


(C) Restricting or controlling: 

(1) The use by any person in the United 
States of watch parts or watchmaking 
machines purchased from such defendant 
importer; 

(2) The production by any person in the 
United States of watches, watch parts or 
watchmaking machines; 


(D) Requiring or coercing any United 
States person engaged in the sale of watch 
parts for repair or replacement purposes 
to adopt or use any designated identifica- 
tion system in the resale of such watch 
parts in the United States to the exclusion 
of any other identification system; 


(E) Refraining from: 
(1) Engaging in the manufacture of 


watches, watch parts or watchmaking 
machines, 


(2) Exporting watches, watch parts or 
watchmaking machines, or 


(3) Dealing in watches, watch parts or 
watchmaking machines produced in coun- 
tries other than Switzerland, 
as a condition of receiving financial, tech- 
nical, managerial or industrial aid from any 
producer of watches in Switzerland; 


(F) Refusing to sell or inducing any 
other person to refuse to sell watches, watch 
parts or watchmaking machines to any cus- 
tomer in the United States solely by reason 
of such customer’s pricing policies; 


(G) Preventing or requiring others to 
prevent: 

(1) Any person in the United States from 
dealing with any specific person in the pur- 
chase, sale or distribution of watches; or 


(2) Any person from dealing with any 
specific person in the United States in the 
purchase, sale or distribution of watches; 


or disseminating or adhering to or requiring 
adherence to any list, prepared by or in 
conjunction with any other person, having 
such purpose or effect; except that neither 
this subsection (G) nor Section V(C) shall 
apply to lists containing information re- 
specting the credit standing of United States 
retailers of watches which are prepared by 
a bona fide independent service in the 
United States a normal function of which is 
to prepare and disseminate such information; 
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(H) Entering into any agreement or un- 
derstanding with any reseller of watches, 
watch parts or watchmaking machines to 
fix or control the markup or the maximum 
or minimum price at which, the terms or 
conditions on which, or the customers to 
whom any such product may be resold; 

(I) Requiring any person to offer or 
grant a specific guarantee on the sale of any 
watch in the United States, except that a 
defendant importer may require its cus- 
tomers (1) to include with any subsequent 
sale the guarantee offered by it or its man- 
ufacturer supplier and (2) to make clear 
that any guarantee by such customer in 
excess of the guarantee offered by such de- 
fendant importer or manufacturer supplier 
is solely the guarantee of such customer. 


VII 
[Exchange of Information] 
Each defendant importer is enjoined from: 


(A) Publishing or disseminating to any 
other person and from requiring or inducing 
any person to so publish or disseminate, 
for a period of ten years after the entry of 
this Final Judgment, any information 
regarding: 

(1) The personnel, corporate ownership 
and specific customers of and commissions 
earned by any Swiss watch manufacturer’s 
selling agent in the United States; 


(2) The guarantee or repair policies em- 
ployed by any other person engaged in the 
sale in the United States of Swiss watches 
or extended by any other person on spe- 
cific brand name Swiss watches sold in the 
United States; 


(3) The identity of specific customers to 
whom any other person sells specific brand 
name Swiss watches in the United States or 
to whom specific persons other than such 
defendant importers sell Swiss watches in 
the United States; 


(B) Publishing or disseminating, directly 
or indirectly, to any person other than its 
manufacturer supplier any information re- 
lating to prices, suggested prices, discounts, 
markups or terms and conditions of sale of 
specific brand name watches or watch parts 
sold by any other person in the United 
States or of watches or watch parts sold 
by specific persons other than defendant 
importers in the United States; provided 
that such information as is published or dis- 
seminated to its manufacturer supplier is 
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not published or disseminated for the pur- 
pose or effect of fixing or enforcing any 
minimum or maximum price, or any markup 
or other formula for computing the price to 
be charged in the United States by the im- 
porter or other reseller of watches, watch 
parts or watchmaking machines, and pro- 
vided further that such information as is 
disseminated to such manufacturer supplier 
be accompanied by a statement that the in- 
formation is for the sole use of such supplier 
and must not be communicated to any other 
person; 


(C) Publishing or disseminating to any 
other person, or requiring or inducing any 
other person to so publish or disseminate, 
any rule or regulation (whether in the form 
of a bulletin or circular letter or otherwise) 
or information relating thereto, issued by 
FH or other person in Switzerland other 
than that part of such rule or regulation 
which establishes or refers to the sales 
prices or conditions of payment of watches, 
watch parts or watchmaking machines to be 
charged by, or which expressly relate to the 
quality or other physical characteristics of 
watches, watch parts or watchmaking ma- 
chines manufactured by, the producers or 
exporters thereof in Switzerland. 


Nothing in this Section VII shall be con- 
strued to prohibit any defendant importer 
from: 


(1) Publishing or disseminating any in- 
formation to any corporation incorporated 
in the United States and engaged in the 
production, sale or distribution of watches 
in the United States which is affiliated with 
such defendant by reason of unified owner- 
ship of more than 50% of the outstanding 
voting stock of such defendant importer 
and such affiliated corporation; 

(2) Publishing or disseminating informa- 
tion relating to its own credit standing. 


VIII 
[Directions for Compliance} 


(A) Each defendant importer is enjoined 
from: 

(1) Maintaining, contributing to, further- 
ing or supporting in any way any associa- 
tion or organization which said importer 
knows or should have known is engaging 
directly or indirectly in or furthering any 
activities contrary to any provision of this 
Final Judgment or a Companion Final 
Judgment; 


Trade Regulation Reports 


Cited 1960 Trade Cases 
U.S. v. Watchmakers of Switzerland Information Center, Inc. 


76,597 


(2) Discriminating or retaliating against 
any other defendant or United States person 
by reason of: 


a. Violation by such other defendant of 
any provision of an agreement or under- 
standing contrary to the provisions of this 
Final Judgment or of a Companion Final 
Judgment; 


b. Such other person’s activities expressly 
authorized to or required of such person by 
this Final Judgment or by a Companion 
Final Judgment; 


(B) Each defendant importer is enjoined 
from: 


(1) Entering into or enforcing any agree- 
ments or understandings with any manufac- 
turer of watches, watch parts or watchmaking 
machines or adopting, adhering to or en- 
forcing any bylaw, rule or regulation of any 
association or organization in the watch 
industry which might nullify or prevent per- 
formance by any signatory of any provisions 
of this Final Judgment or a Companion 
Final Judgment; 


(2) Transferring voluntarily or assigning 
to any manufacturer or seller title to or 
ownership or control of any trade-mark, 
trade name or symbol for watches, watch 
parts or watchmaking machines sold in the 
United States unless such person in good 
faith agrees in writing in advance to re- 
frain from taking any action prohibited to 
any manufacturer or seller by the provisions 
of this Final Judgment or a Companion 
Final Judgment; 


IX 
[Permissive Provisions] 


Without passing upon the legality of any 
of the following, nothing in this Final Judg- 
ment shall be construed to prohibit any 
defendant importer from: 


(A) Entering into and enforcing written 
agreements with its manufacturer supplier 
wherein such defendant importer may agree: 


(1) To act as an exclusive distributor; 


(2) To be primarily responsible for the 
distribution in a designated geographical 
area of watches or watch parts purchased 
from its manufacturer supplier; 

(3) To refrain from the production of 
watches or watch parts of like quality to 
and in the same price range as those pur- 
chased from its manufacturer supplier; 
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(4) To refrain from dealing in specific 
brands, types or classes of watches or watch 
parts of like quality to and in the same 
price range as those purchased from its 
manufacturer supplier; 


(B) Entering into, enforcing or cancel- 
ling sales contracts or resale price main- 
tenance contracts for watches or watch 
parts executed in accordance with the pro- 
visions of such state and federal laws as 
may be applicable at the time or refusing 
to sell watches or watch parts to any cus- 
tomer whose resale prices therefor have 
been below the prices specified by such de- 
fendant importer in such a contract to 
which such customer is a party or with 
which he is required to comply in accord- 
ance with the provisions of such state and 
federal laws as may be applicable at the 
time; 

(C) Exercising such rights as it may 
have under the law relating to customs, 
iariff, patents and trade-marks; 


(D) Proposing, supporting or opposing 
changes in the customs, tariff or trade- 
mark laws of the United States or in any 
regulations issued thereunder; 


(E) Entering into and enforcing agree- 
ments for the exclusive distribution of 
watches or watch parts sold by it contain- 
ing provisions enumerated in subparagraphs 
(1)-(4) of subsection (A) herein; 


(F) Exercising its individual right initi- 
ally to select its customers on any basis 
and thereafter to conduct its business rela- 
tions with such customers on the basis of 
any and all relevant factors other than the 
resale pricing policies of such customers, 
and even upon the basis of the resale pric- 
ing policies of such customers, if such 
customers refuse to enter into such resale 
price maintenance contracts as are per- 
mitted under subsection (B) herein, if such 
contracts are a prerequisite to compliance 
with such state and federal laws as may be 
applicable at the time; 


(G) Acquiring the stock or assets of an- 
other person; 


(H) Entering into, maintaining, per- 
forming and enforcing bona fide exclusive 
agreements with respect to specific types 
or styles of watches, watch parts or watch- 
making machines to be produced exclu- 
sively for such defendant importer by any 
other person according to the specifica- 
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tions and designs furnished by or prepared 
in conjunction with or exclusively for such 
defendant importer. 


x 
[Enforcement and Compliance] 


(A) For the purpose of securing compli- 
ance with this Final Judgment and with a 
Companion Final Judgment, duly authorized 
representatives of the Department of Justice 
shall, on written request of the Attorney 
General or the Assistant Attorney General 
in charge of the Antitrust Division, on rea- 
sonable notice to any defendant signatory 
hereto, mailed to its principal office, be per- 
mitted, subject to any privilege recognized 
by this Court: 


(1) Access during the office hours of 
such defendant, to all books, ledgers, ac- 
counts, correspondence, memoranda and 
other records and documents in the posses- 
sion or under the control of such defendant 
or its subsidiaries relating to any matters 
contained in this Final Judgment or a 
Companion Final Judgment; 


(2) Subject to the reasonable convenience 
of such defendant and without restraint or 
interference from such defendant to inter- 
view officers or employees of such defendant 
or its subsidiaries regarding any such mat- 
ters, with counsel present; 


(B) Defendant importers are ordered to: 
(1) Submit to the plaintiff upon written 
request reports in writing with respect to 
any of the matters contained in this Final 
Judgment or in a Companion Final Judgment; 


(2) Transmit a copy of this Final Judg- 
ment, within 60 days after entry thereof, to 
their respective manufacturer suppliers and 
thereafter to any person on whose behalf 
they act as exclusive distributor of watches 
or watch parts or to whom they transfer 
any trade-marks, trade names or symbols 
covering such watches or watch parts; 


(C) Defendant Eterna is ordered to notify 
the Antitrust Division, during the three 
years after the entry of this Final Judg- 
ment, of each occasion when the President, 
Vice-President, Managing Director or Sec- 
retary of its parent in Switzerland plans to 
be in the United States; 


(D) No information obtained by the 
means provided in this Section X shall be 
divulged by any representative of the De- 
partment of Justice to any person other than 
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a duly authorized representative of the 
Executive Branch of the plaintiff, except in 
the course of legal proceedings in which 
the United States is a party, for the purpose 
of securing compliance with this Final 
Judgment or a Companion Final Judgment 
or as otherwise required by law. 


XI 
[Jurisdiction Retained] 


(A) Jurisdiction is retained by this Court 
for the purpose of enabling any of the 
parties signatory to this Final Judgment to 
apply to this Court at any time for such 
further orders and directions as may be 
necessary or appropriate for the construc- 
tion or carrying out of this Final Judgment, 
for the enforcement or compliance there- 
with, and for the punishment of violations 
thereof, and for the amendment or modifica- 
tion of any of the provisions thereof in the 
event that the existing business structure or 
functions of any defendant signatory or the 
administrative structure of the Swiss watch 
industry agreement known as the Collective 
Convention shall substantially change or in 
the event of any substantial change in eco- 
nomic conditions affecting the horological 
industry in the United States or Switzerland; 


(B) In the event of a violation of this 
Final Judgment, plaintiff, in any enforce- 
ment proceeding, in addition to or in lieu of 
other and different relief, may apply to this 
Court for an order enjoining the importa- 
tion into the United States of such watch 
products for such period of time as the 
Court may direct, or directing the removal 
of now existing prohibitions with respect to 
sales of watch parts to or by watch manu- 
facturers, or enjoining any action which 
would prevent such sales; provided that this 
subsection (B) shall not be construed or 
interpreted as a determination or admission 
with respect to the power of the Court to 
grant such an order or with respect to the 
appropriateness or feasibility of such an 
order; 


[Companion Decrees] 


(C) In any proceeding brought under 
this Section XI the Court shall consider this 
Final Judgment in conjunction with the 
Companion Final Judgments; and any order 
entered in such proceeding may, in the dis- 
cretion of the Court, be applied also to such 
other Companion Final Judgments and to 
the defendants signatory thereto provided 
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due notice and an opportunity to be heard 
has been given to such defendants. 


Final Judgment as to American 
Watch Association, Inc. 


CASHIN, District Judge [In full text]: 
Plaintiff, United States of America, having 
filed its complaint herein on October 19, 
1954, defendant signatory hereto having 
appeared and filed its answer to such com- 
plaint denying the substantive allegations 
thereof; and the plaintiff and the said de- 
fendant, by their respective attorneys, hav- 
ing severally consented to the entry of this 
Final Judgment without trial or adjudica- 
tion of any issue of fact or law herein and 
without admission by any party signatory 
hereto in respect to any such issue; 


Now, Therefore, before any testimony 
has been taken herein, and without trial 
or adjudication of any issue of fact or 
law herein, and upon the consent of the par- 
ties signatory hereto, it is hereby Ordered, 
Adjudged, and Decreed as follows: 


i 
[Jurisdiction] 


This Court has jurisdiction over the sub- 
ject matter hereof and of the parties sig- 
natory hereto. The complaint states claims 
upon which relief may be granted against 
the defendant signatory hereto under Sec- 
tion 1 of the Act of Congress of July 2, 
1890, as amended, entitled “An act to pro- 
tect trade and commerce against unlawful 
restraints and monopolies’, commonly known 
as the Sherman Act, as amended, and 
under Section 73 of the Act of Congress 
of August 27, 1894, entitled “An Act To 
reduce taxation, to provide revenue for 
the Government, and for other purposes”, 
commonly known as the Wilson Tariff Act, 
as amended. 


II 
[Definitions] 
As used in this Final Judgment: 
(A) “AWA” means defendant American 
Watch Association, Inc.; 


(B) “FH” means the defendant Federa- 
tion Suisse des Associations de Fabricants 
d’ Horlogerie; 

(C) “Ebauches” means defendant Ebauches, 
SSuAs 
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(D) “UBAH” means the Union des 
Branches Annexes de |’ Horlogerie; 


(E) “Watch” means any timing mech- 
anism: (1) with a jewelled lever or cylinder 
escapement, or (2) operating by means of 
electric or electronic force, or (3) with 
an escapement which has metal pins instead 
of jewels at the lever either with or without 
a center wheel, which is designed to be 
worn or carried on the person, and includes 
also the movement without the case; 


(F) “Watch part” means any component 
part (including the case) of a watch; 


(G) “Watchmaking machine” means any 
machine designed to be used in the pro- 
duction of watches or watch parts; 


(H) “Person” means an individual, part- 
nership, firm, association or corporation, 
or any other business or legal entity; 


(1) “United States person” means any 
person residing or incorporated or having 
a place of business, whether directly or 
through a parent or subsidiary, in the 
United States; 


(J) ‘Technical aid” means managerial, 
financial, industrial or engineering assistance 
rendered by Swiss watch manufacturers to 
any person in the United States; 


(K) “Manufacturer supplier” means the 
Swiss producer of the watches distributed 
in the United States by a member of AWA; 


(L) “Companion Final Judgment” means 
any other Final Judgment heretofore or 
simultaneously herewith entered in this 
action by consent. 


III 
[Applicability] 

The provisions of this Final Judgment 
shall apply to AWA, its officers, directors, 
agents, servants, employees, successors, as- 
signs and subsidiaries and to those persons 
in active concert or participation with the 
defendant who receive actual notice of this 
Final Judgment by personal service or other- 
wise. 


IV 
[Limiting Import and Export] 

AWA is enjoined from aiding or further- 
ing, directly or indirectly, the execution 
or performance of any contract, agreement 
or understanding containing provisions which 
may limit the exportation from the United 
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States or importation into the United States 
of watches or watch parts produced by 
the respective manufacturer suppliers of any 
member of AWA or which may prevent 
any such member from manufacturing or 
otherwise dealing in watches or watch parts 
which are not of like quality to and in the 
same price range as watches or watch parts 
purchased from its manufacturer supplier. 


V 


[Restraints of Trade— 
Price Fixing] 


AWA is enjoined from entering into, 
performing, adhering to, maintaining or fur- 
thering, directly or indirectly, or claiming 
any rights under any combination, con- 
spiracy, contract, agreement, arrangement, 
understanding, plan or program, with any 
other person to: 


(A) Prevent, limit, restrict or attempt 
to prevent, limit or restrict: 


(1) The production of watches, watch 
parts or watchmaking machines in the United 
States; 

(2) The sale, use or distribution of watches, 
watch parts or watchmaking machines in 
the United States; 

(3) The exportation from or importation 
into the United States of watches, watch 
parts or watchmaking machines; 

(4) The removal in the United States of 
the case, dial or hands from any watch; 


(B) Fix, maintain, establish or adhere 
to prices, discounts, mark-ups or other 
terms or conditions of sale or distribution 
of watches, watch parts or watchmaking 
machines; 


(C) Refuse to deal or prevent others 
from dealing with any person in the pur- 
chase or sale of watches, watch parts or 
watchmaking machines for shipment to, 
within or from the United States. 


VI 
[Restraints of Trade—Coercion] 
AWA is enjoined from: 
(A) Prohibiting, limiting or otherwise 
preventing or attempting to prohibit, limit 
or prevent, or, by any means whatever, 


requiring or influencing others to prohibit, 
limit or prevent: 


(1) Any United States person from en- 
gaging in the production of watches, watch 
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parts or watchmaking machines in the United 
States; 


(2) Any United States person from ex- 
tending technical aid developed or hereto- 
fore openly extended by such person to 
its affiliated company in the United States 
engaged in or prepared to engage in the 
production of watches, watch parts or watch- 
making machines in the United States; 


(3) Any person in the United States 
from dealing in the United States in spe- 
cific brands, types or classes of watches, 
watch parts or watchmaking machines; 


(4) Any importer in the United States 
from removing in the United States the 
case, dial or hands from any watch; 


(5) Any person from exporting from or 
importing into the United States watches, 
watch parts or watchmaking machines; 


(B) Maintaining, disseminating or requir- 
ing adherence to any list containing the 
names of persons dealing in watches, watch 
parts or watchmaking machines for the 
purpose of, or having the effect of, pre- 
venting any person from dealing with any 
specific person so listed in the purchase, 
sale or distribution of watches, watch parts 
or watchmaking machines; 


(C) Preventing or requiring or influenc- 
ing others to prevent any person from deal- 
ing with any person in the purchase, sale 
or distribution of watches, watch parts or 
watchmaking machines; 


(D) Restricting or regulating, or attempt- 
ing to restrict or regulate, the use, channels 
of distribution or sale in the United States 
of watches, watch parts or watchmaking 
machines; 


(E) Requiring or influencing others to 
refrain from: 

(1) Engaging in the manufacture of 
watches, watch parts or watchmaking ma- 
chines; 

(2) Dealing in watches, watch parts or 
watchmaking machines produced in coun- 
tries other than Switzerland; or 

(3) Exporting watches, watch parts, or 
watchmaking machines; 
in order to induce a manufacturer supplier 
to grant or extend technical aid to, or as 
a condition of receiving such aid from any 
manufacturer supplier; 

(F) Agreeing to or taking any action, 
or adhering to any obligation to: 
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(1) Regulate or influence in any manner 
the choice of any person in the United States 
as selling agent of a Swiss manufacturer 
of watches or the selection of customers 
from whom such manufacturer’s selling 
agent may solicit orders; 


(2) Prevent, limit or restrict any person 
from selling watches on consignment; 

(3) Require or influence, in any way 
whatsoever, any person to offer or grant 
a specific guarantee on the sale of any 
watch in the United States; 

(4) Regulate or control the type, quality 
or price of any case, dial or hands to be 
used on watches sold in the United States; 


(G) Inducing any person to refuse to 
sell watches, watch parts or watchmaking 
machines to any customer in the United 
States by reason of such customer’s pric- 
ing or sales policies. 


Vil 
[Recommendations | 
AWA is enjoined from: 


(A) Advising or recommending or seek- 
ing to induce any person to: 

(1) Refrain from or limit the production 
in, or the export from or import into the 
United States of watches, watch parts or 
watchmaking machines; 

(2) Refrain from dealing in specific brands, 
types or classes of watches, watch parts 
or watchmaking machines; 

(3) Distribute watches through any speci- 
fied channels or to any specified categories 
of retailers or customers; 

(4) Refrain from removing the case, dial 
or hands from a watch produced in Switzer- 
land; 

(5) Utilize or offer any specified guar- 
antee on the sale of any watch; 


(6) Maintain, fix or establish any speci- 
fied price, discount or mark-up on the sale 
of watches, watch parts or watchmaking 
machines; 

(7) Adopt any plan, program or policy 
or promulgate any regulation, or make any 
recommendation, the purpose or effect of 
which is to eliminate or reduce price cutting 
in the United States, or to eliminate or 
control the customers to whom watches 
may be sold, except that defendant AWA, 
upon the specific request of a member of 
the AWA Association, may collect and 


1 69,655 


76,602 


solicit information relating tc the credit 
standing of the United States customer 
or proposed customer of such requesting 
member, and may disseminate the results 
of such credit investigation to such requesting 
member, provided that such information is 
disseminated with an accompanying state- 
ment that the material furnished for infor- 
mation only and shall not be construed 
to require that such member refrain from 
dealing with the person with respect to 
whom the information is furnished; 


(B) Sponsoring, calling, holding or par- 
ticipating in any meeting or conference 
for the purpose or with the effect of engag- 
ing in or furthering any activities inconsist- 
ent with any provision of this Final Judgment 
or a Companion Final Judgment; 


(C) Publishing any bulletin or dissem- 
inating any information to its members 
or to any other persons relating to any 
plan, program or policy or any regulation, 
agreement or proposal of any Swiss watch 
industry organization or other person which 
is contrary to or inconsistent with any pro- 
vision of this Final Judgment or a Com- 
panion Final Judgment; 


(D) Participating in, assisting or making 
any recommendations in connection with 
any plan, program or policy or any regu- 
lation, agreement or proposal of any Swiss 
watch industry organization or other per- 
son which is contrary to or inconsistent 
with any provision of this Final Judgment 
or a Companion Final Judgment; 


(E) Adopting or maintaining any policies 
respecting membership, eligibility or dis- 
qualification to regulate or influence: 


(1) Pricing or sales policies relating to 
watches, watch parts or watchmaking ma- 
chines; 

(2) Customers to whom watches, watch 
parts or watchmaking machines are sold 
or delivered; 


(3) Persons from whom or to whom 
watches, watch parts or watchmaking ma- 
chines are purchased or sold; 


(F) Entering into, collaborating in or 
sharing the financial cost of advertising, or 
public relations activities relating to watches, 
watch parts or watchmaking machines with 
FH, Ebauches, UBAH or similar foreign 
organizations representing the Swiss watch 
industry, provided, however, that nothing 
contained in this judgment shall otherwise 
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prohibit AWA from acting as the representa- 
tive of American Importers in Switzerland. 


VIII 
[Publication of Information] 


(A) Defendant AWA is enjoined from 
collecting, soliciting, publishing or dissemi- 
nating, and from requiring or inducing 
others to collect, solicit, publish or dis- 
seminate, any information regarding: 


(1) The nature or amount of technical 
aid given by a Swiss manufacturer of watches 
or watch parts to any United States person; 


(2) Any rule or regulation, bulletin or 
circular, whether in the form of a letter or 
otherwise issued by FH or by any other 
person in Switzerland relating to the manu- 
facture, sale, distribution or use of watches, 
watch parts or watchmaking machines 
other than that part of such rule, or regu- 
lation, which establishes or refers to the 
sales prices and conditions of payment of 
watches, watch parts or watchmaking ma- 
chines to be charged by, or which expressly 
relates to the quality or other physical 
characteristics of watches, watch parts or 
watchmaking machines manufactured by, the 
producers or exporters thereof in Switzerland; 


(3) Commercial practices or business 
reputation of any specific United States 
person engaged in the production, purchase, 
or sale or distribution of watches, watch 
parts or watchmaking machines; 


(4) Costs or suggested prices for specific 
watches, watch parts or watchmaking ma- 
chines sold in United States domestic com- 
merce or for export from the United States 
or for watches, watch parts or watchmak- 
ing machines sold by specific persons in 
United States domestic commerce or for 
export from the United States; 


(5) Personnel, corporate ownership, cus- 
tomers of or commissions earned by selling 
agents of Swiss manufacturers in the United 
States. 


(B) AWA is enjoined from publishing or 
disseminating, except in composite form, to 
its members or any other person or from 
requiring or influencing others to so publish 
or disseminate any information regarding: 


(1) Sales in the United States of Swiss 
watches on consignment; 


(2) Retail prices of watches sold in the 
United States; 
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(3) The conduct of any specific person or 
distributor of any brand name watch as 
respects the guarantee or repair policies of 
such person in respect to Swiss watches. 


(C) AWA is enjoined from collecting or 
soliciting, except by voluntary means, any 
information regarding the type or volume 
of watches, watch parts or watchmaking 
machines, manufactured, purchased, sold or 
distributed by any specific person and from 
publishing or disseminating such informa- 
tion, except in composite form, to its mem- 
bers or any other persons. 


[Permissive Provisions] 


Provided, however, that nothing in this 
Final Judgment shall be construed to pro- 
hibit AWA from: 


(1) Furnishing to a member of defendant 
AWA, upon its specific written request, in- 
formation relating to the credit standing of 
any customer or potential customer of such 
member requesting such information, pro- 
vided such information is disseminated with 
an accompanying statement that the ma- 
terial furnished is for information only and 
shall not be construed to require that such 
member refrain from dealing with the per- 
son with respect to which the information 
was furnished; 


(2) Presenting its views and making recom- 
mendations on behalf of its members to 
Congressional Committees and administra- 
tive agencies in regard to tariffs, excise 
taxes, customs and similar matters affecting 
the interests of AWA. 


IX 


AWA is enjoined from: 

(A) Contributing to, furthering or sup- 
porting in any way, any association or 
organization which AWA knows or should 
have known to be directly or indirectly en- 
gaging in or furthering any activities con- 
trary to any provision of this Final Judgment 
or a Companion Final Judgment; 


(B) Taking any action to impose or per- 
mit the imposition of any penalty of any 
kind upon, or discriminate or permit such 
discrimination against any person by rea- 
son of: 

(1) Violation by such person of any pro- 
vision of an agreement or understanding in- 
consistent with any provision of this Final 
Judgment or a Companion Final Judgment; 
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(2) Such person’s activities expressly au- 
thorized to or required of such person by 
this Final Judgment or a Companion Final 
Judgment. 


xX 
[Directions for Compliance] 


(A) Defendant AWA is ordered: 

(1) To give to each present and future 
member of AWA a copy of this Final 
Judgment and to inform each present and 
future member that AWA is bound by the 
provisions of this Final Judgment; 

(2) To require each committee established 
by AWA or under its auspices, which is 
empowered to consider any of the following 
matters, to maintain minutes of each meet- 
ing of such committee and to prepare 
annually a report on the activities of such 
committee: 


(a) Members’ complaints or commercial 
disputes to which any member is a party; 


(b) Market conditions, distribution chan- 
nels, advertising policies and sales practices 
concerning watches, watch parts or watch- 
making machines; 


(c) Trade practices in the United States 
and Switzerland; 


(d) Smuggling: 


(e) Relations between Swiss and United 
States watch industries; 

(3) To cause the following statement to 
be made a part of its by-laws: 


AWA is bound by and has agreed to 
adhere to all of the provisions of the Final 
Judgment entered into between defendant 
AWA and the United States Department 
of Justice, and membership (in this Associa- 
tion) may not be used as a means, either 
directly or indirectly, of carrying out any 
activity prohibited to defendant AWA by 
the terms of the above referred to Final 
Judgment. Members who use their mem- 
bership in this Association to engage in 
activities prohibited by this Final Judgment 
shall, upon this fact being established to 
AWA’s satisfaction, be liable to having 
their membership cancelled; a statement of 
the facts and circumstances of such mem- 
ber’s activities will be filed with the De- 
partment of Justice; 

AWA is enjoined from adopting, ad- 
hering to or enforcing any by-law, rule or 
regulation, or being a party to any agree- 
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ment or understanding, the purpose or 
effect of which is contrary to any provision 
of this Final Judgment or a Companion 
Final Judgment. 


XI 
[Enforcement and Compliance] 


(A) For the purpose of securing com- 
pliance with this Final Judgment and with 
the Companion Final Judgments, duly au- 
thorized representatives of the Department 
of Justice shall, on written request of the 
Attorney General or the Assistant Attorney 
General in charge of the Antitrust Division, 
on reasonable notice to the defendant signa- 
tory hereto, be permitted, subject to any 
privilege recognized by this Court: 


(1) Access during the office hours of 
such defendant, to all books, ledgers, ac- 
counts, correspondence, memoranda and 
other records and documents in the posses- 
sion or under the control of such defendant 
relating to any matters contained in this 
Final Judgment or a Companion Final 
Judgment; 

(2) Subject to the reasonable convenience 
of such defendant and without restraint or 
interference from such defendant, to inter- 
view officers or employees of such defendant 
who may have counsel present, regarding 
any such matters. 


(B) AWA is ordered to submit to the 
plaintiff upon written request reports in 
writing with respect to any of the matters 
contained in this Final Judgment or in a 
Companion Final Judgment. 


(C) No information obtained by the means 
provided in this Section XI shall be divulged 
by any representative of the Department of 
Justice to any person other than a duly 
authorized representative of the Executive 
Branch of the plaintiff, except in the course 
of legal proceedings in which the United 
States is a party, for the purpose of securing 
compliance with this Final Judgment or a 
Companion Final Judgment or as otherwise 
required by law. 


XII 
[Jurisdiction Retained] 


(A) Jurisdiction is retained by this Court 
for the purpose of enabling any of the 
parties signatory to this Final Judgment 
to apply to this Court at any time for such 
further orders and directions as may be 
necessary or appropriate for the modifica- 
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tion, construction or carrying out of this 
Final Judgment, for the enforcement or 
compliance therewith, and for the punish- 
ment of violations thereof, and for the 
amendment or modification of any of 
the provisions thereof in the event that the 
existing business structure or functions of 
the defendant signatory shall substantially 
change or in the event of any substantial 
change in economic conditions affecting the 
horological industry in the United States or 
Switzerland. 


(B) In the event of a violation of this 
Final Judgment, plaintiff, in any enforce- 
ment proceeding, in addition to or in lieu 
of other and different relief, may apply to 
this Court for an order enjoining the im- 
portation into the United States of such 
watch products, for such period of time as 
the Court may direct, or directing the re- 
moval of now existing prohibitions with 
respect to sales of watch parts to or by 
watch manufacturers, or enjoining any ac- 
tion which would prevent such sales; provided 
that this subsection shall not be construed 
or interpreted as a determination or admis- 
sion with respect to the power of the Court 
to grant such an order or with respect to 
the appropriateness or feasibility of such an 
order. 


[Companion Decrees] 


(C) In any proceeding brought under 
this Section XII, the Court shall consider 
this Final Judgment in conjunction with 
the Companion Final Judgments; and any 
order entered in such proceeding may, in 
the discretion of the Court, be applied also 
to such other Companion Final Judgments 
and to the defendants signatory thereto 
provided due notice and an opportunity to 
be heard has been given to such defendants. 


Final Judgment as to Foote, 
Cone & Belding, Inc. 


Casuin, District Judge [Jn full text]: 
Plaintiff, United States of America, having 
filed its complaint herein on October 19, 
1954, and all the defendants having ap- 
peared and filed their answers to such 
complaint denying the substantive allega- 
tions thereof; and the plaintiff and the de- 
fendant Foote, Cone & Belding, Inc., by 
their attorneys herein, having severally 
consented to the entry of this Final Judg- 
ment herein without trial or final adjudi- 
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cation of any issue of fact or law herein, 
and without admission by any party signa- 
tory hereto in respect to any such issue; 

Now, Therefore, before any testimony has 
been taken herein, and without trial or final 
adjudication of any issue of fact or law 
herein, and upon the consent of the parties 
signatory hereto, it is hereby 


Ordered, Adjudged and Decreed, as follows: 


I 
[Jurisdiction | 

This Court has jurisdiction over the 
subject matter hereof and of the parties 
signatory hereto. The complaint states 
claims upon which relief may be granted 
against the defendant signatory hereto under 
Section 1 of the Act of Congress of July 2, 
1890, as amended, entitled “An Act to 
protect trade and commerce against unlaw- 
ful restraints and monopolies”, commonly 
known as the Sherman Act, and under 
Section 73 of the Act of Congress of Au- 
gust 27, 1894, as amended, entitled “An Act 
to reduce taxation, to provide revenue for 
the Government, and for other purposes”, 
commonly known as the Wilson Tariff Act. 


II 
[Definitions] 
As used in this Final Judgment: 


(A) “Defendant” refers to the defendant 
Foote, Cone & Belding, Inc.; 

(B) “Watch” means any timing mech- 
anism (1) with a jewelled lever or cylinder 
escapement, or (2) operating by means of an 
electric or electronic force, or (3) with an 
escapement which has metal pins instead 
of jewels either with or without a center 
wheel and includes also the movement with- 
out the case, which is designed to be worn 
or carried on the person; 

(C) “Watch part” means any component 
part (including the case) of a watch with 
a jewelled lever or cylinder escapement or 
operating by means of an electric or elec- 
tronic force; 

(D) “Watchmaking machine” means any 
machine designed to be used in the produc- 
tion of watches or watch parts; 

(E) “United States person” means any 
person residing or incorporated or having 
a place of business, whether directly or 
through a parent or subsidiary, in the 
United States; 
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(F) “Companion Final Judgment” means 
any other Final Judgment entered in this 
action. 


III 


[Restraint of Trade— 
Price Fixing] 

Defendant is enjoined from entering into, 
performing, adhering to, maintaining or fur- 
thering, directly or indirectly, or claiming 
any rights under any combination, con- 
spiracy, contract, agreement, arrangement, 
understanding, plan or program, with any 
other person to: 


(A) Prevent, limit, restrict or attempt to 
prevent, limit or restrict: 

(1) The production of watches, watch 
parts or watchmaking machines in the 
United States; 

(2) The sale, use and distribution of 
watches, watch parts or watchmaking ma- 
chines in United States domestic commerce; 


(3) The exportation from the United 
States or the importation into the United 
States of watches, watch parts or watch- 
making machines; 

(B) Determine or otherwise influence the 
terms or conditions under which: 


(1) Any person shall produce watches, 
watch parts or watchmaking machines in 
the United States; 


(2) Any person shall sell, use or dis- 
tribute watches, watch parts or watchmak- 
ing machines in the United States; 


(3) Any person shall export from or im- 
port into the United States watches, watch 
parts or watchmaking machines; 


(C) Fix, maintain, stabilize or adhere to 
prices, discounts, markups or other terms 
or conditions of sale or distribution of 
watches, watch parts and watchmaking 
machinery; 

(D) Refuse to deal or require, cause or 
induce any person to refuse to deal with 
any specific persons in the purchase or sale 
of watches, watch parts or watchmaking 
machines. 


IV 
[Advertising Activities] 
Defendant is enjoined from: 


(A) Advertising or engaging in promo- 
tional work or other public relations activi- 
ties for or on behalf of any association of 
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Swiss manufacturers of watches or of any 
organization representing such manufac- 
turers or association, which are designed 
to induce or influence the people in the 
United States to purchase Swiss watches 
only through retail jewelers, unless such 
advertisements or promotional work or other 
public relations activities are also designed 
to inform the people in the United States 
that there are sources other than retail 
jewelers from whom such Swiss watches may 
be purchased in the United States; 


(B) Furnishing for or on behalf of any 
association of Swiss manufacturers of watches 
or of any organization representing such 
manufacturers or association, advertising or 
promotional material to United States retail 
watch dealers on a basis which discrimi- 
nates against any type or class of such 
dealers. 


V 
[Directions for Compliance} 


Defendant is enjoined from discriminat- 
ing or retaliating in any way whatsoever, 
or from inducing or causing others to dis- 
criminate or retaliate against any defendant 
or any United States person by reason of 
such person’s engaging in conduct specifi- 
cally required or authorized under this 
Final Judgment or a Companion Final Judg- 
ment. 


Vil 
[Exchange of Information] 


(A) Defendant is enjoined from publish- 
ing or disseminating any of the following 
types of information relating to activities 
and conduct of specific individual members 
of the watch industry: 


(1) Type and volume of watches, watch 
parts and watchmaking machines manu- 
factured, purchased, sold or distributed by 
any specifically designated person in the 
United States; 

(2) Costs, prices, suggested prices, dis- 
counts, markups or terms and conditions 
of sale for specific watches, watch parts 
or watchmaking machines sold in the United 
States or for watches, watch parts or 
watchmaking machines sold by specifically 
designated persons in the United States; 

(3) Business conduct of any specifically 
designated person or distributor in the 
United States of any specific brand name 
watch as respects pricing, sales on con- 
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signment, guarantees or distribution outlets 
used; or business conduct respecting pric- 
ing, sales on consignment, guarantees or 
distribution outlets used for designated 
watches, watch parts or watchmaking ma- 
chines sold in or exported from the United 
States; 


(4) Commercial practices or business rep- 
utation of any specifically designated person 
in the United States engaged in the pro- 
duction, purchase, sale or distribution of 
watches, watch parts or watchmaking ma- 
chines; 


Provided that nothing herein contained in 
this Section VI(A) is to be construed as 
enjoining defendant from publishing or dis- 
tributing or otherwise using in composite 
form any of the foregoing in line with its 
normal business as an advertising agency. 


(B) Defendant is enjoined from collect- 
ing or disseminating any information re- 
specting: 


(1) Any rule, regulation, bulletin or circu- 
lar of Federation Suisse des Associations 
de Fabricants d’Horlogerie, Ebauches, S. A., 
Or any person in Switzerland representing 
the Swiss watch industry relating to the 
Swiss watch industry except such parts 
thereof as expressly establish the sales price 
or conditions of payment of watches, watch 
parts or watchmaking machines to be charged 
by the producers or exporters thereof in 
Switzerland; 


(2) Any blacklist containing the names 
of persons who shall not purchase or re- 
ceive Swiss watches, watch parts or watch- 
making machines, 


VII 
[Permissive Provisions] 


Nothing contained in this Final Judg- 
ment shall be construed to prohibit or 
enjoin the defendant from advising, con- 
sulting with or reporting to any client 
concerning or participating with any client 
in the sale, distribution, pricing and market- 
ing of its client’s own products. 


It is provided further that for a period 
of five (5) years defendant may not at the 
same time represent more than one Swiss 
manufacturer of watches, but the foregoing 
limitation shall not apply to the representa- 
tion of importers or American manufac- 
turers. 


© 1960, Commerce Clearing House, Inc. 


Number 149—209 
4-1-60 


VIII 
[Enforcement and Compliance] 


(A) For the purpose of securing compli- 
ance with this Final Judgment and the 
Companion Final Judgments duly author- 
ized representatives of the Department of 
Justice shall, on written request of the 
Attorney General or the Assistant Attorney 
General in charge of the Anti-trust Division, 
on reasonable notice to defendant, be per- 
mitted, subject to any privilege recognized 
by this Court: 

(1) Access during the office hours of de- 
fendant, to all books, ledgers, accounts, 
correspondence, memoranda and other rec- 
ords and documents in the possession or 
under the control of defendant relating to 
any matters contained in this Final Judg- 
ment or a Companion Final Judgment; 


(2) Subject to the reasonable convenience 
of defendant and without restraint or inter- 
ference from defendant, to interview of- 
ficers or employees of defendant who may 
have counsel present, regarding any such 
matters. 

(B) Defendant is ordered to submit to 
the plaintiff upon written request reports 
in writing with respect to any of the mat- 
jers contained in this Final Judgment or 
in a Companion Final Judgment. 


(C) No information obtained by the means 
provided in this Section VIII shall be 
divulged by any representative of the De- 
partment of Justice, to any person other 
than a duly authorized representative of 
the Executive Branch of the plaintiff, ex- 
cept in the course of legal proceedings in 
which the United States is a party, for 
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the purpose of securing compliance with 
this Final Judgment or a Companion Final 
Judgment or as otherwise required by law. 


eX 
[Jurisdiction Retained] 


(A) Jurisdiction is retained by this Court 
for the purpose of enabling the parties 
signatory to this Final Judgment to apply 
to this Court at any time for such further 
orders and directions as may be necessary 
or appropriate for the modification, con- 
struction or carrying out of this Final 
Judgment, and for the enforcement or com- 
pliance therewith, for the punishment of 
violations thereof; and for the amendment 
or modification of any of the provisions 
thereof in the event that Federation Suisse 
des Associations de Fabricants d’ Horlogerie 
or Ebauches, S. A., shall substantially change 
their existing business functions or the ad- 
ministrative structure of the Convention 
or in the event of any substantial change 
in economic conditions affecting the horo- 
logical industry in the United States or 
Switzerland. 


[Companion Decrees] 


(B) In any proceeding brought under 
this Section IX, the Court shall consider 
this Final Judgment in conjunction with 
the Companion Final Judgments; and any 
order entered in such proceeding may, in 
the discretion of the Court, be applied also 
to such other Companion Final Judgments 
and to the defendants signatory thereto 
provided due notice and an opportunity to 
be heard has been given to such defendants. 


[7 69,656] United States v. Seymour S. Hindman. 
In the United States District Court for the District of New Jersey. Civil Action No. 


450-59, Dated January 15, 1960. 


Federal Trade Commission Act 
Federal Trade Commission Enforcement and Procedure—Suit for Civil Damages for 
Violation of FTC Order—Motions for Summary Judgment—“Custom-Tailored” and 
“Custom-Made” Military Uniforms.—A seller of military uniforms, in a Government suit 
to recover civil damages for violation of an FTC cease and desist order, would be permitted 
to show that the labeling of his uniforms as “custom-tailored” does not violate an order 
which prohibited him from representing that they were “custom-made.” Thus, the court 
denied summary judgment for the Government on this point. 
See Federal Trade Commission Enforcement and Procedure, Vol. 2, 8661. 
Unfair Practices—Jurisdiction and Power of Commission—Suit for Civil Damages for 
Violation of FTC Order—Motions for Summary Judgment—Labels as Representations.— 
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In a suit to recover civil damages for violation of a Federal Trade Commission cease and 
desist order, a contention of a seller of military uniforms that the labels on the uniforms 
do not constitute “representations” within the meaning of the order was rejected. The 
order prohibited certain representations made directly or indirectly and in connection with 
the sale or distribution of the uniforms. “That the use of a label in connection with the 
sale and distribution of goods is a representation as to the nature of the goods sold or 


distributed is not only common sense but common law.” 


judgment for the Government on this point. 
See Unfair Practices, Vol. 2, J 5201. 


Thus, the court granted summary 


For the plaintiff: Chester A. Weidenburner, U. S. Attorney (by Harold Weideli, Jr., 


Assistant United States Attorney). 
For the defendant: Aaron B. Weingast. 


An action to recover civil penalties for violation of a Federal Trade Commission cease 


and desist order in Dkt. 6647. 


Opinion 

HartsHorne, District Judge [In full text] : 
The defendant is in the business of selling 
military uniforms to military personnel. On 
March 13, 1957, after a hearing under the 
Federai Trade Commission Act, as amended, 
15 U. S. C. 41-58, wherein the defendant 
was charged with violating Section 5(a) of 
the Act, as amended, 15 U. S. C. A. 45(a), 
the Commission issued a cease and desist 
order against the defendant, and others, 
which was duly served on the defendant on 
March 21, 1957. This order provided, as 
far as pertinent: 


“Tt is ordered that Seymour S. 
Hindman directly or through any 
corporate or other device in connection 
with the offering for sale, sale, or distribu- 
tion of military clothing in commerce 

do forthwith cease and desist from 
representing, directly or indirectly: . 
that the military clothing offered for sale 
or sold, or any of it, is custom made...” 


The defendant admits that thereafter he 
made certain sales of military clothing in 
commerce and that the uniforms so sold 
bore the label “custom-tailored.” Accord- 
ingly, plaintiff Government filed its civil 
complaint to recover the civil penalties for 
such violations as provided by the above 
statutes. After answer filed, plaintiff and 
defendant each thereupon moved for sum- 
mary judgment, these motions having been 
duly heard. 


There having been no appeal from the 
above cease and desist order, it stands as 
res judicata. U.S. v. Willard Tablet Co., 141 
F. 2d 141 (7 Cir. 1944); U. S. uv. Piuma, 40 
1 Shey JUICY ID) Ch. Se, IDE Cal, AMID 
affirmed [1940-1943 TraprE Cases { 56,196] 
126 F. 2d 601 (9 Cir. 1942), cert, den. 1942, 
SIAURST 687% 
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The defendant now concedes that he was 
engaged in commerce as defined in the stat- 
ute and withdraws his Fifth Affirmative 
Defense, except as it may apply to the miti- 
gation of damages. 


However, the defendant makes two points 
in support of his motion for summary 
judgment, (1) that he made no representa- 
tion whatever subsequent to the entry and 
service of such cease and desist order, 7. e., 
that the label on the uniforms sold could 
not constitute a representation of any kind, 
and (2) even if such label constituted a 
representation, the meaning of the repre- 
sentation that such uniforms were “‘custom- 
tailored” substantially differed from the 
forbidden representation that such uniforms 
were “custom-made.” 


As to the first point, it should be noted 
that not only is the defendant ordered to 
cease and desist from making the forbidden 
representation, either “directly or indirectly”, 
but that such representation is forbidden in 
connection either with the “offering for sale 
* * * of military clothing’, or with the 
“sale * * * of military clothing”, or with 
the “distribution of military clothing.’ In 
other words, the defendant is required to 
cease and desist from making the forbidden 
representation not only in connection with 
the entry into the contract for the purchase 
and sale of the uniforms, and this either di- 
rectly or indirectly, but he is also forbidden 
to make such representations in connection 
with the actual sale and also in connection 
with the distribution of the military clothing. 
Obviously, if the placing of a label on a 
military uniform is a representation at all, 
it is a representation when the sale of such 
clothing is made or when distribution of 
such clothing on such sale occurs. Further- 


© 1960, Commerce Clearing House, Inc. 


Number 149—211 
4-1-60 


more, that the use of a label in connection 
with the sale and distribution of goods is a 
representation as to the nature of the goods 
sold or distributed is not only common sense 
but common law. U.S. v. Vitamin Industry, 
Inc., 130 F. Supp. 755 (D. Neb. 1955); 
Hunter Milling Co. v. Satterwhite, 60 S. W. 
2d 316, 319 (Tex. 1933). 


Turning to the defense that the label ° 


“custom-tailored” does not mean “custom- 
made”, and thus does not violate the cease 
and desist order, we must bear in mind the 
principle that the meaning to be given such 
representations as these is not the meaning 
which would be attached to them by experts, 
but by the average man who would be likely 
to purchase the articles in question and to 
whom those representations are thus made. 
Further, if the term used to this average 
purchaser means substantially the same as 
does the forbidden term, so that the public 
has been misled, contrary to the order, a 
violation exists. Aronberg v. F. T. C. [1940- 
1943 TRADE CASES { 56,324], 132 F. 2d 165 (7 
Cir. 1942) ; U. S. v. Piwma, supra. 


In Funk & Wagnall’s New Standard 
Dictionary, “custom-made” is defined as 
“made to order, as distinguished from 
ready-made.” In Webster’s New Collegi- 
ate Dictionary, 2nd Edition, the word 
“tailored” is defined as “cut and fitted by a 
tailor or as if by a tailor, (a) custom-made; 
(b) characteristic of a tailor’s work.” So 
it might well seem that “custom-tailored” 
would mean not ready-made, but made to 
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order or “custom” and by a tailor, 7. e., 
“custom-made.” 


On the other hand, the defendant repre- 
sents that he can prove that, as applied to 
military uniforms at least, “custom-tailored” 
means that the uniform is ready-made, but 
is given particularly fine stitching or other 
tailoring finish, which makes it a substanti- 
ally different garment from ready-made 
military uniforms. Since the plaintiff Govern- 
ment did not require the defendant to 
verify his ability to produce evidence to 
that effect, it is clear that the defendant 
should be given the opportunity to produce 
such evidence, simply to show that his label 
representation of “custom-tailored” did not 
constitute a representation that the uniforms 
in question were “custom-made”, as under- 
stood by the purchasers of such uniforms in 
the military service. 


Thus defendant’s motion for summary 
judgment must be denied and plaintiff’s mo- 
tion for summary judgment granted on the 
issue of whether a representation had oc- 
curred, but denied on the meaning of 
“custom-made.” A jury trial will occur on 
the limited issue as to whether or not the 
label term “custom-tailored” on defendant’s 
uniforms means to their purchasers that 
they are “custom-made”, and if a deter- 
mination of liability results, on the issue of 
damages. Leimer v. Woods, 196 F. 2d 828 (8 
Cir. 1952). 


An order may be entered accordingly. 


[] 69,657] United States v. American Society of Composers, Authors and Publishers. 
In the United States District Court for the Southern District of New York. Civil 


No. 13-95. 


Proceedings on October 19, 1959. Order dated November 16, 1959.* 


Case No. 593 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Department of Justice Enforcement and Procedure—Civil Suits for Injunctive Relief 
—Intervention by Private Persons in Government Action—Music Publishing Industry.— 
Alleged “smaller members” of a society of composers, authors, and publishers of music 
were denied a motion to intervene in a proceeding brought by the Government to modify 
an earlier consent decree entered against the society. The alleged smaller members, con- 
tending that the proposed modifications were insufficient to protect them and other 
members from the “dominating publisher members” of the society, sought to intervene 
pursuant to Rule 24(a)(2) of the Federal Rules of Civil Procedure on the ground that 


* The excerpts from the Transcript of Pro- 
ceedings before Chief Judge Ryan (which re- 
sulted in the modification of the ASCAP decree 
reported at 1960 TRADE CASES 69,612) and 
the Order published herewith are taken from 


Trade Regulation Reports 


a Jurisdictional Statement filed in support of 
an appeal to the U. S. Supreme Court, Docket 
788, October 1959 Term, under the title Sam 
Fox Publishing Co., Inc, v. U. 8.—CCH. 
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their interests were not adequately represented by the parties to the action, that is, the 
Government and the society, and that the smaller members, although not adequately 
represented, would nevertheless be bound by any judgment entered. The inadequacy of 
the representation was allegedly demonstrated by (1) the Government’s “acquiescence” 
in proposed modifications permitting the “dominant” members to continue their control 
of the society, and (2) the control of the society’s board of directors by the larger mem- 
bers, and the conflict of interest between those larger members and the smaller members. 
The court found, however, that the representation of the public and the smaller members, 
by the Government, was adequate and in the public interest; that the applicants were 
members of and were represented by the society with their consent; and that the applicants 
had permitted the cause, in which they were not named as parties, to proceed to judgment. 


See Department of Justice Enforcement and Procedure, Vol. 2, { 8221.350. 
For the plaintiff: Richard B. O’Donnell and Walter E. Bennett. 


For the defendant: Arthur E. Dean. 


Amicus curiae: 


Charles A. Horsky, Washington, D. C. 


For the district court’s most recent modification of the ASCAP decree, see 1960 
Trade Cases { 69,612; for the original decree, see 1940-1943 Trade Cases {[ 56,104; for the 
decree as modified in 1950, see 1950-1951 Trade Cases {| 62,595; and for opinions of the 
district court, see 1950-1951 Trade Cases J 62,898 and 1956 Trade Cases {| 68,524. 


[Intervention in Government Action] 


Mr. Horsky: Thank you, your Honor. 
We have filed a formal motion for leave 
to intervene on behalf of four publishing 
firms which J think you have copies of. 

The Court: Yes. Let me get your papers. 
I know I have them here. 

Whom do you represent? 

Mr. Horsky: Four publishers who are 
listed in the first paragraph of the document 
which you have there. 

The Court: Do I understand that you 
represent the Sam Fox Publishing Com- 
pany, Inc? 

Mr. Horsky: That’s right. 

The Court: According to your petition 
they have been a member of the defendant 
Society since 1924? 

Mr. Horsky: Yes, sir. 

The Court: And I assume that they are 
still members. 

Mr. Horsky: That’s right. 

The Court: And you represent Movietone 
Music Corporation which has been a mem- 
ber of ASCAP since 1932? 

Mr. Horsky: Correct. 

The Court: And I assume that corpo- 
ration is also a member yet. 

Mr. Horsky: Yes, sir. 

The Court: And third is the Pleasant 
Music Publishing Corporation, which, it is 
recited, has been a inember of ASCAP 
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since 1941. I assume that corporation is still 
a member of the defendant Society? 

Mr. Horsky: Correct. 

The Court: And the fourth applicant, 
Jefferson Music Company, is a member of 
ASCAP since 1945? 

Mr. Horsky: That is correct, and it still 
is a member. 

The Court: Your application to intervene 
is denied. 


Mr. Horsky: May I be heard on that, 
your Honor? 
The Court: I will hear you later on, if 


you want to, but I have examined the law 
on the subject. You are members of the 
defendant Society, and I feel that you have 
therefore surrendered your right to inter- 
vene as individuals. I also feel at this time, 
this suit having proceeded to final judgment 
by consent, that it will serve no useful 
purpose and will not promote the interests 
of the administration of justice or the ac- 
complishment of the purposes of this suit 
to permit you to intervene. For those rea- 
sons—and, if necessary, I will write a memo- 
randum on it although I would prefer not 
to do so—your application to intervene 
is denied. You may have an exception. You 
may submit a formal order so that, in the 
event you feel aggrieved, you may take any 
appropriate steps that you desire. 
However, I will grant to you the same 
privileges that I have indicated I will grant 
to Mr. Eastman. I will permit you not to 
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appear in this suit, but I will permit you 
to address the Court as a friend of the 
Court so that the Court might have, in 
determining whether or not the proposed 
amendment to the consent decree should 
be entered, the benefit of your observations 
and your comments. They may be helpful. 


You will be heard, if you desire, later on 
as a friend of the Court. You may have an 
exception to my ruling denying your right 
to intervene. 


Mr. Horsky: I wonder if you would let 
me argue my motion to intervene. I think 
I can persuade you that this is different 
from most of the cases you have looked up 
in your researches. If you are persuaded 
you will not change your mind, then I will 
not waste your time. 


The Court: Mr. Horsky, I am not one 
who believes, in my functioning here as a 
judge, that I possess infallibility. I have not 
been divinely ordained to perform any of 
my duties. Perhaps, when I hear you as a 
friend of the Court, you may then go into 
this subject as to your possible right to 
intervene. (pp. 7-9A). 

a Gk! ok 


The Court: Don’t you overlook one very 
important thing, and that is this? That the 
Government, represented by the Attorney 
General, is acting impartially to accomplish 
a just result, and that it is protecting not 
only the public but it is protecting, as best 
it can, and to the extent that it feels it 
should, this minority group, including the 
minority group for which you speak? Don’t 
you overlook that? 


Mr. Horsky: No, I do not overlook that. 
I have not been addressing myself to that 
yet, because that is not the basis on which 
your Honor ruled out my motion to inter- 
vene in the first instance. You said I was 
represented by the Society. 

The Court: Wait a minute. Excuse me. 
I think you have overlooked one of the rea- 
sons why I denied you a right to intervene. 
I denied you the right to intervene first, 
because you were represented by the So- 
ciety, and by the Society with your consent, 
you having become a member of it. 


Mr. Horsky: That is right. 


The Court: Secondly, I denied you the 
right to intervene because you were not a 
named party to the suit, and the suit had 
proceeded to a consent judgment. 
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Third, I denied you the right to intervene 
because I felt that the interest that you 
represented and wanted to speak for was 
represented by the Government in the person 
of the Attorney General. 

Mr. Horsky: All right. Now, let me 
speak too—I think I have addressed myself 
to why I believe the Society, in the person 
of Mr. Dean, and the board of directors, 
who speak for them, today, does not repre- 
sent me, or my client. 

The Court: I am not going to hear you 
at great length on that. 

Mr. Horsky: I do not want to take any 
great length of time. 


The Court: Let’s confine ourselves to this 
decree. 

Mr. Horsky: Let me say one word why 
the Department of Justice does not, and it is 
as simple as this— 

The Court: I would prefer, though I do 
not want you to be precluded from going 
into it, I would prefer you did not. 

Mr. Horsky: All right, let me go on to 
the next thing to which we object. 


The Court: All right. (pp. 167-169). 


Order Denying Motion for Leave 
to Intervene 


Ryan, Chief Judge [Jn full text]: Upon 
the motion for intervention of Sam Fox 
Publishing Company, Inc., Movietone Music 
Corporation, Pleasant Music Publishing 
Corporation, and Jefferson Music Company, 
Inc., dated October 13, 1959, the Pleading 
in Intervention submitted therewith, the 
Order of this Court dated June 29, 1959, to: 
gether with the Proposed Consent Further 
Amended Final Judgment, the proposed 
Writers’ Distribution Plan and the proposed 
Weighting Formula submitted therewith, 
the Amended Final Judgment entered March 
14, 1950 [1950-1951 TrapE Cases J 62,595], 
and upon mailings to the membership of the 
American Society of Composers, Authors 
and Publishers dated July 10, 1959, July 21, 
1959, August 26, 1959, Sepember 4, 1959, 
October 5, 1959 and October 9, 1959, with 
proof of the service thereof; and 


Having heard Charles A. Horsky, Esq., 
attorney for said applicants, in support of 
said motion pursuant to Federal Rule of 
Civil Procedure 24(a), subparagraph (2) 
or, in the alternative, pursuant to Rule 24 
(b), subparagraph (2); and as a friend of 
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the court in opposition to the Proposed 
Consent Further Amended Final Judgment; 
and 

Having heard Richard B. O’Donnell and 
Walter E. Bennett, attorneys for the plain- 
tiff, and Arthur E, Dean, Esq., attorney for 
defendants in support of said Proposed Con- 
sent Further Amended Final Judgment; 
and 

[Adequacy of Representation] 

Having found that representation of the 

public and the applicants by the Department 
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of Justice was adequate and in the public 
interest; that applicants are members of and 
are represented by the Society with their 
consent; that applicants have permitted this 
cause in which they are not named as parties 
to proceed to judgment; and that it would 
not promote the interests of the administra- 
tion of justice to permit the requested 
intervention, it is hereby 


Ordered That: 


Applicants’ motion for leave to intervene 
is in all respects denied. 


[] 69,658] Shulton, Inc. v. Norwood Vitamin & Cosmetic Distributors, Inc. 


In the Ohio Court of Common Pleas for Hamilton County. September Term, 1959. 
No. A 173934 and A 173967. Tried December 16, 1959. 


Ohio Fair Trade Act 


Fair Trade—Enforcement of 1959 Ohio Fair Trade Act—Injunctive Relief—Constitu- 
tionality of Statute—An Ohio trial court, dissolving a temporary restraining order pro- 
hibiting sales of cosmetics at less than minimum retail resale prices allegedly established 
pursuant to the 1959 Ohio Fair Trade Act, ruled that the extraordinary relief of a 
temporary restraining order should be provided by the courts of equity only in a situation 
where it was absolutely necessary that the status quo of the parties be maintained until 
some judicial determination could be rendered on the merits of the matter. The court 
found no such necessity here. Although the court did not pass upon the constitutionality 
of the Act, it was noted that although an earlier Fair Trade Act has been held unconstitu- 
tional (Union Carbide case, 1958 TrapvE Cases { 68,920), the present statute was presumed 
to be constitutional until considered by a court. 


See Fair Trade, Vol. 1, { 3350. 


For the plaintiff: Vorys, Sater, Seymour & Pease (James Gorrell), Columbus, 
Ohio; and Taft, Stettinius & Hollister (Murray S. Monroe and Nicholas White), 
Cincinnati, Ohio. 

For the defendant: 
Cleveland, Ohio. 

For a prior opinion of the Ohio Court of Appeals, Franklin County, see 1960 Trade 
Cases {[ 69,641. 


Mendelsohn, Krotinger & Lane (Myron N. Krotinger), 


Decision of the Court 


[1959 Ohio Fair Trade Act—Presumption 
of Constitutionality] 


Frank M. Guswetter, Judge [In full 
text]: 


The Court: Gentlemen, may I say to 
you that I certainly am deeply grateful to 
both sides in this matter, wh[o] I think, 
have made excellent effort to attempt to 
advise the Court as to the questions which 


be controlling of this issue. The Court has 
attempted to review your oral arguments 
and the memorandum which has been 
presented. I might say that certain of the 
issues which you have raised I either agree 
with or disagree with, namely, in behalf 
of the defendant in this case I believe that 
at this time the question of whether or not 
there are other suits pending in other 
jurisdictions which raise a similar proposi- 
tion of law would be controlling of this 


are involved. Naturally because this matter 
has been presented in such a short time 
none of use have had the opportunity to 
make a complete and exhaustive survey 
of all the authorities which naturally would 
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Court in determining whether or not an 
injunction should be issued. Likewise, the 
fact that prior legislation on this subject 
had been declared unconstitutional by 
previous court decision I don’t believe 
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would be indicative of any court action on 
the present legislation and I agree with you 
completely in behalf of the plaintiff that for 
purposes of this hearing the statutes as 
passed by the previous legislative body are 
presumed to be constitutional until they are 
considered by a court and determined to 
be violative of the constitution, and for 
purposes of this Hearing at this time the 
Court must take the attitude that they are 
constitutional. 


[Injunctive Relief] 


The only.other question which then re- 
mains to be considered by this Court, and 
I am perfectly aware of the provisions of 
the sections which have to do with the 
question of the legislature providing in- 
junctive relief regardless of whether mone- 
tary damages are asserted, and the question 
of whether or not there is an adequate 
remedy at law for the purposes; however, 
in my judgment those questions are one[s] 
which relate themselves to the question of 
permanent injunctive relief. 


[Temporary Restraining Order Dissolved] 

We are confronted this morning with a 
situation in which you are asking for ex- 
traordinary relief of a temporary restrain- 
ing order which it is my feeling is only 
provided by courts of equity in a situation 
where it is absolutely necessary that the 
status quo of the parties be maintained 
until some judicial determination may be 
rendered on the merits of the matter, and 
in this particular action I am unable to find 
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any grounds which necessarily would cause 
the Court to issue a temporary restraining 
order. For those reasons the Court is going 
to grant your motion that the injunction 
heretofore rendered yesterday will be dis- 
solved. You may have an exception to the 
Court’s ruling. You may present an entry 
to that effect. 


Mr. Krotinger: Thank you, your Honor. 


Mr. Gorrell: May I ask— 
The Court: You may. 
Mr. Gorrell: Do I understand the Court 


-we now have a hearing on our question of 


whether temporary—I understand this goes 
to the restraining order that was issued? 
The Court: That was issued yesterday? 
Yes, sir, that is right. 
Mr. Gorrell: I assume the same ruling 
would not necessarily apply at a Hearing 
on our right to have a preliminary injunction? 


[Constitutionality] 


The Court: As I indicated to you gentle- 
men, I am in no way passing upon either 
the constitutionality of these sections, as 
far as merit is concerned, or anything 
further in this matter at this time. 


[Hearing on Injunctive Relief] 

Mr. Gorrell: I wonder if we could have 
set down for hearing our motion for both 
a preliminary and temporary injunction? 

The Court: Certainly. 

Mr. Gorrell: As promptly as possible? 

The Court: I will grant you that. 


[ 69,659] Ernest A. Kaeppler (doing business as G. A. Kaeppler & Son), et al. v. 


James H. Matthews & Company, et al. 


In the United States District Court for the Eastern District of Pennsylvania. Civil 


Action No. 25618. Filed February 3, 1960. 


Clayton Antitrust Act 


Private Enforcement and Procedure—Suit for Civil Damages and Injunctive Relief— 
Class Action—Bringing In Additional Plaintiffs and Defendants Located Outside District. 
—A court in which a treble damage action is pending has no authority to bring in defend- 
ants who reside outside the district in which the court is held, because the Clayton Act 
fixes the venue in treble damage actions as the district in which an individual defendant 
resides, is found, or has an agent, and, as to a corporation, as the district in which it is 
an inhabitant, is found, or transacts business. There can be no class action, or action 
against two or more defendants jointly in a treble damage suit, unless each defendant 
named in the class satisfies the relevant venue provisions of the Clayton Act. Thus, a 
court sitting in the Eastern District of Pennsylvania, in a class action for treble damages 
and injunctive relief under the antitrust laws, permitted the addition of defendants who 
were located, transacting business, or found in the Eastern District of Pennsylvania, but 
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refused to permit the addition of others who were located within the Commonwealth of 
Pennsylvania but outside the Eastern District. 


Slightly different considerations governed the motion for permission to add additional 
plaintiffs located outside the district. Since the business involved was highly localized 
(cemetery monuments), the court found that it would make for a clearer definition of the 
class of permissible plaintiffs to limit that class to such of them as were located within 
the district. Any others located outside the district, but within the trading area of any 
defendant, could file a separate petition for intervention. 


See Private Enforcement and Procedure, Vol. 2, { 9005.20, 9008. 


For the plaintiffs: Richardson Blair (Ballard, Spahr, Andrews & Ingersoll); Charles 
V. Stoelker, Jr. (Meehan, Neil & Richette); and Philip C. Patterson (Rappeport, Newman 
& Patterson); all of Philadelphia, Pa. 


For the defendants: Charles M. Solomon (Fox, Rothschild, O’Brien & Frankel); 
Francis Hopkinson (Drinker, Biddle & Reath); David H. Rosenbluth (Stradley, Ronon, 
Stevens & Young); Frank E. Hahn, Jr. (Obermayer, Rebmann, Maxwell & Hippel); all 
of Philadelphia, Pa. Richard A. Montgomery, Media, Pa. William D. Harkins, Oscar 


Brown, H. James Sautter, and Ralph S. Croskey, all of Philadelphia, Pa. 


Opinion. 
[Treble Damage Action] 


EGAN, District Judge [In full text]: This 
is a civil class action for treble damages 
and injunctive relief under the antitrust law. 


The plaintiffs are five monument dealers 
in the Greater Philadelphia area who brought 
this action on behalf of themselves and all 
other monument dealers in that area. The 
fifth plaintiff was added by stipulation after 
the suit was started. The defendants are 
all of the leading cemetery memorial parks 
in that area and their supplier, James H. 
Matthews & Company, of Pittsburgh, Penn- 
sylvania, The Gorham Manufacturing Co., 
and its sales subsidiary, Gorham Company, 
of Providence, Rhode Island, all of whom 
shall be referred to as “supplier defend- 
ants.” The supplier defendants are in the 
business of selling bronze grave markers 
used in cemetery memorial parks. The 
complaint alleges a conspiracy between the 
supplier defendants and the cemetery de- 
fendants and other cemeteries, which con- 
spiracy, for present purposes, may be briefly 
described as having for its object the exclu- 
sion of plaintiff monument dealers from 
this market in violation of the antitrust laws. 

The plaintiffs’ motions, which are pres- 
ently before this Court, seek: 

1. Permission to add as named plaintiffs 
some 13 additional monument dealers lo- 
cated in various parts of the Common- 


wealth of Pennsylvania, beyond the Greater 
Philadelphia area. 


1,2 [Text of statutes omitted.] 
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2. Permission to add as named defend- 
ants 22 additional cemeteries located in the 
trading areas of the proposed additional 
named plaintiffs, and 


3. Permission to expand the present class 
action into a class action on behalf of all 
of the monument dealers in the Common- 
wealth of Pennsylvania. As thus expanded, 
the class represented will consist of ap- 
proximately 300 monument dealers. 

The venue, in treble damage suits, fixed 
by the Clayton Act, 15 U. S.C. A. §15? 
(formerly Section 7 of the Sherman Act), 
is in the district in which defendant resides 
or is found, or has an agent. The same Act, 
15 U. S. C. A. § 22? provides that the venue 
in case of antitrust suits against a corpora- 
tion shall be in the district whereof it is 
an inhabitant, or in which it is found, or 
transacts business. Because of the above 
venue provisions, a court in which a treble 
damage action is pending has no authority 
to bring in defendants who reside outside 
the district in which the court is held. This 
was specifically held in Georgia v. Pennsyl- 
vania Railroad Co., 324 U. S. 439 [1944-1945 
TRADE Cases { 57,344], where the Supreme 
Court of the United States said, at page 466: 


“Tt is true that $5 of the Sherman Act 
empowers the court before whom pro- 
ceedings under §4 are pending to bring 
in parties who reside outside the district in 
which the court is held. That procedure is 
available in civil suits brought by the 
United States. Standard Oil Co. v. United 
States, 221 U. S..1, 46. But since §4 is 
limited to suits brought by the United 
States, §5 is similarly confined. See 
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Greer M. & Co. v. Stoller, 77 F. 1; Hansen 
Packing Co. v. Armour & Co., 16 F. Supp. 
784, 787. Apart from specific exceptions 
created by Congress the jurisdiction of 
the district courts is territorial. As stated 
in Robertson v. Railroad Labor Board, 268 
U. S. 619, 622-623: 

‘In a civil suit in personam jurisdiction 
over the defendant, as distinguished from 
venue, implies among other things, either 
voluntary appearance by him or service 
of process upon him at a place where the 
officer serving it has authority to execute 
a writ of summons. Under the general 
provisions of law, a United States district 
court cannot issue process beyond the 
limits of the district, Harkness v. Hyde, 
98 U. S. 476; Ex parte Graham, 3 Wash. 
456; and a defendant in a civil suit can 
be subjected to its jurisdiction in personam 
only by service within the district. Toland 
v. Sprague, 12 Pet. 300, 330. Such was 
the general rule established by the Ju- 
diciary Act of September 24, 1789, C. 20, 
§ 11, 1 Stat. 73, 79, in accordance with the 
es at the common law. Piquet v. 

Swan, 5 Mason 35, 39 et seg. And such 
has been. the general rule ever since. 
Munter v. Weil Corset Co., 261 U. S. 276, 
279.’”. (Emphasis supplied). 


See also, Hansen Packing Co. v. Armour & 
Co. [1932-1939 Trape Cases { 55,127], 
F, Supp. 784 (S. D. N. Y. 1936). 


Counsel for plaintiffs insist, however, that 
the joinder as defendants of non-residents 
of the district is specifically authorized by 
§ 1392(a) of Judicial Code [28 U. S. C. A. 
§ 1392(a)], which provides that: 


“Any civil action, not of a local nature, 
against defendants residing in different 
districts in the same State, may be brought 
in any of such districts.” 

The answer to this contention is that 
§§ 1391-1393 of the Judicial Code are gen- 
eral venue sections applicable to ordinary 
actions and have no significance where 
special statutes fix the venue of particular 
actions, such as treble damage actions under 
the antitrust laws, or cases under the Em- 
ployers’ Liability Act and patent infringe- 
ment and similar cases. 

It is true that in United States v. National 
City Lines [1948-1949 TraveE Cases {[ 62,429], 
337 U. S. 78 (1949), the Supreme Court of 
the United States held that the removal 
clause of the Judicial Code, 28 U. S. C. A. 
§ 1404(a), applied to all civil antitrust cases. 
But the Court took great pains to point out 
that it reached this conclusion because it 
was of the opinion that Congress by this 
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new enactment, which was included for the 
first time in the Judicial Code of 1948, in- 
tended to change the prior law which pro- 
hibited such removal in cases where the 
venue was specifically fixed by a special 
statute. See the earlier case of United States 
v. National City Lines [1948-1949 Trave 
CasEs { 62,259], 334 U. S. 573 (1948). 


In a companion case under the Federal 
Employers’ Liability Act, Ex parte Collett, 
337 U.S. 55, which held that § 1404(a), the 
removal clause, applied generally to any 
civil action, including suits brought under 
the Federal Employers’ Liability Act, the 
Supreme Court was careful to point out, at 
page 59, that § 1391 and § 1393 of the Ju- 
dicial Code were obviously 


“intended by Congress to be the general 
venue sections aplpicable to ordinary ac- 
tions, and therefore were not intended to 
change the law as to venue imposed un- 
der special acts of Congress.” 


A similar conclusion was reached in 
Fourco Glass Company v. Transmirra Prod- 
ucts Corporation, 353 U. S. 222, decided on 
April 29, 1957, in which case the Supreme 
Court held that the special venue provi- 
sions of §1400(b) of the Code relating to 
patent infringement suits were the exclusive 
venue sections relating to such actions, and 
that patent infringement suits could not be 
brought under the general venue sections, 
28 U. S. C. A. §§ 1391-1393. Mr. Justice 
Whittaker, speaking for the Court, said: 


“We think it is clear that Section 1391 
(c) is a general corporation venue statute 
whereas Section 1400(b) is a special venue 
statute applicable specifically to all de- 
fendants in a particular type of action, 
i.e., patent infringement actions. Under 
these circumstances, the law is settled 
that ‘However inclusive may be the gen- 
eral language of the statute, it will not 
be held to apply to a matter specifically 
dealt with in another part of the same 
enactment Specific terms prevail 
over the general in the same or another 
statute which otherwise might be con- 
trolling’ v 


For the foregoing reasons, we must con- 
clude that there can be no class action, or 
action against two or more defendants 
jointly in a treble damage suit unless each 
defendant named in the class satisfies the 
relevant venue provisions of the Clayton 
Act. In our case, each defendant must be 
an inhabitant of, or transact business within 
this district, or be found here. 
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A similar conclusion was reached in the 
case of Arkay Infants Wear v. Kline’s, Inc., 
85 F. Supp. 98 (D. C. Mo, 1949), which 
held that in a patent infringement case, 
there can be no class action, or action 
against two or more defendants jointly, 
unless each person named in the class, or 
as defendant, lives in the district, or has 
committed an act of infringement within 
the district in which the action is brought. 
The Court went on to say at page 100: 


“United States v, National City Lines, 
relied on by plaintiff, does not compel an 
opposite ruling. Such decision is directed 
to Section 1404(a) of the New Code, re- 
lating to change of venue, after original 
venue has properly attached in an action. 
The Court there makes clear that it is 
only construing a statute which deals with 
the right of transfer of an action after it 
has been properly brought and that the 
provisions of Section 1404(a) of the Code 
does not limit, or otherwise modify, any 
right granted by a statute that lays origi- 
nal venue.” 


We conclude, therefore, that those ceme- 
tery companies who are not inhabitants of 
this district, do not transact business here, 
who are not found here, within the meaning 
of the venue section of the Clayton Act, 
cannot be added as additional defendants. 


Slightly different considerations govern 
the question of joinder or intervention of 
the proposed additional plaintiffs. An action 
to recover treble damages under the anti- 
trust laws is a “spurious” class action. The 
types of relief sought for the class are sev- 
eral. In effect, it is but a congeries of sepa- 
rate suits. Wagner v. Kamper, 13 F. R. D. 
128 (W. D. Mo. 1952). It is essentially a 
device for permissive joinder and its appro- 
priateness in a given case must be tested in 
terms of advisibility of joining all claims 
within a described category. For this rea- 
son, a Clear definition of the class is essential. 
D & A Moiors, Inc. v. General Motors Corp. 
[1956 Trape Cases § 68,347], 19 F. R. D. 
365 (S. D. N. Y. 1956). A spurious class 
suit does not grant authority to adjudicate 
finally rights as to non-appearing parties, 
or to confer any additional substantive 
rights upon the plaintiffs suing. It is merely 
an invitation to members of the affected 
class to join in the action, and if they do not 
so join, they cannot be bound by the result. 
Mutation Mink Breeders Assn. v. Lou Meren- 
Derma COnpoe come. Re Dla oe (sy. Di Nk 
1959). It does not legally affect the rights 
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and obligations of those who do ‘not inter- 
vene. All Am. Airways v. Elderd, 209 F. 2d 
247 (C. A. 2d 1954). 


Furthermore, treble damage antitrust ac- 
tions are founded not upon the mere exist- 
ence of a conspiracy but upon injuries which 
result from the commission of forbidden 
“overt” acts by the conspirators. Suckow 
Borax Mines Consolidated, Inc. v. Borax Con- 
solidated, Ltd. [1950-1951 Trape CASES 
{ 62,714], 185 F. 2d 196 (C. A. 9th 1950). 
Each plaintiff in a treble damage antitrust 
suit must allese and prove that it suffered 
legal damage to its business or property re- 
sulting proximately from the alleged unlaw- 
ful overt acts of the defendants. 


It would appear that the cemetery busi- 
ness, as well as the monument business, is 
highly localized and competition is practi- 
cally limited to the immediate vicinity or 
trading area of a given cemetery, or a local 
monument dealer. A monument dealer lo- 
cated outside the trading area of a particu- 
lar cemetery defendant is not likely to be 
affected to any degree by any overt act of 
such cemetery defendant in furtherance of its 
alleged conspiracy with the supplier defendants. 


For the foregoing reasons, it would make 
for a clearer definition of the class of per- 
mussible plaintiffs to limit the class to such 
of them as are located within the Eastern 
District of Pennsylvania, they being the 
ones who are most likely to have been af- 
fected by any of the overt acts of the per- 
missible class of cemetery defendants. The 
class, as thus limited, will make for a more 
expeditious trial and disposition of this law 
suit. 


If any proposed additional plaintiff is 
located outside the Eastern District of Penn- 
sylvania, but within the trading area of any 
cemetery defendant, a separate petition for 
intervention may be presented and it will 
be considered. 


Accordingly, we have concluded: 


(a) To permit the joinder of such of the 
proposed additional cemetery defendants as 
are located, transact business or are found 
in the Eastern District of Pennsylvania, and 


(b) To permit the joinder of such of the 
proposed additional plaintiffs as are located 
in this district. 


Counsel will prepare a form of decree 
consistent with this opinion and submit it 
to the Court for approval. 
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[| 69,660] Federal Trade Commission v. Travelers Health Association. 


In the Supreme Court of the United States. October T 
(pects ates ictober Term, 1959. No. 51. Dated 


On Writ of Certiorari to’ the United States Court of Appeals for the Eighth Circuit. 


Federal Trade Commission Act and McCarran-Ferguson Act 


Unfair Practices—False Advertising of Insurance—State Regulation as Bar to Fed- 
eral Trade Commission Jurisdiction—McCarran-Ferguson Act—Sufficiency of “Extra- 
territorial” State Regulation—The insurance business, to the extent that it is “regulated” 
by state law, is exempted from the Federal Trade Commission Act by Section 2(b) of 
the McCarran-Ferguson Act. However, that state regulation which “displaces” federal 
regulation is “regulation by the State where the business activities have their operative 
force.” Thus, an insurance company domiciled in Nebraska, but doing an interstate mail 
order business in every state in the United States, is not insulated from FTC regulation 
by a Nebraska statute prohibiting any person “domiciled” there from engaging in “unfair 
or deceptive acts or practices in the conduct of the business of insurance in any other 
state . . .” This was “not the protective legislation of the States whose citizens are the 
targets of the advertising practices in question” but “a single State’s attempted regulation 
of its domiciliary’s extraterritorial activities.” 

One of the major arguments in favor of leaving the regulation of the insurance busi- 
ness to the states was that “the States were in close proximity to the people affected by 
the insurance business and, therefore, were in a better position to regulate that business 
than the Federal Government.” The Court observed that such a purpose “would hardly 
be served by delegating to any one State the sole legislative and administrative control 
of the practices of any insurance business affecting the residents of every other State in 
the Union.” Also, doubts as to Nebraska’s constitutional power to regulate the company’s 
extraterritorial activities “serve only to confirm the reading we have given to §2(b) of 
thesA cts; 

See Unfair Practices, Vol. 2, 7 5081.362, 5301.60; FTC Enforcement and Procedure, 
Vol. 2, § 8621. 


For the plaintiff: Oscar H. Davis, Acting Solicitor General, Victor R. Hansen, 
Assistant Attorney General, Richard A. Solomon and John C. Danielson, Attorneys, Earl 
W. Kintner, General Counsel and James E. Corkey, Assistant General Counsel. 


For the defendants: C. C. Fraizer and T. J. Fraizer, Lincoln, Nebraska. 


Vacating and remanding a judgment of the U. S. Court of Appeals for the Eighth 
Circuit, 1959 Trade Cases {[ 69,233, which set aside a Federal Trade Commission cease 


and desist order in Dkt. 6252. 


Commission Act, ... shall be applicable to 
the business of insurance to the extent that 
such business is not regulated by State 
law.”* The State in which the respondent 
is incorporated prohibits unfair or deceptive 


Mr. Justice Stewart delivered the opin- 
ion of the Court [Jn full text]: 


[Issue] 
Section 2(b) of the McCarran-Ferguson 


Act provides that “[T]he Federal Trade 


1 The here pertinent portions of the McCar- 
ran-Ferguson Act are as follows: ‘‘That the 
Congress hereby declares that the continued 
regulation and taxation by the several States 
of the business of insurance is in the public 
interest, and that silence on the part of the 
Congress shall not be construed to impose any 
barrier to the regulation or taxation of such 
business by the several States. 

“Sec, 2, (a) The business of insurance, and 
every person engaged therein, shall be subject 
to the laws of the several States which relate 
to the regulation or taxation of such business. 
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practices in the insurance business there or 


‘‘(b) No Act of Congress shall be construed to 
invalidate, impair, or supersede any law enacted 
by any State for the purpose of regulating the 
business of insurance, or which imposes a fee 
or tax upon such business, unless such Act spe- 
cifically relates to the business of insurance: 
Provided, That after June 30, 1948, . . . the 
Sherman Act, ... the Clayton Act, and... 
the Federal Trade Commission Act, ... shall 
be applicable to the business of insurance to 
the extent that such business is not regulated 
by State law. ...’’ 59 Stat. 33, as amended, 


61 Stat. 448, 70 Stat. 908. 
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“in any other state.’ The question presented 
is whether the respondent’s interstate mail 
order insurance business is thereby “regu- 
lated by State law” so as to insulate its 
practices in commerce from the regulative 
authority of the Federal Trade Commission. 


[Business Involved] 


The respondent, a Nebraska corporation, 
is engaged in the business of selling health 
insurance. Licensed only in the States of 
Nebraska and Virginia, the respondent sells 
no policies through agents, but from its 
office in Omaha transacts business by mail 
with residents of every State. It solicits 
business by mailing circular letters to pro- 
spective buyers recommended by existing 
policyholders. All business is carried on by 
direct mail from the Omaha office; it is 
from there that policies are issued, and 
there that premiums are paid and claims 
filed. 


[Nebraska Statute] 
A Nebraska statute provides: 


“No person shall engage in this state in 
unfair methods of competition or in unfair 
or deceptive acts and practices in the con- 
duct of the business of insurance. No 
person domiciled in or resident of this 
state shall engage in unfair methods of 
competition or in unfair or deceptive acts 
and practices in the conduct of the busi- 
ness Of insurance in any other state, ter- 
ritory, possession, province, country, or 
district.” ? 


[Court of Appeals Ruling] 


The Court of Appeals set aside a cease- 
and-desist order of the Federal Trade Com- 
mission prohibiting the respondent from 
making certain statements and representa- 
tions in its circular letters found by the 
Commission to be misleading and deceptive 
in violation of the Federal Trade Commis- 
sion Act. 15 U. S. C. §45. The court con- 
cluded that “[wl]ith every activity of the 
[respondent], in the conduct of its business, 
subject to the supervision and control of the 


2 Section 44-1503 of Reissue Revised Statutes 
of Nebraska, 1943, as amended by the Emer- 
gency Act of May 14, 1957, Laws of Nebraska 
1957, c. 191, § (2). This provision is part of 
the Nebraska ‘‘Unfair Competition and Trade 
Practices’ Act of 1947, as amended. (§§ 44-1501 
to 44-1521, Reissue Revised Statutes of Nebraska 
1943, 1957 Cumulative Supplement, Laws of 
Nebraska, 1957, c. 191.) Other provisions of the 
Act empower the Director of Insurance (1) to 
prefer charges against any such insurer if he 
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Director of Insurance of Nebraska, we think 
that the [respondent’s] practices in the 
solicitation of insurance by mail in Nebraska 
or elsewhere reasonably and realistically 
cannot be held to be unregulated by State 
law.” The court accordingly decided that 
the Commission was “without authority to 
regulate the practices of the [respondent] in 
soliciting insurance.” [1959 TRapDE CASES 
{ 69,233] 262 F. 2d 241, 244. Judge Vogel 
dissented, stating his belief that it was “im- 
practical and ineffective’ to “force the 
citizens of other states to rely upon Nebraska’s 
regulation of the long distance advertising 
practices of the [respondent] in the promo- 
tion and sale by mail or otherwise of insur- 
ance outside the State of Nebraska.” It was 
his view that Nebraska’s regulation of de- 
ceptive practices “in any other state’ is not 
“the kind of regulation by state law Con- 
gress had in mind” in enacting the Mc- 
Carran-Ferguson Act. [1959 TRApE CASES 
J 69,233] 262 F. 2d 241, 245. Certiorari was 
granted to resolve an important question 
left undecided in Federal Trade Comm'n v. 
National Casualty Co. [1958 TRapE CASES 
J 69,059], 357 U. S. 560. 


[National Casualty Ruling] 


In that case the issue involved the effect 
of state laws regulating the advertising 
practices of insurance companies which were 
licensed to do business within the States 
and which were engaged in advertising pro- 
grams requiring distribution of material by 
local agents. In those circumstances the 
Court found there was “no question but 
that the States possess ample means to regu- 
late this advertising within their respective 
boundaries.” 357 U. S., at 564. It was held 
that §2(b) of the McCarran-Ferguson Act 
“withdrew from the Federal Trade Com- 
mission the authority to regulate respond- 
ents’ advertising practices in those States 
which are regulating those practices under 
their own laws.” 357 U. S., at 563. The 
Court expressed no view as to “the intent 
of Congress with regard to interstate in- 
surance practices which the States cannot 


has reason to believe that it has, in Nebraska 
or elsewhere, engaged ‘‘in any unfair or decep- 
tive acts or practice in the conduct of such 
business,’’ and to give the insurer notice of a 
hearing on the charges (§ 44-1506): (2) to take 
evidence at the hearing (§ 44-1507); and (3) to 
issue a cease-and-desist order if he determines 
that the insurer has engaged in the wrongful 
acts and practices with which it is charged 
(§ 44-1509). 
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for constitutional reasons regulate effectively 
BN 357 TU. ESN at 564, 


[Type of State Regulation Required] 


The question here is thus quite different 
from that presented in National Casualty. 
In this case the state regulation relied on to 
displace the federal law is not the protective 
legislation of the States whose citizens are 
the targets of the advertising practices in 
question. Rather, we are asked to hold that 
the McCarran-Ferguson Act operates to 
oust the Commission of jurisdiction by rea- 
son of a single State’s attempted regulation 
of its domiciliary’s extraterritorial activities.® 
But we cannot believe that this kind of law 
of a single State takes from the residents 
of every other State the protection of the 
Federal Trade Commission Act. In our 
opinion the state regulation which Congress 
provided should operate to displace this 
federal law means regulation by the State 
in which the deception is practiced and has 
its impact. 
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[McCarran-Ferguson Act] 


The McCarran-Ferguson Act was passed 
in 1945. Its basic purpose was to allay 
doubts, thought to have been raised by this 
Court’s decision of the previous year in 
United States v. South-Eastern Underwriters 
Assn. [1944-1945 TrapvE Cases [57,253], 
322 U. S. 533, as to the continuing power of 
the States to tax and regulate the business 
of insurance.” See Prudential Insurance Co. 
v. Benjamin, 328 U. S. 408, 429-433; Mary- 
land Casualty Co. v. Cushing, 347 U. S. 409, 
413; Securities & Exchange Comm'n v. Vari- 
able Annuity Co., 359 U. S. 65, 99 (dissenting 
opinion). The original bills as passed by 
both the Senate and the House would have 
made the Federal Trade Commission Act 
completely inapplicable to the insurance 
business. S. 340, 79th Cong., Ist Sess., 91 
Cong. Rec. 478-488, 1085, 1093-1094. During 
the debate in the House, however, several 
members objected to the provision exempt- 
ing the business of insurance from this 


’ This basic difference was effectively empha- 
sized in Commissioner Gwynne’s separate opin- 
ion concurring in the Commission’s action in 
the present proceeding. He pointed out that 
he had dissented from the Commission’s as- 
sumption of jurisdiction in the American Hos- 
pital proceeding, where the ‘‘insurance company 
operated exclusively through agents in various 
states, in which it was duly licensed under the 
respective state laws,’’ where ‘“‘every such state 
had adopted the Model Code, or equivalent 
legislation,’’ and where the ‘‘advertising practice 
complained of involved bundles of advertising 
matter mailed from the home office to the com- 
pany’s agents in the several states and dissemi- 
nated there by such agents.’’ 53 F. T. C. 548, 
558-559. (Commissioner Gwynne’s view as to 
the Commission’s lack of jurisdiction in the 
American Hospital proceeding was ultimately 
upheld here in Federal Trade Comm’n v. Na- 
tional Casualty Co. [1959 TRADE CASES 
1 69,059], 357 U. S. 560, which disposed of 
both the order against National Casualty Com- 
pany and the order against American Hospital 
& Life Insurance Company.) In the present 
case, by contrast, Commissioner Gwynne pointed 
out that the respondent was making representa- 
tions to induce sales of insurance in States 
where it was not licensed and had no agents. 
He concluded that ‘‘This type of law (that is, 
a law purporting to protect the people of an- 
other state from deceptive advertising) can 
hardly be said to be the type of law referred 
to in Section 2(b) of the McCarran Act. Sec- 
tion 2(b) makes the Federal Trade Commission 
Act applicable to the business of insurance to 
the extent that such business is not regulated 
by state law. I think this refers to the laws 
of the state whose citizens are being affectcd 
by the advertising and not to laws of some 
other state operating extraterritorially.”’ 53 
F, T. C. 548, 563. Commissioner Gwynne, as 
a member of Congress, participated in the de- 
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bates leading to the passage of the McCarran- 
Ferguson Act, 91 Cong. Rec. 1089, 1090.. See 
also 90 Cong. Rec. 6534-6536. 

+The respondent has argued in this Court 
that the Federal Trade Commission lacked juris- 
diction because the respondent’s advertising 
practices are regulated not only by Nebraska, 
but also by ‘‘all other states’’ in which the 
respondent conducts its mail order business. 
To this the petitioner replies that (1) the re- 
spondent did not raise this argument before the 
Commission and, therefore, has waived it; (2) 
the statutes of the ‘‘other’’ States do not pur- 
port to apply to misrepresentations mailed to 
their residents by unlicensed, nonresident in- 
surance companies having no local agents; and 
(3) even if these state statutes purported to be 
applicable to misrepresentations by such in- 
surers, there still would not be regulation by 
state law within the meaning of the § 2(b) 
proviso because the statutes could not be effec- 
tively enforced against the respondent. The 
Court of Appeals gave no consideration to the 
effect of ‘‘regulation’’ by any State other than 
Nebraska. In accord with accepted principles, 
we decline to consider these issues on the pres- 
ent record, leaving them ‘‘to be considered for 
what they are worth by the court below, it 
duly presented and relied upon yk Ca AELOT= 
cont Wireless Co. v. Simon, 246 U. S. 46, 57. 
See Tunstall v. Brotherhood, 323 U. S. 210, 214; 
United States v. Beach, 324 U. S. 193, 196; Fed- 
eral Communications Comm’n v. WIR, 337 U.S. 
265, 285. 

5 While the appeal in South-Hastern Under- 
writers was pending here, there had been abor- 
tive attempts in the Seventy-eighth Congress 
to immunize the business of insurance from the 
federal antitrust laws. See H. R. 3270, S. 1362, 
78th Cong., 1st Sess.; H. R. Rep. No. 873, 78th 
Cong., 1st Sess.; 89 Cong. Rec. 7686, 10532, 
10659-10664. 
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federal statute (91 Cong. Ret. 1027-1028, 
1086, 1089, 1092-1093), and Representative 
Sumners, Chairman of the House Judiciary 
Committee, stated that in conference he 
would support an amendment which would 
make the Federal Trade Commission Act 
applicable to the same extent as the Sher- 
man and Clayton Acts. 91 Cong. Rec. 1093. 
Thus it was that §2(b) in the form finally 
enacted first appeared as a recommendation 
of the Conference Committee of the two 
Houses. H. R. Conf, Rep. No. 213, 79th 
Cong., Ist Sess. 


Since the House accepted the Conference 
Report without debate, 91 Cong. Rec. 1396, 
the only discussion of §2(b) in its present 
form occurred in the Senate. Yet, from 
that somewhat limited debate, as well as the 
earlier debate in both Houses as to the 
effect of the Sherman and Clayton Acts, 
it is clear that Congress viewed state regu- 
lation of insurance solely in terms of regu- 
lation by the law of the State where occurred 
the activity sought to be regulated. There 
was no indication of any thought that a State 
could regulate activities carried on beyond 
its own borders. 


Thus the report on the original House bill 
stated: 


“It is not the intention of Congress in 
the enactment of this legislation to clothe 
the States with any power to regulate or 
tax the business of insurance beyond that 
which they had been held to possess prior 
to the decision of the United States Su- 
preme Court in the Southeastern Under- 
writers Association case. Briefly, your com- 
mittee is of the opinion that we should 
provide for the continued regulation and 
taxation of insurance by the States, sub- 
ject always, however, to the limitations 
set out in the controlling decisions of the 
United States Supreme Court, as, for in- 
stance, in Allgeyer v. Louisiana (165 U. S. 
578), St. Louis Cotton Compress Co. v. 
Arkansas (260 U. S. 346), and Connecticut 
General Insurance Co. v. Johnson (303 
U. S. 77), which hold, inter alia, that a 
State does not have power to tax con- 
tracts of insurance or reinsurance entered 
into outside its jurisdiction by individuals 
or corporations resident or domiciled 
therein covering risks within the State 
or to regulate such transactions in any 
way.” (H. R. Rep. No. 143, 79th Cong., 
Ist Sess. 3.) 


Significantly, when Senator McCarran 
presented to the Senate the bill agreed to 
in conference, he began by reading most of 
the foregoing quotation from the original 
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House Report as part of his explanation of 
the bill. 91 Cong. Rec. 1442. The ensuing 
Senate debate centered around §2(b). The 
three Senate conferees, Senators McCarran, 
O’Mahoney, and Ferguson, repeatedly em- 
phasized that the provision did not au- 
thorize state regulation of extraterritorial 
activities. See, e. g., 91 Cong. Rec. 1481, 
1483, 1484. Typical is the following state- 
ment by Senator O’Mahoney: 

“When the moratorium period passes, 
the Sherman Act, the Clayton Act, and 
the Federal Trade Commission Act come 
to life again in the field of interstate 
commerce, and in the field of interstate 
regulation. Nothing in the proposed law 
would authorize a State to try to regulate 
for other States, or authorize any private 
group or association to regulate in the 
field of interstate commerce.” 91 Cong. 
Rec. 1483. 

Not only this specific legislative history, 
but also a basic motivating policy behind 
the legislative movement that culminated 
in the enactment of the McCarran-Ferguson 
Act serve to confirm the conclusion that 
when Congress provided that the Federal 
Trade Commission Act would be displaced 
to the extent that the insurance business 
was “regulated” by state law, it referred 
only to regulation by the State where the 
business activities have their operative force. 
One of the major arguments advanced by 
proponents of leaving regulation to the 
States was that the States were in close 
proximity to the people affected by the in- 
surance business and, therefore, were in a 
better position to regulate that business 
than the Federal Government. See, e. g., 
91 Cong. Rec. 1087; 90 Cong. Rec. 6532. 
Joint Hearings before the Subcommittees 
of the Committees on the Judiciary on S. 
1362, H. R. 3269, H. R. 3270, 78th Cong., 
Ist Sess. 17, 37, 117, 238-239, 242-243, 244, 
252. Such a purpose would hardly be served 
by delegating to any one State sole legisla- 
tive and administrative control of the prac- 
tices of an insurance business affecting the 
residents of every other State in the Union. 
This Court has referred before to the “un- 
wisdom, unfairness and injustice of permit- 
ting policyholders to seek redress only in 
some distant state where the insurer is 
incorporated.” Travelers Health Assn. v. 
Virginia, 339 U. S. 643, 649, 


[Constitutional Issues] 


Because of our view as to the meaning of 
§2(b) of the McCarran-Ferguson Act, we 
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do not need to consider the constitutional 
questions that might arise as to the appli- 
cability of the Nebraska statute to mis- 
representations made to residents of other 
States. Compare Alaska Packers Assn. v. 
Industrial Accident Commission, 294 U. S. 
532; Western Union Telegraph Co. v. Brown, 
234 U. S. 542; Sligh v. Kirkwood, 237 U. S. 
52. Suffice it to note that the impediments, 
contingencies, and doubts which constitu- 
tional limitations might create as to Ne- 
braska’s power to regulate any given aspect 
of extra-territorial activity serve only to 
confirm the reading we have given to § 2(b) 
of the Act. 


[Vacated and Remanded] 


It follows that the judgment of the Court 
of Appeals must be vacated, and the case 
remanded to that court for further proceed- 
ings consistent with the views expressed in 
this opinion. 


Vacated and remanded. 


[Dissenting Opinion] 


Mr. JusticE Hartan, whom Mr. JusTICE 
FRANKFURTER and Mr. Justice WHITTAKER 
join, dissenting [In full text]: 


This case marks the second time within 
a year that the Court has made inroads 
upon the policy of the McCarran-Ferguson 
Act by which Congress pervasively restored 
to the States the regulation of the business 
of insurance, a function which until this 
Court’s decision in United States v, South- 
Eastern Underwriters Association [1944-1945 
TRADE Cases {[ 57,253], 322 U. S. 533, tradi- 
tionally had been considered to be exclu- 
sively theirs. Last Term the Court held 
variable annuity policies, sold across state 
lines, subject to regulation by the Securities 
and Exchange Commission. See Securities 
& Exchange Comm'n v. Variable Annuity Co., 
359 U. S. 65, 93-101 (dissenting opinion). 
Today it holds that advertising materials 
mailed into other States by a health insur- 
ance company, already regulated under the 
laws of its own State with respect to the 
out-of-state transmission of such materials, 


1In addition to § 2(b) set forth in note 1 
of the Court’s opinion, ante, p. —, § 3(a) of 
the Act provides: ‘‘Until June 30, 1948, the 
Act of July 2, 1890, as amended, known as the 
Sherman Act, and the Act of October 15, 1914, 
as amended, known as the Clayton Act, and 
the Act of September 26, 1914, known as the 
Federal Trade Commission Act, as amended, 
and the Act of June 19, 1936, known as the 
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are subject.also to regulation by the Fed- 
eral Trade Commission, at least to the 
extent that such advertising matter is un- 
regulated by the laws of the State into 
which it is sent. 


[State Regulation] 


The Court’s holding is based upon its 
conclusion “that when Congress provided 
[in §2(b) of the McCarran-Ferguson Act] 
that the Federal Trade Commission Act 
would be displaced to the extent that the 
insurance business was ‘regulated’ by state 
law, it referred only to regulation by the 
State where the business activities have 
their operative force.” I think the data on 
which the Court relies is much too meagre 
to justify this conclusion, and believe, as the 
Court of Appeals did, that Nebraska’s reg- 
ulation of these activities of the respondent 
foreclosed Federal Trade Commission 
jurisdiction. 


[Legislative History]. 


What is referred to in the majority opin- 
ion as “specific legislative history” on the 
issue before us seems to me to fall far short 
of being persuasive towards the Court’s 
view of the statute. The report on the 
original House bill, on which so much store 
is placed, was directed, as I read it, not to 
differentiating between the kinds of state 
insurance regulation which would, after the 
moratorium period provided in the statute 
had ended,* exempt from federal regulation 
and control the business of insurance in all 
but limited aspects,? but to the general 
proposition that the new statute would not 
enlarge or narrow state regulatory power as 
it had existed before this Court’s decision in 
the South-Eastern Underwriters case, supra. 
That no more than this can be got out of 
the report on the original House bill is 
made manifest by Senator McCarran’s ex- 
planation of the conference bill when he 
presented it to the Senate—an episode to 
which the Court refers. Quoting from the 
report, the Senator said: “That expression 
[meaning the report] should be made a part 
of this explanation. In other words, we 
give to the States no more powers than 


Robinson-Patman Antidiscrimination Act, shall 
not apply to the business of insurance or to 
acts in the conduct thereof.”’ 

2 Section 3(b) of the Act provides: ‘‘Nothing 
contained in this Act shall render the said 
Sherman Act inapplicable to any agreement 
to boycott, coerce, or intimidate, or act of boy- 
cott, coercion, or intimidation.’’ 
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those they previously had, and we take 
none from them.”* 91 Cong, Rec. 1442. 


I believe that the fragments from the en- 
suing Senate debate, on which the Court 
further relies, indicate no more than does 
the report.“ The same is true, in my opin- 
ion, of expressions made during the debate 
relating to the desirability of leaving insur- 
ance regulation to local authorities because 
they were, so to speak, on the ground, ex- 
pressions which, the Court correctly ob- 
serves, reflected “a basic motivating policy 
behind the legislative movement that cul- 
minated in the enactment of the McCarran- 
Ferguson Act.” And since the Court very 
gingerly throws out possible constitutional 
questions, J think it appropriate to say that 
the right of Nebraska to police its own 
insurance company domiciliaries, with re- 
spect to their advertising sent from Ne- 
braska into other States, is not seriously 
open to constitutional doubt. See Hammond 
Packing Co. v. Arkansas, 212 U. S, 322; Sligh 
v. Kirkwood, 237 U. S. 52. There is certainly 
nothing in Alaska Packers Assn. v. Commis- 
sion, 294 U. S. 532, which points to the 
contrary. 


[Innovations] 


The temptation is strong, no doubt, to 
ask the Court to innovate with respect to 
the McCarran-Ferguson Act when state 
regulation may be thought to have fallen 
short. Two years ago we declined to do 
so when invited by the Federal Trade Com- 
mission in the National Casualty case, supra, 
at 564-565. I think it unwise for us now to 
yield to this encore on the part of the Com- 
mission. One innovation with the Act is 
apt to lead to another, and may ultimately 
result in a hybrid scheme of insurance reg- 
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ulation, bringing about uncertainties _and 
possible duplications which should be avoided. 


“Obviously Congress’ purpose was broadly 
to give support to the existing and future 
state systems for regulating and taxing 
the business of insurance. This was done 
in two ways. One was by removing ob- 
structions which might be thought to flow 
from its own power, whether dormant or 
exercised, except as otherwise expressly 
provided in the Act itself or in future 
legislation. The other was by declaring 
expressly and affirmatively that continued 
state regulation and taxation of this busi- 
ness is in the public interest and that the 
business and all who engage in it ‘shall 
be subject to’ the laws of the several 
states in these respects. 


“Moreover, in taking this action Con- 
gress must have had full knowledge of 
the nation-wide existence of state systems 
of regulation and taxation; of the fact 
that they differ greatly in the scope and 
character of the regulations imposed and 
of the taxes exacted; and of the further 
fact that many, if not all, include features 
which, to some extent, have not been ap- 
plied generally to other interstate business. 
Congress could not have been unac- 
quainted with these facts and its purpose 
was evidently to throw the whole weight 
of its power behind the state systems, 
notwithstanding these variations.” Pru- 
dential Ins. Co. v. Benjamin, 328 U. S. 408, 
429-430. 


See also Wilburn Boat Co. v. Fireman’s Ins. 
Co., 348 U. S. 310, 318-321; Securities & Ex- 
change Comm’n v. Variable Annuity Co., 
supra, at 68-69; and dissenting opinion at 
93 et seq. 

If innovations in the policy of McCarran- 
Ferguson Act are thought desirable, they 
should be made by Congress, not by us. 


I would affirm. 


’ Senator McCarran’s reading of the report 
on the original House bill stopped short of 
the last clause (following the citation of cases) 
quoted in the Court’s opinion. Ante, p. —. 

*It is worth observing that one of the hypo- 
thetical questions put to Senator Ferguson by 
Senator Pepper of Florida, an opponent of the 
bill, related to whether the bill would permit 
Florida, in disregard of the federal antitrust 
laws, to authorize the sale in Florida of insur- 
ance at rates fixed by an out-of-state jnsurance 
rating bureau, and that Senator Ferguson re- 
plied in the affirmative. 91 Cong. Rec. 1481. 
Yet the Court now finds it offensive to the 
concept of the statute to consider that other 
States may be content to rely on Nebraska’s 
regulation of advertising material mailed to 
their citizens by Nebraska insurance com- 
panies, The Court reserves ‘‘for what they 
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are worth’’ the questions that would arise 
were such other States to legislate against the 
out-of-state mailing of insurance advertising 
into their jurisdictions. Yet even if such legis- 
lation proved abortive as a practical matter, 
because of a foreign insurance company having 
no Office, agents, or assets within the State 
so legislating, such legislation would nonethe- 
less presumably exclude Federal Trade Com- 
mission jurisdiction, unless we were to depart 
from our holding in Federal Trade Comm’n v. 
National Casualty Co. [1958 TRADE CASES 
1 69,059], 357 U. S. 560, to the effect that it 
is the existence of state regulatory legislation, 
and not the effectiveness of such regulation, 
that is the controlling factor. The distinction 
between such a case as that, and the one before 
us, seems to me to be one without a difference. 
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[] 69,661] Waldron Buick Company v. General Motors Corporation and Lee A. 
Folger, Inc. 


In the North Carolina Supreme Court. Fall Term, 1959. Filed November 11, 1959. 


On Appeal by Sterling Hudson and A. M. Pullen & Company, petitioners, from 
order entered April 14, 1959, by Suarp, Special Judge, presiding at April 6, 1959, Special 
Term, of Mecklenburg [County]. 


North Carolina Antitrust Law 


State Antitrust Laws—Procedure—Examination of Defendant’s Accountant.—In an 
automobile dealer’s action against the automobile manufacturer and another under the 
North Carolina antitrust laws, it was held that a certified public accountant employed 
by the manufacturer to examine the dealer’s books in connection with the case was not 
“disqualified” to give evidence “with respect to facts and data obtained by him directly 
from the books and records of the plaintiff,” and could not, therefore, refuse to permit 
his deposition to be taken or to comply with a subpoena duces tecum, with respect to 
such facts. However, the accountant was not required to make disclosure of “any 
information or instructions given him by counsel] for [the defendant] or any studies or 


analyses made by him in accordance therewith.” 
See Combinations and Conspiracies, Vol. 1, J 2425.35. 


For plaintiff Waldron Buick Co.: 
For the petitioners-appellants: 
Amici curiae: 


Blakeney, Alexander & Machen. 
Lassiter, Moore & Van Allen, and H. A. Berry, Jr. 
Kennedy, Covington, Lobdell & Hickman, counsel for General Motors 


Corp.; and Allen & Hipp, counsel for North Carolina Assn. of Certified Public Accountants. 


[State Antitrust Action] 


Waldron Buick Company, plaintiff, in- 
stituted this action January 18, 1957, to 
recover damages allegedly caused by wrong- 
ful acts of General Motors Corporation and 
Lee A. Folger, Inc., defendants, in pursu- 
ance of a conspiracy in restraint of trade 
to destroy plaintiff’s business. Defendants, 
in separate answers, denied plaintiff’s essential 
allegations; and, in addition, each defendant 
pleaded special defenses. The foregoing, 
for present purposes, will suffice to indicate 
the general nature of the controversy between 
the parties. 


[Subpoena Duces Tecum] 


By subpoena duces tecum, issued and 
served March 19, 1959, Sterling Hudson 
was summoned to appear before a desig- 
nated Notary Public, at specified time and 
place, “to give evidence in a deposition 
then and there to be taken” in this action, 
and “to have with him then and there . 
Such memoranda and reports, or copies 
thereof, as reflect his analysis of the books 
and records of Waldron Buick Company, 
Concord, North Carolina, which were sub- 
mitted to him by the defendant General 
Motors Corporation in connection with the 
above entitled action.” 
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Defendant General Motors Corporation 
moved “that the subpoena served on Mr. 
Sterling Hudson be quashed, revoked and 
vacated.” Thereupon, the clerk signed an 
order dated March 20, 1959, providing that 
the subpoena “is hereby temporarily stayed 
until such time as the Court shall have 
ruled on the (said) Motion . . . to quash, 
revoke and vacate said Subpoena Duces 
Tecum.” 


Sterling Hudson and A. M. Pullen & 
Company, represented by their own counsel, 
filed a verified petition, in which they 
prayed “for an order quashing the said 
subpoena duces tecum, and directing that 
neither Mr. Hudson nor any other partner, 
agent or employee of the firm of A. M. 
Pullen & Company be compelled to appear 
and give testimony at the taking of any 
deposition on behalf of the plaintiff, or to 
produce and make available any of the 
memoranda and reports of the analysis of 
plaintiff's books and records, or to give 
any testimony with respect thereto.” 

These are the facts stated in said verified 
petition: 

“1, Sterling Hudson is a partner in 
the firm of A. M. Pullen & Company, 


a firm of Certified Public Accountants, 
serving through the State of North Caro- 
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lina and elsewhere. Mr. Hudson is him- 
self a Certified Public Accountant in the 
State of North Carolina. 


“2, In November 1958, A. M. Pullen 
& Company was retained by ... counsel 
for the defendant General Motors Cor- 
poration, to perform certain professional 
accounting services in connection with 
the above case. Since that time Mr. 
Hudson, who was assigned by his firm 
to perform this service has worked in 
his professional capacity and conducted 
an analysis of certain books and account- 
ing records of the plaintiff Waldron Buick 
Company, under the supervision of and 
subject to the control of counsel for 
defendant General Motors Corporation. 


“3, In performing the services for which 
he was retained as aforesaid, Mr. Hudson 
‘utilized those books of accounts and 
other records of the plaintiff company 
which were made available to him, and 
obtained no information from any other 
source except information which was re- 
layed to him from time to time by counsel 
for said defendant. From the plaintiff’s 
records Mr. Hudson has prepared an 
analysis for the information of counsel 
for said defendant, which analysis is not 
as yet completed. 


“4. As a part of his service to counsel 
for said defendant, Mr. Hudson has also 
counseled and advised such attorney from 
time to time concerning accounting pro- 
cedures and other matters of importance 
in connection with the above case. He 
has also been taken into said counsel’s 
confidence with respect to the plans for 
the trial of such case, and the presenta- 
tion of the defense thereto by counsel for 
said defendant. Such information came 
to Mr. Hudson in connection with his 
employment by said counsel as aforesaid, 
and in no other way. 


“5. Except for the information obtained 
from the plaintiff’s records, and the con- 
fidential information given to Mr. Hudson 
by counsel for defendant General Motors 
Corporation as set forth above, neither 
Mr. Hudson nor his firm, A. M, Pullen 
& Company, have any knowledge of any 
facts concerning the things and matters 
in controversy in such case. 


“6. (Relates to issuance of subpoena 
duces tecum, contents thereof, notice for 
taking deposition.) 

“7, Petitioners are advised by their 
counsel that any questions directed to 
Mr. Hudson relating to his analysis of 
the books and records of the plaintiff 
herein would not be competent inasmuch 
as he worked in his professional capacity 
for the attorneys for the defendants in 
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this matter, and for no one else: ‘They 
are further advised that the subpoena 
duces tecum issued as aforesaid should be 
quashed and dismissed because the memo- 
randa and reports sought therein are a 
part of the work product of counsel for 
said defendant who employed them, and 
are therefore privileged. Petitioners are 
further advised that any other informa- 
tion which Mr. Hudson has concerning 
the above case has come to him in con- 
fidence because of his employment in a 
professional capacity by counsel for the 
said defendant. Petitioners are finally 
advised that they may seek the aid .of 
this Court to protect them from being 
compelled to submit to process of this 
Court illegally or improperly issued, and 
from being compelled to answer ques- 
tions concerning privileged matters.” 


The record shows: “The Court having 
stated that it intended to enter an order 
denying the motion of the defendant Gen- 
eral Motors Corporation to quash the sub- 
poena duces tecum served on Sterling Hudson 
and that said order insofar as it related to 
the said Sterling Hudson would provide 
in substance as follows”: (There follows 
a statement of the substance of what the 
court intended to incorporate in the order.) 
Defendant General Motors Corporation then 
moved, in writi.y, directing attention to 
particular provisions, ‘that the Court in its 
proposed order specify particularly the 
proper scope of the proposed examimation 
of Sterling Hudson.” 


The order of Judge Sharp has eight 
divisions (I-VIII, inclusive), each of which 
relates solely to the particular motion or 
motions referred to therein. Division I 
thereof is the only portion of the order 
pertinent to said motion of defendant Gen- 
eral Motors Corporation and to said peti- 
tion of Sterling Hudson and A. M. Pullen 
& Company to quash said subpoena duces 
tecum, With reference to said motion and 
to said petition, the order provides: 


“The defendant’s motion is denied, and 
Sterling Hudson is directed to appear on 
the 30th day of April 1959 at 9:30 a.m., 
in the County Commissioners’ Room of 
the Mecklenburg Courthouse, or such 
other place as may be agreed upon bv 
counsel, to be examined by the plaintiff, 
relating to his examination of the books 
and records of the plaintiff, which were 
submitted by the plaintiff to the defend- 
ants for inspection and copies, under the 
orders of this Court, Provided However, 
Mr. Hudson is required to testify only 
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with respect to facts and data obtained 
by him directly from the books and rec- 
ords of the plaintiff; and is not required: 

“alae disclose information given him 
by counsel for this defendant. 

_“(b) To disclose instructions given to 
him by counsel for this defendant as to 
particular studies or analyses to be made 
as part of the preparation for the defense 
of this action. 

“(c) To disclose or to produce particu- 
lar studies or analyses made on specific 
instructions of counsel for this defendant. 

“(d) To disclose conclusions drawn from 
studies and analyses made upon specific 
instructions of counsel for this defendant, 
or 

“(e) To disclose defendant’s plans for 
the defense of this action or defendant’s 
theories, evidence, or analyses of evi- 
dence which have been communicated to 
him by counsel for this defendant, 


“To the failure of the Court to revoke 
in its entirety the Subpoena Duces Tecum, 
issued to Sterling Hudson, the defendant, 
General Motors Corporation, objects and 
excepts. To the action of the Court, in 
limiting the scope of the examination, as 
above set out, the plaintiff objects and 
excepts. 

“The Petition of Sterling Hudson and 
A. M. Pullen & Company, to quash the 
Subpoena Duces Tecum is denied but 
the scope of the examination is limited 
as above set out in the ruling on the de- 
fendant’s motion to quash the Subpoena 
Duces Tecum.” 


Sterling Hudson and A. M. Pullen & 
Company excepted to the court’s denial of 
their petition “to revoke and vacate in its 
entirety the subpoena duces tecum directing 
Sterling Hudson to appear and give evi- 
dence by deposition and to produce certain 
memoranda and reports, all as set forth 
in said subpoena,’ and excepted to the 
order as entered by the court, and gave 
notice of appeal from said order. 


[Opinion] 


Bossitr, Justice [In full text]: Only a 
“party aggrieved” may appeal from the 
superior court to the Supreme Court. G. S. 
1-271; Langley v. Gore, 242 N. C. 302, 87 
S. E. 2d 519. “(A) ‘party aggrieved’ is 
one whose right has been directly and in- 
juriously affected by the action of the 
court.” McIntosh, North Carolina Practice 
and Procedure, § 675; Freeman v. Thompson, 
216 N. C. 484, 5 S. E. 2d 434. “An appeal 
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may be taken from every judicial order or 
determination of a judge of a superior 
court, upon or involving a matter of law 
or legal inference, . ... which affects a sub- 
stantial right claimed in any action or 
proceeding ...” G. S. 1-277; Veazey v. 
Durham, 231 N. C. 357, 57 S. E. 2d 377. 


“There is no more effective way to pro- 
crastinate the administration of justice than 
that of bringing cases to an appellate court 
piecemeal through the medium of succes- 
sive appeals from intermediate orders. The 
rules regulating appeals from the Superior 
Court to the Supreme Court are designed 
to forestall the useless delay inseparable 
from unlimited fragmentary appeals, and 
to enable courts to perform their real func- 
tion, i.c., to administer ‘right and justice 
. .. Without sale, denial, or delay.’ N.C. 
Const., Art. I, Sec. 35.” Ervin, J., in Veazey 
v. Durham, supra. 


General Motors Corporation’s exception 
to Judge Sharp’s order will be for consider- 
ation in the event of an appeal by General 
Motors Corporation from an adverse judg- 
ment. We do not now consider whether 
Judge Sharp’s order was erroneous. The 
only question now before us is whether any 
substantial right of Sterling Hudson and 
A. M. Pullen & Company is directly and 
injuriously affected by Judge Sharp’s order. 


In Yow v. Pittman, 241 N. C. 69, 84 S. E. 
2d 297, this Court said that the deposition 
statute, G. S. 8-71, notwithstanding its 
broad provisions, “does not contemplate the 
taking of deposition of a person disqualified 
to give evidence in the case. It confers 
no right to investigate or inquire into 
matters which the court could not investi- 
gate and inquire into in the actual trial.” 
It was held that the defendants could not 
take the deposition of plaintiff's physician 
because, under G. S. 8-53, he was disquali- 
fied to testify as to information he acquired 
in attending plaintiff in a professional capacity. 


Here, under the pleadings, the contents 
of plaintiff's books and records are ger- 
mane to the issues. Plaintiff, under court 
order, was required to submit its books 
and records. to defendants “for inspection 
and copies”; and, pursuant to employment 
of A. M. Pullen & Company by counsel for 
General Motors Corporation, Sterling Hud- 
son, a Certified Public Accountant and 
member of said firm, made an examination 
thereof. He thus acquired knowledge of 
the contents of plaintiff’s books and rec- 
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ords. A certified public accountant who 
has knowledge of the contents of plaintiff’s 
books and records is not disqualified to give 
evidence in the case “with respect to facts 
and data obtained by him directly from 
the books and records of the plaintiff.” 
Under Judge Sharp’s order, this is all Ster- 
ling Hudson is required to do. The admissi- 
bility of his testimony, as to competency 
and relevancy, will be passed upon in ac- 
cordance with usual practice and procedure. 


Appellants’ petition for order quashing 
the subpoena duces tecum is based solely on 
the ground that they should not be required 
to disclose information and instructions given 
to them in confidence by counsel for Gen- 
eral Motors Corporation. As to this, it 
appears that Judge Sharp granted appel- 
lants’ petition. Her order specifically pro- 
vides that Hudson is not required to disclose 
any information or instructions given him 
by counsel for General Metors Corporation 
or any studies or analyses made by him 
in accordance therewith; and, as we inter- 
pret the order, Hudson is not required to 
make such disclosure either by testimony 
or by disclosing the contents of any memo- 
randa or reports. 
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It is noted that appellants’ exceptions and 
assignments of error constitute a broadside 
challenge of Judge Sharp’s order. No specific 
ground of objection is stated therein. 


We are of opinion, and so hold, that no 
substantial right of appellants is directly 
and injuriously affected by Judge Sharp’s 
order. Hence, their purported appeal is 
dismissed. 


It is noted: No brief was filed in this 
Court in behalf of plaintiff. The only ap- 
pearance in behalf of plaintiff was a motion 
filed by its counsel to dismiss summarily 
the purported appeal on the several grounds 
stated in the motion. This Court, pursuant 
to consideration in conference, denied plain- 
tiff’s said motion on October 2, 1959. Upon 
further consideration, we are of opinion 
that, for the reasons stated above, the pur- 
ported appeal should be dismissed. Hence, 
this Court’s order of October 2, 1959, is 
stricken. 


Appeal dismissed. 
Hiccrns, Justice, not sitting. 


PARKER, Justice, dissents. 


[f 69,662] P. W. Husserl, Inc., et al., plaintiffs, and Max Newman, et al., applicants 
for intervention, v. Simplicity Pattern Co., Inc. 


In the United States District Court for the Southern District of New York. Civil. 


No. 147-354. Dated March 22, 1960. 


Clayton Antitrust Act 


Private Enforcement—“Spurious” Class Action—Requirements—Effect on Absen- 
tees.—In an action by separately-owned small variety and fabric stores charging a pattern 
company with discriminating in favor of large chain store purchasers in violation of 
Section 2(e) of the Clayton Act, as amended by the Robinson-Patman Act, the court 
permitted forty applicants to intervene as parties plaintiff on the ground that the require- 
ments for a class action were met. The defendant’s liability involved common questions 
of law and fact, common relief (money damages) was sought, and the class was large 
enough to make joinder impracticable. Also, since “the class action device has been 
used here as an invitation to joinder rather than as a means of binding all members of 
the alleged class,” (that is, a “spurious class action”), specific identification of all members 
was not needed, absent members of the class would not be bound by the action, and the 
statute of limitations would not be “tolled” as to such absentees. : 


See Private Enforcement and Procedure, Vol. 2, J 9005.20, 9010. 
For the plaintiffs: Fisher and Shilkoff, Roosevelt, N. Y. 
For the defendant: House, Grossman, Vorhaus & Hemley, New York, N. Y. 
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[Price Discrimination] 


PALMIERI, District Judge [In full text]: 
This is an action brought by three customers 
of the defendant under section 2(e) of the 
Clayton Act, as amended by the Robinson- 
Patman Act, 15 U. S. C. §13(e). See 28 
U.S. C. § 1337. The plaintiffs allege dam- 
age to their business as a result of the de- 
fendant’s alleged discriminatory practices in 
its sales of paper dress patterns. Forty ap- 
plicants have moved for leave to intervene 
as plaintiffs pursuant to Rule 24(b) (2), Fed. 
R. Civ. P.; the defendant has cross-moved 
for (1) an order pursuant to Fed. R. Civ. 
P. 12(f) striking the class action allegations 
from the complaint and (2) an order limiting 
the time for joinder of additional parties- 
plaintiff. 


[Spurious Class Action] 


The plaintiffs, instituting this suit as a 
spurious class action under Rule 23(a) (3), 
Fed. R. Civ. P., have alleged that the de- 
fendant has discriminated in favor of the 
large chain store purchasers as against sep- 
arately owned small variety and _ fabric 
stores such as those operated by the plain- 
tiffs and the applicants for permissive in- 
tervention. The defendant asserts that the 
action cannot be maintained as a class suit 
because the plaintiff and the applicants for 
intervention have failed to show that they 
adequately represent the described class 
and because the common questions of fact 
and law are not substantial in nature. 


[Requirements—Common Relief 
and Questions] 


A class action under Rule 23(a)(3), Fed. 
R. Civ. P., is one in which the right 
sought to be enforced is “several, and 
there is a2 common question of law or fact 
affecting the several rights and a common 
relief is sought.” An action for money 
damages, such as the one instituted here, 
satisfies the “common relief’ requirement. 
See e. g., Oppenheimer v. F. J. Young & Gor 
144 F, 2d 387 (2d Cir. 1944); Note, 46 Colum. 
L. Rev. 818, 831 (1946). There are common 
questions of law and fact relative to the 
alleged discrimination in favor of large chain 
purchasers. See Simplicity Patterns, Inc. v. 
Federal Trade Commission, [1958 TRADE 
Cases 769,047], 258 F. 2d 673 (D. C. Cir. 
1958), aff'd, [1959 Trape Cases { 69,361], 
360 U. S. 55 (1959). The “common ques- 
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tion” requirement has been held satisfied by 
an allegation, such as the one made here, 
that the defendant’s discriminatory plan ad- 
versely affected all class members in the 
same manner although not to the same ex- 
tent. See Kainz v. Anheuser-Busch, Inc. [1952 
TRADE CASES { 67,221], 194 F. 2d 737 (7th 
Cir. 1952), cert, denied, 344 U. S. 820. 


[Adequate Representation] 


A spurious class action must also meet the 
traditional requirements for any class suit 
—that the class be so numerous as to make 
joinder impractical, that the representatives 
be members of the class, and that the class 
be adequately represented. See preamble 
to Rule 23, Fed. R. Civ. P. To fulfill the 
requirement of adequate representation, the 
interests of the named parties must be co- 
extensive with and not antagonistic to those 
of the described class and there must be 
an absence of collusion. See Redmond v. 
Commerce Trust Co., 144 F. 2d 140, 151 (8th 
Cir.), cert. demed, 323 U. S. 776 (1944); 
Note 71, Harv. L. Rev. 928, 938 (1958). The 
courts have also considered the number 
of representatives and the extent of their 
interests in determining whether represen- 
tation is adequate. It is the defendant’s con- 
tention that the plaintiffs and applicants for 
intervention have failed to supply the court 
with the facts which would enter into such 
a determination. 


To decide whether representation is ade- 
quate here, it is necessary to examine briefly 
the nature of a class action under Rule 
23(a)(3). The courts have generally ac- 
cepted Professor Moore’s functional definition 
of the type of suit authorized by Rule 
23(a)(3). Professor Moore labels such a 
suit a “spurious” class action—spurious be- 
cause it is simply “a permissive joinder 
device,” 3 Moore, Federal Practice, [ 23.10 at 
3442 (2d ed. 1948), in which the decision 
“binds only those actually before the court.” 
3 id., 7 23.11 at 3465. Cf. Equity Rule 48, 42 
U.S. (1 How.) LVI (1842). There has been 
some judicial departure from Professor 
Moore’s commentary as to the absence of bind- 
ing effect in a spurious class action, see Notes, 
71 Harv. L. Rev. 928 (1958); 67 Harv. L. 
Rev. 1059 (1954). However, such a de- 
parture does not seem possible in this case. 
See Kainz v. Anheuser-Busch, Inc., supra. 
Assuming a decision favorable to the class 
on the common questions of law and fact, 
there will remain subsidiary questions which 
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must be individually litigated. These 
subsidiary questions, involving proof of 
individual damages, may even entail an ex- 
amination of whether the original determina- 
tion of liability extends to each individual 
plaintiff. Cf. Nagler v. Admiral Corp., [1957 
TraADE Cases { 68,839], 248 F. 2d 319 (2d 
Cir. 1957). Accepting the view that what is 
involved here is nothing more than a device 
to facilitate permissive joinder of parties- 
plaintiff and that absentees will not be 
bound, there appears to be no reason to 
require the plaintiffs to submit proof as to 
the number of separately owned small variety 
and fabric shops in the Southern and 
Eastern Districts of New York comprising 
the alleged class. See Oppenheimer v. F. J. 
Young & Co., supra at 390. 


The defendant has candidly asserted its 
princip[al] ground for seeking the relief re- 
quested in its cross-motion. The moving 
affidavit states: 


“While adding nothing to and being un- 
necessary with respect to the essential 
issues in this action, the allegations claim- 
ing this to be a ‘spurious class action’ 
constitute a distinct vice and danger to de- 
fendant. Unless said allegations are 
stricken, defendant may suffer the tolling 
of the Statute of Limitations with respect 
to five-and-ten-cent-stores and _ fabric 
stores in the Southern and Eastern 
Districts until the entry of final judgment 
herein. Then the institution of a new 
‘class’ suit by other customers of this type 
can again toll the Statute. As a practical 
matter this can result in the complete loss 
of the defense of Statute of Limitations by 
defendant and can result in the institution 
of similar actions successively far into 
the future. This unnecessarily harsh re- 
sult can be avoided by denying the motion 
of intervention and granting defendant’s 
cross motion without depriving the ap- 
plicants herein of their rights or unduly 
complicating the conduct of the litigation.” 


The defendant appears to believe that its 
problem in this regard would be avoided 
if the applicants for intervention were per- 
mitted to join as parties to a non-class action 
or to bring separate suits which would be 
consolidated for trial under Rule 42(a). 

It has been suggested that in a non-bind- 
ing class action participation by absentees 
should not be precluded by the Statute of 
Limitations when the absentees have relied 
on timely commencement of the original 
action. York v. Guaranty Trust Co., 143 F. 
2d 503, 529 (2d Cir. 1944) (dictum); 33 
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Cornell L. Q. 327, 339-42 (1948). However, 
the point remains unresolved. In a binding 
or “partially binding” class action, see Rule 
23(a) (1), (2), the theory is that the claims 
of all class members are before the court. 
Therefore timely institution of the action by 
the representatives should protect all claims 
from being barred by the Statute of Limita- 
tions. But it would seem that in the case 
of a spurious class action, where there has 
been no determination that absentees will be 
bound, reliance upon the commencement of 
the action should not free the claims of the 
absentees from the statutory bar. See Note, 
71 Harv. 928, 942 (1958). 


The question has been posed whether the 
designation “spurious” class action serves 
any purpose if absent members are not 
bound and if the Statute of Limitations is 
not tolled as to absentees. See Hart & 
Wechsler, the Federal Court & the Federal 
System, 935 (1953); cf. Chafee, Some Prob- 
lems of Equity, 199-200 (1950). The question 
is particularly significant in the context of 
the case, brought under the antitrust laws, 
see 28 U. S. C. 1337, and thus raising no 
issues as to jurisdictional limitations on the 
right of class members to intervene. Cf. 
3 Moore, Federal Practice, J 23.10, 3443-44 (2d 
ed. 1948). If the foregoing discussion as 
to the appropriate effect of the Statute of 
Limitations on absentees is correct, the 
designation of this suit as a “class action” 
has only this narrow purpose: The com- 
plaint stands as. a formal invitation for 
participation by persons “similarly situated,” 
but it is an invitation which requires timely 
response. See Nagler v. Admiral Corp., 
supra at 327. 


CONCLUSIONS 


1. The motion for leave to intervene is 
granted. The application is timely; the 
claims of the applicants and the original 
plaintiffs involve common questions of law 
and fact. It appears that the advantages of 
disposition of the claims in one litigation 
outweigh the disadvantages presented by 
the number of parties-plaintiff. 


2. The defendant’s cross-motion to strike 
the class action allegations is denied. The 
class is sufficiently defined as separately owned 
and operated small variety and fabric stores 
in the Southern and Eastern Districts of 
New York which have been injured in their 
business and property by the defendant’s 
discriminatory practices in favoring large 
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chain store purchasers as to services and 
facilities connected with the sale of. tissue 
patterns. Since the class action device has 
been used here as an invitation to joinder 
rather than as a means of binding all mem- 
bers of the alleged class, the requirement of 
adequate representation has been met. The 
claims presented, so far as a determination 
of the defendant’s liability is concerned, in- 
volve common questions of law and fact, and 
a common relief is sought in the prayer of 
each plaintiff for money damages. 
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3. The defendant’s request for an order 
limiting the time for joinder of additional 
parties-plaintiff is denied. This action was 
commenced: on June 30, 1959. The motion 
now before the court represents the first 
application for intervention. If there should 
be further applications for intervention, the 
court before whom such applications are 
presented will be in a better position to 
balance the competing considerations and to 
weigh the interests to be served by per- 
mitting intervention. 


So Ordered. 


hil 69,663] State of Minnesota, by J. W. Clark, its Commisioner of the Department 
of Business Development v. Penny Super Market, Inc. and Pen-Bloom, Inc. 


In the. Minnesota District Court for the Fourth Judicial District, Hennepin County. 


Case No. 549156, Dated February 1, 1960. 


Minnesota Unfair Trade Practices Act 


Sales Below Cost—Defenses—Need for Economic Survival—Meeting Competitor’s 
Price—A defendant’s “need for economic survival” was not a defense to a charge of 
selling below cost in violation of the Minnesota Unfair Trade Practices Act. A’ good 
faith effort to meet the legal price of a competitor selling the same commodity in the same 
locality or trade area is a defense, but here none of the retailer’s competitors were selling 


at the illegal price first introduced by the defendant. 


See Sales Below Cost, Vol. 2, 7161.25. 


' For the plaintiff: Miles Lord, Minnesota Attorney General, by Walter F. Mondale, 


Special Assistant to the Attorney General. 
For the defendant: Milton H. Altman. 
Findings of Fact 
(Sales Below Cost—Ice Cream] 


Hatt, District Judge [In full text]: 1. At 
all times herein mentioned J. W. Clark was 


and is the duly appointed qualified and act-~ 


ing Commissioner of the Department of 
Business Development of the State of 
Minnesota. 


2. At all times herein mentioned the 
defendant Pen-Bloom, Inc., was and is en- 
gaged in the business of operating a super- 
market selling various food products and 
dairy products at retail, including ice cream 
products under the name of Pen-Bloom, Inc. 
located at 8931 Penn Avenue South, Bloom- 
ington, Minnesota. 


3. In or about June 27th, July 3rd, July 
23rd, and September 24th, 1959, the defendant 
Pen-Bloom, Inc. sold, advertised for sale 
and offered for sale at retail ice cream in 
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one-half gallon containers at less than cost 
thereof to it as such vendor; that said sales 
had-the effect of injury to competitors. 


4. The aforesaid sales, advertisements for 


- sale and offers for sales were at a price 


less than eight per cent above the actual 
delivered invoice cost thereof to him with- 
out deducting customary cash discounts, 
plus the amounts of any excise or sales tax. 

5. None of the competitors of the defend- 
ants were selling ice cream at the illegal 
price first introduced by the defendant on 
June 27th, 1959 and the defense of meeting 


‘legal competition by the defendant was not 


shown. 

6. Other competitors in the same trade 
area of the defendant were on the said 
days selling ice cream at a legal price; 
some of these competitors were La Vine 
Dairy Store, 9005 Lyndale South, Blooming- 
ton, Minnesota; Penn Lake Dairy Store, 2213 
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W. 90th Street, Bloomington, Minnesota; 
Valley Dairy, 10718 France Avenue South, 
Bloomington, Minnesota; Rogers Grocery, 
6724 Lyndale Avenue South, Richfield, Minne- 
sota; Garins Dairy Store, 648 West 98th 
Street, Bloomington, Minnesota, and Jack- 
son’s Dairy Store, 9608 Lyndale Avenue 
South, Bloomington, Minnesota and the de- 
fendant’s acts had the effect of injuring 
them in regard to their sales of ice cream 
and was done by said defendant with the 
intent to injure competitors. 


7. Though there may have been injury 
by the defendant’s sales of other items of 
merchandise below cost, the Court in this 
instance does not pass upon the question 
inasmuch as the plaintiff’s affidavits and 
claims of injury deal solely with ice cream 
sales. 


8. Unless the course of action of the 
defendant of selling ice cream below cost 
as set out above is stopped by order of this 
court, irreparable damage will result either 
because of injurious effect upon his com- 
petitors or because money damages recover- 
able under M. S. 1957, Section 325.49 will 
not fully remedy the wrongs done or likely 
to be done, and any attempt to obtain re- 
lief at law would not only entail consider- 
able expense in proportion to the benefit 
received, but would necessitate a multiplicity 
of suits which would be a grievance to the 
parties and a burden to the public. 


9. No showing was made of any violation 
of the sale-of-goods-below-cost-act by Penny 
Super Market, Inc. 
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Conclusions of Law 


1. "The powers given under M. S. 362.14, 
Subd. 3, to the Commissioner of Business 
Development to sue for injunctive remedy 
for threatened violations of unfair trade 
laws of the State of Minnesota extend to 
incipient action to prevent the evils legis- 
lated against from occurring. 

2. Defendant Pen-Bloom, Inc., adver- 
tised and sold ice cream in one-half gallon 
containers at less than cost for the purpose 
and with the effect of injuring a competitor 
in violation of M. S. A. 525.04, et seq. 


3. Said acts were not made in a good 
faith effort to meet the legal price of a com- 
petitor selling the same commodity in the 
same locality or trade area, (Cf. 325.06(4) ). 

4. Defendant’s claim that sales in vio- 
lation of M. S. A. 325.04, et seg. may be 
legally justified because of defendant’s need 
for economic survival is not a defense 
under the Act. (See 325.06) 

5. Defendant Penny Super Market, Inc. 
did not violate M. S. A. 325.04, et seq. 
and therefore an injunction may not issue in 
respect to said Defendant. 


It is Hereby Ordered That the defendant, 
Pen-Bloom, Inc., its agents and employees 
and successors or assigns, are temporarily 
enjoined until final disposition of this cause 
of action from selling ice cream products 
below cost in contravention of M. S. 1957, 
Sections 325.04 et seq. 


Let Judgment and Decree be entered 
accordingly. 


[69,664] State of Minnesota, by J. W. Clark, its Commissioner of the Department 
of Business Development v. Sigmund Kohn, d.b.a. Sig’s Food Fair Supermarket. 


In the Minnesota District Court for the Fourth Judicial District, Hennepin County. 


Case No, 535692. Dated April 24, 1958, 


Minnesota Unfair Trade Practices Act 


Sales Below Cost—Defenses—Meeting Competitors’ Illegal Prices.—Sales below cost 
for the purpose of meeting competition from those who are selling at an illegal price are 
unlawful under the Minnesota Unfair Trade Practices Act, where other dealers are selling 


at a legal price. 


See Sales Below Cost, Vol. 2, J 7161.25. 


For the plaintiff: Miles Lord, Minnesota Attorney General, by Robert W. Garrity, 


Special Assistant to the Attorney General. 
For the defendant: Sydney G. Blacker. 
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Findings of Fact 
[Sales Below Cost—Milk] 


CarroLt, District Judge [In full text]: 
1. That at all times herein mentioned J. W. 
Clark was and is the duly appointed quali- 
fied and acting Commissioner of the Depart- 
ment of Business Development of the State 
of Minnesota. 


2. That at all times herein mentioned 
defendant was and is engaged in the busi- 
ness of operating a supermarket selling 
various food products and selected dairy 
products at retail, including Grade A ho- 
mogenized milk in one-half gallon glass 
containers, under the business name and 
style of Sig’s Food Fair Market, located 
at 2402 East 38th Street, Minneapolis, 
Minnesota. 


3. That on March 17, 18 and 19, 1958 
defendant sold and offered to sell and ad- 
vertised for sale at retail Grade A _ ho- 
mogenized milk in one-half gallon glass 
containers at less than cost thereof to him 
as stich vendor; that said sales had the 
effect of injury to a competitor. 


4. That the aforesaid sales, offer for sale 
and advertisement for sale was at a price 
less than eight per cent above actual de- 
livered invoice cost thereof to him without 
deducting customary current cash discounts, 
plus the amounts of any excise for sales tax. 


5. That other competitors in the same 
trade area as the defendant were, on said 
days or approximately said days, selling 
milk of the same type as the defendant at 
a price approximately at cost and less than 
eight per cent above the actual delivered 
invoice cost; that said sales of said com- 
petitors were illegal. 

6. That other merchants selling the same 
products at approximately the same time 
sold at a legal price; one such store was the 
Ritz Dairy Store located at 4046 18th 
Avenue South; that said store, and others 
selling at legal prices, were competitors of 
the defendant, and the defendant’s acts had 
the effect of injuring them. 


7, That unless the course of action of 
the defendant of selling at below cost, as set 
out above, is stopped by order of this Court, 
irreparable damage will result, either be- 
cause of injurious effect upon his competitors 
or because money damages recoverable 
under M. S. 1953, Sec. 325.49 will not fully 
remedy the wrongs done or likely to be 
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done, and any attempt to obtain relief at 
law would not only entail considerable 
expense in proportion to the benefit re- 
ceived, but would necessitate a multiplicity 
of suits which would be a grievance to the 
parties and a burden to the public. 


Conclusion of Law 


1. It is hereby ordered that the defend- 
ant, his agents and employees and successors 
Or assigns, are hereby restrained from in 
any way violating M. S. 1953, Sec. 325.02-.07 
as amended by the laws of 1957, Chap. 822. 


Let Judgment and Decree be entered 
accordingly. 


Memorandum 


This action is brought under Sec. 325 as 
amended by the Laws of 1953 concerning 
the relation of manufacturers and _ sales. 
This legislation represents an attempt by 
the legislature to stop “cut-throat” and 
unfair competition by prohibiting unreason- 
able price cutting or price cutting below 
a certain level. 


Whether this type of legislation is eco- 
nomically wise is not for this court to say. 
The act has been declared constitutional 
as construed. See State v. Wolkoff, 85 N. W. 
401. 


Sec. 325.04, as amended by the 1957 law, 
forbids the selling below cost for the pur- 
pose or with the effect of injuring a com- 
petitor or destroying competition, and a 
violator shall be guility of unfair discrimina- 
tion, and upon a conviction subject to a 
penalty as prescribed in Sec. 325.48. This 
same section further provides as follows: 


“Provided that nothing shall prevent 
differentials in prices in different localities 
which make due allowances for differ- 
ences in costs of doing business or over- 
head expense and in costs of delivery for 
such goods to different localities; nor 
differences in prices in an endeavor made 
in good faith to meet the legal prices of 
a competitor selling the same commodity, 
articles, goods, wares or merchandise in the 
same locality or trade area.” 


Sec. 325.06 provides that the above re- 


ferred to section shall not apply to any 
sale made 


“(4) In an endeavor in good faith to 
meet the legal prices of a competitor 
selling the same commodity, articles, 
goods, wares or merchandise in the same 


locality or trade area.” 
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Sec. 325.06 further provides the price of 
a retail competitor, which is less than eight 
per cent above the manufacturers public 
list price, less his public trade discounts 
where the manufacturer publishes a list 
price, or in the absence of a list price, less 
eight per cent above the actual current 
delivery invoice or replacement cost, with- 
out deducting customary cash discount plus 
the amount of any excise or sales tax, shall 
be prima facie evidence that it is not a legal 
price within the meaning of this section. 

In this case there isn’t any question but 
that the defendant set out to lower his 
prices below the legal limit provided with 
a disregard for the requirements of this law, 
and for the purposes of meeting competition 
from those who are selling at an illegal 
price. 

Now, under these circumstances the Court 
can hardly reach any other conclusion than the 
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purpose or the effect of his acts was to injure 
a competitor or destroy competition, and that, 
therefore, he was guilty of unfair discrimina- 
tion. The claim is made by the defendant that 
cutting the prices was a matter of survival, 
that he had to do it in order to meet the prices 
of others. That is not an excuse under the 
law any more than it would be an excuse for 
anyone to violate the law in order to gain the 
same advantage as other law violators. His 
duty for his own protection, was to cooperate 
with the authorities to see that the law is en- 
forced by all rather than try to operate in an 
illegal manner. (Emphasis added) 


I therefore have entered an injunctive here 
pending this litigation. The legislature has 
provided that injunctive relief may be granted 
by a court and the facts and circumstances 
here justify it. (Emphasis added) 


[] 69,665] United States v. General Motors Corporation. 
In the United States District Court for the Southern District of New York. Civil 


Action 151-370. Filed March 25, 1960. 


Case No. 1483 in the Antitrust Division of the Department of Justice. 


Clayton Antitrust Act 


Transfer of Antimerger Action to Another District—Expense of Trial—Transportation 
—Heavy Equipment—Availability of Company Aircraft—Court’s Caseload——A Govern- 
ment antimerger action was transferred from New York to Cleveland because (1) the 
defendant intended to rely almost entirely on witnesses, records, and other evidence located 
in Cleveland, (2) trial in New York would inconvenience party and non-party witnesses 
by taking them from their regular duties and their homes, and subjecting them to addi- 
tional expense, (3) heavy, earth-moving equipment located in Cleveland, which was to be 
used as demonstrative evidence, could not be licensed to travel on the highways, (4) it 
might be useful for the court to view the defendant’s Cleveland plant, and (5) the 
New York district court had a larger caseload than any other district. With regard to 
the transportation problem, the fact that the company had a number of aircraft was 
not a persuasive argument against the transfer. Inconvenience to the Government arising 
from inadequacy of space in its Cleveland field office, and additional expense of $29,000 for 
Cleveland trial, was “slight.” 


See Department of Justice Enforcement and Procedure, Vol. 2, J 8221.230. 


For the plaintiff: Larry L. Williams and Richard B. O’Donnell, Attorneys, Depart- 
ment of Justice. 


For the defendant: Cravath, Swaine & Moore (Henry M. Hogan, Bruce Bromley, 
and George B. Turner, of counsel). 
Opinion sion, and for a stay. Motion by plaintiff 

for production of documents. 

In this action under Section 7 of the 
Clayton Act, 15 U. S. C..A. Section 18, the 
Government charges that General Motors 
violated that anti-merger section by its 1953 


[Merger Action—Transfer] 
Hervanps, District Judge: [In full text]: 
Motion by defendant for transfer to the 
Northern District of Ohio, Eastern Divi- 
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acquisition of the stock and subsequently 
transferred assets of Euclid Road Ma- 
chinery Company. 


Euclid then was one of the leading pro- 
ducers of off-highway earth-moving equip- 
ment. Although General Motors did not 
manufacture off-highway earth-moving equip- 
ment prior to 1953, it did manufacture 
major components of such equipment (e. g., 
diesel engines and transmissions) ; and Gen- 
eral Motors supplied them to some of the 
manufacturers. In 1953, Euclid purchased 
more than half of its requirements for diesel 
engines and transmissions from suppliers 
other than General Motors. 


The complaint charges that “since 1953 
Euclid Division [of General Motors, which 
continued the business of the merged com- 
pany] has materially reduced its purchase 
of diesel engines and transmissions from 
suppliers other than General Motors.” The 
complaint further alleges that the Euclid 
Division has enlarged the line, and that 
some of its new products are made exclu- 
sively with General Motors’ diesel engines, 
transmissions, and other components. Ac- 
cording to the complaint, General Motors, 
prior to and during 1953, considered entering 
the earth-moving equipment field independ- 
ently, by use of its own facilities. 


[Competitive Effects] 


The Government’s theory is that the ac- 
quisition violated Section 7 by reason of 
the fact (1) that it eliminated potential 
competition between General Motors and 
Euclid in the off-highway earth-moving 
equipment line; and (2) that its reasonably 
probable effect may be substantially to 
lessen competition (a) in that line, because 
General Motors enjoys a competitive ad- 
vantage over other producers by reason of 
its integration and financial power, and be- 
cause other mergers in the field may be 
fostered; (b) in the manufacture and sale 
of components; and (c) in the business of 
financing dealers’ purchases and sales. The 
latter is said to be a line of commerce in 
which Yellow Manufacturing Acceptance 
Corporation (a wholly-owned subsidiary of 
General Motors) is engaged. The Govern- 
ment asks for complete divestiture. 


[Convenience of Parties] 


The defendant moves, under 28 U. S. C. A., 
Section 1404(a), to have the action trans- 
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ferred from this district to the Northern 
District of Ohio, Eastern Division, sitting 
in Cleveland. All of the plants, managerial 
offices and personnel of defendant’s Euclid 
Division are located in Cleveland. Defend- 
ant’s executive offices are in Detroit and 
New York. 


Section 1404(a) provides: 


“For the convenience of parties and 
witnesses, in the interest of justice, a 
district court may transfer any civil action 
to any other district or division where 
it might have been brought.” 


The motion is addressed to the sound 
discretion of the court. The controlling 
criteria have been expounded in Gulf Oil 
Corp. v. Gilbert, 330 U. S. 501, 508, 509 
(1947). Although a lesser showing of in- 
convenience is now required for transfer 
under section 1404(a) than was formerly 
required for dismissal under the doctrine 
of forum non conveniens (with which Gulf 
Oil was concerned, Norwood v. Kirkpatrick, 
349 U. S. 29, 32 [1955]), the plaintiff's 
choice of forum will not be disturbed unless 
the balance of convenience and justice 
weighs heavily in favor of the defendant. 
Lykes Bros. S. S. Co. v. Sugarman, 272 F. 2d 
679, 681 (2d Cir. 1959). 


Under section 1404(a), the court may 
transfer an action to a more suitable forum 
when the plaintiff's choice of forum, al- 
though permitted by a venue statute, prob- 
ably will work a substantial hardship upon 
the defendant and the witnesses, which 
hardship cannot be justified by a showing 
of countervailing convenience or necessity 
on the plaintiff’s part. The plaintiff may not, 
by choice of an inconvenient forum, inflict 
upon the defendant expense and trouble not 
necessary to plaintiff's own right to pursue 
his remedy. Gulf Oil, supra, 330 U. S. at 
508; Koster v. Lumbermens Mutual Co., 330 
U.S. 518, 531-532 (1947). 


A motion under section 1404(a) is usually 
brought soon after a complaint is filed. At 
that time, the parties generally do not have 
definitive knowledge of the principal issues, 
the lines of proof, the names of all wit- 
nesses, and the probable duration of the 
trial. Good-faith estimates and informed 
judgment must, to some extent, be utilized. 
The relative advantages and obstacles to a 
fair, speedy and economical trial (Gulf Otl 
Co., supra, 330 U. S. at 508) must be evalu- 
ated in order to discern whether the movant 
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has carried its burden of demonstrating 
that the balance of convenience and justice 
weighs heavily in its favor. 


The principal desiderata are: relative ease 
of access to sources of proof; availability 
of compulsory process for attendance of 
unwilling witnesses; cost of obtaining at- 
tendance of witnesses; possibility of a view 
[sic], if appropriate; and all other practical 
problems that would make the trial of a case 
easy, expeditious and inexpensive. In ap- 
praising the factors of public interest, it is 
also appropriate to give some consideration 
to the relative state of trial calendar con- 
gestion in the districts involved. 


Defendant’s convenience must be viewed 
in light of not only the degree to which 
its business will be disrupted by trial in one 
forum rather than another, but also its cost 
of transporting to a city other than their 
origin (and maintaining therein) people, 
files and objects. According to its aff- 
davits, defendant will rely almost entirely 
on the testimony of a number of important 
Euclid executives, and on data, documents, 
records, drawings and demonstrative evi- 
dence located at the Euclid Division plants 
and offices in and around Cleveland. 


If the trial is held in Cleveland, the 
Euclid executives can perform their regular 
duties except when actually testifying or 
preparing testimony. They need not neg- 
lect their regular duties for an entire day, 
or lose time waiting to testify, awaiting 
recall to the stand, or awaiting the settle- 
ment of procedural matters among the at- 
torneys and the court. Even on days on 
which such a witness testifies, he can devote 
non-court and evening hours to his regular 
work and to conferring with associates, sub- 
ordinates, customers and suppliers. He can 
accomplish this in his familiar working 
place, with tools, files and help at hand. 


The Government seeks to place upon 
defendant the burden of showing that specific 
harm—such as loss of sales or shutdown 
of operations—would result from the ab- 
sence of these men. Such a grave showing 
is not absolutely necessary; clear and con- 
vincing demonstration of substantial incon- 
venience and genuine hardship would suffice. 


The personal convenience of these pro- 
spective witnesses is not to be ignored 
cavalierly. If the trial is held in Cleveland, 
they can return to their homes from day to 
day, associate with their families and friends, 
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and attend to their personal business. They 
can use their own automobiles locally, move 
in familiar surroundings, and keep to a 
minimum the work which would otherwise 
pile up during their absence. They can 
avoid non-reimbursable expenses, bound 
to be incurred should they be required to 
travel to and stay in New York. If each 
of these factors is not, considered indi- 
vidually, a serious matter, they may in the 
aggregate tend to tip the scale in the de- 
fendant’s favor. 


[Company Aircraft] 


Cleveland is some four hundred air and 
five hundred road miles from New York. 
The round trip is about one thousand miles. 
In New York, local transportation and 
housing must be arranged for people and 
things. The cost to defendant, avoidable 
by trial in Cleveland, would be considerable. 
The Government’s showing of the number 
and type of company aircraft owned by 
General Motors is not persuasive to the 
contrary. There is expense in operating 
even company aircraft; and they may be 
needed for other purposes. Other defense 
witnesses and exhibits apparently may come 
from Detroit and Indianapolis, both much 
nearer to Cleveland than to New York. 


[Heavy Equipment] 


Defendant plans to present some demon- 
strative evidence. (For example, it intends 
to show technical justification for using 
exclusively General Motors diesel engines 
and transmissions in some of its new Euclid 
products.) This involves actual items of 
earth-moving equipment in various stages 
of assembly which, by reason of their 
dimensions and weight, are not licensable to 
travel on the highways, and cannot prac- 
ticably be transported to New York and 
set up where a court may view and study 
them. 


Although no one consideration is con- 
trolling in deciding a motion to transfer, it 
is an important element of justice that a 
litigant be permitted to present all of its 
proposed evidence, and in the manner which 
reasonably it thinks most effective. A view 
of a defendant’s manufacturing plants in 
operation was found helpful in United States 
v. Bethlehem Steel Corp. [1958 TrapE Cases 
769,189], 168 F. Supp. 576, 580-581 
(SueDy ONY. o1958)y¢ 
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In a Government antitrust suit, the court 
must consider the welfare of non-party 
witnesses, because they are without the 
protection from subpoena to attend at 
Places far from home normally afforded them 
by F. R. C. P. 45(e). With the approval 
of the district judge, they may be required 
to travel from any place in the country. 
15 U. S. C. section 23. Nor are they repre- 
sented in this proceeding. 

The Government has presented a list of 
thirty-eight manufacturers of earth-moving 
equipment and components of such equip- 
ment. The Government states that its wit- 
nesses will be persons associated with those 
companies. The defendant has indicated 
that it may also call witnesses from this 
group. Of the thirty-eight, thirty-five are 
closer to Cleveland than to New York; 
thirty-three are west of Cleveland;' twenty- 
seven are in the area commonly thought of 
as the Midwest; four are within one hundred 
miles of Cleveland; and one is just outside 
that radius. Three are closer to New York 
than to Cleveland; and one of these (White 
Motor Co.) has its principal offices and 
plant in Cleveland. Two are within one 
hundred miles of New York. The Govern- 
ment has not delineated the relative im- 
portance of the testimony it expects from 
persons connected with these various firms. 


For almost all of these witnesses, a round 
trip to New York means covering one 
thousand miles more than a trip to Cleve- 
land, and taking the time to do so. If the 
trial is held in Cleveland, some of them 
might take the trip there and home in a day, 
and have their own automobiles for local 
use. Since non-party witnesses are paid in 
accordance with a statutory schedule (28 
U. S. C. section 1821) they are certain to 
incur non-reimbursable expense, greater in 
New York than in Cleveland. They must 
also suffer the usual disadvantages of being 
away from home and business for a longer 
period. 

The cost of obtaining one of these wit- 
nesses on the statutory schedule for one day 
in court would be about $100 greater for 
attendance in New York than for attendance 
in Cleveland. (The official distance from 
Cleveland to New York for payment of wit- 
nesses is four hundred and ninety-three miles.) 


[Convenience of Government] 


The convenience of the Government must 
also be considered. The Antitrust Division 
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staff assigned to this case (five attorneys 
and one economist) are based in Washing- 
ton, D. C. Presumably, the bulk of their 
material is there. The Government asserts 
that its convenience is best served by trial 
in New York because the field office there, 
located in the courthouse, is the oldest and 
largest in the country, and has adequate 
space and help for this case. Moreover, 
New York is closer to Washington, D.C. 
by about one hundred miles than is Cleve- 
land; and regularly scheduled flights are 
more frequent. In contrast, the Antitrust 
Division field office in Cleveland is not in 
the courthouse there, and has inadequate 
space and help for the prosecution of this 
case. The Government anticipates that it 
would be necessary to rent additional space 
in Cleveland, at a cost of $8,400 per year. 
It also estimates the following additional 
annual expense of trial in Cleveland rather 
than New York: Travel cost $2,880; Com- 
munications $2,500; Supplies and equipment 
$2,400; Furniture and fixtures $2,800; Trans- 
portation of things $10,000. The total is 
approximately $29,000. 


Expense to the Government is a matter 
for serious consideration. The appropria- 
tion available to the Antitrust Division is 
limited; and this, in turn, limits its enforce- 
ment activities. There is an important pub- 
lic interest in conserving the Division’s 
funds. 

Although it must be given due weight, 
expense to the Government cannot be the 
controlling consideration. Solicitude for 
enforcement activities must be weighed 
against possible oppression of or hardship 
to defendants and witnesses. It is to be 
assumed that the Government considers 
the problem of expense when it chooses the 
office whose attorneys will handle a case. 


The Government’s estimate of the addi- 
tional expense which it would incur by trial 
in Cleveland does seem somewhat over- 
generous, particularly the largest item, “Trans- 
portation of things $10,000.” No breakdown 
of that item is suggested. The cost of 
bringing witnesses to New York somewhat 
offsets the anticipated additional cost to 
the Government of trial in Cleveland. 


[Court’s Caseload] 


A vast number of the major corporations 
can be found in New York City for anti- 
trust venue purposes. The District Court 
for the Southern District of New York 
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already handles a greater caseload than 
any Other district court.* There is a public 
interest in dealing with this situation by 
granting a transfer motion when such 
action is otherwise clearly appropriate. 


The court concludes that the defendant 
and the prospective witnesses of both par- 
ties will be greatly inconvenienced by the 
trial of this action in this district, and that 
their convenience will clearly be better 
served by a transfer of this action to the 
Northern District of Ohio in Cleveland. 
In comparison, the Government will be only 
slightly more inconvenienced by a trial in 
Cleveland than by a trial in New York City. 
The interests of justice and court admin- 
istration will be more fully recognized by 
such transfer. The defendant has discharged 
its burden of (1) demonstrating that the bal- 
ance of convenience and of justice strongly 
preponderates in its favor and (2) over- 
coming the respect due to an antitrust- 
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plaintiff's venue privilege under 15 U. S. 
C. A. section 15. See Ford Motor Co. v. 
Ryan, 182 F. 2d 329 (2d Cir. 1950). 


[Transfer Granted] 


Accordingly, the defendant’s motion to 
transfer this action to the Northern Dis- 
trict of Ohio is granted. 

The Government’s motion under F. R. 
C. P., rule 34 for the production of docu- 
ments is denied without prejudice. It may 
be renewed, if the Government is so ad- 
vised, before the transferee court. 


The defendant’s motion for an order 
staying all proceedings and extending. its 
time to move against or answer the com- 
plaint is granted to the extent that the de- 
fendant shall have fifteen days from the 
filing date of this order to move against 
or answer the complaint. 


Settle order on notice. 


[f 69,666] United States v. St. Regis Paper Company. 
In the United States District Court for the Southern District of New York. Civil 


No, 150-271. Dated March 18, 1960. 


Federal Trade Commission Act 


Special Reports Required by FTC—Power to Require Reports Before Filing of 
Complaint—The Federal Trade Commission may require the filing of written reports 
answering specific questions, under FTC Act Sec. 6(b), for any purpose within the scope 
of the Commission’s duties. Since the Commission has the duty to investigate alleged 
violations of Section 7 of the Clayton Act, a company charged with such a violation had 
to furnish reports required by the Commission. The fact that this was the first time 
the Commission had ever used a Sec. 6(b) order prior to the filing of a complaint in 
no way inhibited its power to do so. A contention that the section was never intended 
to be used in antitrust investigations was rejected on authority of U. S. v. Morton Sali Co., 
1950-1951 TrapE Cases { 62,561, to the effect that the section was framed with the pre- 
existing antitrust laws in mind. 


See FTC Enforcement and Procedure, Vol. 2, J 8701.55. 


Reports Required by FTC—Census Reports—Customer Lists.—Copies of census re- 
ports and customer lists are not privileged and must be supplied to the FTC under Sec. 
6(b) of the FTC Act. 


See FTC Enforcement and Procedure, Vol. 2, J 8701.55. 
* The District Court for the Southern District 


fifty antitrust actions. Id. at 384. The Govern- 


of New York is the busiest district court in the 
country in terms of the volume and complexity 
of litigation handled by it. Ryan, Disposition 
of Judicial Business in the District Court for 
the Southern District of New York, 24 F. R. D. 
373, 394 (1959). It has twenty percent of the 
nation’s civil caseload, and only seven percent 
of the judges, the highest civil caseload per 
judge in the country. Id. at 376. It also has 
the largest number of long and complicated 
cases. Id. at 383. As of July 1, 1959, there 
were pending in this district, one hundred and 
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ment had thirty-three of its antitrust actions 
pending in the Southern District of New York, 
one-third of its national total. Not more than 
seven such suits were pending in any other 
district court. Annual Report of the Director 
of the Administrative Office of the United States 
Courts, 1959, p. II-36. 

As of July 1, 1959, there were six hundred and 
eight civil cases pending per judge in the South- 
ern District of New York, and two hundred and 
nineteen in the Northern District of Ohio. Id. 
at II-27. 
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% Special Reports Required by FTC—Definiteness of Commission’s Demands—Effect of 
enalty Provision—The $100 per day forfeiture for failure to file reports required by the 
FTC under Sec. 6(b) of the FTC Act is sufficiently analogous to a criminal sanction to require 
that the Commission’s demands be “crystal clear.” Orders which asked an antimerger 
defendant to “describe any changes in the character and scope” of the acquired company’s 
operations since the acquisition, give “all statistical summaries or reports prepared by 
a trade association, individual or firm” based on types of data mentioned earlier in the 
order, and explain how the business and productive facilities of two other companies 
would be fitted into the operations of your company” did not meet this test. 


See FTC Enforcement and Procedure, Vol. 2, { 8701.55. 


Special Reports Required by FTC—Absence of Judicial Review as Denial of Due 
Process—Administrative Procedure Act.—Since the Administrative Procedure Act can be 
used by a defendant to initiate judicial review of an FTC 6(b) order, there is no merit in 
the argument that a defendant’s only course is to incur the forfeitures and wait for the 
Commission to proceed in the District Court for the collection of the money and that due 
process is thereby violated. 


See FTC Enforcement and Procedure, Vol. 2, § 8701.55. 
Special Reports Required by FTC—Partial Enforcement.—Where some but not all 


of the reports required by the FTC under its 6(b) orders were too indefinite to be 
enforced, the court ordered partial compliance rather than striking down the entire set. 


See FTC Enforcement and Procedure, Vol. 2, J 8701.55. 


Special Reports Required by FT';C—Effect of Partial Invalidity on Forfeiture—The 
‘Government had no right to the $100 per day forfeiture for a defendant’s non-compliance 
with FTC 6(b) orders where some but not all of the orders were too indefinite to be 
enforced. 


See FTC Enforcement and Procedure, Vol. 2, { 8701.55. 


For the plaintiff: S. Hazard Gillespie, Jr., U. S. Attorney for the Southern District 
of New York. (William F. Suglia, Assistant U. S. Attorney; Daniel J, McCauley, Jr., 
Alan B. Hobbes, and J. B. Truly, Attorneys, Federal Trade Commission, Washington, 
D. C., of counsel.) 

For the defendant: LeBoeuf, Lamb & Leiby, New York, N. Y. (Horace R. Lamb, H. 
Richard Wachtel, and Douglas W. Hawes, New York, N. Y., of counsel.) 

For a prior opinion of the U. S. District Court, Southern District of N. Y., denying a 
‘motion to strike in a proceeding to enforce FTC orders in Dkt. 6476, see 1959 Trade Cases 
{| 69,503. 


{Forfeiture Action—Violation of FTC Order] 


Ryan, District Judge [Jn full text]: This 
suit arises under Sections 9 and 10 of the 
Federal Trade Commission Act. (15 USCA 
49 and 50) Section 9 vests the District 
Court with jurisdiction to issue orders in 
the nature of mandamus commanding any 
person or corporation to comply with any 
order of the Commission made in pursuance 
of the Act. Section 10 gives any District 
Court of the United States, in which a 
corporation has its principal office or is do- 
ing business, jurisdiction of suits by the 
United States for the recovery of forfeitures, 
if the corporation shall fail to file any special 
report required by the Act within the time 
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fixed for filing same and such failure shall 
continue for 30 days after notice of such 
default. 


{Order to File Reports] 


Defendant, St. Regis Paper Company, a 
New York corporation with its principal 
place of business in this District, was made 
the subject of a Federal Trade Commission 
resolution, dated January 6, 1959, which 
directed an investigation of the organization, 
business, conduct, practices and manage- 
ment of the defendant for the purpose of 
uncovering possible violations of Section 7 
of the Clayton Act, as amended (15 USCA 
18). Pursuant to this resolution and Section 
6(@)wand 1(b) ofs the. Esad. Cu Acta(15 
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USCA 46(a) and (b)), the Commission is- 
sued orders to each of six corporations,* 
including defendant, requiring each to file 
a Special Report, containing specified data 
and documents, with the Commission, within 
30 days after service of the order. The 
orders, with a copy of the January 6th 
resolution, were served according to statute. 
Since each of the other corporations served 
is wholly owned by defendant and since 
defendant was in possession of all the data 
and documents required, defendant was 
responsible for complying with the notice 
to file for all corporations served. 


Defendant moved, before the Commis- 
sion, to vacate the orders and for other 
appropriate relief. After first denying this 
motion, the Commission, on March 5, 1959, 
permitted defendant to file a brief in oppo- 
sition to their issuance. After consideration 
of the matter, the Commission denied the 
motion on May 6, 1959, and later denied 
defendant’s motion for reconsideration. 


On June 4, 1959, the Commission adopted 
a second resolution in which it asserted that 
it was “in the public interest to broaden 
its investigation” and on June 8, 1959, the 
Commission issued orders to defendant, 
Cupples-Hesse Corp. and Northwest Door 
Co. requiring the filing of Special Reports. 
Since the latter two corporations were 
wholly owned by defendant, it was again 
responsible for the filing of all reports. 
Some of the information ordered to be 
furnished has been filed but the Commission 
alleges that this was not sufficient and St. 
Regis refused to comply further. 


Under the compulsion of the last three 
orders and under subpoena issued at an 
earlier date and not relevant here, defendant 
has supplied a large volume of data and 
documents. The Commission has supplied 
the Court with a stipulation of deficiency, 
which lists the items required by the order 
which, it is alleged, have not been supplied. 
Documentary evidence and stipulated facts 
were received by the Court at a trial with- 
out a jury, which was concluded on January 
26, 1960. 


In sum then, we are asked to enforce 
nine orders requiring Special Reports and 
to levy forfeitures of $100 a day, under Sec- 
tion 10 of the F. T. C. Act, on defendant 
corporation for the delay in complying with 


1 The Corporations served, besides defendant, 
were Growers Container Corp., I. J. Kress Box 
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each of the two orders addressed to it 
personally. The forfeiture on the January 
9, 1959, order is claimed to have run from 
July 20, 1959 and the forfeiture on the 
June 8, 1959 order is claimed to have run 
from August 23, 1959. 


The purpose of the Commission’s orders 
was to determine whether the defendant, 
by its acquisitions of the stock or assets 
of other corporations, had violated Section 
7 of the Clayton Act which prohibits the 
acquiring, in whole or in part, of the stock 
or assets of “one or more corporations en- 
gaged in commerce... .. where... the 
effect of such acquisition may be 
substantially to lessen competition, or to 
tend to create a monopoly.” 


[Use of Order Prior to Filing 
of Complaint] 


This is the first time a Section 6(b) order 
has ever been used by the Commission prior 
to the filing of a complaint. It is said that 
the use of the process of 6(b) has never be- 
fore been necessary because of voluntary 
disclosures. Since 1950 over 400 alleged 
violations of Section 7 have been investigated 
and because of the full or substantial com- 
pliance with the requests of the Commission 
on a voluntary basis, there has never been 
a need for the use of either an order under 
Section 6(b) or a subpoena under Section 
9 of the F. T. C. Act. In the continuing 
investigation of defendant, however, the 
Commission has felt it necessary to use both 
types of process. 


Defendant’s principal contention is that 
the Commission has acted beyond its statu- 
tory power in the issuance of a 6(b) order 
in the circumstances of this case. It is 
claimed that (1) 6(b) was never intended 
to be used in the investigation of an alleged 
antitrust violation and (2) that, in any 
event, the special report was never meant 
to be used in a pre-complaint investigation 
and was never meant to elicit the detailed 
information required by the orders in suit. 
We cannot agree with either of defendant’s 
contentions. 


Section 6(b) is written in the broadest 
possible terms. We can find no words of 
limitation whatsoever and hold that 6(b) 
is not limited and can be used in antitrust 
investigations. The Commission concededly 


Co., Inc., Pacific Waxed Paper Co., 
Paper Corp. and Rhinelander Paper Co. 
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has power and certain duties in the anti- 
trust field, including the investigation of 
alleged Section 7 violations, and we find 
nothing that would deny the use of the 
power conferred by Section 6(b) for any 
purpose within the scope of those duties. 
In fact, the Supreme Court has “found a 
good deal which would warrant our conclud- 
ing that Section 6 was framed with the 
pre-existing antitrust laws in mind.” United 
States v. Morton Salt Co. [1950 Trave Cases 
J 62,561], 338 U. S. 632, 649 (1950). 


In its argument concerning the intention 
of the enacting Congress and the kind of 
reports contemplated, defendant relies 
heavily on the legislative history of the 
Federal Trade Commission Act of 1914. Al- 
though making a very plausible and well 
documented argument, defendant overlooks 
the fact that the United States Supreme 
Court has already reviewed this legislative 
history and rejected almost the same argument. 


In United States v. Morton Salt Co., supra, 
the Commission used a 6(b) order to require 
a compliance report under a cease and desist 
order. Morton Salt Co. argued that the 
legislative history of Section 6(b) showed 
that it was only intended to be used in 
requiring statistical and financial reports 
as had earlier been filed with the Bureau 
of Corporations. The Supreme Court re- 
jected this interpretation. Defendant in the 
present case uses the same history to argue 
the same point although adding, in defer- 
ence to the Morton Salt decision, compliance 
reports to the area of proper subject matter 
under 6(b). However, the words of the Su- 
preme Court are much broader. It was 
held that 6(b) could be used in furtherance 
of any duty which the Act empowered the 
Commission to perform. The Act is “to be 
read as an integral whole” and 6(b) is just 
another broad grant of investigative power 
to be used as an alternative to the subpoena 
power of Section 9. We are bound by this 
liberal interpretation found in Morton Salt 
and cannot limit its holding to the narrow 
confines urged by defendant. 


Simply because the Commission has not 
seen fit to use the 6(b) order previously in 
no way destroys or inhibits its power to do 
so for powers, if granted, are not lost by 
being allowed to lie dormant and the Su- 
preme Court, in Morton Salt, said that this 
power granted to the Federal Trade Com- 
mission has not been forfeited by non-use. 
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Defendant also argues that the Federal 
Trade Commission Act contains no provi- 
sion for the judicial review of 6(b) orders 
and that defendant’s only course is to incur 
the forfeitures and wait for the Commission 
to proceed in the District Court for the 
collection of the money. It is alleged that 
this violates due process. This argument 
has no merit. Mr. Justice Jackson suggested 
in Morton Salt, although the question was not 
before him for decision, that either the 
Declaratory Judgment Act or the Ad- 
ministrative Procedure Act might be used 
by a defendant to initiate judicial review of 
a6(b) order. We feel that the Administrative 
Procedure Act (5 USCA 1009) supplied 
adequate review for an order of the type 
before us. 

We therefore hold that the orders validly 
issued and proceed to a study of the sub- 
ject matter of the orders themselves. 


[Privileged Matters] 


Defendant argues that the Commission 
has no right to copies of census reports 
and customers lists since these documents 
are privileged. We find no basis in law 
for sustaining this position. In fact, as to 
census reports, a summary glance at the 
cases cited by defendant reveals they do 
not hold or even remotely allude to the 
position St. Regis advocates. We believe 
that the analogy to income tax returns 
(original returns are privileged, copies in 
the hands of the taxpayers are not) used 
in United States v. Continental Can Company 
(Civil Action No. 112-387, See transcript 
page 67) is sound for our purpose and we 
hold that the copies are not privileged and 
should be supplied. 


[ Definiteness] 


Defendant’s motion to vacate the orders, 
its submission of briefs at the time the 
motion to vacate was heard by the Com- 
mission and its efforts to secure oral argu- 
ment constituted not only an attempt to 
quash the orders entirely but also an attempt 
to modify the orders as issued. Therefore, 
we have in this suit “reasonable efforts 
before the Commission itself to obtain rea- 
sonable conditions”, United States v. Morton 
Salt, supra, p. 653, which will enable the 
Court to consider the question of arbitrary 
excessiveness. The Supreme Court has 
supplied us with the test to be applied. 
The reports must relate to (1) an inquiry 


1 69,666 


76,640 


within the authority of the agency; (2) the 
demand. must not be too indefinite; and (3) 
the information sought must be reasonably 
relevant. We hold that the Commission 
has the authority and that the information 
sought is relevant. We question, however, 
the definiteness of the demands. 


Requests for information, contained in 
subpoenas or 6(b) orders, which require 
compliance under threat of penalties or 
forfeitures, must be drawn with certainty. 
When one is subject to a penalty or for- 
feiture for refusing to answer, what is de- 
manded must be so crystal clear as to leave 
no room for confusion. This is a basic 
tenet of criminal law (statutory clarity as to 
what is forbidden or what is proscribed 
before punishment or penalty can be im- 
posed) and we feel it is equally valid in 
the field of civil process which seeks to 
apply a penalty or enforce a forfeiture. 
(Cf. Jordan v. DeGeorge, 341 U. S. 223 
(1951); United States v. Ryan, 128 F. Supp. 
128, 350 U. S. 299). Certainly the forfeiture 
of $100 a day for each order, present in 
this case, is sufficiently analogous to a 
criminal sanction. A reading of these orders 
reveals over two dozen instances of vague 
and uncertain questions to which anyone 
would have trouble giving a definitive answer. 
A few examples will suffice to emphasize 
our point. 

In the first order addressed to St, Regis, 
the Commission asks defendant to “describe 
any changes in the character and scope of 
Superior’s operations since St. Regis ac- 
quired control of the company.” We feel 
this is not a definitive question! What 
operations are the Federal Trade Commis- 
sion interested in? Sales? Productions? 
Promotion? Personnel? 

In the same order, the Commission asks 
for “all statistical summaries or reports 
prepared by a trade association, individual 
or firm” based on types of data mentioned 
earlier in the order. We think that this is 
too broad and indefinite to permit com- 
pliance and feel that this type of informa- 
tion may not even be within the knowledge 
of St. Regis. 


In the second order to St. Regis (June 
8, 1959), the Commission requires St. Regis 
to “Explain how the business and pro- 
ductive facilities of Northwest Door and 
Cupples-Hesse Corp. would be fitted into 
the operations of your company” — This 
question speaks for itself. 
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These questions proceed upon the.assump- 
tion that the Commission may require a 
defendant to investigate itself. We hold 
that it may not. 

If the Commission is going to make use 
of this 6(b) process, it must realize from 
the outset that the utmost care in preparing 
these orders is a necessity. The character 
of the process itself requires that certain 
limits be placed upon the content of the 
orders to protect those to whom the orders 
are directed. 


When requiring statistical information 
under 6(b) orders, the Commission, must 
be content with those statistics which are 
kept in the regular course of business or 
are readily available. Questions seeking 
opinions or delving into the subjective mo- 
tives of third persons, examples of both 
appearing in the orders in suit, are no 
more proper under a 6(b) order than under 
the Section 9 subpoena. 


We feel that Section 6(b), as read in 
conjunction with the whole act and in 
particular with Section 9, was designed as 
a means of convenience to both the busi- 
ness community and the Commission. This 
report procedure is an aid to the busy 
executive in that he is not required to 
spend his time away from his administra- 
tive and executive duties while attending 
hearings in person. We do not, however, 
think this report was designed to replace 
the searching examination which might be 
conducted if the executive were to attend 
in person under subpoena, especially in this 
case where defendant is required not only 
to answer to this searching examination 
but to interpret the purpose and meaning 
of the questions as well. 


The orders in suit might have been 
drafted with more attention to the details 
and specifications of information sought. 
The path of least resistance should not be 
followed when drawing questions to be 
answered under compulsion of process. It 
should not be left to a busy, overburdened 
and undermanned Court to interpret and 
edit these demands. We have neither the 
staff nor the time to assume this burden. 


Defendant urges that having found por- 
tions of the orders indefinite, we must strike 
down the entire set. From a_ practical 
point of view, this seems silly since it 
would require the Commission to redraw 
and reissue the same orders. We believe 
that ordering partial compliance is a more 
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practical. method of dealing with these 
orders and feel that Section 6(c) of the 
Administrative Procedure Act, 5 USCA 
1005(c), affords us ample legal authority 
to modify these orders. (Cf. N. L. R. B. 
v. Anchor Rome Mills, 197 F. 2nd 447; 
F.C. C. v. Cohn, 154 F. Supp. 899.) 

In addition to the questions which we 
hold do not pass the test laid down by the 
Supreme Court, plaintiff admits that the 
orders in question also require information 
which has already been supplied. We need 
not decide whether this alone would have 
justified non-compliance, but make mention 
of it only because of the confusion which 
the issue caused. 

The Commission’s specification of default 
has been rigorously challenged by defend- 
ant. St. Regis in its answer to the specifi- 
cation takes great pains to point out the 
vast amount of information it has supplied 
for which the Commission gives no credit. 
After reading the answer, we saw merit 
in defendant’s contention and found it nec- 
essary to go over the entire situation and 
come to our own conclusions as to what 
was answered by defendant, making use of 
the material supplied by St. Regis in its 
answer. 


[Partial Compliance Ordered] 


We therefore order compliance with those 
portions of the orders which are enforce- 
able and have not been answered. For the 
sake of clarity we will first list those ques- 
tis which we find so indefinite as to be 
unenforceable and then, since it appears 
the shorter task, list all questions which 
are to be answered. 


Unenforceable Questions 

Order #1—St. Regis—ih, 3j, 3k, 5j, 5k, 
6j, 7j, 8), 11. 

Order #2—Growers Container—3c, 7, 8. 

Order #3—Kress Box—3c, 7, 8. 

Order #4—Pacific Waxed Paper—3c, 6, 7. 

Order #5—Pollock Paper—3c, 6, 7. 

Order #6—Rhinelander Paper—3c, 6. 

Order #7—St. Regis—5. 

Order #8—Cupples-Hesse—3c, 7. 

Order. #9—Northwest Door—3c, 7. 


Questions to be Answered 


Order #1—I¢, le, 1f, 1g, 11; 2a, 2c; 3b, 3d, 
Brecht 2) aol, oa) 0D, OC, ot On, ol. On, "OD, UC, 
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6d, 6e, 6f, 6h, 6i; 7a through 7h; 8a, 8b, 8d, 
8e(1), 8e(3), 8f, Sh, 8i; 9b; 10b. 

Order, #2—2b, 2d; 3a, 3b, 3d; 4b, 4c, 4d; 
5b; 6a, 6b, 6c. 

Order #3—2b, 2d; 3a, 3b, 3d; 5c, 5d, Se; 
6c(3). 

Order #4—2b; 3a, 3b, 3d; 4a, 4b, 4c, 4d, 
4e: 4f+'5b? Sc: 

Order #5—2b, 2e; 3a, 3b, 3d; 4b(2), 4c, 
4e; 5a, 5b, 5c, 5d, 5f. 

Order #6—2b, 2c, 2d, 2e; 3a, 3b, 3d; 4b 
(2),4e: 
sept boe #7—la, 1c; 2a, 2b;.3a, 3b, 3c; 4a, 

Order #8—2b; 3a, 3b, 3d; 4b; 5b(4), 5b 
(5); 6a, 6b. 

Order #9—1; 2a, 2b, 2c, 2d; 3a, 3b, 3d; 
4a’ 4c 5a, 5b: 6. 


[Forfeiture Denied] 


The Government also seeks a statutory 
forfeiture of $100 a day for each of two 
orders addressed personally to St. Regis 
Paper Co. 


All nine orders were issued during a 
short period of timé. (The January 6, 1959 
orders were subject to motions to vacate 
until May 6, 1959.) They all related to the 
same investigation. In fact, the second 
order (June 8, 1959) recites that it is issued 
to “broaden its investigation” of defendant. 
In the final analysis, defendant was re- 
quired to supply all the information. We 
feel that all of the orders requested in- 
formation which made up one special re- 
port and what was being investigated was 
one “course of conduct” (Cf. United States 
v. Universal C. I. T. Credit Corp., 344 U. S. 
218 (1952)). Therefore, if forfeitures were 
to be exacted, only one hundred dollars a 
day in forfeiture would be granted. To require 
defendant to pay on more than one order in 
these circumstances would be duplicitous. 

Since, however, we hold that the orders 
on which the Government bottoms its claim 
for forfeitures are partially defective and 
since we only enforce those portions of the 
orders which we find unobjectionable, de- 
fendant had a valid reason for challenging 
these orders as prepared. Therefore, we 
find the Government has no right to for- 
feitures under the circumstances. 

Let a final order and judgment be settled 
on notice directing compliance in accord- 
ance with our conclusions and dismissing 
the claim for forfeitures upon the merits. 
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{1 69,667] Gaines W. Harrison & Sons, Inc. v. J. I. Case Company, Inc. 


In the United States District Court for the Eastern District of South Carolina, 
Columbia Division. C. A. No. AC-141. Filed January 19, 1960. 


Clayton Antitrust Act 


Exclusive Dealing—Termination of Tractor Dealership on Refusal.—In a tractor 
dealer’s contract action against a manufacturer, the court instructed the jury that, if 
the manufacturer conditioned its giving the dealer a renewal of its dealership upon the 
dealer’s agreeing to take on no competitive tractor line, the jury could find an attempt 
to violate Section 3 of the Clayton Act and conclude that the termination of the dealer- 


ship was not accomplished in “equity and good conscience.” 
See Exclusive Dealing, Vol. 1, $4005, 4005.175. 
For the plaintiff: Robinson, McFadden & Dreher and Townsend & Townsend, 


both of Columbia, S. C. 
For the defendant: 


McKay, McKay, Black & Walker, Columbia, S. 


C.; Robert- 


son, Hoebreck & Davis, Milwaukee, Wis.; and Lassiter, Moore & Van Allen, Char- 


lotte, N. C. 


Order 
[Termination of Dealership] 


GrorcE BELL TIMMERMAN, District Judge 
[In full text except for omissions indicated by 
asterisks]: This cause was tried before 
me and a jury at Columbia at the June, 
1959 term. It resulted in jury verdicts in 
favor of the plaintiff for $40,000.00 on its 
Second Cause of Action and for $5,000.00 
on its Fourth Cause of Action, the First 
Cause of Action having been withdrawn by 
the plaintiff at the opening of the trial and 
I having directed a verdict in favor of the 
plaintiff on its Third Cause of Action during 
the course of the trial and subsequently, on 
June 25, 1959, issuing a formal order to 
that effect, stating my reasons, Within 
proper time after the trial, the defendant 
served and filed written motions for judg- 
ments in its favor notwithstanding the 
verdicts on the several causes of action 
or, in the alternative, for a new trial. Be- 
cause of illness, it was impossible for me to 
hear these motions until December 4, 1959. 


The written grounds of the defendant’s 
motions are quite numerous, but in his oral 
presentation, counsel for the defendant pre- 
sented his contentions under nine main points, 
with sub-points under some of them, and 
stated that these points cut across and 
embrace all of the grounds for judgments 
n.o.v. and for a new trial in the written 
motions and that a disposition by the 
Court of the points made in oral argument 
would cover all of the points upon which 
he was relying. It appears to me that 
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counsel is correct in this, so I will discuss 

seriatim the points raised on the oral argu- 

ment without reference to the numbered 

grounds of the defendant’s written motions. 
Kk Ox 


[“Equity and Good Conscience”’— 
Antitrust Laws] 


The last point to be discussed is the 
defendant’s contention that I erred in charg- 
ing the jury that in determining whether 
the defendant’s termination of the dealership 
was carried out in equity and good con- 
science it could consider whether or not, 
under the evidence, the defendant condi- 
tioned its giving the plaintiff a renewal of 
its dealership upon the plaintiff’s agreeing 
to take on no tractor line competitive with 
the defendant, and if such a condition were 
prescribed, the jury could find in it an 
attempt to violate the Clayton Act (15 
USCA, Section 14). The possible violation 
of the Clayton Act bore only, of course, 
on the primary issue in the Fourth Cause 
of Action as to whether the defendant’s 
termination was accomplished in equity and 
good conscience. If it were accomplished 
because of the plaintiff’s refusal to agree 
to an illegal requirement, the requirement 
of equity and good conscience in the termi- 
nation would certainly be lacking. The 
defendant argues, however, that it was error 
for me to charge on the Clayton Act at 
all inasmuch as the Courts have held that 
there is no violation of the Clayton Act 
unless an agreement is reached prohibiting 
dealing in a competitive line and here Har- 
rison refused to so agree, 
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The plaintiff here is not suing under the 
Clayton Act for treble damages or other- 
wise claiming that a violation of the Act 
was actually consummated. What it claims 
is that one element of its proof that the 
termination was accomplished without equity 
and good conscience is supplied by the fact 
that the only contract which the defendant 
would accept from the plaintiff in continu- 
ing his dealership was one which would 
have been violative of the Clayton Act 
had it been signed. In other words, the 
plaintiff's position is that the defendant’s 
attempt to arrive at a contract with the 
plaintiff violative of the Clayton Act shows 
its whole negotiations and resulting termi- 
nation of the dealership to be opposed to 
equity and good conscience. 


There can be no doubt but that Section 
3 of the Clayton Act makes illegal a con- 
tract made “on the condition, agreement, or 
understanding that the Lessee or Purchaser 
thereof shall not use or deal in the goods, 
wares, merchandise, machinery, supplies, or 
other commodities of a competitor or com- 
petitors of the Lessor or Seller,” where the 
effect would be to substantially lessen com- 
petition or tend to create a monopoly. The 
Courts do hold, as defendant points out, 
that there is no direct violation of the Act 
unless the prohibited contract was made. 
See U. S. v. J. I. Case Co. [1950-1951 TrapE 
CASES { 62,921] (D. C. Minn.), 101 F. Supp. 
856, and McElhenney Co. v. Western Auto 
Supply Co. [1959 Trade Cases J 69,416] (4 
Cir.), 269 F. 2d 332. Those very cases 
squarely recognize, however, that if such 
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a contract is made there is a violation of 
the Act if its effect on interstate commerce 
is sufficiently substantial. In the McElhenney 
case, Judge Sobeloff made it clear that the 
exclusive aspects of the dealership need not 
appear in any written instrument to be 
illegal but that if an exclusive condition is 
understood under all of the circumstances 
of the dealings of the parties, the Act is 
violated. 


There was never any issue in this case 
as to whether the Clayton Act was actually 
violated. Under the McElhenney case and 
other similar decisions, it was not. How- 
ever, as I have said, if the defendant in- 
sisted upon conditions which would have 
been illegal if agreed to as a prerequisite 
to continuing the plaintiff’s dealership and ter- 
minated the dealership because of the plain- 
tiff’s refusal to accept those illegal conditions, 
the jury was perfectly justified in consider- 
ing that the resulting termination was, for 
that reason alone if not for others, lacking 
in equity and good conscience within the 
rule of the Philadelphia Storage Battery Co. 
[161 S. C. 487] case. I find no error in hav- 
ing submitted the question to the jury on 
this theory. 


Agreeing with counsel for the defendant 
that my disposition of the points made by 
him in oral argument covers all of the 
grounds of his various motions, I hereby, 
for the reasons stated, overrule the several 
motions for judgment notwithstanding the 
verdicts and the alternative motion for a 
new trial. 
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In the United States District Court for the Southern District of New York. Civil 


No. 96-170. Dated March 15, 1960. 


Case No. 1207 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Discovery and Production of Evidence—Request for Admissions of Fact—Remedies 
Where Government’s Response is Insufficient—A response by the Government to a 


defendant’s request for an admission of facts is “open to no attack whatsoever, 


” 


as to its 


adequacy. The fact that the Government is not subject to liability for the cost of proving 
those facts, under Rule 37(c) of the Federal Rules of Civil Procedure, does not change 


this result. 


See Department of Justice Enforcement and Procedure, Vol. 2, { 8225.200. 
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U. S.v. Watchmakers of Switzerland Information Center, Inc. 

For the plaintiff: Robert A. Bicks, Acting Assistant Attorney General, and W. D. 
Kilgore, Jr., Baddia J. Rashid, Richard B. O’Donnell, Mary Gardiner Jones, Max Free- 
man, W. Louise Florencourt, Carl L. Steinhouse, Elliott H. Feldman and Elhanan C. 
Stone, Attorneys, Department of Justice. 

For the defendants: Robert Perret for Eterna, A. G. Uhrenfabrik; Milbank, Tweed, 
Hope & Hadley for Watchmakers of Switzerland Information Center, Inc., Federation 
Suisse des Associations de Fabricants d’Horlogerie, and Ebauches, S. A.; Goodwin, 
Danforth, Savage & Whitehead for Longines-Wittnauer Watch Co., Inc., and Wittnauer 
et Cie, S. A.; Laporte & Meyers for Bulova Watch Co., Inc.; Nestor S. Foley and Coy- 
ington & Burling for Benrus Watch Co.; Manning, Hollinger & Shea for Gruen Watch 


Co. and Gruen Watch Manufacturing Co., S. A., all of New York, N. Y. 


Memorandum 
[Admission of Facts] 


Casuin, District Judge [Jn full text]: 
Defendant, Wittnauer et Cie, S. A., moves 
for an order striking the sworn response of 
the plaintiff, dated January 22, 1960, to the 
moving defendant’s request for admission of 
facts dated January 12, 1960 as sham and 
frivolous, unless plaintiff stipulates that 
there be admitted into evidence an affidavit 
previously made concerning the facts which 
are the subject matter of the request for 
admission by the Managing Director of 
the defendant. 


This defendant previously moved for a 
dismissal of the complaint as to it for lack 
of jurisdiction over the person. The ground 
for this motion was that the moving de- 
fendant neither transacted business nor was 
found within the United States. The mo- 
tion was denied (133 F. Supp. 40) with 
leave to renew at the trial (Rule 12(b) 
Federal Rules of Civil Procedure). A mo- 
tion for reargument was also denied. (134 
F. Supp. 710). The facts concerning which 
admission is sought are relevant to the 
defense of lack of jurisdiction over the 
person. 


A perusal of the facts concerning which 
admission is sought indicates that the facts 
are either within the knowledge of plaintiff 
or that knowledge concerning the facts 
could easily be obtained. Plaintiff has not 
given reasons why it cannot truthfully 
admit or deny the matters but rather has 
served an unequivocal denial. Defendant 
argues, that the unequivocal denial must, 
perforce, be sham and frivolous. At the 
argument of the motion the plaintiff stated 
that “[the unequivocal] reply on behalf of 
the plaintiff was true insofar as plaintiff 
views the facts in this case.’ (Emphasis sup- 
plied). Whether plaintiff means by this 
statement that the actions by Longines- 
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Wittnauer Watch Co., Inc., the parent of 
Wittnauer et Cie, S. A. in the United States 
are completely the actions of the subsidiary, 
Wittnauer et Cie, S. A., the moving defend- 
ant, I cannot determine from the record 
before me. Nor do I deem it necessary to 
make any such determination. 


[Sanctions for Insufficient Response] 


I have previously ruled that no motion 
addressed to the insufficiency of a response 
to a request for admission could be enter- 
tained by the court where a non-govern- 
mental party has served the allegedly 
insufficient responses. (See Decision read 
into the record October 26, 1959 (2 F. R. 
Serv. 2d 36a.58, Case 1), — F. Supp. —). 
The basis of that decision was that Rule 
37(c) Federal Rules of Civil Procedure pro- 
vides the complete sanction for an improper 
response to a request for admission served 
under Rule 36. This sanction is that the 
party who does not admit the truth of any 
matters of fact must pay to the party re- 
questing such admission the reasonable ex- 
penses incurred in making proof of those 
facts, including reasonable attorney’s fees, 
in the event that there were no good rea- 
sons for denial or that the facts were of 
no substantial importance. The moving de- 
fendant argues that since Rule 37(f) makes 
such sanction unavailable as against the 
Government the court should entertain a 
motion directed to an allegedly improper 
response. No authority has been cited con- 
cerning this proposition nor have I found 
any. The Conferences concerning the rules 
prior to their adoption are also completely 
silent on the proposition. I can only con- 
clude that the rulemakers assumed that any 
response of the Government would be open 
to no attack whatsoever. 

Accordingly, the motion is denied in its 
entirety. 


It is so ordered. 
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; se ag United States v. The Watchmakers of Switzerland Information Center, 
nc., et al. 


In the United States District Court for the Southern District of New York. Civil 
No. 96-170. Dated March 18, 1960. 


Case No. 1207 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Admission of Genuineness of Documents—Objections—Necessity for Executing An- 
swer in Foreign Country.—The fact that a sworn answer must be executed in Switzerland 
is not a valid objection, by a defendant, to the Government’s request for an admission of 
the genuineness of documents. 


See Department of Justice Enforcement and Procedure, Vol. 2, § 8225.200. 


Admission of Genuineness of Documents—Objections—Successive Requests as Har- 
assment.—The Government’s successive requests for a defendant to admit the genuineness 
of documents does not constitute harassment where the case is a documentary one in- 
volving a “voluminous” number of documents. 


See Department of Justice Enforcement and Procedure, Vol. 2, | 825.200. 


For the plaintiff: Robert A. Bicks, Acting Assistant Attorney General, and W. D. 
Kilgore, Jr., Baddia J. Rashid, Richard B. O’Donnell, Mary Gardiner Jones, Max Free- 
man, W. Louise Florencourt, Carl L. Steinhouse, Elliott H. Feldman and Elhanan C. 
Stone, Attorneys, Department of Justice. 


For the defendants: Robert Perret for Eterna, A. G. Uhrenfabrik; Milbank, Tweed, 
Hope & Hadley for Watchmakers of Switzerland Information Center, Inc., Federation 
Suisse des Associations de Fabricants d’Horlogerie and Ebauches, S. A.; Goodwin, Dan- 
forth, Savage & Whitehead for Longines-Wittnauer Watch Co., Inc., and Wittnauer et 
Cie, S. A.; Laporte & Meyers for Bulova Watch Co., Inc.;: Nestor S. Foley and Cov- 
ington & Burling for Benrus Watch Co.; Manning, Hollinger & Shea for Gruen Watch 


Co. and Gruen Watch Manufacturing Co., S. A., all of New York, N. Y. 


Memorandum 
[Genuineness of Documents] 


CasuHin, District Judge [Jn full text]: 
Considered herein are objections by de- 
fendants, Longines-Wittnauer Watch Co., 
Inc,,and Wittnauer et,Cie,.S, A., to a.re- 
quest for admission of genuineness of docu- 
ments made by plaintiff dated January 13, 
1960. Three grounds of objections are stated, 
which will be considered seriatim. 


[Objections] 


The first ground of objection is that the 
request does not seek information but a 
statement of conclusions of law. Suffice it 
to say that a reading of the request indi- 
cates that factual information is sought. 
The first ground of objection is, therefore, 
overruled. 

The second ground of objection is that 
the purpose of request can be accomplished 
more properly and expeditiously at a pre- 
trial hearing or at trial. This ground is also 
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overruled. An answer to the request will 
expedite the trial of the action and thus the 
utilization of Rule 36 is not only proper 
but desirable. 

The third ground of objection appears 
to be that successive requests served by 
plaintiff concerning the genuineness of docu- 
ments are harassing. I find no merit to this 
contention. This is basically a documentary 
case where the number of documents are 
voluminous. Since this is so, successive 
requests are not burdensome. 


[Necessity for Foreign Execution] 


The moving defendants also complain be- 
cause the sworn answer must be executed in 
Switzerland. While this might cause some 
difficulty for defendants’ counsel, I cannot 
see where I have any authority to dispense 
with the clear provision of the Rule that the 
responses must be sworn to by the party. 

The objections are overruled in their 
entirety. 


It is so ordered. 
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Powell v. St. Lous Dairy Co. ASL 
[J 69,670] George F. Powell, et al. v. St. Louis Dairy Company, et al. 
In the United States Court of Appeals for the Eighth Circuit, No. 16345. Dated 


April 1, 1960. 
Appeal from the United States District Court for the Eastern District of Missouri. 


Clayton Antitrust Act 


Statute of Limitations—Applicable State Statute—Nature of Treble Damage Action— 
Penal or Remedial—Interpretation of State Courts——Treble damage actions brought in a 
Federal District Court prior to enactment of the Federal four-year statute of limitations 
are governed by the state statute of limitations which the local state courts would apply. 
Thus, although the Federal courts hold that a treble damage action is remedial in nature, 
not penal, a Federal District Court sitting in Missouri properly concluded that the Mis- 
souri courts would apply Missouri’s three-year penal statute, not its five-year remedial 
statute, in such cases. Since the complaints indicated on their face that the claims sued 
upon arose more than three years prior to the filing of the actions, they were barred by the 


three-year Missouri penal statute and were properly dismissed by the trial court. 
See Private Enforcement and Procedure, Vol. 2, | 9010.100. 
For the appellant: William H. Biggs and Hugh C. Roberts, Jr., St. Louis, Mo. 
For the appellees: Jacob M. Lashly, Robert Nagel Jones, Earl B. Wilburn, and E. C. 


Hartman, all of St. Louis, Mo. 


Before GARDNER, VOGEL and VAN OOSTERHOUT, Circuit Judges. 


[Statute of Limitations] 


VocEL, Circuit Judge. [ln full text]: 
These six consolidated actions were brought 
under § 4 of the Clayton Act for treble dam- 
ages by individuals against named dairies 
and a union. All suits were filed in the 
District Court for the Eastern District of 
Missouri on June 17, 1955, and alleged that 
certain conspiracies were entered inte by 
the defendants on or about July 1, 1950. 
Defendants moved jointly to dismiss the 
complaints for the reason that on their face 
the claims sued on arose more than three 
years prior to the filing of the actions and 
were accordingly barred by the applicable 
statutes of limitations, The District Court 
granted the motions and a judgment of dis- 
missal was entered. This appeal resulted. 


[Missourt Penal and Remedial Statutes] 


It is conceded that at the time in question 
there was no federal statute of limitations 
applicable to §4 of the Clayton Act.* It is 
also conceded that in the absence of such a 
federal statute, the statutes of the state 
where the suit is brought apply. The Mis- 
souri statutes, insofar as they may possibly 
be applicable, are as follows: Section 516.130 
(2), Revised Statutes of Missouri, 1949: 


1On July 7, 1955, Congress passed 69 Stat. 
283, Section 4(b) to the Clayton Act specifically 
imposing a four-year limitation upon suits 
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“516.130. 
years. 


What actions within three 


—Within three years: 

(1) * * * 

(2) An action upon a statute for a 
penalty or forfeiture, where the action is 
given to the party aggrieved, or to such 
party and the state.” 


“516.400. When penalty goes to party 
aggrieved, three years— 

All actions upon any statute for any 
penalty or forfeiture, given in whole or in 
part to the party aggrieved, shall be com- 
menced within three years after the com- 
mission of the offense, and not after.” 

“516.120—Within five years: 

* OK OK 

2. An action upon a liability created by 
a statute other than a penalty or forfeiture.” 


If the causes of action herein come within 
the purview of either § 516.130 or § 516.400, 
they are barred as having been commenced 
more than three years after the commission 
of the alleged offenses. If § 516.120 is ap- 
plicable, the actions are not barred. The 
sole issue, then, is whether or not, for pur- 
poses of applying the Missouri statute of 
limitations, the treble damage provision of 
the Clayton Act is penal or remedial. 


brought thereunder, such amendment effective 
January 7, 1956, 15 U. S. C. A. § 15(b). 
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The District Court, after citing the Mis- 
souri statutes and analyzing the decisions of 
the Missouri courts, stated: 


_ “Aside from this Court’s own conclu- 
sion as to the penal nature of the Clayton 
Act in question, it is this Court’s further 
conclusion that the line of Missouri cases 
previously cited indicate that the Missouri 
Supreme Court determined similar cases 
as penal in nature and therefore, if directly 
called upon to interpret the Clayton Act, 
would hold it to be penal in nature, 

Therefore, plaintiffs’ actions fall within 
the statutory provisions of limitations in- 
volving actions penal in nature, viz., 
§ 516.130 and § 516.400, and provide for 
the barring of the action after three 
years.” 


[State or Federal Interpretation] 


In appealing to this court for reversal of 
the judgment of dismissal, appellants con- 
tend that the court erred in holding con- 
trolling the decisions of the Missouri courts 
interpreting their three-year statute of limi- 
tations and urge that federal decisions should 
govern the characterization of § 4 relief. 


While there are some District Court hold- 
ings to the contrary, we think the correct 
rule is that, where a state statute of limita- 
tions applies to a federal cause of action, the 
federal courts are bound by the state court 
construction of those statutes. Chattanooga 
Foundry & Pipe Works v. City of Atlanta, 
1906, 203 U. S. 390, cited by both parties to 
the instant controversy, involved an action 
by the City of Atlanta against members of 
an unlawful trust to recover three-fold dam- 
ages. Mr. Justice Holmes, speaking for the 
court, stated, at page 397: 


“Thus we come to the main question of 
the case, namely, which limitation under 
the laws of Tennessee is applicable, the 
matter being left to the local law by the 
silence of the Statutes of the United States. 
Rev. Stat. § 721; Campbell v. Haverhill, 
15a Sole ts) e Phe: Circuit Court 
of Appeals held that the case did not fall 
within 2772 or 2773, but only within 2776, 
and therefore was not barred. Although 
the decision is appealed from, as this 
question involves the construction of local 
law we cannot but attribute weight to the 
opinion of the judge who rendered the judg- 
ment, in view of his experience upon the 
Supreme Court of ‘Tennessee. And although 
doubts were raised by the argument, we 
have come to agree with his interpretation 
in the main.” (Emphasis supplied.) 
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The United States Court of Appeals for 
the 7th Circuit had the identical question 
before it in Hoskins Coal & Dock Corp. v. 
Truax Traer Coal Co., 7 Cir. 1951 [1950- 
1951 TrapE Cases § 62,925], 191 F, 2d 912, 
913, certiorari denied, 1952, 342 U. S. 947. 
It concluded that to ascertain the state stat- 
ute of limitations applicable to an action for 
treble damages under § 4 of the Clayton Act 
the court 


“oe * * must look to the statutes of 
the state where the cause of action arises 
and in which suit is brought, Chattanooga 
Foundry & Pipe Works, et al. v. City of 
Atlanta, 203 U. S. 390, 397, 27 S. Ct. 65, 
51 L. Ed. 241, and, in determining which of 
several provisions of the state statute will 
control, we are bound by the interpretations 
of those statutes by the courts of the State. 
Dibble v. Bellingham Bay Land Co., 163 
WES! Gon elG ot Cpe 9504 late dies. 2: 
Bauserman v. Blunt, 147 U. S. 647, 13 
S. Ct. 466, 469. 37 L. Ed. 316; Pufahl v. 
Estate” of Parks, 29905 S277 5785) Ct. 
151, 81 L. Ed. 133. In Bauserman v. 
Blunt, supra, the court quoted with ap- 
proval this language from Leffingwell v. 
Warren, 2 Black, 599, 603, 17 L. Ed. 261: 
‘The courts of the United States, in the 
absence of legislation upon the subject by 
congress, recognize the statutes of limi- 
tations of the several states, and give 
them the same construction and effect 
which are given by the local tribunals. 
* * * The construction given to a statute 
of a state by the highest judicial tribunal 
of such state is regarded as a part of the 
statute, and is as binding upon the courts 
of the United States as the text.’” (Em- 
phasis supplied.) 


The court also stated, at page 914: 


“We think plaintiff's reliance upon 
Chattanooga Foundry and Pipe Works vw. 
City of Atlanta, 203 U. S. 390, 27 S. Ct. 
65, 51 L. Ed. 241 is misplaced. The court 
held that no federal limitation existed; 
that the applicable statute was that of 
Tennessee and, approving Judge Lurton’s 
analysis of the decisions of that state, that 
the pertinent limitation was 10 years. 
Here, as there, the applicable limitation 
is that of the state. There the state deter- 
mination was that the 10 year statute 
applied; here the state determination is 
that the two year statute controls. In 
other words, in Illinois, actions such as 
this are, as decided by the highest court 
of the state, barred within two years. 
This, under Bauserman v. Blunt, 147 U.S. 
647, 13 S. Ct. 466, 37 L. Ed. 316, is bind- 
ing on us. The District Court properly 
dismissed the suit.” 
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The Court of Appeals for the 3rd Circuit 
met the issue squarely in Gordon v. Loew's, 
Inc., 3 Cir., 1957 [1957 Trapve Cases { 68,783 
and 68,820], 247 F. 2d 451, wherein, in an 
excellent opinion by Judge Maris, it held, 
at pages 455, 457: 


“In determining that question we must, 
we believe, take that statute to have the 
meaning and scope which the New Jersey 
courts have given it in relation to state 
suits analogous to federal antitrust actions. 

* * * * * * 

It is suggested that section 4 of the 
Clayton Act cannot thus be held to be 
a penal statute because the Supreme Court 
of the United States held in Chattanooga 
Foundry & Pipe Works v. Atlanta, 1906, 
203) .U.. S:,390; 27 S.Ct. 65, that. thepiive 
years limitation upon suits ‘for the en- 
forcement of any civil fine, penalty or 
forfeiture, pecuniary or otherwise’ im- 
posed by the predecessor of section 2462 
of title 28, United States Code, was not 
applicable to such a suit. It must, of 
course, be conceded that such a suit is not 
for a penalty within the meaning of the 
federal statute of limitations now incorpo- 
rated in section 2462. But it does not 
follow that the law which authorizes such 
a suit to be brought may not be a penal 
statute within the meaning of section 
2A:14-10 of the New Jersey Revised 
Statutes.” 


The 3rd Circuit has on two subsequent 
occasions reaffirmed the conclusion of Gordon 
v. Loew's, Inc., supra. Carlion Lamp Corp. v. 
General Electric, 3 Cir., 1958 [1958 TRADE 
Cases { 69,076], 254 F. 2d 815 and Dean Oil 
Co. v. American Oil Co., 3 Cir., 1958 [1958 
TRADE CASES { 69,075], 254 F. 2d 816, cer- 
tiorari denied, 1958, 358 U. S. 835. 


A very recent decision of the 2nd Circuit 
added its weight to the doctrine espoused 
by the 7th and 3rd Circuits. In Bertha Bldg. 
Corp. v. National Theatres Corp. [1959 TRADE 
Cases { 69,444], 2 Cir., 1959, 269 F. 2d 785, 
788, the court explained: 


“Whether the three year or six year 
statute is to be applied by the federal 
court, the latter must accept the statutes 
as construed and interpreted by the New 
York courts. It is for them to determine 
what is meant by the word ‘penalty’ in 
the three year statute.” 


[Penal Statute Applicable] 


The 1955 amendment creating a federal 
statute of limitations for §4 resulted from 
the express recognition by Congress that 
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local constructions of various state statutes 
of limitations had led to these actions being 
considered penal in some jurisdictions and 
reniedial in others. Senate Report No. 619 
accompanying H. R. 4954, 84th Cong., Ist 
Sess., at pages 4-5, U. S. Code Congressional 
and Administrative News, 1955, p, 2331. 
We, therefore, conclude that the District 
Court correctly determined that the applica- 
tion of the Missouri statutes of limitations 
depends upon the construction of those pro- 
visions by its state courts and turn next to 
an examination of those decisions, 


In a careful analysis of the Missouri cases, 
the trial judge stated: 


“There are many cases in Missouri which 

have held double and treble damages, in 
similar situations, as penal for the pur- 
poses of the statutes of limitations. See, 
eg. Young v. Railway Company, 33 Mo. 
App. 509 (involving treble damage pro- 
visions in favor of a person charged a 
rate in excess of permissible rates); Mc- 
Cormick v. Kaye, 41 Mo. App. 263 (involv- 
ing action for treble or double damages 
under the trespass statute); Vroom vw. 
Thompson, 55 S. W. 2d-1024 (involving 
civil liability imposed upon a corporation 
officer); Revelle v. St. Louis, I. M. 
S. Ry. Co., 74 Mo. 438 (involving double 
damage provision for failure of railroad 
to maintain proper right of way); Fitz 
maurice v. Turney, 165 S. W. 307 (involv- 
ing penalty for each day that a private 
road remained closed after being ordered 
open); Brun v. Katz Drug Co., Inc., 221 
S. W. 2d 717 (discussing recovery of 
damages by a person improperly discharged 
by a corporation). Also see Ratican v. 
Terminal Railroad Ass'n, 114 Fed, 666 
(8th CCA) (holding that an action under 
Section 8 of the Interstate Commerce 
Act, where the federal law provided no 
limitation, seeking recovery of a penalty 
for discrimination in rates, is governed 
by the Missouri statute of limitations ap- 
plying to penalty and forfeiture).” 


In addition to the decisions cited by the 
District Court, a number of Missouri cases 
hold that statutory damages for vexatious 
delay of an insurance company are penal. 
See, Howard v. Aetna Life Ins. Co., 1942, 350 
Mo. 17, 164 S. W. 2d 360, 366; Aufrichtig v. 
Columbian National Life Ins. Co., 1923, 298 
Mo. 1, 249 S. W. 912, 916; Wilks v. American 
National Life Ins. Co., Springfield App., 1956, 
287 S. W. 2d 98, 103. Of additional signifi- 
cance is the fact that the Supreme Court of 
Missouri, sitting en banc, in State v. Miles 
Laboratories, Mo., 1955. [1955 Trape Cases 
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1 68,155], 282 S. W. 2d 564, 567, footnote 1, ment to the federal bench was for many 
held that: years a Missouri Circuit Judge, remove any 
“Section 516.360, the three-year statute doubt from the proposition that Missouri 

of limitations, is applicable in proceedings Courts, in interpreting its statutes of limita- 
under the Missouri anti-trust statutes. tions, would conclude that an action brought 
State ex inf. Attorney General v. Arkansas under the Clayton Act for treble damages 
Lumber Co., 260 Mo, 212, 283-285, 169 is penal and would apply to it the three-vear 
S. W. 145, 167-168(9). statute of limitations. 

These decisions, plus the opinion of the able Affirmed. 

District Judge, who prior to his appoint- 


[f] 69,671] Tampa Electric Company v. Nashville Coal Company, Nashville Coal, 
Inc., and West Kentucky Coal Company. 


In the United States Court of Appeals for the Sixth Circuit. No. 13,775. Filed 
April 4, 1960. 


Appeal from the United States District Court for the Middle District of Tennessee. 
Nashville Division. WiuLt1am E. Miter, District Judge. 


Clayton Antitrust Act 


Exclusive Dealing—“Requirements” Contracts—Legality—Doctrine of Per Se 
Illegality—While “requirements” contracts are not illegal per se, a contract which required 
a seller of coal to supply an electric utility with an estimated 1 million tons of coal per 
year, for 20 years, with a total dollar pre-emption over the life of the contract of approxi- 
mately $128 million, was held to be an exclusive dealing agreement in violation of Section 3 
‘of the Clayton Act because it prevented the buyer from purchasing coal from the seller’s 
competitors and, by reason of its large proportions and extended period of years, resulted 
in the proscribed effect of substantially lessening competition or tending to create a 
monopoly. It was immaterial that the buyer was free to buy oil elsewhere and that it oner- 
ated another and separate generating plant in which it did, in fact, burn oil. 


See Exclusive Dealing, Vol. 1, { 4009.475. 


Exclusive Dealing—“Requirements” Contract—Unlawful Exclusive Dealing “Condi- 
tion”—Preventing Buyer from Dealing in Goods of Seller’s Competitors——A requirements 
contract, although it did not expressly contain the “condition” set forth in Section 3 of the 
Clayton Act, nevertheless violated that Section because the “actual result of this contract 
is to prevent the purchaser from buying any coal for those units from a competitor” of 
the seller. 


See Exclusive Dealing, Vol. 1, { 4005.175. 


Exclusive Dealing—“Requirements” Contract—Unlawful Exclusive Dealing “Condi- 
tion”—Requirements Contracts Contrasted with “Definite Quantity” Contracts——A Federal 
Court of Appeals, condemning a “total requirements” contract as exclusive dealing under 
Section 3 of the Clayton Act, noted that there was an important difference between such a 
contract and one calling for the purchase of a “definite quantity over a period of time 
which the buyer estimates to be sufficient to meet his requirements.” In the latter situation, 
there is a likelihood that the buyer may, by reason of unexpected shortages or increased 
demands; use competitive products. Under a “requirements” contract for a long period of 
time, this chance is, for all practical purposes, cut off. 


See Exclusive Dealing, Vol. 1,  4005.175. 


Exclusive Dealing—Relevant “Line of Commerce”—“Coal” or “Boiler Fuels.”—In an 
action involving a requirements contract in which a seller of coal agreed to supply an 
electric utility’s total coal requirements for certain coal-burning units of a particular plant 
for 20 years, the relevant “line of commerce” was coal, not “boiler fuels” (a group of fuels 
that included coal, oil, gas, and atomic energy). Coal and oil were competitive fuels, but the 
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requirements contract dealt with coal and coal-burning units only, and the court treated 
as irrelevant the utility’s purchases of oil for its oil-burning units in another and entirely 
separate plant at a different location. 


See Exclusive Dealing, Vol. 1,  4007.250. 


Exclusive Dealing—Competitive Effects of “Requirements” Contract—“Quantitative 
Substantiality."—-A requirements contract which required a seller of coal to supply an 
electric utility with an estimated 1 million tons of coal per year, for 20 years, with a total 
dollar pre-emption over the life of the contract of approximately $128 million, did not involve 
an “insignificant or insubstantial” amount of commerce and, therefore, satisfied the qualify- 
ing clause of Section 3 of the Clayton Act by foreclosing competition in a substantial share 
of the line of commerce affected. 


See Exclusive Dealing, Vol. 1, § 4007.275. 


Exclusive Dealing—Competitive Effects of “Requirements” Contract—Introduction of 
“New” Product into Market as Fostering Competition—A case involving a requirements 
contract between a seller of coal and an electric utility was not removed from the operation 
of Section 3 of the Clayton Act by the fact that “the contract would have overall beneficial 
results in starting the substantial use of coal in peninsular Florida and thus afford sub- 
stantial competition to the use of oil. The possible benefits that may result from one par- 
ticular contract, by reason of the special circumstances applicable to it, cannot override 
the general policy of the Act prohibiting transactions which tend to create a monopoly in 
any line of commerce.” 


See Exclusive Dealing, Vol. 1, J 4007.300. 


Exclusive Dealing—Effect on Competition—Single Contract as Injury to Competition. 
—A contract in which a seller agreed to supply an electric public utility’s coal require- 
ments for certain units of a power-generating plant for 20 years (yearly requirements to be, 
not less than 225,000 tons per unit per year, and estimated to ultimately exceed peninsular 
Florida’s annual coal consumption), although a single contract, was of sufficient magni- 
tude, with performance covering such an extended period of time, that it could cause a 
substantial lessening of competition or tend to create a monopoly. Section 3 is applicable 
to a situation where the seller does not occupy a dominant economic position in the industry. 


See Exclusive Dealing, Vol. 1, { 4007.275, 4007.300. 


Exclusive Dealing—Applicability to Single Contract—Since Section 3 of the Clayton 
Act expressly refers to “a” contract, it clearly includes a single sales contract as well as 
multiple sales. Hence, a contract in which a seller agreed to supply a buyer’s total coal 
requirements for certain power-generating units was not saved from illegality by the fact 
that there was only one contract. 


See Exclusive Dealing, Vol. 1, J 4005. 


Exclusive Dealing—Applicability to “Consumers.”—The fact that an electric public 
utility consumed rather than resold coal purchased under a total requirements contract did 
not save that contract from illegality under Section 3 of the Clayton Act, because that 
Section applies to contracts for the sale of commodities “for use, consumption or resale.” 


See Exclusive Dealing, Vol. 1, { 4005. 


Antitrust Violations as Defense—Illegality of Requirements Contract as Bar to 
Enforcement—Where Court’s Judgment Would Make It Party to Illegal Restraint.—A 
court refused to declare valid and enforceable a requirements contract for the sale of coal 
because “to do so would be to compel the parties to engage in business with each other 
over a period of twenty years in a manner which the Act declares invalid.” Under the doc- 
trine of Kelly v. Kosuga, 1959 Trave Cases { 69,283, the courts will enforce any portion of a 
contract that constitutes an intelligible economic transaction in itself, so long as the enforce- 
ment of that portion of the contract would not be to enforce a violation of the Act. But 
the courts will not enforce an illegal contract if, in doing so, they would be parties to the 
carrying out of an illegal restraint. 
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See Private Enforcement and Procedure, Vol. 2, § 9040.05. 


For the appellants: Argued by William C. Chanler, New York, N. Y. On the brief, 
William C. Chanler of Winthrop, Stimson, Putnam & Roberts, New York, N. Y., and 
David M. Keeble of Hooker, Keeble, Dodson & Harris, Nashville, Tenn. (Edwin J. 


Wesely and Stephen A. Weiner, of counsel.) 


For the appellee: Argued by Abe Fortas, Washington, D. C. On the brief, Abe Fortas 
and Norman Diamond of Arnold, Fortas & Porter, Washington, D. C., and Cecil Sims of 


Bass, Berry & Sims, Nashville, Tenn. 
Affirming 1958 Trade Cases { 69,188. 


Before: MItter, Ceci and WEICK,* Circuit Judges. 


[Requirements Contract—Legality] 


Miiter, Circuit Judge [Ju full text]: The 
appellant, Tampa Electric Company, brought 
this declaratory judgment action in the Dis- 
trict Court, pursuant to Sec. 2201, Title 28, 
United States Code, for the purpose of 
having its contract of May 23, 1955, pro- 
viding for the purchase of coal by it from 
the appellees, declared valid and enforceable. 
The appellees contended that the contract 
was illegal and unenforceable by or against 
either of the contracting parties, in that it 
was contrary to Sections 1 and 2 of the 
Sherman Act and Section 3 of the Clayton 
Act, Sections 1, 2 and 14, Title 15, United 
States Code. The facts not being in dispute, 
both the appellant and the appellees moved 
for summary judgment. The District Judge 
held that the contract was in violation of 
Section 3 of the Clayton Act, was therefore 
illegal and unenforceable, and that the ap- 
pellant was entitled to no relief against any 
of the appellees on account of their refusal 
to perform under the contract. Tampa Elec- 
tric Co. v. Nashville Coal Co. [1958 TRADE 
Cases { 69,188], 168 F. Supp. 456, M. D. 
Tenn. This appeal followed. 

Appellant is an electric public utility serv- 
ing the city of Tampa, Florida, and neigh- 
boring commuhities. The appellees are 
engaged in mining and selling coal. 


In 1954 appellant operated two integrated 
generating plants, both located on Tampa 
Bay, Florida, at which there were eleven 
generating units, all of which burned oil. 
In that year, in order to meet the increas- 
ing demand for electric energy in its service 
area, appellant decided to expand its facilities 
and build a new and additional integrated 
generating station on Tampa Bay, to be 
known as the Francis J. Gannon Station, 
at which it was planned to ultimately in- 
stall six generating units. 


* On the day of the oral argument of the case 
in this Court, Judge Weick was a District Judge 
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The May 23, 1955, contract was for the 
purchase of coal for use at the Gannon 
Station. It was entered into between the 
appellant as the buyer and the Potter Tow- 
ing Company, a Tennessee partnership of 
David K. Wilson and Justin Potter, as the 
seller, Subsequent to the making of the 
contract, the interest of Wilson and Potter 
was transferred to the appellee Nashville 
Coal Co. and thereafter to the appellee 
Nashville Coal, Inc., which is a wholly 
owned subsidiary of the appellee West Ken- 
tucky Coal Company. The West Kentucky 
Coal Company guaranteed the appellant in 
writing against any loss or damage arising 
out of nonperformance of the contract. 


The contract, after stating that the seller 
proposed to make available for sale to the 
buyer large quantities of coal from the 
West Kentucky field near Uniontown, Ken- 
tucky, and that the buyer desired to pur- 
chase certain coal for its use in its plant to 
be constructed near Tampa, upon the terms 
and conditions thereinafter set out, provided 
as follows: 


“Seller agrees to provide and deliver 
on the dock or docks of the Buyer at 
Plant Gannon coal to supply the total 
requirements of fuel of the Buyer for the 
operation of its first two units to be 
installed at the Gannon Station and the 
Buyer agrees to accept and pay for such 
fuel as provided in Article 4 hereof, which 
fuel requirements shall be not less than 
225,000 tons of coal per unit per year. 
It is further agreed that if during the first 
10 years of the term of this contract the 
Buyer constructs additional units in which 
coal is used as the fuel, it shall give the 
Seller notice thereof two years prior to the 
completion of such unit or units and upon 
completion of same the fuel requirements 
thereof shall be added to this contract and 
be furnished by the Seller and accepted 
by the Buyer. It is understood that the 
Buyer has the option to be exercised two 


sitting by designation. He was sworn in as 
Circuit Judge on the following day. 
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years prior to completion of said unit or 

units of determining whether coal or some 

other fuél shall be used in same. It is 

anticipated that deliveries will start ap- 

proximately: March, 1957 for the require- 

ments of the first unit and that deliveries 
for the requirements of Unit #2 will 
_ begin when constructed.” 


It also provided, 

“The term of this agreement shall be 
for a period of twenty years from the 
first day of the month in which month 
first deliveries are made to the Buyer. 


’ The first unit of the Gannon plant com- 
menced operation August 1, 1957; the sec- 
ond unit on October 29, 1958. The third 
unit, a coal burning unit, was under con- 
struction at the time this action was filed. 


For the appellant to equip the Gannon 
Station to burn coal necessitated a capital 
expenditure of $3,000,000.00 more than if 
the fuel initially chosen had been oil. To 
supply the appellant under this contract re- 
quired a capital expenditure in excess of 
$7,500,000.00 by the appellees. 


In April, 1957, just before the first coal 
was to be delivered under the contract, the 
appellees advised appellant that they would 
not perform under the contract, which they 
contended was illegal and unenforceable by 
either party. As a result, it has been neces- 
sary for appellant to purchase its coal require- 
ments in the market at a price substantially 
higher than that provided for in the contract. 
'In making such arrangements it esti- 
mated that its coal requirements for its 
Gannon Station were approximately as follows: 


Wear lO5Saan wees. 2 350,000 tons 
Viear LOS0=) Seer ee 700,000 tons 
Wear. 1960) Sas Gia teee 700,000 tons 
NY Carte OO leet are eee 1,000,000 tons 


“To increase as required to about 2,250,000 
tons per year.” 


[Clayton Act, Section 3] 


At the time the contract was entered into, 
coal accounted for less than 6% of the fuel 
consumed in the entire state of Florida. 
Every electric generating installation in pen- 
insular Florida burned oil at that time. It 
was estimated by the buyer that within a 
very few years the Gannon Station would 
consume more coal than was presently con- 
sumed in the entire state of Florida. Peninsular 
Florida’s coal consumption was approxi- 
mately 700,000 tons per year. 
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Section 3 of the Clayton Act provides as 
follows: 


“Tt shall be unlawful for any person 
engaged in commerce, in the course of 
such commerce, to * * * contract for sale 
of goods, * * * supplies, or other com- 
modities, whether patented or unpatented, 
for use, consumption, or resale within the 
United States * * *, on the condition, 
agreement, or understanding that the * * * 
purchaser thereof shall not use or deal in 
the goods, * * *, supplies, or other com- 
modities of a competitor or competitors 
of the * * * seller, where the effect of 
such * * * contract for sale or such con- 
dition, agreement, or understanding may 
be to substantially lessen competition or 
tend to create a monopoly in any line of 
commerce.” 


[Applicability to “Consumers’—Single 
Contract] 


Appellant’s initial contention is that the 
statutory history of Section 3 shows that 
the Act was not intended to apply to con- 
sumers; that it was intended solely for the 
purpose of protecting dealers and retailers 
from certain specific practices whereby 
powerful sellers, through some form of 
economic leverage, frequently required them 
to execute agreements not to deal in a com- 
petitor’s goods as a condition to the pur- 
chase of the seller’s goods; and that Congress 
never contemplated that the Act should 
prevent a consumer from contracting for 
the purchase of his requirements of a single 
commodity, even though the amount was 
very substantial. In other words, Congress 
was concerned only with attempts by sell- 
ers, who were economically powerful, to 
restrain competition in the distributive proc- 
ess. The statutory language is not so re- 
strictive. It expressly refers,to “a” contract 
for sale “for use, consumption or resale.” 
(Emphasis added.) The wording clearly in- 
cludes a single sales contract for use or con- 
sumption, as well as multiple sales by sellers 
to numerous dealers or retailers for resale. 
There is nothing ambiguous about this lan- 
guage of the statute. Under such circum- 
stances, we do not look to the legislative 
history of the Act in order to give it a 
different construction. In Standard Fashion 
Co. v. Magrane-Houston Co., 258 U. S. 346, 
the Court had under consideration the con- 
struction of Section 3 of the Clayton Act. 
The Court said, “Much is said in the briefs 
concerning the Reports of Committees con- 
cerned with the enactment of this legisla- 
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tion, but the words of the act are plain and 
their meaning is apparent without the ne- 
cessity of resorting to the extraneous state- 
ments and often unsatisfactory aid of such 
reports.” To the same effect is Anchor 
Serum Co. v. Federal Trade Commission 
[1954 TRapE Cases 67,921], 217 F. (2) 867, 
870, C. A. 7th; George Van Camp & Sons v. 
American Can Co., 278 U. S. 245, 253-254. 
See also: Ohio Power Co. v. N. L. R. B., 176 
F. (2) 385, 387, C. A. 6th, cert. denied, 338 
U. S. 899; Mid-Continent Petroleum Corp. v. 
N. L. R. B., 204 F. (2) 613, 623, C. A. 6th, 
cert. denied, 346 U. S. 856. 


The statute condemns certain transac- 
tions, the effect of which may be to sub- 
stantially lessen competition or tend to 
create a monopoly in any line of commerce. 
A single contract of sale of sufficient magni- 
tude, with performance extending over an 
extended period of time, can cause this re- 
sult. If it does have this result and is other- 
wise included within the plain wording of 
the statute, the statute must be construed 
in accordance with the Congressional pur- 
pose. Securities & Exchange Commission v. 
C. M. Joiner Leasing Corp., 320 U. S. 344, 
350-351; Cornett-Lewis Coal Co. v. Commis- 
sioner, 141 F. (2) 1000, 1004, C. A. 6th. In 
Standard Oil Co. of California v. United States 
[1948-1949. TrapE Cases { 62,432], 337 U. S. 
293, 302-305, the Supreme Court held Sec- 
tion 3 of the Act applicable to a situation 
where the seller did not occupy a dominant 
economic position in the industry. 


[Unlawful “Condition” | 


Appellant contends that the contract of 
sale was not entered into “on the condition, 
agreement, or understanding” that the ap- 
pellant would not use or deal in the goods 
of a competitor, which is necessary in order 
for the statute to be applicable. Concededly, 
the contract is a “requirements” contract 
and does not expressly contain the ‘“condi- 
tion” required by the statute. But, the con- 
tract provides for the appellees to supply 
the appellant its “total requirements” for 
the first two coal burning units and for 
such other units at the Gannon Station as 
would be constructed as coal burning units. 
The actual result of this contract is to pre- 
vent the purchaser from buying any coal 
for those units from a competitor of the 
appellees. We agree with the ruling of the 
District Judge that the contract is one 
within the sense and meaning of Section 3 
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of the Clayton Act, in that it requires the 
buyer not to use or deal in the goods of a 
competitor of the seller, irrespective of the 
absence of the specific words contained in 
the statute. In Standard Oil Co. of California 
uv. United States, supra [1948-1949 TrapE 
CAsEs {[ 62,432], 337 U. S. 293, and Anchor 
Serum Co. v. Federal Trade Commission, supra 
[1954 Trape Cases § 67,921], 217 F. (2) 867, 
C. A. 7th, the contracts therein declared ille- 
gal were “requirements” contract, which did 
not contain the unlawful condition in haec 
verba, 


The foregoing ruling does not mean that 
“requirements” contracts are illegal per se. 
As pointed out in Standard Oil Co. of Cal- 
ifornia v. United States, supra [1948-1949 
TRADE CASES { 62,432], 337 U. S. 293, 306- 
307, “requirements” contracts may well be 
of economic advantage to buyers as well as 
to sellers. The effect of the particular con- 
tract under the circumstances of the case is 
the determining factor, A “requirements” 
contract of some companies over a short 
period of time might well avoid the effect 
proscribed by the statute, while such a 
contract of large proportions and extending 
over a long period of years would clearly 
fall within the provisions of the statute. 
United States v. Linde Air Products Co. [1948- 
1949 Trape CAsEs { 62,423], 83 F. Supp. 978, 
982, N. D. Ill.; United States uv. American 
Can Co. [1948-1949 Trade Cases { 62,511], 
S772. .oupps 18,431-324 N. Wx \€al- 


[“Definite Quantity’ Contracts] 


There is also an important difference 
between a “requirements” contract and a 
contract which calls for the purchase of a 
definite quantity over a period of time which 
the buyer estimates to be sufficient to meet 
his requirements. As pointed out in United 
States v. Standard Oil Co. [1948-1949 TRADE 
CASES { 62,261], 78 F. Supp. 850, 867, S. D. 
Cal., when a dealer agrees to take a specific 
amount of a product, there is a likelihood 
that he may, by reason of unexpected short- 
ages or increased demands, use competitive 
products, and competitors thus will have 
the opportunity of putting their products 
into competitive use by the buyer, with the 
ultimate result of inducing the buyer to 
handle their products. Under a “require- 
ments” contract for a long period of time 
this chance is, for all practical purposes, cut 
off. As stated by the Supreme Court in 
Standard Oil Co. of California v, United 
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States, supra [1948-1949 TraveE CasEs { 62,432], 
337 U. S. 293, 314, “It cannot be gainsaid 
that observance by a dealer of his require- 
ments contract with Standard does effec- 
tively foreclose whatever opportunity there 
might be for competing suppliers to attract 
his patronage, * * *,” 


[Relevant “Line of Commerce’ 


Appellant makes the further contention 
that Section 3 is not applicable because the 
contract does not prohibit it from dealing 
in the goods of a competitor, as required 
by the Act. It is argued that coal and oil 
are competitive fuels, that the contract deals 
only with the purchase of coal, and that the 
appellant, as is permitted by the contract, 
buys oil from various suppliers for its non- 
coal burning units. It is also pointed out 
that there is the possibility that existing oil 
burning units could be converted to coal or 
that additional coal burning units, not 
covered by the contract, could be con- 
structed, the coal for which could be pur- 
chased from any of appellees’ competitors. 
The argument is a plausible one, but we 
believe it completely ignores the realities of 
the situation. 

It is true that coal and oil are competitive 
fuels. West Ohio Gas Co. v. Public Utilities 
Commission, 294 U. S. 63, 72. But, for the 
purposes of Section 3 of the Clayton Act, 
we believe that each is to be treated as a 
separate, defined subdivision of the fuel 
industry generally. George Van Camp & 
Sons v. American Can Ce., supra, 278 U. S. 
245, 253; United States v. E. I. duPont de 
Nemours & Co., [1957 TRADE Cases { 68,723], 
353 U. S. [586] 593-594; Oxford Varnish 
Corp. v. Ault & Waiborg Corp. [1932-1939 
TRADE Cases 55,114], 83 F. (2) 764, 766, 
C. A. 6th. The present contract deals with 
coal and coal burning units only, and we 
treat as irrelevant appellant’s purchases of 
oil for its oil burning units in an entirely 
separate plant at a different location. 


At the time the contract was made, there 
were no coal burning units not covered by 
the contract. There is nothing to indicate 
that there is any planned or probable con- 
version of oil burning units into coal burning 
units or construction of coal burning units 
not covered by the contract. The contract 
requires the appellant to purchase all of 
its present, and its planned future, re- 
quirements of coal from a single seller. We 
agree with the ruling of the District Judge 
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that the question must be decided upon the 
basis of realities and the contract construed 
reasonably in the light of existing facts. The 
remote possibility that a buyer might use a 
competitor’s product is an immaterial factor 
in the actual picture before the Court. Inter- 
national Salt Co. v. United States [1946-1947 
Trave Cases J 57,510], 6 F. R. D. 302, 307, 
S. D. N. Y. [1946-1947 Trave Cases { 57,635], 
332 U. S. 392; Northern Pacific Railway Co. 
v. United States [1958 Trapve Cases { 68,961], 
356 U. S. 1, 10, footnote 8; Judson L. Thom- 
son Mfg. Co. v. Federal Trade Commission 
[1944-1945 Trave Cases J 57,399], 150 F. (2) 
952, C. A. Ist, cert. denied, 326 U. S. 776; 
Signode Steel Strapping Co. v. Federal Trade 
Commission [1940-1943 Trane Cases { 56,323], 
132 F. (2) 48, C. A. 4th. 


[Competitive Effects] 


As appellant contends, it is not sufficient 
that the “requirements” contract is one 
which in substance prohibits the purchaser 
from dealing in the goods of a competitor 
of the seller. Under Section 3 such a con- 
tract is not invalid unless its effect “may be 
to substantially lessen competition or tend 
to create a monopoly in any line of commerce.” 
In International Salt Co. v. United States, 
supra [1946-1947 TrapvE Cases J 57,635], 332 
U. S. 392, 396, the Court ruled that where 
the volume of business affected by the con- 
tract cannot be said to be insignificant or 
insubstantial the tendency of the arrange- 
ment to accomplishment of monopoly seems 
obvious, pointing out that it is immaterial 
that the tendency is a creeping one rather 
than one that proceeds at full gallop. In Stand- 
ard Oil Co. of California v. United States, 
supra [1948-1949 TrapE Cases { 62,432], 337 
U.S. 293, 314, the Court held that the quali- 
fying clause of Section 3 is satisfied by 
proof that competition has been foreclosed 
in a substantial share of the line of com- 
merce affected and that it was the purpose 
of Section 3 to remove a potential clog on 
competition wherever, were it to become 
actual, it would impede a substantial amount 
of competitive activity. Applying this stand- 
ard to the present case there is no question 
but that the effect of the contract will be to 
substantially lessen competition. At the 
estimated 1959 rate of consumption, namely 
700,000 tons per year, it would about equal 
peninsular Florida’s annual coal consump- 
tion prior to the execution of the contract. 
Using the estimated 1,000,000 tons for 1961 
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as the average annual purchases during the 
twenty year life of the contract, the total 
dollar pre-emption over the life of the con- 
tract at the minimum price of $6.40 per ton 
would amount to $128,000,000.00. This is, 
of course, not insignificant or insubstantial. 


Nor is the case removed from the opera- 
tion of the Act by the fact that the contract 
would have overall beneficial results in 
starting the substantial use of coal in penin- 
sular Florida and thus afford substantial 
competition to the use of oil. The possible 
benefits that may result from one particular 
contract, by reason of the special circum- 
stances applicable to it, cannot override the 
general policy of the Act prohibiting trans- 
actions which tend to create a monopoly 
in any line of commerce. Pennsylvania Water 
& Power Co. v. Consolidated Gas, Electric 
Light & Power Co. [1950-1951 TrapE CaAsEs 
{| 62,704], 184 F.-@) 552, 559, C.. A. 4th, 
cert. denied, 340 U. S. 906; Standard Oil Co. 
of Califorma v. United States, supra [1948- 
1949 TravdE CAsEs § 62,432], 337 U. S. 293, 
311-312. 


[Antitrust Violations as Defense] 


Although the contract is in violation of 
the statute and therefore illegal, appellant 
contends that the appellees should not be 
allowed to take advantage of their own il- 
legal act to relieve themselves of a contract 
obligation which now appears burdensome. 
Appellant recognizes the well settled general 
rule that a court will not lend its assistance 
in any way towards carrying out the terms 
of an illegal contract. McMullen v Hoffman, 
174 U. S. 639, 654; E. E. Taenzer & Co. v. 
Chicago, R. I. & P. Ry. Co., 191 F. 543, 550, 
C. A. 6th; National Transformer Corp. v. 
France Mfg. Co. [1954 Trane Cases J 67,824], 
215 F. (2) 343, 361, C. A. 6th. But, it urges 
upon us a well recognized exception to this 
general rule that if the parties are not in 
pari delicto and the undertakings of each are 
not equally blameworthy, a court of equity 
may, in furtherance of justice and of a 
sound public policy, aid the one who is com- 
paratively the more innocent. Marshall v. 
Lovell, 19 F. (2) 751, 753-754, C. A. 8th, 
quoting from Pomeroy’s Equity Jurispru- 
dence, 4 Ed. Section 942; Restatement, Con- 
tracts, Section 601; 6 Corbin, Contracts, Sec- 
tion 1540 (1951); Ring v. Spina, 148 F. (2) 
647, 653, C. A. 2nd; Allgair v. Glenmore Dis- 
tilleries Co. [1950-1951 TravE Cases { 62,659], 
91 F. Supp. 93, 95-96, S. D. N. Y.; Hartford- 
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Empire Co. v. Glenshaw Glass Co., 42 F. Supp. 
711, 717, W. D. Pa. Appellant points out 
that Section 3 of the Clayton Act is directed 
against the seller; its purpose is to protect 
the buyer; and that the case falls within 
the exception. 


We think that our decision on this issue 
is controlled by the recent analysis of the 
problem by the Supreme Court in Kelly v. 
Kosuga [1959 Trape Cases { 69,283], 358 
U. S. 516. In that case the Court rejected 
the defense of illegality in an action under 
a contract which violated the Sherman Anti- 
Trust Act, but pointed out that in a re- 
stricted class of cases the defense was a 
valid one. If the contract is of such a nature 
that a part of it constitutes an intelligible 
economic transaction in itself and the en- 
forcement of that portion of the contract 
would not be to enforce a violation of the 
Act, then such portion of the contract will 
be enforced in order to avoid an inequitable 
result. But, the Court will not enforce a 
contract which is illegal under the anti-trust 
laws of the United States if, in doing so, 
the Court would be a party to carrying out 
of one of the very restraints forbidden by 
the Act. Kelly v. Kosuga, supra, at page 520; 
Continental Wall Paper Co. v. Louis Voight & 
Sons Co. -ZiZ eS) 227) 261-2635 Lease 
material whether the contract was for the 
benefit of the seller or the buyer. The de- 
termining factor is whether the result of 
the contract had the proscribed effect and 
this is so, even though the result is a harsh 
one for one of the parties. Anchor Serum Co. 
v. Federal Trade Commission, supra [1954 
TRADE CASES { 67,921], 217 F. (2) 867, 870, 
873, C, A. 7th. The aid of the Court is 
denied not for the benefit of either of the 
parties, but because public policy demands 
that it should be denied without regard to 
the interests of individual parties. Conit- 
nental Wall Paper Co. v. Louis Voight & Sons 
Col, supra, 212 U.S. 227, 202. 


The contract in the present case is an 
executory one. It is not at the present time 
divisible into an executed portion and an 
executory portion so as to permit recovery 
for any portion which may have been per- 
formed without ordering a violation of the 
Act in the future. The appellant is seeking 
to have declared valid the very provisions 
which make it invalid. To do so would be 
to compel the parties to engage in business 
with each other over a period of twenty 
years in a manner which the Act declares 
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invalid: The recent decision of the Court 
of Appeals for the Seventh Circuit in Beloit 
Culligan Soft Water Service, Inc. v. Culligan, 
Inc. [1959 TravEe Cases {[ 69,566], 274 F. (2) 
29, December 15, 1959, rehearing denied 
January 12, 1960, is, we believe, distin- 
guishable for the same reasons. Under such 
circumstances, the Court will not assist 
either party in its enforcement. 


This view of the case makes it unnecessary 
to consider the effect of Sections 1 and 2 
of the Sherman Act. 


The judgment is affirmed. 


[Dissenting Opinion] 


WEICcK, Circuit Judge, dissenting [Jn full 
text]: It is with reluctance that I have filed 
this dissenting opinion, particularly in view 
of the careful consideration which this case 
has received by the majority and by the 
District Judge. With deference to my col- 
leagues, whose views I respect, I am of the 
opinion that the authorities on which they 
relied, when applied to the facts of this case, 
do not compel the decision which they 
reached. I think the judgment below has 
produced a harsh result, not in the contem- 
plation of the Clayton Act, which is being 
enforced against the wrong party. 


[Antitrust Violations as Defense] 


The seller* has successfully avoided its 
contractual obligations with the defense that 
in making the contract of sale it violated the 
anti-trust laws, §3 of the Clayton Act (Title 
15 U. S. C. § 14). While this defense has 
been frequently resorted to by buyers in 
attempting to avoid payment of their in- 
debtedness to sellers, it is, I submit, some- 
what unusual for a seller to plead its own 
violation of the anti-trust laws in asking a 
court to relieve it of its contractual obliga- 
tions, particularly since these laws were 
aimed at sellers and not buyers. 


The type of defense availed of here by 
the seller has not met with favor by the 
Supreme Court when invoked by a buyer. 
Kelly v. Kosuga [1959 Trape Cases J 69,283], 
358 U. S. 516, 518 (1959); Bruce’s Juices, 
Inc. v. American Can Co. [1946-1947 TrapE 
Cases § 57,553], 330 U. S. 743 (1947); Wilder 


1 For the purposes of this opinion appellant 
will be referred to as Tampa or buyer and ap- 
pellee as seller. 

2 Title 15 U. S. C. § 15, 

3Title 15.U. S$, C. .§ 26. 
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Mfg. Co. v. Corn Products Refining Co., 236 
U. S. 165 (1915); 42 University of Virginia 
Law Review 785. 

In enacting the anti-trust laws Congress 
created a right and prescribed the remedy. 
The remedy of private parties injured by 
reason of violation of the anti-trust laws is 
an action for treble damages’ and injunc- 
tion.’ There are also enforcement provisions 
for injunctive relief in actions by the Fed- 


eral Trade Commission* and the United 
States.° 
The remedy provided private parties 


would seem to be adequate, namely, the 
recovery of treble damages and an injunc- 
tion to stop the illegal practices. In any 
event, the statutory remedy is all that 
Congress provided. Congress could have 
vitiated contracts made in violation of the 
Clayton Act. It did not do so. 


The provisions of the Clayton Act are 
materially different from Section 1 of the 
Sherman Act. The Sherman Act is directed 
to “every contract ... in restraint of trade 
or commerce ... is declared to be illegal.” 
15 U.S. C. 1. The Clayton Act is directed 
against the person. It provides: “. . . It 
shall be unlawful for any person ... to 
contract for sale of goods .. .” Criminal 
sanctions are imposed for violation of the 
Sherman Act, but not for violation of the 
Clayton Act.® 


[Legislative History] 


Appellee successfully argued in the Dis- 
trict Court that the legislative history of 
the Clayton Act should be ignored, on the 
authority of Standard Fashion Co. v. Magrane- 
Houston Co., 258 U. S. 346, 356 (1922). 


While it may have been crystal clear in 
Standard Fashion that the contract there 
involved was a violation of the Clayton Act, 
I feel that it is not so apparent when applied 
to the contract here. The legislative history 
is important because it aids in the inter- 
pretation of the statute and reveals that 
Congress never intended the law to be 
applied to such a case as the one at bar. 

In Harrison v. Northern Trust Co., 317 
U. S. 476, 479 (1943), the Court said: 


But words are inexact tools at best, and 
for that reason there is wisely no rule of 


a Titlegio Un owe. Seol. 

PYDItle TO Wie Gi seas 

®°The bill as it passed the House of Repre- 
sentatives contained criminal sanctions. These 
were eliminated in the Senate. 
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law forbidding resort to explanatory’ legis- 
lative history.no matter how “clear ithe 


“words may appear on superficial examina-. 


tion.” 


Mr. Justice Holmes, in Towne vy, Eisner, 
245 U.S. 418, 425 (1918), said: : 
A word jis not a crystal, transparent 

and unchanged, it is the skin of-a living 
thought and may vary greatly in color 
and content according to the circumstances 
in which it is used. 

It has been well stated: 


The records of legislative assemblies 
“once opened and read with a knowledge 
of legislative procedure often reveal the 
tichest kind of evidence . . . Legislative 
history similarly affords in many instances 
accurate and compelling guides to legis- 
lative meaning . . . To ignore legislative 
processes and legislative history in the 
processes of interpretation, is to turn one’s 
back on whatever history may reveal as 
to the direction of the political and eco- 
nomic forces of our time. Landis, A Note 
on Statutory Interpretation: 43 Harvard L. 
Review 886, 888, 889, 892. 


The evils sought to be remedied by the 
Clayton Act were set out in the reports of 
the Congressional committees, in the hear- 
ings before the committees and in the 
debates.’ ' 

The evils were declared to be exclusive 
or tying contracts made between manufac- 
turer and dealer whereby the latter specifi- 
cally agreed not to deal in the commodities 
of’ the seller’s competitors and contracts 
tying non-patented articles to the sale of 
patented articles. 


The legislative proceedings are all too 
clear that what Congress was aiming at 
was monopolistic practices of powerful sel- 
lers in the distribution of goods whereby 
the dealer or buyer was prohibited from 
dealing in the goods of the seller’s competi- 
tors. The legislation was directed against 
sellers, not buyers, and was intended to 
curtail the monopolistic practices of the 
commercial and industrial giants of the day. 


At the same time, the need was recog- 
nized for more effective legal relief to pri- 
vate parties injured by violation of the 
anti-trust laws. Private parties threatened 
by loss or damage from violation of the law 
were given the right to injunctive relief, 
and treble damage actions were facilitated 
by making judgment in a Government suit 


7H. R. Rep. No. 627, 63rd Cong., 2nd Session 
(May 6, 1914); S. Report No. 698, 63rd Cong. 
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or prosecution prima facie evidence of the” 
violation there’ established. Despite these 
efforts to aid private parties, no action was ' 
taken to incorporate the provisions of pend- 
ing bills which would have authorized broad 
application: of the defense that the. plaintiff 
in a civil action had violated the anti-trust: 
laws. Lockhart, Violation of the: Anti-trust: 
Laws as a Defense.tn Civil Actions, 31 Minn. 
L. R. 507, 551. 


Annexation of the illegality defense to 
the statute by implication either as an infer- 
ence of unexpressed intention of Congress 
or as the result’ of some doctrine of com- 
mon law, would be justified only if it would 
be at least a rational, nondiscriminatory 
and appropriate means of making the policy 
of the statute effective. Cf. Bruce’s Juices 
v. American.Can Co. [1946-1947 TrapE CASES: 
7 57,553], 330 U. S. 743, 752 (1947). 


The buyer was'a privately owned public 
utility engaged in the production and sale 
of electricity. It served the City of Tampa ~ 
and surrotinding communities. It operated 
under franchise from the State of Florida 
and was regulated by public authority. Its 
rates were fixed by the Public Utility Com: 
mission of Florida. It was a monopoly 
operating under legal sanction. 


[Regulated Industries] 


While this did not give Tampa license 
to violate the anti-trust laws. Pennsylvania 
Water & Power Co. v. Consolidated Gas, 
Electric Light’ & Power Co. [1950-1951 
TRADE CASES § 62,704], 184 F. 2d 552 (C. A. 
4, 1950), cert. denied 340 U. S. 906 (1950), 
nevertheless, its needs and requirements as 
a regulated public utility, which were mate- 
rially different from those of private indus- 
try, are factors that must be considered in 
determining the propriety of the contract 
in the present case. As was stated by the 
Court of Appeals for the District of Co- 
lumbia in Pennsylvania Water & Power 
Company v, Federal Trade [Power] Commis- 
ston [1950-1951 Trape Cases { 62,899], 193 
HeeZde 25s Zone( Cea a eros mnatted 
343 U. S. 414°(1952), “the anti-trust laws 
can have only limited application to indus- 
tries regulated by specific statutes.” The 
Court observed that laws aimed at com- 
bating monopolistic practices must be applied 
somewhat differently to those industries 
which are of themselves. monopolies -be- 


2nd Session (July 22, 1914); 51 Cong. Rec. 9406, 
9407, 9160, 14226, 14270. 
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cause of public grant, the exigencies of 
nature, or legislative preference for a par- 
ticular way of doing business. 


The buyer was under obligation to the 
public to furnish a continuous supply of 
electricity at rates fixed by the public utili- 
ties commission. To meet these obligations 
it was not only desirable, but absolutely 
necessary that it be supplied with the boiler 
fuel to make the electricity. Its rates could 
not be fixed for any appreciable length of 
time if it were required to depend upon a 
fluctuating market price for boiler fuel. It 
would certainly not be in the public interest 
to require a utility to purchase boiler fuel 
on short term contracts or on the open 
market so that every time there was a shift 
in the market price, the utility’s rates to the 
public would have to be adjusted. 

It is fairly inferable from the record that 
a rise in the market price of coal took place 
subsequent to the date of the contract and 
prior to the time for commencement of 
deliveries thereunder because, after the sel- 
ler’s repudiation, the buyer had to pay a 
substantially higher price than the contract 
price for its requirements of coal. The 
contract, however, contained an “escalator 
clause” to take effect upon the commence- 
ment of the contract in 1957 providing for 
adjustments based on the average weekly 
gross earnings of production workers in 
manufacturing industry. 


The fact that the buyer was required to 
pay a substantially higher price for coal 
after the seller’s repudiation demonstrates 
the wisdom of having an enforceable con- 
tract. Having such a contract would not 
only fix the price of coal, but also ensure 
the continuity of supply. In order to take 
care of the requirements of its customers, 
which undoubtedly involved seasonal low 
and peak loads, a requirements contract 
seemed best adapted for Tampa’s needs. 
The contract contained a provision for 
adjustment of any gross inequity that could 
result trom the economic conditions not 
contemplated by the parties, which was to 
be corrected by agreement or arbitration. 


In the case of Twin City Pipe Line Co. 
v. Harding Glass Co., 283 U. S. 353 (1931), 
the contract in suit called for the largest 
consumer of gas in Fort Smith, Arkansas 
to take all its requirements from one com- 
pany, which amounted to a million to a 
million and a half cubic feet per day. The 
pipe line company sued for specific per- 
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formance of the contract. The contract in 
question had no time limit, but the con- 
sumer did have the option to purchase other 
gas if the gas company could not deliver an 
adequate supply. Although the defense 
interposed was that the contract was con- 
trary to the public policy and laws of 
Arkansas, the considerations involved were 
that the contract was illegal because “it 
[was] in restraint of trade, tends to the 
monopolization at Ft. Smith of the sale of 
gas by the pipe line company, and is an 
undue restraint of business competition be- 
tween companies supplying gas.” 39 F. 
2d 408, 409. The Court of Appeals held the 
contract to be illegal. 39 F. 2d 408 (C. A. 
8). The Supreme Court reversed, and en- 
tered judgment for the plaintiff. In so 
doing the Court stated: 


The contract does not subject 
the glass company to, or tend in any 
manner to impose upon the public, any 
wrong, disadvantage or evil attributable 
to monopoly or restraint of trade. 

The glass company has failed to show 
that the contract has any tendency to 
injure the public, and no reason appears 
why it should not be enforced according 
to its terms. 283 U. S. 353, 358. 


In the case of In the Matter of Houston 
Texas Gas & (Oi Corps, 16 FF: Pe GCG. is 
(1956), the Federal Power Commission ap- 
proved a 20 year requirements contract 
under which gas would be brought into 
Florida to compete with oil. Its approval 
was conditioned on elimination of cancella- 
tion provisions. The Court of Appeals 
affirmed in Florida Economic Advisory Coun- 
cil v. Federal Power Commission, 251 F. 2d 
643 (C. A. D. C, 1957), cert. denied 356 
USS 55959 ClOSG Statin cra pee eet 
injury to petitioner [the oil concerns] i 
that it must share what has heretofore 
amounted to a power monopoly,” id., 649. 
Cf. United Gas Pipe Line Co. v. Mobile Gas 
Service Corp., 350 U. S. 332 (1956). 


The long term of this contract (20 years) 
and the fact that over the years it involved 
a large amount of coal were factors taken 
into account by the majority in holding it 
illegal. The business of the buyer required 
it to use large quantities of boiler fuel. Yet 
as compared with oil, only two units were 
using coal whereas eleven units were burn- 
ing oil. 

Prior to the seller’s repudiation of the 
contract, Tampa, in reliance on the contract, 
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had made a capital expenditure of $3,000,000 
more than would have been required for 
oil burning equipment. The seller had also 
expended $7,500,000 in order to place itself 
in position to perform the contract. It is, 
of course, unfortunate for both parties that 
the seller did not discover that it had vio- 
lated the law until after these large capital 
expenditures had been made. Assuming 
that each entered into the contract with the 
profit motive in mind, I do not think that 
20 years was an unreasonable length of time 
in which to amortize, out of profits, these 
large capital expenditures. 


It is my firm conviction that, read in 
the light of its legislative history, the Clay- 
ton Act was never intended to vitiate a 
requirements contract made by a single 
public utility to ensure a continuing supply 
of boiler fuels at a constant price. Such 
a contract is not only an economic necessity 
in circumstances such as these, but also 
serves the best interest of the public, who 
in the long run must shoulder the burden of 
increased costs of the utility. The holding 
in the Twin City case, supra, and the in- 
sistence upon such a contract by an agency 
of the United States in the Houston Texas 
Gas & Oil proceedings, supra, only serves 
to substantiate that opinion. 


Even if the view is taken that the Clayton 
Act is applicable to the contract in suit, I 
feel that no violation thereof has been 
established. 


[Unlawful “Condition” 


In order for the contract of sale to vio- 
late the Clayton Act two elements must 
be proven. First, that the contract was “on 
the condition, agreement or understanding that 
tlic aateee ee Purchaser shall not 
use or deal in the goods, wares, merchan- 
dise, machinery, supplies, or other com- 
modities of a competitor . 9. of . . 
seller.” Second, the effect must be to sub- 
stantially lessen competition or create a 
monopoly in any line of commerce*® (Em- 
phasis added.) 


No such condition was embodied in the 
written contract either expressly or by fair 
implication. All that the contract provided 
was for the supply of the buyer’s total 
requirements for the first two coal burning 
units to be installed at the Gannon Station 
and for any others built there during the 
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first ten years of the contract. Eleven exist- 
ing units were burning oil. The buyer was 
free to convert all of its oil burning units 
to coal burning units and purchase its coal 
therefor from anyone it chose. Such pos- 
sible conversion is not as remote as was 
claimed. In an affidavit of Tampa’s presi- 
dent, it is stated that conversion of other 
units is presently being considered. The 
buyer was also free to erect new coal burn- 
ing units at any place other than at Gannon 
Station, and after ten years at the Gannon 
Station, and buy its coal from any one. 
The buyer also had the option at the Gan- 
non Station to reduce the quantity of coal 
by 15% if it desired to use the by-product 
of a local supplier. 


Since the contract contained no such con- 
dition, agreement or understanding as the 
Clayton Act proscribes, the Act had no 
application to the present case. But the 
seller claims that any “requirements” con- 
tract comes within the purview of the Clay- 
ton Act. I do not agree. A requirements 
contract could not come within the scope 
of the Act unless in effect it prohibited the 
buyer from dealing in the goods of any one 
else and operated substantially to lessen 
competition or create a monopoly. If the 
contract was to purchase only part of the 
buyer’s requirements and he is free to pur- 
chase the remainder elsewhere, no violation 
of the statute occurs. 


[Relevant “Line of Commerce’’] 


Looking at the actualities of the case, the 
buyer was not a dealer in coal or oil. It 
consumed both in making electricity which 
it sold to the public. In the very real 
sense, coal and oil were competitive fuels 
and the buyer was using both. Eleven of 
its units were oil burning and only two 
were to be coal burning. Prior to the con- 
struction of the coal burning units at its 
Gannon Station the buyer used only oil. 
In fact, on account of the contract in ques- 
tion coal for the first time broke into the 
Florida utility market which theretofore had 
been heavily blanketed by large oil companies. 

The fact that the contract provided for 
the buyer’s requirements at the two units 
of the Gannon Station did not bring the 
contract within the scope of the Clayton 
Act because it did not foreclose the buyer 
from using coal in other plants or dealing 
with the seller’s competitors elsewhere. 
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It must be remembered that at the time 
of the contract the Gannon Station had not 
been erected. The contract provided for 
something to be done in the future. It did 
not limit Tampa in converting or construct- 
ing other coal units anywhere or purchasing 
coal from anyone except for use at the 
Gannon Station. The buyer had no in- 
terest in creating a monopoly of coal in 
the seller. 

But even if the contract could be con- 
strued as requiring the buyer to take all 


its requirements of coal from seller, under 


the facts and circumstances of this case, 
there was no violation of the law. 

Of importance in this regard is the hold- 
ing that, in the circumstances of this case, 
coal constitutes a “line of commerce.” The 
coal was purchased by Tampa as a source 
of power for its generators, not for resale 
to ultimate consumers. It was to be used 
as a boiler fuel. 


The record shows that the Atomic Energy 
Commission has approved the application 
of Tampa to build an atomic reactor. It is 
planned that electricity generated from fis- 
sionable fuel will be on its lines by 1964. 
In order to induce Tampa not to convert 
its other boilers from oil to coal the oil 
companies have offered to reduce the price 
of oil. 


It is my conviction that the line of com: 
merce in which these parties were dealing 
was boiler fuels, not just coal. If the line 
of commerce is boiler fuel generally, then 
this contract could not come within the 
purview of Section 3 of the Clayton Act, as 
Tampa was certainly free to purchase boiler 
fuels, other than coal, from whoever it chose. 


The standard to be applied in determin- 
ing what constitutes a line of commerce is 
derived from three recent Supreme Court 
decisions, International Boxing Club v. United 
States [1959 Trapr Cases § 69,231], 358 U. S. 
242 (1959); Umited States v. E. I. du Pont de 
Nemours & Co. [1957 Trane Cases { 68,723], 
353 U. S. 586 (1957), and United States v. 
E. I. du Pont de Nemours & Co. [1956 Travr 
CASES { 68,369], 351 U. S. 377 (1956). 


In the International Boxing Club case the 
question presented was whether champion- 
ship boxing contests were distinct from all 
professional boxing events. The Supreme 
Court held they were. 


In the 1957 du Pont case the question 
presented was whether automotive fabrics 
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and finishes were distinct from all other 
fabrics and finishes. The Supreme Court 
held they were. 


In the 1956 du Pont case the question pre- 
sented was whether cellophane was distinct 
from all other flexible packaging materials. 
The Supreme Court held it was not. 


In each of those cases the test applied 
was constant, while the results differed. 
The test was enunciated in the du Pont 
cellophane decision (351 U. S. 377): 


Determination of the competitive mar- 
ket for commodities depends on how dif- 
ferent from one another are the offered 
commodities in character or use, how far 
buyers will go to substitute one com- 
-modity for another. (at p. 393) 

What is called for is an appraisal of 
the “cross-elasticity’ of demand in the 
trade. See Note, 54 Col. L. Rev. 580. 

The varying circumstances of each case 
determine the result. In considering what 
is the relevant market for determining the 
control of price and competition, no more 
definite rule can be declared than that 
commodities reasonably interchangeable 
by consumers for the same purposes make 
up that “part of the trade or commerce”, 
monopolization of which may be illegal. 
(at pp. 394-5) 

An element for consideration as to 
cross-elasticity of demand between prod- 
ucts is the responsiveness of the sales of 
one product to price changes of the other. 
(at p. 400) 

The “market” which one must study to 
determine when a producer has monopoly 
power will vary with the part of com- 
merce under consideration. The tests are 
constant. The market is composed of 
products that have reasonable interchange- 
ability for the purposes for which they 
are produced—price, use and qualities 
considered. (at p. 404) 


With the basic criteria in mind, the three 
decisions are easily reconciled. As was de- 
veloped in extensive findings of fact in the 
du Pont cellophane case, a variety of prod- 
ucts are wrapped in both cellophane and 
several other flexible packaging materials. 
More simply, a loaf of bread can be wrapped 
with equal facility in cellophane, wax paper, 
etc. They are interchangeable. On the other 
hand, a car cannot be painted with house 
paint and vice versa. Hence, the result in 
the 1957 du Pont litigation. As to the Inter- 
national Boxing Club decision, the Court found 
that, in public appeal, championship fights 
exert a different drawing power than do 
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other boxing matches. The decaying status 
of professional boxing in the United States 
attests to that fact, as it is only the occa- 
sional “glamour” fight which is able to 
create even a ripple of public enthusiasm. 


It is interesting to note though, that in 
each of the decisions the line of commerce 
was of such scope as to include sub-divisions 
within it. The general classification of 
championship fights covers bouts in each 
weight class; automotive finishes and fabrics 
have many variations; the diversity of flex- 
ible packaging materials considered is clearly 
seen in the Court’s opinion in the du Pont 
cellophane case. 


An excellent analysis of the proper appli- 
cation of the “line of commerce” test is 
found in United States v. Guerlain, Inc. [1957 
TRADE CASES {§ 68,771], 155 F. Supp. 77 
(D. C. S. D. N. Y., 1957) probable jurs. noted 
355 U. S. 937, 951, judgments vacated for 
consideration of United States’ motion to 
dismiss [1958 Trane CAsEs { 69,211], 358 
U.S. 915 (1958). In that action it was 
alleged that certain French manufacturers 
and American distributors of perfumes had 
registered the trade-marks, of various per- 
fumes in the name of the American distrib- 
utors in order to monopolize the American 
market for those brands. The Court heard 
evidence that many perfume manufacturers 
were able to virtually duplicate the frag- 
rances of their competitors and that the 
average person would not distinguish be- 
tween the two scents. On the other hand, 
it was shown that in fact the most impor- 
tant element in successful marketing of 
name brand perfumes is the establishment 
of a demand for the name, rather than the 
odor. The Court concluded: 


Objectively, the products may be more 
than reasonably interchangeable with others. 
But the lack of objectivity in consumer 
demand impairs the basis of interchange- 
ability and negates a finding of cross- 
elasticity. 

The Court distinguished that situation, 
wherein consumer demand is for a name, 
with the motives of the manufacturers in 
the du Pont cellophane case, who: 


Were guided by careful and objective 
considerations of utility and price. 
Thus, small variations in price or quality 
would induce a manufacturer to shift from 
one flexible packaging material to another, 
in accordance with a balance of all the 
utilities toward the achievement of the 
most efficient economic operation. 
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A converse holding, based on the inter- 
changeability test, is found in American 
Crystal Sugar Co. v. Cuban-American Sugar 
Co. [1957 Trave Cases § 68,735], 152 F. Supp. 
307 (DC) SD. Ne Vio) L9SArattid e958 
TRADE CASES f 69,155], 259 F. 2d 524 (C. A. 
2, 1958). There the court held refined sugar 
generally to be a line of commerce, whereas 
it had been contended that cane sugar and 
beet sugar were separate lines. This finding 
was upheld in the Court of Appeals, which 
noted that the two types of sugar are func- 
tionally interchangeable, notwithstanding the 
fact that cane sugar sells at a higher price than 
beet sugar, and that cane sugar has a greater 
public acceptance. A factor emphasized by 
the Court of Appeals was the sensitivity of 
the two types of sugar to price changes by 
one another. 


Where does coal, as a boiler fuel, fit into 
this pattern? The Supreme Court has taken 
judicial notice of the competitive nature of 
fuels generally. West Ohio Gas Co. v. Public 
Utilities Commission, 294 U. S. 63, 72 (1935). 
This should be some indication: that boiler 
fuels as a class are a line of commerce. 


Application of the interchangeability test 
convinces me that there exists such a degree 
of cross-elasticity between coal and other 
boiler fuels as to constitute boiler fuels the 
relevant line of commerce in this. case. 
Each of the boiler fuels—coal, oil, gas and 
atomic energy—is utilized in the same man- 
ner to produce the same result. As each is 
consumed power is produced to drive the 
generators which in turn produce electric 
energy. The public demand being satisfied 
is for electric energy and the boiler fuel 
being utilized in the production thereof is 
not a material factor influencing the con- 
sumers’ market. 


What is presented here is the instance of 
a producer guided by careful and objective 
considerations of utility and price striving 
to achieve the most efficient economic oper- 
ation, as in the dw Pont case, rather than an 
instance of a non-objective consumer mar- 
ket, as in the Guerlain case. It is clear from 
this record that Tampa is basically con- 
cerned with factors of economic utility in 
its operation, as it is considering conver- 
sion of other oil burning units and expansion 
into the field of atomic energy as a source 
of power. Such decisions are motivated by 
a desire to render the best possible service 
at the lowest practical rates, while realizing 
a reasonable profit. 
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The factor of price sensitivity is also pres- 
ent in this case. Following the initial use of 
coal by Tampa its oil suppliers offered to 
reduce prices in order to meet the challenge 
of the new fuel. 


I find that coal, oil, gas and atomic 
energy meet the interchangeability test and 
are components of the general line of boiler 
fuels. This contract, relating only to coal, 
cannot establish a monopoly in a “line of 
commerce” within the meaning of the Clay- 
ton Act, and accordingly cannot be violative 
thereof. 


[Competitive Effects] 


Even if coal is deemed to be the relevant 
line of commerce that alone does not estab- 
lish a violation of the Clayton Act by this 
contract. In order that a requirements con- 
tract come within the terms of the Act its 
effect must be “to substantially lessen com- 
petition or tend to create a monopoly in any 
line of commerce.” Requirements contracts 
are not per se illegal. United States v. Co- 
lumbia Steel Co. [1948-1949 TrapE CasEs 
1 62,260], 334 U. S. 495, 524 (1948); United 
States v. Bausch & Lomb Optical Co. [1944- 
1945 TrapeE Cases § 57,224], 321 U. S. 707, 
728-9 (1944). Cf. Federal Trade Commission 
v. Curtis Publishing Co.,260 U.S. 568 (1923); 
Beloit Culligan Soft Water Co. v. Culligan, 
Inc. [1959 Trape Cases { 69,566], -— F. 2d 
— (C. A. 7, 1959). This fact was tacitly 
admitted in the Standard Oil decision, when 
it was recognized that: 


Requirements contracts, on the other 
hand, may well be of economic advantage 
to buyers as well as to sellers and thus 
indirectly of advantage to the consuming 


public. 337 U. S. 293, 306. 


See dissenting opinion of Justice Frankfurter 
in Federal Trade Commission v. Motion Pic- 
ture Advertising Service Co. [1952-1953 TRADE 
Cases { 67,426], 344 U. S. 392, 402 (1953). 


What were the actual monopolistic con- 
sequences of this single contract? At the 
time it was entered into, in the entire State 
of Florida only 792,000 tons of coal were 
being consumed annually. It was conceded 
that within a short period of time the Gan- 
non Station would be using amounts in ex- 
cess of that to satisfy its requirements. 


Looking only at those two figures the 
contract would appear, in fact, to have cre- 
ated a situation of monopoly in favor of the 
seller in Florida. However, it was also con- 
ceded that as a result of this contract Tampa 
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became the only substantial consumer of 
coal in Florida. Further, at the time the 
contract was entered into coal accounted 
for less than 6% of the fuel consumed in 
the entire State of Florida, and every power- 
generating unit in Peninsular Florida burned 
oil in its boilers. 


Tampa services an area of approximately 
1,700 square miles covering only 3% of the 
total land area of Florida. Within that area 
resides approximately 11% of Florida’s pop- 
ulation. 


Any monopoly which seller enjoys ex- 
tends only to that area serviced by Tampa. 
Competition has not been foreclosed by this 
contract for the coal business of the utilities 
serving the remaining 97% of the state em- 
bracing the 89% of the population residing 
therein. I do not consider this evidence to 
fall within the area of economic inquiry 
rejected as irrelevant by the Supreme Court 
in Standard Oil of California v. United States 
[1948-1949 TrapEe Cases { 62,432], 337 U. S. 
293 (1949). In that case it was urged that 
in fact competition had flourished as a re- 
sult of the contracts under attack. The 
Court said that in light of the fact that 
Standard Oil had 8,000 exclusive dealing 
contracts with 16% of the retail outlets sell- 
ing 6.7% of all gasoline in a seven state 
area such evidence could not overcome the 
natural tendency of the contracts to sub- 
stantially lessen competition and should not 
be considered. That situation is so far re- 
moved from the one at bar that I cannot 
consider the holding to militate against con- 
sideration of the market left free for com- 
petition after this contract. 


It may be contended that this circum- 
stance is too speculative and founded upon 
a mere possibility that other utilities may 
convert to the use of coal. In answer to 
that it need only be observed that prior to 
this contract Tampa was not a coal con- 
sumer, but that it made the change. It is 
not unreasonable that now, once coal in any 
significant quantity has been introduced into 
the Florida market, other utilities may fol- 
low suit. They are a presently existing 
potential market. The choice of conversion 
is up to them, as it was to Tampa, prodded 
perhaps by sales promotion on the part of 
coal companies wishing fo acquire their 
business. 


I cannot consider a single contract with 
a single utility serving only 3% of the land 
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area and 11% of the population of a single 
state as “substantially lessening competition 
or tending to create a monopoly.” The re- 
mainder of the utilities throughout the state 
are a potential market for free competition. 
If they choose not to deal in the commodity 
covered by the contract, for reasons of their 
own, that should not operate to invalidate 
the one contract already entered into. 


Any contract of sale, to some degree, 
lessens competition, as it takes the particu- 
lar buyer out of the competitive market for 
the commodity contracted for. But the 
Clayton Act requires more than that—the 
lessening must be substantial, and substan- 
tiality is lacking where 89% of the potential 
consumers of a product in a state are free 
to deal among all who sell it. Cf. Excelsior 
Motor Mfg. & Supply Co. v. Sound Equip- 
ment, Inc., 73 F. 2d 725 (C. A. 7, 1934), cert. 
denied 294 U. S. 706 (1935). 


Appellee has not cited any authority in 
which a single contract of such limited ap- 
plication as that under consideration has 
been held to violate the anti-trust laws. In- 
deed, in the prior decisions either or both 
of two elements, each of which is absent 
herein, existed. 


This contract in no way resembles the 
so-called “tying agreements” where the 
owner of a patented product attempts to 
extend his patent monopoly by requiring 
the buyer to purchase non-patented articles 
also, International Salt Co. v. United States 
[1946-1947 Trane Cases 957,635], 332 U. S. 
392 (1947) ; International Business Machines 
v. United States [1932-1939 TRADE CASES 
55,112], 298 U. S. 131 (1936) ; Oxford Var- 
nish Corp. v. Ault & Wilborg Corp., 83 F. 
2d 257 (C. A. 6, 1936) ; Radio Corp. of Amer- 
ichav, Oya. 28 2d, 257 (CA, 13, 1928): 
United States v. Linde Air Products Co. 
[1948-1949 TrapE CAsEs J 62,423], 83 F. Supp. 
O7 ea CD CaN Dy len 1949) Cor iwhere: cae 
seller had such market domination over a 
non-patented article as to be able to require 
the purchase of a “tied” product with it. 
Northern Pacific Railway Co. v. United States 
[1958 Trane Cases 7 68,961], 356 U. S. 1 
(1958) Judson L. Thomson Mfg. Co. v. Fed- 
eral Trade Commission [1944-1945 TRADE 
Cases 57,399], 150 F. 2d 952 (C. A. 1, 1945), 
cert. denied 326 U. S. 776 (1945); Sitgnode 
Steel Strapping Co. v. Federal Trade Com- 
mission [1941-1943 Trape Cases { 52,871], 
132 F. 2d 48 (C. A. 4,-1942); United States 
v. American Can Co. [1948-1949 TravE CASES 
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$62,511] 8708) Suppi8) CD: -CS: Di'@aly 
1949). 


Those cases not involving tying agree- 
ments had the other principal element not 
found here—an actual monopoly in the 
relevant market. In Standard Fashion Co. 
v. Magrane-Houston Co., 258 U.S. 346 (1922), 
the seller controlled 40% of the nation’s 
52,000 pattern agencies by exclusive con- 
tract. In Fashion Originators Guild v. Fed- 
eral Trade Commission [1940-1943 TravE 
Cases $56,101], 312 U. S. 457 (1941), the 
manufacturers comprising the Guild sold 
38% of all women’s garments wholesaling 
at $6.75 and up and more than 60% of those 
at $10.75 and up. Dictograph Products Inc. 
v. Federal Trade Commission [1955 TRADE 
CASES { 67,932], 217 F. 2d 821 (C. A. 2, 1954), 
cert. denied 349 U. S. 940 (1955), involved 
exclusive dealing contracts tying up approx- 
imately 22% of the nation’s 1,000 hearing 
aid distributors. The seller in Anchor Serum 
Co. v. Federal Trade Commission [1954 TRavDE 
CASES {| 67,921], 217 F. 2d 867 (C. A. 7, 1954), 
had exclusive dealing contracts with 16 
wholesalers including the two largest in 
Illinois and Iowa, which were the two 
largest markets for its products. While not 
indicating the total amounts and percent- 
ages of business involved the Court did 
note that one of Anchor’s 32 competitors 
had made over $500,000 in sales to the IIli- 
nois and Iowa wholesalers over a three year 
period, which business it lost as a result of 
the exclusive dealing contracts. of the seller. 
The Pullman Co., United States v. Pullman 
Company [1940-1943 TrapE Cases { 56,272], 
50 F. Supp. 123 (D. C. E. D. Pa., 1943), was 
the sole supplier in the United States of 
railroad sleeping cars and car service, and 
had maintained that position partially by 
the use of exclusive dealing contracts. 


Only in Standard Oil of California v. 
United States [1948-1949 TrapE CASES 
J 62,432], 337 U. S. 293 (1949), and United 
States v. Richfield Oil Corp. [1950-1951 TravE 
CasEs J 62,878], 99 F. Supp. 280 (D. C. S. D. 
Cal., 1951), aff'd [1952 Trapre Cases { 67,262], 
343 U. S. 922 (1952), was the enormity of 
the seller’s position in the market such as 
to be considered less than dominant. But 
even those cases present a situation much 
more aggravated than herein. In the Standard 
Oil case the seller had 8,000 exclusive dealing 
contracts with 16% of the independent serv- 
ice stations in a seven state area, although 
their sales constituted only 6.7% of the total 
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gasoline sold. Furthermore, Standard’s total 
sales constituted 23% of all the gasoline 
sold in the market. It was found in Rich- 
field that 7,546 oral and written exclusive 
dealing contracts had been made by seller 
covering operations in six states and involv- 
ing $43,173,000 in sales for the year 1950 
alone. 


Richfield was affirmed by the Supreme 
Court on the authority of Standard Oil. In 
this regard, it is important to note the inter- 
pretation of the Standard Oil decision by 
Justice Frankfurter, who wrote the opinion: 


In any event, in the Standard Oil case, 
we recognized the discrepancy in bargain- 
ing power [between seller and buyer] 
and pointed out that retailers might still 
insist on exclusive contracts if they wanted. 
Federal Trade Commission v. Motion Pic- 
ture Advertising Service Co. [1952-1953 
TRADE CASES { 67,426], 344 U. S. 392, dis- 
sent at 402. 


The importance of disparity in bargaining 
power in antitrust cases has been recognized 
by the Supreme Court. Times-Picayune 
Publishing Co. v. United States [1953 TrapE 
Cases J 67,494], 345 U. S. 594, 611 (1953). 


There was no inequality of bargaining 
power in this case. The seller was but one 
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of 700 coal producers capable of serving the 
buyer, and was not shown to be of such size 
as to be capable of any economic coercion. 
The buyer has not been shown to have been 
capable of exerting any unreasonable demands 
in its own behalf. For all that appears, the 
contract was freely negotiated, and a fair 
reading of it gives one the impression that 
it was equitable to both parties in all mate- 
rial regards. 


The seller would have the Court impose 
extra-judicial sanctions not provided by 
Congress to relieve it of its contractual ob- 
ligations. If this is permitted without the 
utmost caution, the door may open wide to 
inconsequential allegations of anti-trust vio- 
lations in every action on a contract of any 
substantial magnitude. While this might be 
good for anti-trust lawyers, it is doubtful 
whether it would be of much benefit to any- 
one else. It would certainly have a tend- 
ency to clog the courts with protracted 
litigation. Although this might put an end 
to anti-trust violations, it could, as Justice 
Jackson pointed out in Bruce’s Juices? have 
a devastating effect upon all business. 

I would reverse the decision below. 


[69,672] United States v. Whitin Business Equipment Corporation. 


In the United States District Court for the District of Massachusetts. 


No. 58-567-A. Dated March 30, 1960. 


Civil Action 


Case No. 1391 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Price Fixing—Consent Decree.—A manufacturer of rotary offset duplicating machines 
was prohibited by a consent decree from fixing, either singly or by agreement with others, 


the prices to be charged to third persons. 


See Combinations and Conspiracies, Vol. 1, {2011.181; Resale Price Fixing, Vol. 1, 


J 3015. 


Allocating Markets and Customers—Consent Decree.—A manufacturer of rotary offset 
duplicating machines was prohibited by a consent decree from restricting, either singly or 
by agreement with others, the territories in which, or the customers to whom, any other 


person may sell such machines. 


See Combinations and Conspiracies, Vol. 1, { 2005.468. 


Import and Export Control—Consent Decree.—A manufacturer of rotary offset dupli- 
cating machines was prohibited by a consent decree from restricting, singly or by agree- 
ment with others, imports into the United States or exports from the United States by 


any other person. 


See Combinations and Conspiracies, Vol. 1, § 2005.718. 


9 [1946-1947 TRADE CASES { 57,553] 330 U. S. 
743, 754 (1947). 
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4 For the plaintiff: Robert A. Bicks, Acting Assistant Attorney General; Lewis Bern- 
stein, William D. Kilgore, Jr., Philip L. Roache, Jr., Joseph J. O’Malley, and Allan J. 


Reniche, Attorneys, Department of Justice. 


For the defendant: Herrick, Smith, Donald, Farley & Ketchum, by Kevin Hern. 


Final Judgment 
[Consent Decree] 


Grorce C. Sweeney, District Judge [In 
full text]: Plaintiff, United States of America, 
having filed its complaint herein on May 29, 
1958; defendant, Whitin Business Equip- 
ment Corporation, having appeared and filed 
its answer to the complaint denying the sub- 


stantive allegations thereof; and the plaintiff 


and the defendant, by their attorneys, having 
severally consented to the entry of this Final 
Judgment without adjudication of any issue 
of fact or law and without admission by any 
party hereto in respect to any such issue; 


Now, Therefore, before adjudication of 
any issue of fact or law herein, and upon 
consent of the parties hereto, it is hereby 


Ordered, Adjudged and Decreed as fol- 
lows: 


I 


This Court has jurisdiction of the subject 
matter hereof and of the parties hereto. The 
complaint states claims upon which relief 
may be granted against the defendant, Whitin 
Business Equipment Corporation, under Sec- 
tion 1 of the Act of Congress of July 2, 
1890, entitled “An act to protect trade and 
commerce against unlawful restraints and 
monopolies,” commonly known as the Sher- 
man Act, as amended. 


II 
As used in this Final Judgment: 


(A) “Defendant” means the Whitin Busi- 
ness Equipment Corporation, a corporation 
organized and existing under the laws of the 
State of Delaware, with its present principal 
place of business at Whitinsville, Massachu- 
setts and any subsidiary thereof; 

(B) “Machines” mean any rotary offset 
duplicating machine; 

(C) “Person” means any individual, part- 
nership, firm, association, corporation or 
other business or legal entity; 

(D) “ATF” means American Type Foun- 
ders Co., Inc., a corporation organized and 
existing under the laws of the State of 
Delaware, with its principal place of busi- 
ness in Elizabeth, New Jersey; 
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(E) ‘Photostat” means Photostat Cor- 
poration, a corporation organized and exist- 
ing under the laws of the State of Rhode 
Island, with its principal place of business 
at Providence, Rhode Island; 

(F) “Gestetner” means Gestetner, Ltd., a 
corporation organized and existing under 
the laws of Great Britain, with its principal 
place of business in London, England; 

(G) “Whitin” means Whitin Machine 
Works, a corporation organized and exist- 
ing under the laws of the Commonwealth 
of Massachusetts, with its principal place of 
business in Whitinsville, Massachusetts. 


ee 


The provisions of this Final Judgment 
shall apply to the defendant and to each of 
its subsidiaries, successors, assigns, officers, 
directors, servants, employees and agents, 
and to all persons in active concert or par- 
ticipation with the defendant who receive 
actual notice of this Final Judgment by per- 
sonal service or otherwise. 


IV 


[Price Fixing—Allocating Territories— 
Restricting Imports] 


Defendant is enjoined and restrained from, 
directly or indirectly, entering into, adher- 
ing to, maintaining, enforcing, or claiming 
any rights under, any contract, agreement, 
understanding, plan or program with any 
other person to: 

(A) Fix, establish, maintain or adhere to 
prices, discounts, or other terms or condi- 
tions for the sale of machines to any third 
person; 

(B) Restrict, limit or prevent any person 
from exporting machines from the United 
States or importing machines into the United 
States ; 

(C) Limit, allocate or restrict the terri- 
tories in which or the customers to whom 
any person may sell machines. 


V 


Defendant is enjoined and restrained from, 
directly or indirectly: 

(A) Fixing, restricting or suggesting, or 
attempting to fix, restrict or suggest the 
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price, discount, or other terms or conditions 
for the sale of machines by any other 
person; 

(B) Limiting or restricting or attempting 
to limit or restrict the territories in which 
or the customers to whom any other person 
may, or shall, sell machines; 

(C) Limiting, restricting or preventing, 
or attempting to limit, restrict or prevent, 
any other person from importing machines 
into the United States or exporting machines 
from the United States. 


VI 


Sections IV and V of this Final Judgment 
shall not be construed as prohibiting de- 
fendant from exercising such lawful rights 
as it may have under, and pursuant to: The 
Miller-Tydings Act, as amended, or the 
patent laws of the United States. 


VII 
[Compliance] 


Defendant is ordered and directed, with- 
in thirty (30) days from the entry of this 
Final Judgment, to mail to American Type 
Founders Co., Inc., Photostat Corporation, 
Gestetner, Ltd., and Whitin Machine Works 
a true and complete copy of this Final Judg- 
ment, and within sixty (60) days from the 
entry of this Final Judgment to file with 
this Court, and serve upon the plaintiff, an 
affidavit as to the fact and manner of its 
compliance with this Subsection VII. 


VIII 


For the purpose of securing compliance 
with this Final Judgment, duly authorized 
representatives of the Department of Justice 
shall, on written request of the Attorney 
General or the Assistant Attorney General 
in charge of the Antitrust Division, and on 
reasonable notice to the defendant made to 
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its principal office, be permitted, subject to 
any legally recognized privilege: 

(A) Access, during the office hours of the 
defendant, to all books, ledgers, accounts, 
correspondence, memoranda and other rec- 
ords and documents in the possession or 
under the control of the defendant relating 
to any matters contained in this Final Judg- 
ment; 


(B) Subject to the reasonable convenience 
of the defendant and without restraint or 
interference from the defendant, to interview 
officers or employees of the defendant, who 
may have counsel present, regarding any 
such matters. 


Upon such written request, said defendant 
shall submit such reports in writing to the 
Department of Justice with respect to mat- 
ters contained in this Final Judgment as 
from time to time may be necessary for 
the enforcement of this Final Judgment. 


No information obtained by the means 
permitted in this Section VIII shall be 
divulged by any representative of the De- 
partment of Justice to any person other than 
a duly authorized representative of the 
Executive Branch of the Plaintiff except in 
the course of legal proceedings in which the 
United States is a party for the purpose of 
securing compliance with this Final Judg- 
ment or as otherwise required by law. 


IX 


Jurisdiction is retained by this Court for 
the purpose of enabling any party to this 
Final Judgment to apply to this Court at 
any time for such orders and directions as 
may be necessary or appropriate for the 
construction or carrying out of this Final 
Judgment, for the amendment or modifica- 
tion of any of the provisions thereof, for 
the enforcement of compliance therewith, or 
for the punishment of violations thereof. 


[| 69,673] Remington Arms Company, Inc., Respondent v. G. E. M. of St. Louis,. 
Inc., and Playtime Sporting Goods, Inc., Appellants, and Miles Lord, Attorney General. 
of the State of Minnesota, Intervener, Respondent. 


In the Supreme Court of the State of Minnesota, No. 1314, Hennepin County. No. 


37969. Filed April 8, 1960. 


Minnesota Fair Trade Act 


Constitutionality of Nonsigner Provision, Minnesota Fair Trade Act—State Constitu- 
tion—Unlawful Delegation of Legislative Power.—The nonsigner provision of the Minne- 
sota Fair Trade Act is unconstitutional since it is an unlawful delegation of legislative 
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power in violation of the Minnesota Constitution. The legislature may not enact an 
open-end type of regulation which gives to a private party the arbitrary right to exercise 
an option to make a law operative on his own terms. This may be done under the Fair 
Trade Act without regard to the interest or welfare of nonsigners or the consumer who 
represents the public. No hearing is provided to safeguard or protect the unwilling 
retailer or the consumer, and there are no persuasive considerations of public welfare or 
economic need which would require that hearing and other safeguards should be sacrificed 
to correct the evil the legislature seeks to remedy. 


See Fair Trade, Vol. 1, 3085.25, 3258.25. 


For the appellant: Hyman Edelman (Maslon, Kaplan, Edelman, Joseph & Borman, 
by Samuel H. Maslon, Sidney J. Kaplan, Sheldon Kaplan, and Marvin Borman, of 
counsel), Minneapolis, Minn. 


For the respondents: Cant, Taylor, Haverstock, Beardsley & Gray, and Robert F. 
Henson, Lawrence E. Nerheim, and James S. Simonson, Minneapolis, Minn., (Remington 
Arms Co.); and Miles Lord, Attorney General, and Walter F. Mondale, Spec. Assist. 


Attorney Gen., Minneapolis, Minn. 


Amicus Curiae: 


Larson, Loevinger, Lindquist & Fraser and Gerald E. Magnuson, 


Minneapolis, Minn.; and Theodore Herman, Minneapolis, Minn. 


Syllabus 


1. Under Minn. Const. art. 3, §1, and 
art. 4, §1, the legislative power is vested 
in the Senate and House of Representatives. 

2. It is recognized by all courts that the 
legislature may authorize others to do 
things which it might properly but cannot 
conveniently or advantageously do itself. 

3. The purported authority to fix prices 
under M. S. A. 325.08 to 325.14 (Minne- 
sota Fair Trade Act) is an unconstitutional 
exercise of legislative power in that it 
delegates to private persons the right to 
prescribe a rule governing conduct for the 
future which is binding upon those who do 
not consent; it fails to provide any standard 
or condition as to the necessity of the act, 
provides for no hearing or safeguards, and 
is not subject to review. 

4. The Fair Trade Act (§§ 325.08 to 
325.14) is in reality a selective price con- 
trol act which leaves to the manufacturer 
of trade-mark products the arbitrary right 
to determine if and when it shall take effect. 
No standard or yardstick is provided by 
which prices are to be determined. It 
grants to a private party the privilege of 
creating a right of action for its own bene- 
fit or suspending that right at its will. 


5. Courts must view with grave concern 
the exercise of arbitrary power left in the 
hands of unofficial persons; granting legis- 
lative power to private persons without 
hearing or other safeguards is a practice 
to be indulged in only when it appears the 
end the legislature seeks can be accom- 
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plished in no other way. This is especially 
true when the grant is given to the very 
persons who will benefit most by arbitrary 
or wrongful use of that power. 


6. The legislature may enact local option 
laws relating to subdivisions of government 
which may be operative in the future and 
which contain provisions which might be 
necessary or desirable in the public interest 
with changing times and conditions. When 
such governmental units properly invoke 
such laws they act upon the conditions 
contemplated by the legislature and in so 
doing they are exercising a discretion as 
to the execution of the law. 

Reversed. 

Opinion 
[Constitutionality] 


MourpuHy, Justice [In full text]: This is 
an appeal from a judgment of the District 
Court of Hennepin County restraining the 
defendants, G. E. M. of St. Louis, Inc., a 
super department store, hereinafter referred 
to as G. E. M., and Playtime Sporting 
Goods, Inc., its lessee and licensee, herein- 
after called Playtime, from selling or offering 
for sale certain trade-mark commodities of 
the plaintiff, Remington Arms Company, 
Inc., at prices below “established” fair trade 
minimum prices. We are asked to pass 
upon the constitutionality of L. 1937, c. 
117, (M. S. A. 325.08 to 325.14) sometimes 
referred to as the Fair Trade Act, Retail 
Price Maintenance Law, or Nonsigner Act. 


1 69,673 


76,668 


[Plaintiff—Defendants] 


There is no dispute as to the facts. The 
plaintiff manufactures and distributes, under 
the registered trade-mark “Remington,” 
sporting firearms and loaded ammunition. 
It has an agreement with two Minnesota 
retailers stipulating the minimum retail 
price of its products. It has no contract 
with the defendants with respect to the sale 
of its commodities or the minimum resale 
prices thereof. By virtue of § 325.12 plain- 
tiff maintains that the prices stipulated by 
its contracts were binding on the defend- 
ants, who had notice thereof, regardless 
of whether the defendants were parties to 
such contracts and that the defendants 
could not lawfully sell such commodities 
at any price below the prices so fixed by 
the plaintiff. Playtime is a sporting goods 
store and one of a number of operators 
doing business under a percentage license 
granted by G. E. M. on premises leased 
from the latter company. G. E. M. caters 
to government employees and employees of 
companies who have contracts with the 
government. Its method of operation is 
geared to a high-volume, lower-selling-price 
basis with the idea of passing on to its 
customers the benefit of lower net costs 
of doing business, which it says result 
from its method of operation. 


[Fair Trade Act] 


The so-called Fair Trade Act insofar as 
it is applicable here provides (§ 325.08): 


“No contract relating to the sale or 
re-sale of a commodity which bears, or 
the label or container of which bears, 
the trade-mark, brand, or name of the 
producer or distributor of such com- 
modity, and which commodity is in free 
and open competition with commodities 
of the same general class produced or 
distributed by others, shall be deemed in 
violation of any law of the state by rea- 
son of any of the following provisions 
which may be contained in such contract. 


“(1) That the buyer will not resell such 
commodity at less than the minimum 
price stipulated by the seller; * * *,.” 

This provision permits the vendor-manu- 
facturer or distributor and the vendee- 
retailer or wholesaler to vertically agree 
to fix the price of a commodity, providing 
the agreement satisfies the conditions of 
the act. But the act goes further. At the 
heart of the Fair Trade Act is the so-called 
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“nonsigner” provision. Section 325.12 states 
that: st 
“Wilfully and knowingly advertising, 
offering for sale, or selling any com- 
modity at less than the price stipulated 
in any contract entered into pursuant to 
the provisions of sections 325.08. Hope ARIISE 
whether the person so advertising, offer- 
ing for sale, or selling is or is not a party 
to such contract, is unfair competition 
and is actionable at the suit of any person 
damaged thereby.” 


This provision requires all persons who 
have notice of any agreement made pur- 
suant to the act and the prices called for 
thereunder to abide by the prices whether 
or not they have entered into such an agree- 
ment. Because the nonsigner clause effec- 
tively establishes the resale price in this 
manner, regardless of whether consent is 
obtained from the seller, the act is said to 
be unconstitutional. 


[Unfair Practices Act] 


The plaintiff relies on McElhone v. Geror 
[1940-1943 TrapEe Cases { 56,042], 207 Minn. 
580, 292 N. W. 414, and Old Dearborn Dis- 
tributing Co. v. Seagram-Distillers Corp. 
[1932-1939 Trape Cases 55,141], 299 U. S. 
183, 57 S. Ct. 139, 81 L: ed. 109. We can- 
not agree that the McElhone case controls 
the issue before us. That case dealt with 
the Unfair Practices Act which relates to 
sales below cost for the purpose or with 
the effect of destroying competition. The 
court there had before it L. 1939, c. 403. 
That act which is clearly aimed at suppress- 
ing predatory trade practices denounces. 
sales of commodities below cost (§ 325.04) 
“for the purpose or with the effect of injur- 
ing a competitor or destroying competi- 
tion” where the effect of the lower prices 
“may be substantially to lessen competition 
or tend to create a monopoly in any line 
of business, or to injure, destroy, or pre- 
vent competition * * *.” The Unfair Prac- 
tices Act construed in the McElhone case 
dealt only with sales below cost for the 
purpose or with the effect of destroying 
competition. We held that the restrictions 
imposed by the act were designed to protect 
public interest and that it was an appro- 
priate exercise of police power designed 
specifically to meet a specific evil. There 
is this significant distinction between that 
act and the one before us: The act with 
which we are concerned (§§ 325.08 to 325.14) 
undertakes to make lawful, contracts which 
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were unlawful prior to its passage. See, 
§ 623.01, Minnesota Antitrust Law. It ap- 


plies to commodities sold under a_trade- 
mark, name, or brand which are in free 
and open competition with commodities of 
the same general class produced or dis- 
tributed by others. It exempts from anti- 
trust laws and authorizes contracts for sale 
or resale of such commodities, pursuant to 
which the buyer undertakes that he will not 
resell at less than the price stipulated by 
the seller and that the buyer, in turn, will 
require any dealer to whom he sells to 
agree not to resell at less than the price 
stipulated by the original seller. Thereby 
producers or distributors are able to fix not 
only their own selling price but also the 
wholesale and retail price to be charged 
in subsequent transactions. The Unfair 
Practices Act (§ 325.04) is designed to 
protect the public from predatory or below- 
cost trade practices. On the other hand, 
under the apparent purpose of protecting 
the goodwill of the manufacturer of the 
brand commodity, the nonsigner provision 
(§ 325.12), in reality, eliminates competition 
in price honestly based on differences in 
selling costs as between merchants whose 
costs of business may differ as a result of 
normal and natural competitive practices. 
“TThe latter] type of competition is to be 
encouraged in the public interest, rather 
than restrained.” Great Atlantic & Pacific 
Tea Co. v. Ervin (D. Minn.) 23 F. Supp. 
70, 78. 
[History] 


It is unnecessary to discuss the history 
of fair trade legislation in Congress and 
the courts. It is sufficient to say that 
within a few years after the enactment of 
the Miller-Tydings Act, 15 USCA, §1, in 
1937 legislatures of 45 states and the ter- 
ritory of Hawaii had enacted fair trade 
legislation. The Illinois act was held to be 
constitutional in Old Dearborn Distributing 
Co. v. Seagram-Distillers Corp. [1932-1939 
TRADE. CASES J 55;141], 299°U: S. 183, 57 
S. Ct. 139, 81 L. ed. 109. Subsequently the 
United States Supreme Court in Schweg- 
mann Brothers v. Calvert Distillers Corp. 
[1950-1951 Trap Cases { 62,823], 341 U. S. 
384, 388, 71 S. Ct. 745,747, 95 L. ed. 1035, 

1 Calvert Distillers Corp. v. Sachs [1950-1951 


TRADE CASES f 62,862], 234 Minn. 303, 48 
N. W. (2d) 531. 
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1045, held that enforcement of the price 
arrangement against a nonsigner violated 
the Sherman Act, since only voluntary 
minimum price arrangements were excepted 
therefrom by the Miller-Tydings Act.1 The 
court there expressed this view of the Non- 
signer Act: 

“xe *'-*" Tf a distributor and one ‘or 
more retailers want to agree, combine, 
or conspire to fix a minimum price, they 
can do so if state law permits. Their 
contract, combination, or conspiracy— 
hitherto illegal—is made lawful. They 
can fix minimum prices pursuant to their 
contract or agreement with impunity. 
When they seek, however, to impose price 
fixing on persons who have not con- 
tracted or agreed to the scheme, the 
situation is vastly different. That is not 
price fixing by contract or agreement}; 
that is price fixing by compulsion. That 
is not following the path of consensual 
agreement; that is resort to coercion.” 

Thereafter Congress enacted the McGuire 
Act of 1952, 15 USCA, § 45, which approved 
the subjection of nonsigners to price-fixing 
agreements in interstate commerce where 
such restrictions are imposed by state law.’ 
A great body of decisional law has grown 
out of litigation testing the constitutionality 
of state fair trade acts. Annotations, 60 
Az i .R. (2d) 422 and. 104, A. Ll. Real 452. 
Much has been written and reported by 
legal scholars and economists who have 
examined the subject. The most recent 
decision is from the Supreme Court of 
Washington, Remington Arms Co. Inc. v. 
Skaggs [1959 TrapE Cases 69,520], 55 
Wash. (2d) —, 345 P. (2d) 1085, by which 
that court in overruling its former holding 
in Sears v. Western Thrift Stores of Olympia, 
Inc. [1940-1943 Trane Cases § 56,152], 10 
Wash. (2d) 372, 116 P. (2d) 756, held that 
the nonsigner clause of the Fair Trade Act 
is invalid as an improper exercise of police 
power. 
[State Rulings—T heories] 


In spite of the decision of the United 
States Supreme Court in the Old Dearborn 
case, a growing number of state courts have 
invalidated these acts in interpreting chal- 
lenges made under their own constitutions. 

A number of theories have been used to 
support these decisions. Aside from those 

2 This act was upheld in Schwegmann Brothers 
Giant Super Markets v. Eli Lilly & Co. (5 Cir.) 


[1953 TRADE CASES f 67,516], 205 F. (2d) 788, 
certiorari denied, 346 U. S. 856, 74 S. Ct. 71, 98 


L. ed. 369. 
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states which have peculiar constitutional 
provisions thought to require invalidation 
of the acts, the theories most used are (1) 
that they violate due process of law;* (2) 
that they deny equal protection of the 
laws;* and (3) that they unlawfully dele- 
gate legislative power.’ However, about 
half of the states which have considered 
the question have sustained the acts against 
all three contentions.° 


[Nonsigner Provision Unconstitutional] 


Having considered the authorities, we find 
it unnecessary to determine whether this 
statute violates due process or denies equal 
protection of the laws of this state. We 
have concluded and so hold that the non- 
signer provision of the Fair Trade Act is 
an unlawful delegation of legislative power. 


[Delegation of Legislative Power] 


With respect to the defendants’ conten- 
tion that the nonsigner provision constitutes 
an unconstitutional delegation of power, plain- 
tiff asserts that “there is no delegation involved 
here; and that, in any event, even if there 
were, it would be a valid delegation because of 
the existence of adequate standards whereby 
the alleged delegate’s actions are sufficiently 
controlled and guided.” It particularly re- 
lies on Joseph Triner Corp. v. McNeil, 363 
Ill. 559, 2 N. E. (2d) 929; Weco Products 
Co. v. Reed Drug Co. [1932-1939 TRADE 
Cases 7 55,166], 225 Wis. 474, 274 N. W. 
426; Scovill Mfg. Co. v. Skaggs Pay Less 


3 Union Carbide & Carbon Corp. v. White 
River Distributors, Inc. [1955 TRADE CASES 
{| 67,953], 224 Ark. 558, 275 S. W. (2d) 455; Olin 
Mathieson Chemical Corp. v. Francis [1956 
TRADE CASES { 68,463], 134 Colo. 160, 301 P. 
(2d) 139; Cox v. General Elec. Co. [1955 
TRADE CASES { 67,934], 211 Ga. 286, 85 S. E. 
(2d) 514; Bissell Carpet Sweeper Co. v. Shane 
Co., Inc. [1957 TRADE CASES f 68,717], 237 
Ind. 188, 148 N. E. (2d) 415; General Elec. Co. 
v, American Buyers Co-op. Inc. [1958 TRADE 
CASES { 69,058], (Ky.) 316 S. W. (2d) 354; Dr. 
G. H. Tichenor Antiseptic Co. v. Schwegmann 
Brothers Giant Super Markets [1956 TRADE 
CASES f 68,400], 231 La. 51, 90 So. (2d) 343; 
Shakespeare Co. v. Lippman’s Tool Shop Sport- 
ing Goods Co, [1952 TRADE CASES {] 67,303], 
334 Mich. 109, 54 N. W. (2d) 268; McGraw Elec. 
Co. v. Lewis & Smith Drug Co., Inc. [1955 
TRADE CASES ] 67,954], 159 Neb. 703, 68 N. W. 
(2d) 608; Skaggs Drug Center v. General Elec. 
Co. [1957 TRADE CASES { 68,823], 63 N. M. 
215, 315 P. (2d) 967; General Elec. Co. v. Wahle 
{1956 TRADE CASES { 68,333], 207 Ore. 302, 
296 P. (2d) 635; Rogers-Kent, Inc, v., General 
Hlec. Co, [1957 TRADE CASES f 68,810], 231 
S. C. 636, 99 S. E. (2d) 665; General Hlec. Co. v. 
A. Dandy Appliance Co., Inc. — W. Va. — [1958 
TRADE CASES { 69,027], 103 S. E. (2d) 310; cf. 
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Drug Stores [1955 Trape Cases { 68,234], 45 
Cal... (2d), -881;. 291..B. (2d),,936. Thecnae 
tionale of these decisions is that the statute 
is complete and final when passed and that 
the acts of the parties in making specific 
contracts which make the law operative are 
not an exercise of relegated legislative power. 
The underlying distinction between the delega- 
tion of power to make a law and the dis- 
cretion to give effect to a viable law seems 
to be first stated in the early case of Cin- 
cinnati, W. & Z. R. Co. v. Commrs. of Clinton 
County, 1 Ohio St. 77, 88, where is was said: 


“* * %* The true distinction, therefore, 
is, between the delegation of power to 
make the law, which necessarily involves 
a discretion as to what it shall be, and 
conferring an authority or discretion as 
to its execution, to be exercised under 
and in pursuance of the law. The first 
cannot be done; to the latter no valid 
objection can be made.” 


[Price Fixing] 


1-3. In considering the application of the 
authorities submitted by the plaintiff it is 
necessary to keep in mind that under Minn. 
Const. art. 3, §1, and art. 4, §1, the legis- 
lative power is vested in the Senate and 
the House of Representatives. It is recog- 
nized by all courts that the legislature may 
authorize others to do things which it 
might properly, but cannot conveniently or 
advantageously, do itself. 3 Dunnell, Dig. 


Union Carbide & Carbon Corp. v. Bargain Fair, 
Inc, [1958 TRADE CASES { 68,920], 167 Ohio 
St. 182, 147 N. E. (2d) 481. 

4 McGraw Elec. Co. v. Lewis & Smith Drug 
Co. [1955 TRADE CASES { 67,954], 159 Neb. 
703, 68 N. W. (2d) 608; General Hlec. Co. v. 
Wahle, [1956 TRADE CASES f 68,333], 207 Ore. 
302, 296 P. (2d) 635. 

5 Olin Mathieson Chemical Corp. v. Francis 
[1956 TRADE CASES { 68,463], 134 Colo. 160, 
301 P. (2d) 139; Bissell Carpet Sweeper Co. v. 
Shane Co. Inc. [1957 TRADE CASES f 68,717], 
237 Ind. 188, 143 N. E. (2d) 415; Quality Oil 
Co. v. H. I. du Pont de Nemours & Co. [1958 
TRADE CASES { 68,970], 182 Kan. 488, 322 P. 
(2a) 731; Dr. G. H. Tichenor Antiseptic Co. v. 
Schwegmann Brothers Giant Super Markets, 
[1956 TRADE CASES {f 68,400], 231 La. 51, 90 
So. (2d) 343; McGraw Elec. Co. v. Lewis & 
Smith Drug Co. Inc. [1955 TRADE CASES 
67,954], 159 Neb. 708, 68 N. W. (2d) 608; 
Remington Arms Co. Inc. v. Skaggs [1959 
TRADE CASES {f 69,520], 55 Wash. (2d) —, 
345 P. (2d) 1085. 

® The states are Arizona, California, Connecti- 
cut, Delaware, Hawaii, Illinvis, Maryland, Mas- 
sachusetts, Mississippi, New Jersey, New York, 
North Carolina, Pennsylvania, South Dakota, 
Tennessee, and Wisconsin. 
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(3 ed.) §1597. In State v. McMasters, 204 
Minn. 438, 283 N. W. 767, it was held that 
the ascertainment of facts and the fixing of 
a minimum price for barbers’ services based 
thereon imposed upon the governor or upon 
a board or commission is not an unlawful 
delegation of legislative powers. The dis- 
tinction between delegating a power and 
conferring authority or direction as to its ex- 
ecution has been considered by this court in 
previous decisions. We have never under- 
stood that the legislature may enact an 
open-end type of regulation which will give 
to a private party the arbitrary right to 
exercise an option to make a law operative 
on his own terms. In Williams v. Evans, 139 
Minn, 32, 41, 165 N. W. 495, 497, we pointed 
out: 


“* * * Tf, by the terms of the act, it is 
to be effective only in case a commission 
deems the act expedient, then there is a 
delegation of legislative power and the 
act is void, for a determination of legis- 
lative expediency can be made by the 
legislature alone.” 


In Lee v. Delmont, 228 Minn. 101, 113, 36 
N. W. (2d) 530, 538, we said: 


“* * * Pure legislative power, which 
can never be delegated, is the authority 
to make a complete law—complete as to 
the time it shall take effect and as to 
whom it shall apply—and to determine 
the expediency of its enactment. Al- 
though discretion to determine when and 
upon whom a law shall take effect may 
not be delegated, the legislature may 
confer upon a board or commission a dis- 
cretionary power to ascertain, under and 
pursuant to the law, some fact or circum- 
stance upon which the law by its own 
terms makes, or intends to make, its own 
action depend. The power to ascertain 
facts, which automatically brings a law 
into operation by virtue of its own terms, 
is not the power to pass, modify or annul 
a law. If the law furnishes a reasonably 
clear policy or standard of action which 
controls and guides the administrative 
officers in ascertaining the operative 
facts to which the law applies, so that 
the law takes effect upon these facts by 
virtue of its own terms, and not accord- 
ing to the whim or caprice of the ad- 
ministrative officers, the discretionary power 
delegated to the board or commission is 
not legislative.” 


In discussing the subject of whether the 
power to fix prices for sales of goods or 
services binding upon all parties whether 
or not they consent is a legislative power, 
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the Supreme Court of Kansas, in discussing 
the Fair Trade Act in Quality Oil Co. v. 
E. I. du Pont de Nemours & Co. [1958 TRApE 
Cases { 68,970], 182 Kan. 488, 496, 322 P. 
(2d) 731, 737, said: 


“* * * The fixing of minimum prices is 
the exercise of legislative power since it 
prescribes a rule governing conduct for 
the future which is binding upon those 
who do not consent.” 


In examining the grant of authority to the 
trade-mark owner it must be conceded that 
he is given the privilege to place the law in 
effect and to amend or alter it at his will. 
He may do this without regard to the in- 
terest or welfare of nonsigners or the con- 
sumer who represents the public. The law 
does not provide for any standard or con- 
dition as to the necessity for the act. It 
gives to the trade-mark owner carte blanche 
authority to make that determination alone. 
He is not required to consult with anyone. 
There is no one to review his act. 


In considering the justification for re- 
posing this authority in the trade-mark 
owner, the real character and purpose of 
the Fair Trade Act should be examined. 
Its ostensible justification is to compel ad- 
herence to fixed prices so as to protect 
against debasement the goodwill of trade- 
name commodities. Although this property 
right may be constitutionally protected, as 
witness the Old Dearborn decision, an ex- 
amination of the great number of authorities 
and the vast literature by way of reviews 
and reports dealing with the subject com- 
pels the conclusion that the real impact of 
the law is in the area of price fixing. The 
protection of the property right in trade- 
marks and goodwill attendant to them is 
of interest to a limited number of persons 
and constitutes legislation for their ex- 
clusive benefit. 


[No Safeguard or Protection] 


4. If we realistically appraise the act for 
what it is, it should be recognized as a 
selective price control act which leaves to 
the manufacturers of trade-mark products 
the arbitrary right to determine if and when 
it shall take effect. No standard or yardstick 
is provided by which such prices are to be 
determined. It grants to a private party the 
privilege of creating a right of action for 
its own benefit or suspending that right at 
its will. No hearing is provided for to safe- 
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guard or protect the unwilling retailer or 
the consumer. 


Thus by virtue of the nonsigner clause 
the private party in effect may regulate 
prices as it sees fit. Since one manufac- 
turer and one retailer may fix prices for all 
retailers, they have the complete power to 
fix prices regardless of anyone’s interest but 
their own. Those authorities which hold 
that this is not an unlawful delegation to 
private parties seem to us to be unsound. 
In 1 Davis, Administrative Law Treatise, 
§ 2.14, p. 145, it is stated: 


“% o 2 A non-signer provision of such 
a law provides that a minimum resale 
price fixed in an agreement between a 
manufacturer (or other distributor) and a 
retailer is binding upon other retailers. 
The effect is that parties to such an agree- 
ment have the legislative power to fix the 
minimum resale price at which non-parties 
may sell; any seller who sells at a price 
lower than the price fixed in such an 
agreement is subject to suit by any person 
damaged.” (Italics supplied.) 


The same authority has pointed out that 
while some delegations to private parties 
should be valid (p. 147) :7 


‘ek ok The question is one of judgment 
as to whether the courts should allow the 
legislative bodies to govern in this man- 
ner, or whether vague constitutional pro- 
visions should be interpreted to prevent 
vesting this kind of power in private par- 
ties. That question must be considered in 
the context of the broad policies for and 
against the so-cailed fair trade legislation, 
and it must also be considered in the con- 
text of the variety of views about the 
fundamentals of the proper role of the 
judiciary in preventing what the judges 
deem to be bad government. * * * [D ]e- 
spite the room for wide difference of 
opinion about such problems, almost any 
observer -is likely to find it somewhat 
queer that the same court can hold (1) 
that a statute requiring an approval of a 
designated proportion of adjoining prop- 
erty Owners for a zoning variance is un- 
constitutional as a delegation to private 
parties, but that (2) a single distributor 
and a single retailer may constitutionally, 
without hearing or other safeguards, de- 
termine the minimum prices that a thousand 


7 This subject is dealt with in 16 C. J. S., Con- 
stitutional Law, § 137. 

’JIn connection with the above observation it 
should be noted that this court has recently in 
State ex rel. Foster v. City of Minneapolis, 255 
Minn, 249, 97 N. W. (2d) 273, held that a statu- 
tory provision conditioning municipal rezoning 
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or more nonconsenting retailers’ may 
charge.” * 


Since in the case before us it is not only 
the unwilling retailer but the consumer 
whose interests are at stake, we feel that 
the necessity for the law should be examined. 
We find nowhere in the record, or in the 
great volume of material submitted to us, 
persuasive considerations of public welfare 
or economic need which would require that 
hearing and other safeguards should be 
sacrificed to correct the evil the legislature 
seeks to remedy. 


We are familiar with the reasons for fair 
trade acts and recognize that a difference of 
opinion exists as to whether or not they are 
economically sound.® The record in this 
case contains the testimony of a respected 
economist to the effect that resale price 
maintenance under the so-called Fair Trade 
Act is detrimental both to the consumer 
and to the economy. He was of the view 
that the producer of the commodity who 
invokes the act is usually a member of a 
monopoly or oligopoly, because if there 
were numerous producers of a competing 
commodity few would abide by the pricing 
practices of one or two. His opinion that 
the policy of the act makes possible a price 
monopoly inimical to the public welfare is 
clearly borne out by the record. There is in 
force a fair trade contract in respect to 
Remington shells produced by plaintiff. The 
major competing shells are manufactured 
by Olin Mathieson Chemical Corporation 
under the name of “Winchester.” Olin 
Mathieson’s shells are also fair traded. 
These two manufacturers control 87 to 90 
percent of the production of shells in the 
United States, It appears from the record 
that for almost all types of shells produced 
by each of these manufacturers, in fact for 
every type which is common to the produc- 
tion of both of them, the price is identical 
to the penny. This is significant considering 
that the elaborate price lists of both manu- 
facturers were printed and published 3 days 
apart. It is apparent the record here estab- 
lishes that the act, rather than regulating 
and controlling monopoly power, creates a 
climate where monopolies may flourish. 


upon consent of the owners of two-thirds of 
property within a particular area was invalid 
as an unlawful delegation of pawer. 

® See, Breighner, Why Fair Trade is Fair, 34 
Mich. St. B. J. 40; Adams, Resale Price Mainte- 
nance: Fact and Fancy, 64 Yale L. J. 967; cf. 
Herman, A Note on Fair Trade, 65 Yale L. J. 23. 


© 1960, Commerce Clearing House, Inc. 


Number 151—135 
4-28-60 


These views are in accord with the thought 
of authorities who have written and re- 
ported on the subject of retail price main- 
tenance in the past few years.” 


[Interests of Consumer] 


5. Aside from the arguments pro and con 
as to the economic merits of the legisla- 
tion, we are convinced that the reasons ad- 
vanced for the grant of price-fixing power 
are not so compelling that we are forced to 
concede that the interests of the consumer 
are of so little importance that hearing and 
other safeguards may be dispensed with. 
Courts must view with grave concern the 
exercise of arbitrary power left in the hands 
of unofficial persons. Granting legislative 
power to private persons without hearing or 
other safeguards is a practice to be indulged 
in only when it appears that the end the 
legislature seeks can be accomplished in no 
other practicable way. This is especially so 
when, as here, the grant is given to the very 
persons who will benefit most by an arbi- 
trary and wrongful use of that power. In 
Carter v, Carter Coal Co., 298 U. S. 238, 311, 
56 S. Ct. 855, 873, 80 L. ed. 1160, 1189, the 
court, in discussing the grant to coal pro- 
ducers and unions of the power to fix maxi- 
mum hours and minimum wages under the 
Bituminous Coal Conservation Act, said: 


“The power conferred upon the ma- 
jority is, in effect, the power to regulate 
the affairs of an unwilling minority. This 
is legislative delegation in its most ob- 
noxious form; for it is not even delega- 
tion to an official or an official body, 
presumptively disinterested, but to private 
persons whose interests may be and often 
are adverse to the interests of others in 
the same business. * * * [I]n the very 
nature of things, one person may not be 
entrusted with the power to regulate the 
business of another, and especially of a 
competitor. And a statute which attempts 
to confer such power undertakes an in- 
tolerable and unconstitutional interference 
with personal liberty and private property.” 


It is true that some manufacturers and re- 
tailers have been operating under resale 
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price maintenance agreements in this state 
for 22 years, but that fact cannot sustain 
the act if in considering all the circum- 
stances it is not constitutionally sound. We 
feel that no reasons have been shown which 
compel this grant of power to private per- 
sons at the sacrifice of safeguards to both 
the unwilling retailers and the general public. 


[Local Option Laws] 


6. The plaintiff further contends that un- 
der the authority of State ex rel. Hilton v. 
City of Nashwauk, 151 Minn. 534, 186 N. W. 
694, the act provides for a lawful delegation 
of power. That case dealt with a statute 
under which the inhabitants of contiguous 
territory not organized as a city and having 
a certain population could incorporate as a 
city under certain conditions. Certainly the 
legislature may enact local option laws re- 
lating to subdivisions of government, which 
may be operative in the future and which 
contain provisions which might be necessary 
or desirable in the public interest with 
changing times and conditions. When such 
governmental units properly invoke such 
laws they act upon the conditions contem- 
plated by the legislature and in so doing 
they are clearly exercising a discretion as 
to the execution of the law. For reasons 
already pointed out this type of legislation 
is clearly distinguishable from the Fair 
Trade Act. See, Independent School Dist. 
No. 35 v. Borgen, 187 Minn. 539, 246 N. W. 
119; Schmidt v. Gould, 172 Minn. 179, 215 
N. W. 215; State ex rel. Tracy v. Cooley, 65 
Minn. 406, 68 N. W. 66; State ex rel. Roche 
v. Rogers, 97 Minn. 322, 106 N. W. 345; 
contra, Stevens v. Village of Nashwauk, 161 
Minn. 20, 200 N. W. 927; 17 Dunnell, Dig. 
(3 ed.) § 8903; 82 C. J. S., Statutes, § 402; 
16 C. J. S., Constitutional Law, § 141. 

Reversed. 

Mr. Justice LogEvINGER, not having been a 
member of the court at the time of the 
argument and submission, took no part in 
the consideration or decision of this case. 


1 Report of Attorney General’s National Com- 
mittee to Study the Antitrust Laws, 1955, pp. 
149 to 154: Investigation of Concentration of 
Economic Power, 1941; p. 33; Report of Federal 
Trade Commission on Resale Price Maintenance, 
1945, Summary and Conclusions, pp. LX to 
LXIV: Hearings on Resale Price Maintenance 
before Antitrust Subcommittee of House J udici- 
ary Committee, 1952, p. 18; Bates, Constitu- 
tionality of State Fair Trade Acts, 32 Ind. L. J. 
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127: Bowman, The Prerequisites and Effects 
of Resale Price Maintenance, 22 U. of Chicago 
L. Rev. 825: Fulda, Resale Price Maintenance, 
21 U. of Chicago L. Rev. 175; Herman, A Note 
on Fair Trade, 65 Yale L. J. 23; Comments, 19 
Ohio St. L. J. 748 and 34 Ore. L. Rev. 128; 
Kohrs, Fair Trade and the State Constitutions 
—A New Trend, 10 Vanderbilt L. Rev. 415; 
comment, 61 Yale L. J. 381. 
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[69,674] Upchurch v. Adelsberger. 
In the Arkansas Supreme Court. 5-2041. Opinion Delivered February 15, 1960. 


Appeal from Pulaski Chancery Court, First Division. Murray O. REep, Chancellor. 
Affirmed. 
Arkansas Antitrust Laws 


Monopoly Under City Ordinance—Printing Contracts Tied to Particular Union.—A 
city ordinance which required that all printed matter used by the city bear the label of a 
particular labor union was held invalid under the monopoly provisions of the Arkansas 
Constitution. It created a “virtual monopoly” for a single printer, other printers being 


affliated with a rival union. 


See Combinations and Conspiracies, Vol. 1, {| 2330.04. 
For the appellant: McMath, Leatherman & Woods, and James E, Youngdahl. 


For the appellee: 
W. Owen. 


[Monopolies—City Ordinances] 


GeorGe Rose SMIrH, Justice [Jn full text]: 
This is a suit by the appellees, a husband 
and wife doing business as Comet Printing 
Company, to enjoin the city of North Little 
Rock from enforcing its Ordinance No. 21, 
adopted in 1904, which requires that all 
printed matter, blank books, and stationery 
used by the city bear the union label of the 
Allied Printing Trades Council. The com- 
plaint alleges that Comet has a contract 
with a recognized labor union, the Amal- 
gamated Lithographers of America, but 
Comet is not entitled to use the union label 
specified in the ordinance and so is excluded 
from the opportunity to sell any printed 
matter to the city. The city made no de- 
fense to the case, but the appellants, as 
officers of the Allied Printing Trades Coun- 
cil, were permitted to intervene and defend, 
and they have appealed from a decree find- 
ing the ordinance to be invalid and enjoining 
its enforcement. 


The proof shows that the Allied Printing 
Trades Council is made up of four AFL- 
CIO unions, being the Typographers, the 
Printing Pressmen, the Bookbinders, and 
the Stereotypers. The Allied label may be 
used by any printing shop that has contracts 
with at least two of these four unions. Of 
thirty-seven printers who are listed in the 
Greater Little Rock telephone directory 
eight are entitled to use the Allied label. 
Only one of the eight is situated in North 
Little Rock, and that one company has re- 
ceived substantially all the city’s printing 
business for at least the past twenty-two 
years. The Amalgamated Lithographers is, 
according to the exhibits in evidence, an 
independent union that was organized in 
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1882 and has some 36,000 members. It has 
contracts with at least two printing shops 
in Little Rock. 

The appellants offered testimony to show 
that printed matter bearing the Allied label 
is uniformly of high quality and that the 
members of Allied’s four component unions 
receive retirement benefits and other ad- 
vantages accruing from their union mem- 
bership. We do not detail this testimony, 
which is not disputed, as it does not control 
the outcome of the case. 


Preliminarily, the appellants question the 
appellees’ right to attack the ordinance, as 
the appellees did not offer proof of their 
contract with the Amalgamated Lithographers. 
It is stipulated, however, that the appellees 
are citizens and taxpayers of North Little 
Rock, and this gives them sufficient standing 
to challenge an assertedly wrongful ex- 
penditure of public funds. Townes uv. Mc- 
Collum, 221 Ark. 920, 256 S. W. 2d 716; 
Garner, Sloan, and Haley, Taxpayers’ Suits 
to Prevent lllegal Exactions in Arkansas, 
8 Ark, L. Rev. 129. 


On the merits the chancellor was right 
in holding the ordinance invalid. As far as 
we can discover the authorities are unani- 
mous in declaring discriminatory and void 
any municipal ordinance which attempts to 
confine the award of public contracts to 
persons privileged to use a certain union 
label. Ordinances involving the particular 
label now before us, that of the Allied 
Trades Council, were declared invalid in 
City of Atlanta v. Stein, 111 Ga. 789, 36 
S. E. 932, 51 L. R. A. 335, and Marshall & 
Bruce Co. v. City of Nashville, 109 Tenn. 495, 
71 S. W. 815. See also Amalithone Realty 
Co. v. City of New York, 162 Misc. 715, 295 
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N. Y. S. 423, where, as here, the rival unions 
were the Allied Printing Trades Council and 
the Amalgamated Lithographers of America. 


McQuillin accurately summarizes the rea- 
soning that underlies the uniform holding 
of the courts: 


“On principle it would seem that, as the 
primary duty of the public officers is to 
secure the most advantageous contract 
possible for accomplishing the work un- 
der their direction, any regulation which 
prevents the attainment of this end is 
invalid. A law demanding competition in 
the letting of public work is intended to 
secure unrestricted competition among 
bidders, and hence, where the effect of 
an ordinance is to prevent or restrict 
competition and thus increase the cost of 
the work, it manifestly violates such law 
and is void, as are all proceedings had 
thereunder. It may be further observed 
that, according to the judicial view so far 
declared, all such ordinances are void on 
the constitutional ground of discrimination.” 
McQuillin, Municipal Corporations (3d Ed.), 
§ 29.48. 

Monopolies are forbidden by the Arkansas 
constitution, Art. 2, §19; and by statute 
purchases involving more than $300 can be 
made by cities of the first class only after com- 
petitive bidding. Ark. Stats., 1947, § 19-1022. 
Ordinance No. 21, which has created a 
virtual monopoly in the city’s printing busi- 
ness for many years, cannot be reconciled 
with the controlling provisions of the con- 
stitution and statutes. The city is free to 
designate the kind of printing that it desires 
and to assure itself of good quality by the 
adoption of appropriate specifications, but 
it cannot follow a course by which all public 
contracts are channeled into the hands of 
favored bidders. 


Affirmed. 
Jounson, J., dissents. 


[Dissenting Opinion] 


Jim Jounson, Associate Justice [Jn full 
text]: The record in this case, in my opinion, 
does not justify the conclusion reached by 
the majority. Had the case been fully de- 
veloped my final conclusion possibly would 
be different. However, based solely on the 
record before us, I am unwilling to say that 
Ordinance No. 21, adopted by North Little 
Rock in 1904, is unconstitutional on its face. 


Fundamental to challenge of an enact- 
ment of any governmental body is the 
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presumption of constitutionality. This pre- 
sumption is necessary to prevent litigious 
chaos and has been recognized at every 
level of judicial decision. Appellants offered 
evidence which was not refuted: that print- 
ing establishments bearing the mark of the 
Allied Printing Trades Council were re- 
quired to meet certain standards; that the 
members of the organizations making up 
the Council were required to serve certain 
apprenticeships and receive the benefit of 
continued education in their craft; that their 
methods of operation were completely dif- 
ferent from those of appellees. There was 
nothing in the record to show that other 
printing establishments were prohibited from 
meeting the standards required by the 
ordinance. 


The presumption of constitutionality is a 
fundamental rule of construction announced 
and adhered to throughout the history of 
this Court: Bush v. Martineau, 174 Ark. 214, 
295 S. W. 9; and for the many modes and 
manner of expressing this rule and the 
heavy burden placed on the party alleging 
unconstitutionality see: Comment 2, Ark. 
Law Review, 203; similarly, see: Lindsey 
v, National Carbonic Gas Company, 220 U. S. 
61, a federal case holding that a substantial 
difference in method of operation justifies a 
classification and that the burden is on at- 
tacking party to prove it unreasonable. A 
careful review of this record reveals that 
appellee offered practically no testimony 
that can be considered as meeting this burden. 


The established presumption is important 
in all phases of the instant case. It is based, 
of course, on the reluctance of the courts to 
interfere with the enactments of a coordi- 
nate branch of the government: the legis- 
latures. As Chief Justice McCulloch stated 
in a leading Arkansas case on constitutional 
principles, Ex Parte Byles, 93 Ark. 612, 126 
S. W. 94 (1910): 


“The courts are not the guardians of 
the rights of the people of the state, ex- 
cept as those rights are secured by some 
constitutional provision which comes within 
the judicial cognizance. The protection 
against unwise or oppressive legislation, 
within constitutional bounds, is by an ap- 
peal to the justice and patriotism of the 
representatives of the people. If this fails, 
the people in their sovereign capacity can 
correct the evil; but courts cannot assume 
their rights. The judiciary can only arrest 
the execution of a statute when it con- 
flicts with the Constitution. It cannot run 
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a race of opinions upon points of right, For the reasons stated above, I respect- 
reason and ,expediency with the law-mak- fully dissent. 
ing, power.” 


[69,675] United States v. American Smelting and Refining Company, St. Joseph 
Lead Company, and The Bunker Hill Company. 


-In the United States District Court for the Southern District of New York. Civil 
No. 88-249. Dated April 7, 1960. 


Case No. 1177 in the, Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Division of Market—Competitor as Exclusive Agent—Sales Efficiency and Variety of 
Products as Objectives—The appointment of a competitor as exclusive sales agent for a 
designated territory was an illegal division of markets, and it was no defense to say that 
the expense of a separate sales force was eliminated or that the agent was enabled to 
supply a wider variety of products (grades of lead that it did not produce). Actually, the 
latter fact, insofar as potential competition was concerned, tended to support the showing 
of a violation. 


See Combinations and Conspiracies, Vol. 1,  2005.468, 2005.670. 


Division of Markets—Agreement Affecting Part of Total Market.—An agreement be- 
tween competing lead producers under which one acted as the exclusive sales agent for the 
other in a specified territory (where 80% of U. S. lead consumption occurs) was a division 
of markets violating Sec. 1 of the Sherman Act. The fact that the agreement covered only 
part of the market instead of dividing up the entire market into exclusive territories does 
not prevent the arrangement from being unlawful. 


See Combinations and Conspiracies, Vol. 1, { 2005.468. 


Price Fixing—Competitor as Sales Agent—Extent of Consultation—Potential Compe- 
tition—Prices as Responsive to Supply and Demand.—The appointment of a competitor as 
exclusive territorial sales agent of a lead producer was an illegal price fixing combination, 
even though each may have had technical freedom to fix prices for its own product and 
there was no showing of direct consultation on day-to-day prices. In fact, there was exten- 
sive exchange of information on production, sales and inventories, and the agent had actual 
authority to set selling prices, and it was “inconceivable” that the agent could make sales 
at. different prices to. the mutual satisfaction of the parties. It was immaterial whether 
there was actual outside competition, since ability to control the market is not part of the 
violation. Also, an analysis,of the operation of the lead pricing system (published market 
prices, price-leadership, rigidity. of premium price for corroding grade lead and delivered 
prices), in the context of the arrangement between the parties, revealed a supply-demand 
price response that was far from unhindered. 


See Combinations and Conspiracies, Vol. 1, { 2011, 2011.043, 2011.218, 2011.312. 


Price Fixing—Competitor as Sales Agent—Sale Quota as Indirect Production Control. 
—Where one lead producer appointed a competitor as its exclusive sales agent in a specified 
territory under an agreement which fixed the amount of the producer’s lead to be sold 
by the competitor and had the effect of requiring proportionate stockpiling if the agent 
failed to sell all its own production, there was an indirect control of production which 
influenced prices. Depending upon the circumstances, there was no incentive forthe parties 
to increase production, and thus effect a lowering of prices. 


See Combinations and Conspiracies, Vol. 1, { 2011.247. 


Price Fixing—Joint Sales Agent—Effect of Product Standardization—The fact that 
sales through a joint sales agency (the parties being competitors) involved a standardized 
product (lead) made injunctive relief even more necessary under the rule in Sugar Insti-. 
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tute, Inc. v. U. S., 1932-1939 Trape Cases 1 55,107, since price was the only real area for 
competition. 


, -See Combinations and Conspiracies, Vol. 1, 72011. 


Injunctive Relief—Prohibiting Sales Through Competitor—Enforcing Competition.— 
While a decree prohibiting a lead producer from selling through a competitor might not 
have the effect of enforcing competition, it would eliminate an arrangement which renderéd 
competition impracticable—a combination to fix prices and divide markets, a result the 


more important because of the standardized commodity involved. 
See Department of Justice Enforcement and Procedure, Vol. 2, {.8233.750. 
For the plaintiff: Allen A. Dobey, Joseph W. Stanley, and John C. Fricano, Attorneys, 


Department of Justice. 


For the defendants: Debevoise, Plimpton & McLean, New York, N. Y., for St. Joseph 
Lead Co., Inc.; Cleary, Gottlieb, Friendly & Hamilton, New York, N. Y., for American 
Smelting and Refining Co.; and Skadden, Arps, Slate & Timbers, New York, N. Y., for 


Bunker Hill Co. 


Discussion 
[Price Fixing—Division of Markets| 


EDELSTEIN, District Judge [Jn full text 
except for Findings of Fact, Jurisdiction and 
Venue]: In view of the detail of the find- 
ings of fact, which are substantially as sub- 
mitted by the Government in its exhaustive 
presentation of the case, a brief comment 
will suffice. The fundamental issue, stripped 
of historical implications and a setting of 
intricaté and important particulars, is the 
legality under the Sherman Act of an ar- 
rangement between the two largest miners 
of lead in the United States (each of whom 
is a substantial competitive factor in the 
business of smelting, refining and market- 
ing of lead in the United States), whereby 
one acts as the exclusive seller of a portion 
of the production of the other in a desig- 
nated area of the country. The Government 
contends that the arrangement constitutes a 
combination to fix prices and to divide mar- 
kets in violation of Section 1, and I agree. 


[Control of Published Market Prices] 


Price fixing is denied by the defendants, 
who insist that their lead is sold at prices 
strictly responsive to supply and demand in 
the United States, including imports and 
lead from secondary sources, and to price 
changes on the London Metal Exchange 
(which closely reflects trading in the world 
market and world supply and demand, and 
which affects the flow of imported lead into 
the United States). But an analysis of the 
operation of the lead pricing system in the 
context of the arrangement between the de- 
fendants reveals a response that is far from 
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unhindered. Lead is sold in the United 
States in two ways: at spot or flat prices, 
and on average price contracts. Spot price 
sales are reported by certain domestic pro- 
ducers to the Engineering & Mining Journal 
(E&MJ) which in turn publishes, weekly 
in New York, an average daily price of 
common lead delivered in New York ‘and 
an average daily price of common lead de- 
livered in St. Louis, based upon these re. 
ports, and weighted according to the prices 
at which lead has been sold by the report- 
ing companies and the quantities sold at 
each price. The Engineering & Mining 
Journal also publishes weekly and monthly 
average prices for lead, which are arithmeti- 
cal averages of the daily prices The average 
price contracts are based upon these E&MJ 
weekly or monthly averages. Such sales, 
which constitute perhaps half of the sales 
of lead, do not enter into the lead price 
computation, narrowing the basis to spot 
sales. The basis for the price computation 
is further narrowed by the fact that only 
four domestic producers make reports to 
the Engineering & Mining Journal, and of 
these four, two are relatively small sellers, 
leaving the maximum influence to be ex- 
erted by the other two, American Smelting 
& Refining (ASR). and St. Joe. Further, 
the reporting is done on the basis of prices 
at the two major markets, New York and 
St. Louis. ASR reports all of its domestic 
sales on the basis of the New York price, 
leaving to St. Joe, the principal seller of lead 
in the St. Louis area, in a peculiarly domi- 
nant reporting position there. St Joe, more- 
over, controls the sale of Bunker Hill lead 
east of the 95th meridian and reports its 
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own sales of lead as well as its sales of 
Bunker Hill lead. Bunker Hill does not 
report its own sales in the West. Thus, it 
is apparent that St. Joe’s control over Bunker 
Hill sales in the East enhances St. Joe’s 
influence on the E&MJ average prices. In 
addition, the reporting methods are such as 
to insure ASR and St. Joe maximum con- 
trol of the E&MJ averages (see Findings 
147-154). 
[Price Léadership] 


It is true that ASR more frequently than 
any other seller has taken the lead in mak- 
ing changes in the price of lead, but St. Joe 
has been the leader in announcing price 
changes on an average of about once a year 
during the past twenty years. St. Joe an- 
nounces the changes in the St. Louis price 
and fixes the amount of differential between 
the New York price and the St. Louis price. 
It is against St. Joe policy to cut the price 
of lead and St. Joe has never initiated a 
decline in price. ASR sometimes changes 
its New York price downward as well as 
upward, whereas St. Joe never initiates a 
price decline in the Si. Louis price prior to 
an ASR reduction in the New York price, 
and St. Joe has never declined to follow a 
price rise of ASR. 


[Price Differentials] 


But regardless of the sequence of the 
initiation of price changes and of the speed 
of the conformation of the market to such 
changes, it is notable that the $2 a ton 
premium for corroding grade lead has been 
constant for years, despite the fluctuation in 
the price of common lead. The St. Joe- 
Bunker Hill relationship attacked in this 
case involves primarily corroding grade lead, 
produced and sold by both. The effect of 
this relationship has been to foster stabili- 
zation of the premium charged for this 
grade of lead. Most of the primary lead 
sold in the United States is corroding grade 
lead and very little of this lead is produced 
by secondary producers. The additional 
purity in corroding grade lead as compared 
with other grades of lead including second- 
ary soft lead enables manufacturers of cor- 
roding grade lead to charge a premium of 
$2 a ton over the common lead price. If all 
these grades of lead were interchangeable in 
use, obviously the premium for corroding 
grade could not prevail. The premium is 
not affected by secondary lead production, 
but is determined by the producers of pri- 
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mary lead. St. Joe’s ores are low in silver 
content, while Bunker Hill’s ores are high. 
St. Joe does not even have the facilities for 
treating ores of high silver content, and the 
cost to St. Joe of desilverizing Missouri ores 
to produce corroding grade lead is exces- 
sive in comparison with Bunker Hill’s cost. 
The stability of the premium for corroding 
grade lead, received for St. Joe and Bunker 
Hill lead alike, is in eloquent contrast to a 
potential competitive threat to St. Joe’s pre- 
mium in the event of a termination of the 
contract between the defendants. 


[Delivered Prices] 


Of similar significance are the various 
differentials in the price of lead at various 
locations in the United States, as well as 
the delivered price system itself, whereby 
consumers receive no price advantage by 
reason of being located adjacent to a lead 
refinery. The various domestic price differ- 
entials are changed very infrequently com- 
pared with the frequency of changes in the 
basic price of common lead, nor do they 
accord with freight differentials from any 
shipping point. These differentials, like the 
corroding grade premium, cannot be at- 
tributed to the influence of the London Metal 
Exchange or the influence of secondary lead, 
nor to the wide and speedy dissemination of 
information on price changes. They must 
be attributed to ASR and St. Joe, whose 
influence is enhanced by its contractual ar- 
rangement with Bunker Hill. 


- [Production Control] 


The arrangements between the defendants 
further influence prices by a quantitative 
effect on production. Although the defend- 
ants argue that nothing prevents either 
Bunker Hill or St. Joe from producing as 
much lead as it wishes, nevertheless, it is 
clear that the proportion clause in the agree- 
ment places a definite limit on the amount 
of lead which St. Joe is obligated to sell in 
the East for Bunker Hill, and Bunker Hill 
may not sell in the East. Moreover, in the 
event that St. Joe does not sell all of its 
own production and stocks lead, Bunker 
Hill will stock lead proportionately with 
St. Joe, thus reducing Bunker Hill’s incen- 
tive to produce as much lead as possible. 
For St. Joe, as long as it continues as sell- 
ing agent for Bunker Hill lead in the East, 
there is no incentive for it to expand its 
Herculaneum refinery to increase its own 
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production. And when the market is weak, 
St. Joe has Bunker Hill lead to sell without 
producing as much of its own, thus resist- 
ing a lowering of market prices. 


[Exchange of Information] 


The defendants urge that neither the writ- 
ten agreement between them nor any other 
understanding prevents Bunker Hill from 
determining the price at which St. Joe sells 
Bunker Hill lead, or prevents St. Joe from 
determining the price at which it sells its 
own lead. The argument is incomprehensi- 
ble except in a world of shadows. Bunker 
Hill has, in fact, never determined the price 
at which its corroding or common lead must 
be sold by St. Joe and the effect of the 
agreement is precisely to preclude such a 
determination. For it is inconceivable that 
St. Joe could sell its own and Bunker Hill’s 
lead at different prices to the mutual benefit 
and satisfaction of both. St. Joe, as the 
seller qualified to gauge the eastern market, 
must determine price, and that price must 
hold for Bunker Hill as well as for itself. 
Whether a pricing decision by St. Joe is 
one to follow an ASR price move, to in- 
itiate a price advance, to fix the differ- 
ential between the New York price and 
the St. Louis price, or to charge a speci- 
fied premium for corroding lead over com- 
mon lead, the decision is made by St. Joe 
for both its own lead and the lead which it 
sells for Bunker Hill. No other procedure 
is imaginable. Indeed, it is unlikely in the 
extreme that Bunker Hill even dictates the 
prices of specification, caulking and anti- 
monial lead sold for it by St. Joe in the 
East. In view of St. Joe’s knowledge of the 
eastern market, such prices must certainly 
be determined with its collaboration, and 
the 1956 agreement provides for an elabo- 
rate exchange of information on market 
conditions, as well as production, sales and 
inventories. 


[Concert of Action—Market Power] 


That the day to day fixing of prices is 
accomplished without the direct consulta- 
tion and active participation of Bunker Hill 
is of no moment. ‘The fixing of prices by 
one member of a group, pursuant to ex- 
press delegation, acquiescence, or under- 
standing, is just as illegal as the fixing of 
prices by direct, joint action.” Umited 
States v. Masonite Corp. [1940-1943 TRADE 
Cases § 56,209], 316 U. S. 265, 276. Nor is 
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there any concern in this case with the 
factors, upon which defendants have laid 
heavy stress, of the competition from other 
producers of primary lead, the competition 
from secondary lead and the competition 
from imported lead. For the inability of 
the defendants to control the market is 
irrelevant in a Section 1 conspiracy case. 
See United States v. Socony-Vacuum Oil 
Co. [1940-1943 Trape Cases { 56,031], 310 
U. S. 150, note 59 at p. 225; United States 
v. McKesson & Robbins, Inc. [1956 Trape 
Cases { 68,368], 351 U. S. 305, 310. The 
defendants have combined to fix prices on 
the common and corroding lead which is 
sold by St. Joe east of the 95th meridian, 
and the combination is illegal under Sec- 
tion 1 of the Sherman Act. United States 
v. Socony-Vacuum Oil Co., supra. 


[Division of Markets] 


By the express terms of the current con- 
tract between the defendants, Bunker Hill 
may not sell any lead produced at its re- 
finery at Kellogg, Idaho, east of the 95th 
meridian. St. Joe is designated as Bunker 
Hill’s “agent” in the eastern territory, and 
the latter is entitled to have allocated to it 
a percentage of the former’s sales according 
to an agreed formula, with additional pro- 
visions for the averaging of prices and 
freight. The defendants deny that such an 
agreement is in effect a division of markets. 
They contend that it is merely an agree- 
ment between principal and agent whereby 
the agent is utilized to accomplish the 
same result that the principal would ac- 
complish for itself, but more efficiently, 
with the averaging clauses serving the pur- 
pose merely of a means of accounting to 
insure the principal of fair treatment on 
the destination of sales and prices received. 
The arrangement, it is insisted, is merely 
an exclusive sales agency for Bunker Hill 
lead in the East, leaving to Bunker Hill the 
sale of its own lead in the West, with noth- 
ing to prevent St. Joe from selling St. Joe 
lead in the West or East. And it is urged 
that the assignment of an exclusive terri- 
tory to an agent is not a violation of the 
antitrust laws, absent monopoly. United 
States v. Bausch & Lomb Optical Co., 45 F. 
Supp. 387, 398-399, affirmed on this point 


by an equally divided Court [1944-1945 
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Packard Motor Car Co. v. The Webster 
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CASES J 68,682], 243 F. 2d 418, certiorari 
denied 355 U. S. 822. 


It is true that the current contract be- 
tween the defendants in terms only applies 
to the exclusive sale of Bunker Hill lead 
by St. Joe in the East, and to the sale of 
Bunker Hill lead by Bunker Hill in its re- 
served territory, but their agreements have 
in fact operated, and were intended to oper- 
ate, to divide the United States lead mar- 
ket between the defendants on a territorial 
basis. St. Joe has sold its own lead west 
of the 95th meridian, but in insignificant 
quantities and not in competition with 
Bunker Hill. Most of the sales have con- 
sisted of chemical lead which Bunker Hill 
produces only for use in the fabrication of 
certain lead items. If St. Joe were to make 
substantial sales in the West in competition 
with Bunker Hill and in detraction of the 
latter’s sales, Bunker Hill could declare a 
larger amount of its lead for sale by St. 
Joe in the East. On the sale of Bunker Hill 
lead by. Bunker Hill in the West, there has 
been close cooperation between the defend- 
ants. Bunker Hill’s decision on the amount 
of lead it will reserve for sale in the West 
and the amount allocated for sale by St. Joe 
in the East has not always represented an 
independent business judgment by Bunker 
Hill, but has been the product of discus- 
sions with St. Joe. The 1956 agreement, as 
indicated, provides for an elaborate ex- 
change of information relating to the mar- 
ket conditions of the products covered, with 
special emphasis on apparent changes and 
trends that might affect their planning, and 
relating to production, sales and inven- 
tories. St. Joe has exerted influence on 
Bunker Hill’s sales in the West, both as 
to terms of sale and quantity. Bunker Hill 
has been advised what prices to charge in 
the West to customers who also bought 
from St. Joe in the East, and in times of 
short supply Bunker Hill has restricted its 
sales of lead in the West in order to have 
more lead for shipment to St. Joe’s cus- 
tomers in the East. 


[Freight Rate Justification] 


One of the major reasons advanced to 
explain St. Joe’s concentration on the east- 
ern market almost to the exclusion of the 
western market is the economics involved 
in western freight rates. But it appears 
that the freight rate from the Bunker Hill 
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smelter and refinery at Kellogg, Idaho, to 
many cities east of the 95th meridian where 
Bunker Hill lead is sold by St. Joe, is 
higher than the freight rate from St. Joe’s 
Herculaneum, Missouri, smelter and re- 
finery to San Francisco, Los Angeles, and 
Seattle. There are points west of the 95th 
meridian to which the carload lot freight 
rate for pig lead from Kellogg is higher 
than it is from Kellogg to some points east 
of the 95th meridian. And the freight rate 
from Herculaneum to many cities west of 
the 95th meridian is lower than the freight 
rate from Kellogg to these cities. Indeed, 
it has always been more advantageous for 
St. Joe to sell Bunker Hill lead on the east 
coast than to sel! St. Joe lead, because the 
freight cost is only $9 a ton more from 
Kellogg to New York than from Kellogg 
to St. Louis or Chicago, while the freight 
rate from Herculaneum to New York is 
$15.68. The possibility of St. Joe taking the 
more favorable midwestern freight areas for 
its own lead is undoubtedly the major rea- 
son for the averaging of freight provisions 
in the agreements since 1951. It is at least 
highly probable that in the absence of an 
agreement between the defendants, Bunker 
Hill would endeavor to sell the majority of 
its lead in the midwestern area, leading to 
a competition with St. Joe presently non- 
existent. Since the latter part of 1957 St. 
Joe has been unable to sell the quantities 
of Bunker Hill lead that Bunker Hill wants 
sold east of the 95th meridian, nor has 
St. Joe been able to sell its own total pro- 
duction. Accordingly, Bunker Hill is pres- 
ently stocking lead in excess of its normal 
inventory. If the territorial restrictions of 
the current contract were eliminated, Bunker 
Hill might very well be able to reduce its 
surplus of lead stock. The purpose of the 
proportion clause is to limit the amount of 
Bunker Hill lead to be sold in the East to 
that amount which St. Joe can sell without 
depressing the lead price. 


It is, therefore, impossible to find as a 
fact, as sought by the defendants, that St. 
Joe has sold as much Bunker Hill lead as, 
in all probability. Bunker Hill would have 
sold for itself in the East, and to the same 
destinations and with the same net return. 
Consequently, omitting from consideration 
the effect of the agreement upon competi- 
tion between St. Joe and Bunker Hill west 
of the 95th meridian, it is clear that by 
express agreement there is no competition 
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east of that line, where approximately 80 
percent of the consumption of lead in the 
United States occurs. Bunker Hill refrains 
from selling in that area in favor of an 
allocation of an agreed share of St. Joe’s 
total sales, under the formula. Whether the 
defendants have agreed upon a territorial 
division between themselves of the entire 
United States lead market, with neither com- 
peting in the other’s territory, or whether 
they have merely directed their restraints 
toward that part of the market east of the 
95th meridian, the arrangement is unlawful 
under the doctrine of United States v. Addy- 
ston Pipe & Steel Co, 175 U. S. 211, pre- 
cluding a division between competitors of 
the territory in which they would other- 
wise compete. 


[Purpose of Arrangement] 


The ultimate, and obvious, question asked 
by the court during the course of the trial 
has not been satisfactorily answered by the 
defendants. What is the advantage of this 
arrangement to St. Joe in a weak market, 
as currently prevails? For Bunker Hill the 
answer, applied to any kind of a market, 
is hardly mysterious. It gets a share of the 
eastern market without the necessity of 
competing with St. Joe and without the risk 
to prices that such competition would en- 
tail. The price averaging provision assures 
Bunker Hill that in the event of price fluc- 
tuations it will receive equal treatment with 
St. Joe and the freight averaging provision 
assures equal treatment on destinations. 
The availability of St. Joe’s experienced 
and expert sales organization in the East, 
eliminating for Bunker Hill the trouble and 
expense of having one of its own, can only 
be regarded as incidental (nor would such 
an economic consideration be relevant to 
fhe issue of whether there has been an anti- 
trust violation, see United States v. Richfield 
Oil Corporation [1950-1951 TRrapE CASES 
{ 62,878], 99 F. Supp. 280, aff'd. [1952 Trave 
Cases J 67,262] 343 U. S. 922, at pp. 286- 
287). For St. Joe, when there is no diff- 
culty in selling its entire production at a 
favorable price, it derives the benefit of 
commissions on additional sales. But in to- 
day’s market, St. Joe does not sell its en- 
tire production, while nevertheless making 
substantial sales on behalf of Bunker Hill. 
For every ton of Bunker Hill lead sold by 
St. Joe, a ton of St. Joe lead is displaced. 
No contention is made that it is more 
profitable for St. Joe to sell as an agent 
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than as a producer. By the same token it 
is no answer to say that St. Joe’s purpose 
is to obtain additional income at little added 
expense and to have available for its cus- 
tomers grades of lead that it does not itself 
make. The untenable agency contention is 
thus simply reinforced by a point based on 
a tiny percentage of sales and which is in 
any event invalid. It appears that those 
other grades of lead could readily be made 
by St. Joe. But more significantly, the fact 
that St. Joe can obtain those grades from 
Bunker Hill without having to produce 
them itself, when it is a potential competi- 
tor, helps to establish the unreasonableness 
of the agreement. The Sherman Act pro- 
scribes restraints of potential competition 
as well as restraints of actual competition. 
United States v. United Shoe Machinery Co., 
247 U. S. 32, 53; United States v. General 
Dyestuff Corporation [1944-1945 Trapz CAsEs 
{ 57,303], 57 F. Supp. 642, 648. Moreover, 
St. Joe has not in any event been over- 
anxious to sell the grades of lead it does 
not produce. Its policy of not competing 
with its customers has precluded it from 
selling as much as it might. 


The answer to the question posed is any- 
thing but elusive. St. Joe’s primary pur- 
pose is to gain for itself the control and 
supervision of the sale and allocation of 
Bunker Hill lead in the East, with the 
consequent effect on prices reported in the 
Engineering & Mining Journal. The pro- 
portion provision in the agreement affords 
St. Joe some protection against being forced 
to sell Bunker Hill lead in a weak market, 
but Bunker Hill lead obviously displaces a 
very considerable tonnage of St. Joe lead 
nevertheless. The intention and effect of 
St. Joe’s participation in the arrangement 
with Bunker Hill is to minimize the effect 
of competition on the price of lead. Un- 
questionably the arrangement has affected 
the price of lead. To say that “lead is 
lead,” a standardized commodity with a 
strong tendency to uniformity of price; that 
Bunker Hill has never been a price leader; 
that it wants to sell its lead at the best 
price obtainable; and that as a result if it 
were to sell its own lead in the East it 
would not. deviate from its present price 
policies, is not only to indulge in speculation 
bordering on fantasy, but it is to accept the 
results of almost four decades of condition- 
ing under the accused arrangement. A de- 
cree of this court prohibiting Bunker Hill 
from selling through a competitor may in- 
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deed not have the effect of enforcing compe- 
tition, but it can eliminate a combination 
which renders competition impracticable, 
United States v: Union Pacific R. R. Co., 226 
U. S. 61, 85; a result the more important 
because of the standardized commodity in- 
volved, Sugar Institute, Inc. v. Umted States 
{1932-1939 Trape Cases J 55,107], 297 U. S. 
553, 600. 


[Elimination of Competition] 

To the extent that “ancient history” is 
involved in the evidence, there is some 
reluctance by the court. Nevertheless, a 
consideration of the record as a whole 
demonstrates forcefully that the relationship 
between the defendants was conceived in 
the desire to eliminate competition between 
them, and that without interruption since 
1922 this purpose has been intensively and 
successfully nurtured. The fundamental ar- 
rangements have not been altered and the 
continuing relationship is as close as it has 
ever been, and with the same significance. 
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I can conceive of no alteration in the terms 
of the contract which would alter this re- 
lationship effectively toward a change of 
purpose. I agree that the defendants have 
become so close through the years that they 
could operate indefinitely under any changes 
in their contract without in fact changing 
their non-competitive positions in the least. 
Accordingly, the plaintiff is entitled to an 
order prohibiting Bunker Hill from market- 
ing its lead through St. Joe or any other 
competitor. 


Conclusions of Law 


[Unreasonable Restraint of Trade] 
Since 1922 and continuing to date the 
defendants St. Joe and Bunker Hill have 
been parties to a combination and con- 
spiracy and a succession of contracts in 
unreasonable restraint of interstate and for- 
eign commerce in primary lead, in violation 
of Section 1 of the Sherman Act (26 Stat. 

209, 50) Stat:,693+ 15 guia. S.) G5ec.u15)- 


[] 69,676] Parmelee Transportation Co. v. John L. Keeshin, et al. 


In the United States District Court for the Northern District of Illinois, Eastern 
Division. No. 56 C 323. Dated December 4, 1959 Filed March 10, 1960. 


Sherman and Clayton Antitrust Acts 

Pre-trial Rulings on Admissibility of Documents—Scope of Exclusion.—A court’s 
pre-trial ruling that certain documents were inadmissible for lack of relevance or materi- 
ality was final in the sense that the excluded documents could not be tendered at the trial. 
However, the ruling did not limit the issues to be tried or the testimony to be offered. As 
to the documents that were found “not inadmissible,” the ruling meant only that such docu- 
ments could be tendered; whether they would actually be admitted into evidence at the trail 
was a question which the court reserved. 


Excluded documents could be used at the trial only for purposes of impeachment and 
then only (1) with the court’s approval, and (2) if they proved the inaccuracy of specific 
facts directly and not as a matter of inference or implication. 

See Private Enforcement and Procedure, Vol. 2, J 9013. 

For the plaintiff: John Paul Stevens, Lee A. Freeman, and Thomas C. McConnell, 
Chicago, Ill. 

For the defendants: Noah Walker, M. A. Garvey & D. J. Parker; Joseph H. Wright, 
Herbert J. Deany & Robert S. Kirby; Robert H. Bierma and M. J. Haberkorn; Albert 
J. Meserow, Jerome F. Dixon & Theodore J. Isaacs; Marvin A. Jersild and Charles I. 
Hopkins; F. O. Steadry and Edward Warden; Floyd E. Thompson, Albert E. Jenner, 
Jr., and Philip W. Tone; Floyd J. Stuppi; Joseph C. Owens; and Amos M. Mathews, all 
of Chicago, IIl. 

Memorandum on Defendants’ Motion to 
Strike Plaintiff’s List of Documents 
and in the Alternative for Pre- 
trial Rulings 


August 1, 1958, this Court entered a pre-trial 
Order to the effect that the parties shall 
exchange lists of documents they respec- 
tively intended to offer into evidence at the 
trial of the case, and that objections to the 
admissibility of any documents on the said 
lists should be raised by a certain date for 
argument and ruling before trial. 


[Pre-trial Proceedings] 


Miner, District Judge [Jn full text except 
for omissions indicated by asterisks]: On 
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Both parties have filed objections to cer- 
tain of the documents referred to by the 
list submitted by the other. Objections by 
the plaintiff, however, are not before the 
Court at this time. 


The instant motion of the defendant rail- 
roads and railroad presidents was filed on 
June 30, 1959. It is described as one “to 
Strike Plaintiff’s List of Documents and 
In the Alternative For Pre-Trial Rulings”. 
The motion has also been adopted by the 
remaining defendants, Keeshin, Railroad 
Transfer Service, Inc., and Hugh W. Cross. 


The motion to strike plaintiff’s entire list 
of documents is denied. The Court is of 
the opinion that when counsel submit to the 
Court a list of documents which they state 
they intend to offer into evidence at the 
trial of the cause, their actual intent is pre- 
sumed to be the same. Absent competent 
evidence to the contrary, this Court will not 
question counsel’s motives or intentions. 


The items on “Plaintiff’s List of Docu- 
ments,” filed September 25, 1958, to which 
the defendants object and the grounds for 
defendants’ objections, are generally identi- 
fied in defendants’ Motion as follows: 


1. Items 83-94, on grounds that they 
are irrelevant, immaterial and prejudicial. 

2. Items 19 and 20, on grounds that 
they are irrelevant, immaterial and preju- 
dicial, 

3. Items 1, 22-29, 31-33 (except LaSalle 
Exhibits 10-11B), on grounds that they 
are collateral to the issues raised by the 
pleadings and immaterial. 

4. Items 30 and LaSalle Exhibits 
10-11B in 33, on grounds that they are 
collateral to the issues and immaterial. 

Items 50-56 as irrelevant and im- 
material. 

6. Items concerning the negotiation 
of the contract after the award of the 
contract on June 13, 1955, as immaterial. 

7. Items relating to change-over of the 
transfer service from plaintiff to Railroad 
Transfer Service, Inc., after award of the 
contract on June 13, 1955, as immaterial. 

8. Items concerning the operation of 
the transfer service by Railroad Trans- 
fer Service, Inc., after Oct. 1, 1955, as 
irrelevant and immaterial. 

9. Items relating to proposals that a 
terminal transfer charge be passed on to 
passengers, as irrelevant and immaterial. 

10. Evidence concerning attendance by 
defendants or employees of defendant 
railroads at meetings, as irrelevant and 
immaterial. 


Cited 1960 Trade Cases 
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1l. Items consisting of telephone com- 
pany records of telephone calls unless 
evidence is presented identifying the calls 
with the subject matter of the suit. 

The Court has examined the parties’ de- 
scriptions of each Item and of the exhibits 
included in each Item, to the admissibility 
of which the defendants object. Defend- 
ants, by their Objections and Motion, ob- 
ject to a substantial number of the plaintift’s 
proposed documentary exhibits. The Court 
has carefully considered all objections to 
the admissibility of documents referred to 
on plaintiff's list, all briefs, and all argu- 
ments of the parties in support of their 
respective positions. 

The rulings hereinbelow set forth con- 
cerning admissibility of documents are not 
intended to control as to, nor may the 
parties assert these rulings as controlling 
on, evidentiary questions relating to testt- 
mony. Although the rulings herein are 
capable of being construed as indicating 
the Court’s position on the issues to be 
tried in the case and the relevancy or ma- 
teriality of certain facts to the issues, it 
is not the intention of the Court now to 
limit the issues or the testimony. It may 
be that such limitation may be appropriate, 
but that will await further proceedings and 
argument specifically directed to that end. 

All documents the objections to which are 
here overruled are rendered not inadmis- 
sible only to the extent that the Court will 
permit plaintiff to tender them for admission 
into evidence at the time of trial, Docu- 
ments here ruled inadmissible may not be 
so tendered at the trial, Whether any docu- 
ment, not by these rulings rendered inad- 
missible, will be admitted into evidence at 
the trial is a question reserved by the Court 
for ruling at the time of its tender by plain- 
tiff at the trial. 

Any document to which defendants’ ob- 
jections are here sustained may, upon ap- 
proval by the Court, become admissible, 
notwithstanding, only for purposes of im- 
peachment, and then only to prove the 
inaccuracy of specific facts testified to on 
direct examination, in which case the docu- 
ment herein ruled inadmissible may be 
admitted into evidence if it patently and 
explicitly, not as a matter of inference or 
implication, states the fact concerning which 
the direct testimony is being controverted. 

ep ok 


[The next page is 76,683-3.] 
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Pre-trial Rulings on Admissibility of Documents—Power of Court—Finality of Rul- 
ings——A court’s pre-trial order excluding certain documents because of irrelevance or 
immateriality was not invalid by reason of (1) an alleged lack of power in the court to 
make such a final pre-trial ruling, (2) the alleged “consequences” of the exlcusion order, 
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namely, that plaintiff would be unable to prove its case, (3) the court’s failure to per- 
sonally examine each excluded document, (4) the court’s failure to restrict itself to the 
specific grounds asserted by the objecting party, (5) the court’s failure to admit docu- 
ments the other party had conceded could be used as “admissions against interest,” and 
(6) the opposing party’s “misleading” of the court by inaccurately describing the docu- 
ments. 


See Private Enforcement and Procedure, Vol. 2, J 9013. 


For the plaintiff: John Paul Stevens, Lee A. Freeman, and Thomas C. McConnell, 
Chicago, Ill. 


For the defendants: Noah Walker, M. A. Garvey & D. J. Parker; Joseph H. Wright, 
Herbert J. Deany & Robert S. Kirby; Robert H. Bierma and M. J. Haberkorn; Albert 
J. Meserow, Jerome F. Dixon & Theodore J. Isaacs; Marvin A. Jersild and Charles I. 
Hopkins; F. O. Steadry and Edward Warden; Floyd E. Thompson, Albert E. Jenner, 
Jr., and Philip W. Tone; Floyd J. Stuppi; Joseph C. Owens; and Amos M, Mathews, all 


of Chicago, III. 


Memorandum and Order 


On January 6, 1960, this court heard oral 
argument upon objections to the rulings on 
admissibility of documents contained in its 
Memorandum dated December 4, 1959. In 
view of the nature and severity of the argu- 
ments advanced, the court deems it neces- 
sary to review the entire proceedings and 
refer to the transcript. The instant Memo- 
randum and Order constitute the court’s rul- 
ings on all points raised by the parties on 
January 6. 


Summary of Proceedings and Documents Filed 


By Order entered August 1, 1958, this 
court ordered the parties to (1) file lists of 
the documents they respectively intended to 
offer into evidence at trial of the cause, (2) 
file “their objections to the admission in 
evidence of documents appearing on lists 
submitted by opposing parties,’ and (3) be 
prepared to present and argue at a pre-trial 
conference set for November 17, 1958, “all 
questions of evidence and scope of proof 
which they believe will or may arise during 
the trial of the case.” 


Plaintifi’s List of Documents, filed Sep- 
tember 25, 1958, explicitly purports to be a 
“list of documents which plaintiff presently 
intends to offer in evidence at the trial of 
this cause.” On November 4, 1958, the de- 
fendant railroads and railroad presidents 
filed their Objections to Documents Included 
in Plaintiff's List. In their opening para- 
graph, these defendants “object to the ad- 
missibility of the following documents on 
the grounds stated.” There follows defend- 
ants’ descriptions of thousands of documents 
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referred to in or by the numbered para- 
graphs of plaintiff’s “List of Documents,” 
and the grounds upon which their objec- 
tions lie. These Objections were adopted 
as their own by defendant Cross on No- 
vember 3, 1958, and by defendants Keeshin 
and Railroad Transfer Service, Inc., on No- 
vember 5, 1958. 


On January 30, 1959, the defendant rail- 
roads and railroad presidents filed their 
Motion to Strike Plaintiff's List of Documents 
and in the Alternative for Pre-Trial Rulings. 
The alternate portion of the Motion re- 
quested (1) broad rulings that all evidence, 
documentary and otherwise, be excluded as 
inadmissible concerning ten matters of fact 
from which defendants anticipate the jury 
would be urged by plaintiff to infer the con- 
clusion that the alleged conspiracy existed, 
and (2) a ruling that documents concerning 
telephone calls are inadmissible unless there 
is other evidence identifying those calls 
with the subject matter of the case. De- 
fendants Keeshin and Railroad Transfer 
Service, Inc., adopted the said Motion as 
their own on February 11, 1959; so, too, 
did defendant Cross on March 4, 1959. 


The brief filed by defendant railroads and 
railroad presidents on January 30, 1959, in 
support of their motion, refers (at page 5) 
not only to their “alternative motion * * * 
for certain pre-trial rulings on matters of 
evidence,” but also to “plaintiff's existing 
list [of documents] and the objections 
thereto.” Plaintiff filed its Memorandum in 
Opposition on April 7, 1959, stating (at pages 
3-4) that before trial the court “could rea- 
sonably dispose of” “such questions as au- 
thenticity or competency of documents.” 
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Defendant railroads and railroad presi- 
dents in their Pre-Trial Reply memorandum 
filed April 27, 1959, identify their January 
30 Motion as one to strike plaintiff’s list of 
documents or “in the alternative for pre- 
trial rulings with respect to the admissibility 
of certain groups of the listed documents 
and for other relief” (at page 3), and as 
one “for rulings on admissibility of specified 
documents” (at page 4). On April 28, 1959, 
this brief was adopted as their own by de- 
fendants Keeshin and Railroad Transfer 
Service, Inc., and defendant Cross filed his 
reply brief, also joining in that of the other 
defendants. 


A pre-trial conference was held by Judge 
Robson (to whom the case was reassigned 
in December, 1959) with the parties on May 
11, 1959. Additional briefs were authorized 
by order. 

Plaintiff filed its Supplemental Memoran- 
dum in Objection to Defendants’ Motions for 
Pre-Trial Rulings on July 17, 1959. In it, 
plaintiff states that “relevant and compe- 
tent” evidence must be admitted into evi- 
dence (at page 4), that “this Court has a 
right to put reasonable limits on evidence 
which is merely cumulative” (at page 7), 
and that “It would be improper for the 
court at this stage to attempt to rule upon 
the relevance and materiality of these areas 
of proof” (at page 36). 

On August 11, 1959, defendants filed their 
Reply to Plaintiff's Supplemental Memoran- 
dum. At page 18 thereof, it is stated that “the 
issues [before the court] are presented by 
the detailed ‘Objections of Defendant Rail- 
roads and Railroad Presidents to Docu- 
ments Included In Plaintiff’s List’ filed 
November 3, 1958, and by our ‘Motion for 
Pre-Trial Rulings’ filed January 29, 1959.” 

By order entered November 12, 1959, on 
motion of the defendant railroads and rail- 
road presidents, this court directed that the 
transcript of the May 11, 1959, pre-trial 
hearing before Judge Robson by filed. The 
transcript was filed on February 26, 1960. 


Plaintiff's Contention Concerning the Court’s 
December 4 Memorandum 


(1) At the January 6, 1960, hearing, plain- 
tiff argued that the court “has been misled, 
misinformed, and imposed upon” (Tran- 
script, at 6; see also Tr. 52, 64-65); that the 
court “didn’t intend it, and you have been 
misled” (Tr. 40); that the court has ex- 
cluded documents “under a misapprehen- 
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sion and a description that is not accurate” 
(Tr. 51); that the court has “a sardonic 
sense of humor” (Tr. 52); and that the 
court’s rulings were “the result of a mis- 
apprehension of what was involved here” 
(Lbid.). 


The court is unable to find any basis for 
these charges. The purpose of rules which 
authorize responsive briefs is to afford par- 
ties sufficient opportunity, not only to pre- 
sent to the court their respective positions, 
arguments and opinions, but also to demon- 
strate any fallacies in those of their op- 
ponents. 


(2) Plaintiff's counsel argues that the 
court was not presented with the issue of 
“the admissibility of individual documents” 
(Tr. 46, 47, 57); that the plaintiff believed 
that the Order of August 1, 1958, was. “an 
accommodating order, to both parties, to make 
available the outside limits of the documents 
that would be produced at the trial with no 
surprise’ (Tr. 46); that “The only issue 
presented to your Honor was an issue in 
a motion [of January 30, 1959] by the rail- 
road defendants. * * * In this motion and 
in the supporting memoranda there was no 
discussion of the individual documents” 
(Tr. 47); that “the plaintiff never even 
argued these objections that were made to 
documents” (Tr. 48-49); that “The real pur- 
pose [of the August 1, 1958, Order] was if 
there was an objection to the genuineness of 
a document, this could be resolved in pre- 
trial” (Tr. 49); that “We didn’t make a 
mass offering of these documents as your 
order would indicate” (Ibid.; see also Tr. 
50, 59); that “We submitted a list of 
documents under various headings for the 
convenience of counsel to tell them what 
information we had” (Tr. 58); that plaintiff 
did not “make a blanket offer of docu- 
ments” (Tr. 71); and that “All I want is 
the right to offer evidence” (Ibid.; see also 
TZ): 


An examination of the documents on file 
in this cause demonstrates that the court 
was, in fact, presented with the issue of the 
admissibility of individual documents. The 
basic purpose of the order of August 1, 1958, 
insofar as it concerned documents, was to 
provide a means by which the admissibility 
of documents would be assessed prior to 
trial. Plaintiff has represented to the court 
that it intends to offer each and every docu- 
ment identified in its “List of Documents.” 
That plaintiff has not yet actually offered 
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these documents for admission into evidence 
is irrelevant. The court in its December 4, 
1959, Memorandum has assessed the admis- 
sibility of the documents theretofore in- 
tended to be offered into evidence by 
plaintiff. 

(3) Plaintiff’s counsel argues that the 
court did not see or examine “a single one 
of. these documents. * * * [T]he docu- 
ments are not even adequately described”’ 
(Tr. 48); that the documents “have been 
identified by the plaintiff only by number 
to facilitate preparation for trial” (Tr. 5); 
and that the court’s rulings “could not be 
a matter of judicial determination but clair- 
voyance. * * * J could not determine and 
identify these documents with any care in 
less than six months or three months, after 
I have worked with them for many years, 
as there are so many and they are so di- 
verse” (Tr. 50). 


It is not necessary that the court person- 

nally examine each document the admis- 
sibility of which is being tested. The court 
has the right and the power to rely on the 
parties’ descriptions of those documents, so 
long.as their descriptions are in accord and 
do not.conflict. Especially must this prin- 
ciple apply in a case where the documents 
proposed to be offered are admittedly so 
numerous and so diverse. If plaintiff had 
desired to take issue with any of the de- 
fendants’ descriptions, it had ample oppor- 
tunity.to do so. This court would certainly 
have granted plaintiff whatever reasonable 
time extension might have been requested 
in order for a proper response to any of 
defendants’ descriptions. 


(4) Plaintiff's counsel argues that the 
court did not limit its examination concern- 
ing admissibility of documents to the spe- 
cific grounds stated by defendants in support 
of their objections; and its rulings “go 
beyond the defendants’ objections” (Tr. 53, 
62; see also Tr. 33, 44); that the court failed 
to conclude that “There are no reasons * * * 
why [documents ruled inadmissible] can be 
excluded” (Tr. 33); and that the court went 
“completely beyond the defendants’ posi- 
tion”; (Tr.,,55)). | 

When the court is’ presented with an ob- 
jection to the admissibility of documents, 
the court has the power to.exclude them on 
any ground that renders. them inadmissible. 
The court is not limited to a consideration 
only of the specific grounds asserted by an 
objecting party: in support of its objection 
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to admissibility. The court’s ruling cannot 
be impeached by a contention that the court 
applied a rule of law other than one on 
which the objector predicates his objection. 


(5) Plaintiff's counsel argues that the 
court has no power to make pre-trial rulings 
that documents are inadmissible (Tr. 61); 
that the defendants’ objections were preci- 
cated “largely on materiality and relevancy” 
(Tr. 48); that “We should not be subjected 
to rulings in advance of trial on materiality 
and relevancy” (Tr. 61; see also Tr. 49); 
and that “there should not be any final 
determination of relevancy and materiality” 
(Tr. 59). 


Plaintiff apparently misconceives the func- 
tions and purposes of pre-trial conferences, 
hearings and rulings. Particularly in pro- 
tracted, prolonged and involved litigation, 
it is necessary that a determination be made 
as to the issues to be tried and the propriety 
of the evidence proposed to be introduced 
on those issues. Such determination, as 
all rulings of the court must be, are final 
and binding upon the parties while they are 
in that court. 


(6). Plaintiff's counsel argues that the 
court failed to admit documents under the 
“broad avenue of proof known as admis- 
sions against interest” (Tr. 31); and that 
counsel for defendants conceded at the May 
11, 1959, pretrial conference that “we can 
use them as admissions against interest” 
(Tr. 56; see also Tr. 63). 


Documents designated as admissions against 
interest are nevertheless subject to the gen- 
eral rules of evidence. To be admissible, 
they may not be based on rumor, opinion 
or speculation, be irrelevant, have an im- 
material bearing on the issues in the case, 
be secondary to accessible primary evidence, 
and so on. The rule pursuant to which a 
document may be characterized as an ad- 
Mission against interest is an exception to 
and cures only one evidentiary defect— 
that of hearsay. If it is subject, too, to 
attack on another ground, it remains in- 
admissible. 


(7) Plaintiffs counsel contends that the 
court has limited “our ability to discover 
evidence [and] our ability to establish 
proof” (Tr. 39); that the court has excluded 
all “the proof which has to do with those 
allegations” of the complaint to which such 
proof relates (Tr. 69); and ‘that plaintiff has 
been “precluded from whole areas” (Tr. 70). 
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When documents appear to be clearly in- 
admissible; the consequences of their exclu- 
sion upon the final disposition of the merits 
are factors of which the court cannot con- 
cern itself. Plaintiff is not prohibited from 
offering any admissible proof on the issues 
properly to be tried. 

(8) Plaintiff’s counsel argues that “the 
Court enjoins us, the plaintiff, not to tender 
these documents [that the court regards as 
inadmissible] at the trial, and then says 
that for impeachment purposes only they 
may be utilized with the court’s approval 
if a specific fact is to be contradicted by 
this document patently and explicitly and 
not by inference or implication” (Tr. 5; see 
also Tr. 42, 44, 48, 56); and that “we can’t 
even tender and offer the evidence which is 
in the complaint” (Tr. 70). 

As to this objection, the court does not 
intend to engage in further discussion relevant 
to the consequences of its well-considered 
rulings. 

(9) Plaintiff's counsel argues that the 
court by excluding documents “destroys our 
opportunity for a jury trial [and is] usurp- 
ing the authority that should be with the 
jury to determine what inferences lie in this 
proof” (Tr. 44).' 

This contention is obviously frivolous. 
The court’s rulings on admissibility of docu- 
ments or evidence apply without regard to 
whether the case will be tried to a jury or 
to the court. 

(10) Plaintiffs counsel argues that the 
court failed to consider and follow the pre- 
trial statements of Judge Robson, who “had 
committed himself as to how he was han- 
dling the matter” (Tr. 66; see also Tr. 66, 
68, 62). 

I am unable to find any basis for plain- 
tiff’s contention that Judge Robson “com- 
mitted himself” or any orders to that effect. 
Nor is there any inconsistency between his 
remarks and the rulings now made. 

(11) Plaintiff has also excepted to the 
court’s rulings concerning certain specific 
items. For the most part, its contentions 
concerning these items are described in one 
or more of the ten “complaints” set forth 
above with quotations in this memorandum. 
These items are identified by the plaintiff in 
oral argument as: 

(a) Code of ethics (Tr. 24) 

(b) Statement by Mr. Morehouse (Tr. 24) 


(c) Gurley affidavit (Tr. 30) 
Trade Regulation Reports 
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(d) Documents concerning Cross purchase 
of Deerfield house (Tr. 33-34, 62-63) 

(e) Records of telephone'calls from For- 
gash to Cross, from Forgash to Keeshin, 
from Keeshin ‘to Carrolton, Illinois, froth 
Keeshin to Cross (Tr. 39; 42) 


(f) Details of Baltimore and Ohio finance 
ing matter (Tr, 43) 


(g) Keeshin memoranda K-54, 57, 58, 60 
and 61 (Tr. 50-51) 


(h) Telephone records of. Cross concern- 
ing calls to Keeshin and to railroad presi- 
dents (Tr. 51), 


(i) Item No. 22, Exhibits 3-and 6 (Tr. 52) 
(j) Forgash!Exhibit 1 (Tr: 52) 

(k) Ryan Exhibit 1 (Tr. 52) 

(1) Item No. 4, Simpson’s appointment 


book and Simpson’s secretary’s appointment 
book (Tr, 53) 


(m) Johnston felegtats (Tr. 54-55) 


(n) Union League Club registration slips 
(55) 


(o) Senate transcript (Tr. 55-56) 


(p) Documents concerning house sold by 
Cross i 62-63) > 


The court! notes plaintiff's contention, 
made for the‘first time at the January’ 6, 
1960, hearing that items identified under 
(g) were not included in “Plaintiff’s List of 
Documents”. Although plaintiff’s sugges- 
tion is tardy by approximately one “year, 
the court has':examined plaintiff’s “List” 
and concludes that defendants’ objections to 
admissibility of the said documents should 
have been stricken rather than overruled. 


The court also notes plaintiff's new con- 
tention that the items identified under (h) 
were misdescribed by defendants in their 
“Objections to Documents Included in Plain- 
tiff’s List”. Counsel for defendants has by 
letter (with the notation thereon that a 
copy was being sent to plaintiff’s attorney) 
advised the court that plaintiff’s said con- 
tention is correct, and that the said items 
were, in fact, so misdescribed. The court 
rules that defendants’ objections to admissi- 
bility of the documents heretofore described 
in the court’s memorandum as “Telephone 
company records of Baltimore & Ohio toll 
charges” are stricken. There is, however, 
a general objection by defendants to the 
admissibility of documents concerning tele- 
phone calls. That objection is sustained as 
to the said items as now properly described. 
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Defendants’ Contentions Concerning the 
Court’s December 4 Memorandum 


Defendants’ argument concerning the Court’s 
December 4 memorandum discloses the fol- 
lowing to be their contention: 


“We have asked to have those five areas 
of evidence excluded, and your Honor has 
excluded all of them by ruling that the 
documents are not admissible. That is a 
limited ruling your Honor made, because 
he was thinking of the objections to the 
documents and didn’t have in mind the 
comprehensive motion that we made for 
these area rulings on evidence.” (Tr. 87; 
see also Tr. 89-90, 92, 96). 


This court has not excluded any “areas” 
of proposed evidence by its rulings on the 
admissibility of documents, except as such 
“areas” may be legally affected by these 
rulings. 

Order 


The court has re-examined with great 
care the motions, briefs, memoranda and 
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other documents filed by all parties and the 
orders and rulings heretofore entered by 
the court. 


The court has examined each and every 
contention of all parties with respect to the 
memorandum dated December 4, 1959, and 
has afforded counsel for all parties full 
opportunity to present and argue their re- 
spective contentions. 


It Is Hereby Ordered that the rulings 
made in the Memorandum dated December 
4 1959, insofar as they are not specfically 
changed by the court’s statements herein- 
above, shall stand and shall govern the 
tender of the subject documents at the trial 
of this cause. The said Memorandum, to- 
gether with this, shall be filed and entered 
instanter as the Order of this court. 


The cause has been set for trial on April 
4, 1960, pursuant to oral stipulation of the 
parties in open court and the approval of 
the court. 


[ 69,678] Merge Foreign Car Division, Inc. v. Chrysler Corporation. 
In the United States District Court for the Western District of Pennsylvania. Civil 


Action No. 18248. Dated March 23, 1960. 


Clayton Anti-Trust Act 


Acquisition of Stock—Domestic Automobile Manufacturer’s Acquisition of Foreign 
Manufacturer’s Stock—Termination of Dealer’s Franchise—Line of Commerce—Section 
of Country.—An auto dealer’s allegation that it lost a dealership with a foreign car manu- 
facturer as a result of a domestic manufacturer’s acquisition of 25.2 per cent of the manu- 
facturer’s stock stated a cause of action under Sec. 7 of the Clayton Act. Plaintiff argued 
that the relevant line of commerce was “compact” automobiles, and that the market affected 
was “not necessarily” the entire United States. The domestic manufacturer had argued, 
on its motion to dismiss, that there could be no substantial lessening of competition because 
its own sales and those of the acquired company were only 13.9 per cent and 0.4 per cent, 
respectively, of the new car sales in the country. 


See Acquisitions of Stock or Assets, Vol. 1, | 4207.375, 4207.425. 


For the plaintiff: John L. Laubach, Jr., of Rose, Houston, Cooper & Schmidt, 
Pittsburgh, Pa. 


For the Defendant: 


Edmund K. Trent of Reed, Smith, Shaw & McClay, Pitts- 
burgh, Pa. 


Opinion 
[Treble Damage Action] 
Wattace S. Gourtey, Chief Judge [Jn full 
text]: In this two-pronged suit in which 
plaintiff, a retail automobile dealer, claims 


damages under the Sherman Anti-Trust 
Act and also for malicious interference with 
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plaintiff's contractual relationship with its 
supplier, defendant moves for dismissal of 
those allegations stemming from the Sher- 
man Anti-Trust Act, 15 USCA 18 [Clayton 
Act] as amended. 

The sole question before the court is 
whether, under the allegations of the com- 
plaint, plaintiff would be able to prove any 
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facts to establish a violation of the Sher- 
man Anti-Trust Act whereby defendant’s 
course of conduct creates a reasonable prob- 
ability of a substantial lessening of competi- 
tion in the retail automotive industry. 


[Automobile Dealership] 


Plaintiff alleges that in early 1958 it was 
the exclusive dealer for Simca automobiles 
in most of Allegheny County, Pennsylvania, 
which automobiles were then, and are now, 
manufactured in France by Societe Indus- 
trielle de Necanique et de Carrosserie (here- 
inafter called “Simca’’), a French corporation. 
Large quantities of Simca automobiles were 
in 1958, and still are, imported into the 
United States for distribution and sale in 
all sections of the United States. 


[Stock Purchase] 


Plaintiff further alleges that between Au- 
gust and September of 1958, defendant en- 
gaged in the manufacture, distribution and 
sale of automobiles in the United States 
and other countries, purchased 25.2 per cent 
of the outstanding capital shares of Simca, 
and by virtue of said purchase became the 
exclusive distributor for the Simca products 
in North America. 


[Termination of Dealership] 


As a result of defendant’s becoming the 
exclusive distributor for Simca products in 
North America, the existing relationships 
under which Simca products were dis- 
tributed and sold in the United States were 
terminated and a new system was estab- 
lished under which defendant took complete 
control of the marketing of Simca auto- 
mobiles in the United States. As a result 
many existing dealerships were terminated 
and in many instances dealers handling 
other products of defendant were given 
Simca dealerships. Plaintiff lost its dealer- 
ship for Simca automobiles as a result of 
defendant’s actions. 


[Competitive Effects of Acquisition] 


Defendant’s action in acquiring the stock 
interest in Simca has been, or may be, to 
substantially lessen competition in a line 
of commerce in the United States in that 


1‘‘No corporation engaged in commerce shall 
acquire, directly or indirectly, the whole or any 
part of the stock or other share capital 
of another corporation engaged also in com- 
merce, where in any line of commerce in any 


Trade Regulation Reports 


Cited 1960 Trade Cases 
Merge Foreign Car Division, Inc. v. Chrysler C. orp. 


76,689 


section of the country which is within the 
jurisdiction of this Court. 


Defendant contends that the number of 
new Simca automobiles sold in 1958 did 
not amount to a substantial part of all the 
automobiles sold, either in the United States 
or within the jurisdiction of the court, more 
particularly, in the City of Pittsburgh and 
the surrounding area thereof. 


Defendant computes and plaintiff does not 
dispute that Chrysler sold 13.9 per cent of 
all new automobiles sold in the United 
States in 1958, and 18.2 per cent of all new 
automobiles sold in Allegheny County in 
1958. Defendant further’ computes that 
Simca sold less than 0.4 per cent of all new 
automobiles sold in the United States in 
1958, and less than % per cent of all new 
automobiles sold in Allegheny County in 
1958. 


A reading of the statute discloses that 
an acquisition need not actually restrain 
commerce. A violation is established if it 
is proved that such acquisition may restrain 
commerce.” The statute, undoubtedly, is 
geared to prevent future restraints of com- 
merce, and arrest restraints in their incipi- 
ency. United States v. Du Pont de Nemours 
& Company [1957 Trape Cases { 68,723], 
353 USS: 586. 


Plaintiff contends that facts will be pre- 
sented to establish a substantial lessening 
of competition from the vertical effect of 
the acquisition in that it eliminates a course 
[source] of supply of automobiles for inde- 
pendent dealers. United States v. Bethle- 
hem Steel Corporation [1958 TrapE CASES 
{ 69,189], 168 F. Supp. 576. 


Plaintiff further advances the proposition 
that the figures with respect to the hori- 
zontal features of the case establish a sub- 
stantial lessening of competition. That in 
determining the area in which the “line of 
commerce” has been or may be lessened, 
said line should be confined to “compact” 
automobiles as a relevant line of com- 
merce, and that the relevant “section of the 
country” in which competition has or may 
be lessened must not necessarily be confined 
to the entire United States but must be 
determined from factors which relate to the 
marketing of the product with the position 


section of the country, the effect of such acquisi- 
tion may be substantially to lessen competition, 
or to tend to create a monopoly .? (Em- 
phasis added) 15 USCA 18. 
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of the acquired and acquiring companies 
in that market. 


Plaintiff asserts that he will prove that 
the acquisition of Simca by defendant joined 
the third and the tenth largest companies in 
the United States market based on 1959 
sales. That the retail sales volume of Simca 
automobiles in the United States would 
exceed $65,000,000 for 1959, and that said 
acquisition by defendant has deprived auto- 
mobile dealers of one of a very limited 
number of suppliers of automobiles. 


A motion to dismiss a complaint must 
be viewed in the light most favorable to 
the plaintiff. A complaint should not be 
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under any state of facts which could be 
proved in support of his claim; further, no 
matter how likely it may seem that the 
pleader will be unable to prove his case, 
he is entitled upon averring a claim to an 
opportunity to try to prove it. Frederick 
Hart & Company, Inc., v. Recordgraph Cor- 
poration, 169 F, 2d 580 (3 Cir.). 

I am satisfied that construing the com- 
plaint in a light most favorable to plaintiff, 
plaintiff states a claim upon which relief 
can be granted. 

Defendant’s motion to dismiss Count II 
of plaintiff's complaint and to strike from 
the first Count allegations of violation of 


the Sherman Anti-Trust Act will be refused. 
'An appropriate Order is entered. 


dismissed unless it appears to a certainty 
that plaintiff would not be entitled to relief 


[| 69,679] Independent Productions Corporation and IPC Distributors, Inc. v. 
Loew’s Incorporated, et al. 

In the United States District Court for the Southern District of New York. Civil No. 
110-304,. Dated March 30, 1960. 


Sherman and Clayton Antitrust Acts 


Dismissal for Failure to Comply with Court’s Order—Costs Taxed Against Plaintiff— 
Court Reporter Fees—Fees for Copying Documents—Costs of Depositions.—In an anti- 
trust action that was dismissed for plaintiff’s failure to produce an individual to give a 
deposition, court reporter fees for transcripts of motion proceedings relating to the deposi- 
tion were properly taxed to him as costs, but costs for copying documents were reduced 
because defendants had used electroprinting rather than the less expensive photostating. 
The full costs of taking depositions of plaintiff’s officers, 2,030 pages indicating primarily 
that the officers knew nothing about the claims made in the action, were taxed to plaintiff 
because the “myriad of objections raised by the plaintiff’s counsel . . . greatly contributed 
to the size of the depositions.” 

See Private Enforcement and Procedure, Vol. 2, J 9011.800. 

Motion to Re-tax Costs After Filing of Appeal—Jurisdiction of Trial Court—The 
authorities indicate that there is jurisdiction in a trial court to consider alleged errors in 
taxing costs after the filing of an appeal. 

See Private Enforcement and Procedure, Vol. 2, § 9011.800. 

For the plaintiffs: George Brussel, Jr., New York, N. Y. 

For the defendants: Weisman, Celler, Allan, Spett and Steinberg; Cahill, Gordon, 
Reindel and Ohl; James L. O’Connor; Simpson, Thacher, and Bartlett; A. E. Koota; 
Donovan, Leisure, Newton and Irvine; Sidney Schreiber; M. F. Mayer; Wechsler and 
Solodar; B. Melniker; A. Schimel, Jacobs and Persinger; Philips, Nizer, Benjamin and 
Krim; F. W. R. Pride and C. F. Young; Schwartz and Frohlich; Dewey, Ballantine, 
Bushby, Palmer, and Wood; J. Miller Walker; Davis and Gilbert; Manes, Sturim, Dono- 
van and Laufer; Cooper, Ostrin and De Varco; J. H. Black; Paskus, Gordon and Hyman; 
Spivak and Kantor; Royall, Koegel and Harris; H. Levinson; and L. Kaufman, all of 
New York, N. Y., for Loew’s Inc. 


Memorandum and Order 


[Costs] 


McGoney, District Judge [Jn full text]: 
This is a motion by the unsuccessful plain- 
tiff to re-tax costs. 
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This private antitrust action was dis- 
missed without trial by Judge Sugarman 
for plaintiff's failure to comply with a di- 
rection of the court. A notice of appeal 
and bond were filed on November 24, 1959. 
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Costs in favor of the defendants were taxed 
by the clerk on December 29, 1959. On 
January 8, 1960, the plaintiff filed this mo- 
tion,” objecting to $2,217.24 of the amount 
taxed. The motion was argued on January 
14, 1960. Thereafter, and before the deci- 
sion of the motion, the appeal was docketed 
in the Court of Appeals. 


[Jurisdiction] 


Although the point has not been urged 
by counsel, the court feels obliged to ex- 
amine its jurisdiction to consider the motion 
while the case is pending in the Court of 
Appeals. As a general rule, after notice of 
appeal is filed the District Court is without 
authority to proceed further with the action. 
United States v. Radice*; Piascik v. British 
Ministry of War Transport An exception 
was recognized, and the words “with costs 
to the defendants” added to a judgment in 
this district, where the notice of appeal had 
been filed but the appeal not yet docketed. 
First National: Bank v. National. Airlines, 
Inc The motion here pending is not gov- 
erned, as in that case, by the provision of 
Rule 60(a) which permits clerical mistakes 
to be corrected before the appeal.is dock- 
eted. Névertheless, the significance of dock- 
eting the appeal must be considered. 

The language of the court in Hoeth v. 
Stone,’ indicates that-a motion to re-tax costs 
may be properly passed on by the District 
Court while the appeal is being considered 
on the merits in the Court of Appeals. In 
Farmer v. Arabian American Oil Co.,° the 
plaintiff filed a notice of appeal and bond on 
August 18, 1959. Ten days later the appeal 
was docketed. Costs were taxed on October 
30, 1959, and a motion made to re-tax costs 
on November 5, 1959. Despite the pendency 
of the appeal the motion was disposed of 
on the merits. Thus, while the question 
is not free from doubt, the authorities indi- 
cate there is jurisdiction to consider the 
alleged errors in taxing costs. 


[Court Reporter Fees] 
Three items taxed by the clerk have been 
objected to: 
Fees of the Court Reporter... .. $ 103.25 


Fees for copies of documents... 63.49 
Fees incident to depositions... .. 2,050.50 
$2,217.24 


1The motion was actually served on defend- 
ants six days after the costs were taxed. De- 
fendants have not objected under Rule 54(d) 
and the court will not. 

22 Cir., 40 F. 2d 445. 
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The fees of the court reporter were taxed 
because the transcripts were in connection 
with motions relating to the depositions of 
one Biberman. It was for failure to com- 
ply with a direction to produce Biberman 
as a managing agent that the case was dis- 
missed. To argue that these transcripts 
were not obtained “for use in the case” is to 
ignore the fact that the dismissal was based 
in part on these transcripts. The costs 
incident thereto were properly taxed. Perl- 
man v, Feldman, 116 F. Supp. 102, reversed 
on other grounds, 2 Cir., 219 F. 2d 173. 


[Copying of Documents] 


The costs in connection with copying of 
documents are excessive. Conceding their 
necessity, only a reasonable expense will be 
allowed in connection therewith. Here, the 
defendants offer no explanation of their 
choice of the expensive process of electro- 
printing. Absent such a showing, the cost 
of photostating only will be allowed. The 
amount of $63.49 taxed by the clerk for the 
42 pages involved is reduced to $8.60, which 
represents the cost of commercial photo- 
stating thereof. 


[Depositions] 


The cost of depositions of the plaintiff's 
president, Lazarus, its vice-president, Grut- 
man, and its former officer Biberman, is 
objected to. Lazarus’ deposition required 
six days before argument to the court on 
matters held relevant to discovery, and 
three days more thereafter. It consists of 
1,415 pages. Grutman’s deposition consumed 
three days more and is 458 pages in length. 
Biberman’s deposition is another 157 pages. 
The sum total of the information gained 
thereby was that the two officers knew 
nothing about the claims made in this ac- 
tion, and that it was former officers of the 
plaintiff who had resigned prior to the com- 
mencement of this action that the defend- 
ants needed to examine. While 2,030 pages 
seems excessive to elicit information of such 
limited scope, this resulted in large part 
from a myriad of objections raised by the 
plaintiff's counsel which greatly contributed 
to the size of the depositions. The plaintiff 
will not be relieved of this item, In the 

883 F. Supp. 518. 

4167 F. Supp. 167. 


59 Cir., 240 F. 2d 384, 387. 
Su DON: Y., Civ. 111-1035 decided. Dec: 


10, 1959. 
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exercise of discretion,” the court directs 
that the cost of the Lazarus deposition, as 
well as that of Biberman, be borne by the 
plaintiff as taxed by the clerk. The Grut- 
man deposition was taken after plaintiff’s 
counsel had informed defendants, in writ- 
ing and in open court, that he knew nothing 
about the case. It is urged that its cost 
may not be taxed to the plaintiff under 
cases such as Harris v. Twentieth Century 
Fox Film Corporation’ In the light of the 
unusual vigor with which all efforts to ex- 
amine the plaintiff’s officers were resisted, it 
certainly was not unreasonable for the de- 
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fendants to disregard “volunteered” in- 
formation respecting Grutman’s lack of 
knowledge. Moreover the latter’s deposi- 
tion was actually used in connection with 
a very important motion in the case decided 
by Judge Sugarman.’ 

The court directs that the bill of costs be 
re-taxed in accordance with the following: 


(1) fees for copies of documents are 
reduced to $8.60. 


In all other respects, the motion to re- 
tax costs is denied. 


So Ordered. 


[] 69,680] United States v. The Watchmakers of Switzerland Information Center, 


Inc., et al. 


In the United States District Court for the Southern District of New York. Civ. 


96-170. Dated March 30, 1960. 


Case No. 1207 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 

Interrogatories—Person Located in Foreign Country—Objections—Requesting Party’s 
Control of Person to Be Interrogated—Objecting Party’s Desire to Cross-examine.—The 
fact that a person to be examined under “letters rogatory” in Switzerland was a managing 
director of the moving defendant, and thus within its control, was not a compelling 
reason for denying the motion to issue such letters, nor was cross-examination by the 
Government necessary. The interrogatories sought to establish that a foreign subsidiary 
was a separate entity from its domestic parent, and therefore not subject to the court’s 
jurisdiction. 

See Department of Justice Enforcement and Procedure, Vol. 2, § 8225.260. 

See 1960 Trade Cases f 69,668. 

For the plaintiff: Robert A. Bicks, Acting Assistant Attorney General, and W. D. 
Kilgore, Jr., Baddia J. Rashid, Richard B. O’Donnell, Mary Gardiner Jones, Max Free- 
man, W. Louise Florencourt, Carl L. Steinhouse, Elliott H. Feldman and Elhanan C. 
Stone, Attorneys, Department of Justice. 

For the defendants: Robert Perret for Eterna, A. G. Uhrenfabrik; Milbank, Tweed, 
Hope & Hadley for Watchmakers of Switzerland Information Center, Inc., Federation 
Suisse des Associations de Fabricants d’Horlogerie, and Ebauches, S. A.; Goodwin, 
Danforth, Savage & Whitehead for Longines-Wittnauer Watch Co., Inc., and Wittnauer 
et Cie, S. A.; Laporte & Meyers for Bulova Watch Co., Inc.; Nestor S. Foley and Covy- 
ington & Burling for Benrus Watch Co.; Manning, Hollinger & Shea for Gruen Watch 
Co, and Gruen Watch Manufacturing Co., S. A., all of New York, N. Y. 


Memorandum 


Casuin, Distict Judge [Jn full text]: This 
is a motion by defendant Wittnauer et Cie, 
S. A., pursuant to Rule 28(b) of the Fed- 
eral Rules of Civil Procedure, for the issu- 
ance of letters rogatory for the purpose of 
taking the testimony of Philippe Montant, 
Managing Director of Wittnauer et Cie, in 
Switzerland. The subject of the proposed 


letters rogatory concerns the activities of 
Wittnauer et Cie, S. A. as a separate en- 
tity from defendant Longines-Wittnauer 
Watch Co., Inc. in the United States. This 
subject matter was considered in a prior 
Memorandum of mine, dated March 15, 1960 
{1960 Trapve Cases { 69,668]. That Memo- 
randum denied a motion by the presently 
moving defendant to strike the plaintiff’s 
answers to a request for admission on the 


"Harris v. Twentieth Century Fox Films ® [1959 TRADE CASES f 69,375] 24 F. R. D. 
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same subject matter as herein considered as 
sham and frivolous. 


In that Memorandum I stated— 


“A perusal of the facts concerning which 
admission is sought indicates that the 
facts are either within the knowledge of 
plaintiff or that knowledge concerning the 
facts could easily be obtained. Plaintiff 
has not given reasons why it cannot truth- 
fully admit or deny the matters but rather 
has served an unequivocal denial. * * * 
At the argument of the motion the plain- 
tiff stated that ‘[the unequivocal] reply 
on behalf of the plaintiff was true insofar 
as plaintiff views the facts in this case’. 
(Emphasis supplied). Whether plaintiff 
means by this statement that the actions 
by Longines-Wittnauer Watch Co., Inc., 
the parent of Wittnauer et Cie, S. A. in 
the United States are completely the ac- 
tions of the subsidiary, Wittnauer et Cie, 
S. A., the moving defendant, I cannot 
determine from the record before me.” 


The papers in opposition to this motion, 
and the oral argument of the Government 
on the motion, have not served to enlighten 
me any further. I determine, therefore, that 
letters rogatory should issue. The fact that 
the person to be examined is a managing 
director of the moving defendant and thus 
within its control, is not a compelling reason 
for denying the motion. True it is, as the 
Government strongly argues, that the issue 
on which testimony is to be taken pursuant 
to the letters rogatory is a vital issue, 
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namely, the issue of personal jurisdiction 
over Wittnauer et Cie, S. A. However, the 
facts concerning which the testimony is to 
be taken to me appear to be purely formal. 


Because the facts to be testified to are 
formal the Government’s argument concern- 
ing the necessity of cross-examination is 
equally without merit. I cannot see where 
searching cross-examination by shrewd counsel 
could tend to reveal lies or evasions of a 
witness when, so far as I can determine, 
the questions to be asked on direct ex- 
amination will be similar to “Has Wittnauer 
et Cie, S. A. ever qualified to do business 
in New York State or any other State of 
the United States or has it ever requested 
such qualification?”. The answer adverse 
to the Government could be nothing but a 
“No”. If the Government wishes to dis- 
prove the answer it would be by rebuttal 
evidence rather than by cross-examination. 


Because of the impendency of the trial 
and the necessary delay in utilization of 
letters rogatory, the interrogatories to be 
propounded shall be served on the plaintiff 
by the moving defendant within five days 
of the entry of this order. Plaintiff may 
serve cross-interrogatories within five working 
days of the receipt by it of the interrogatories. 
Re-direct and re-cross-interrogatories may 
be served similarly within three working 
days. 


It is so ordered. 


[1 69,681] G. K. W., Inc., and Abe Friedel v. Philco Corporation, et al.; and Benjamin 


Katzoff, et al. v. Admiral Corporation, et al. 
In the United States Court of Appeals for the Second Circuit. 


Nos. 25969, 25970. 


Argued March 10, 1960. Decided April 4, 1960. 
Appeal from the United States District Court for the Southern District of New York. 


FREDERICK VANPELT BRYAN, Judge. 


Plaintiffs in actions for price discrimination and violation of the antitrust laws appeal 
from orders dismissing their respective claims for failure to prosecute. 


Clayton Antitrust Act 


Appeals—Dismissal of Action As to Some But Not All Parties—Appealability.— 
Orders dismissing two actions as to some but not all of the parties were not appealable 
where the trial court did not enter “the determination and direction for entry of judgment 
requisite for finality under the express language of F. R. 54(b).” 


See Private Enforcement and Procedure, Vol. 2, J 9015.12. 


For the plaintiffs-appellants: J. Robert Ellmer, of Swiger, Chambers, Kelley & 
Harragan, New York, N. Y. (Robert E. Nickerson, of Ivey, Barnum, O’Mara & Nickerson, 


Greenwich, Conn., on the brief.) 
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76,694 | 
United Whelan Corp. v. Sirbel Sales Corp. 


For the defendants-appellees: A. Vernon Carnahan, of Donovan, Leisure, Newton & 
Irvine, New York, N. Y. (James M. Ellis, of Donovan, Leisure, Newton & Irvine, New 


York, N. Y., on the brief), for Philco Corporation and Philco Distributors, Inc.; William 1D. 
Friedmann, of O’Brien, Driscoll & Raftery, New York, N. Y., on the brief), for Admiral 


Corporation and Admiral Corporation New York Distributing Division, Tuc. 


Before: CLARK, WATERMAN and Lewis,* Circuit Judges. 


[Appeals | 


Per Curtram: [Jn full text]: In these 
two antitrust and price-discrimination ac- 
tions, the district court has entered orders 
of dismissal for failure to prosecute, which, 
however, in one case have left the action 
standing as to one partnership plaintiffs and 
both defendants, and in the other case as 
to one partnership plaintiffs and one defend- 
ant. In neither case did the court enter the 


determination and direction for entry of 
judgment requisite for finality under the ex- 
press language of F. R. 54(b). Without 
that the judgments are not appealable. See 
3 Barron & Holtzoff, Federal Practice and 
Procedure § 1193.2 and note 56.9 (Wright 
Ed.); 6 Moore’s Federal Practice 245, 246, 
and note 7 (2d Ed. 1953); cf. Goldlawr v. 
Heiman, 2 Cir. [1959 TrapvE Cases { 69,580], 
273 F. 2d 729... The appeals are therefore 
dismissed. 


[J 69,682] United Whelan Corp. v. Sirbel Sales Corp. 


In the New York Supreme Court, New York County, Special Term, Part 1. 


143 


N.Y. L. J., No. 54, page 12. Dated March 21, 1960. 


Feld-Crawford Act 


Fair Trade—Defenses—Abandonment of Fair Trade Program.—A temporary injunc- 
tion was denied where there was a question as to whether or not the producers had so 
failed in their own enforcement as to be chargeable with abandonment of their fair trade 


programs. 


See Fair Trade, Vol. 1, J 3440.34. 


Fair Trade—Enforcement—Person Who May Maintain Suit—Scope of Retailer’s 
Enforcement Rights.—A retailer was denied a temporary injunction where it was not clear 
whether the producers or owners listed had established proper foundations for enforcing 
fair trade contracts. A retailer is in no better position than the producer of the goods. 


See Fair Trade, Vol. 1, J 3330.34. 


Fair Trade—Defenses—Relations Between Retailer and Manufacturers.—A retailer 
was denied a temporary injunction to enforce fair trade prices where a full inquiry as to 
the alleged cross-over or co-operative action between it and the manufacturers was 


necessary. 


See Fair Trade, Vol. 1, ] 3428.34. 


[Fair Trade Action] 


AvRELIO, Justice [Jn full text]: Plaintiff 
has instituted four actions in enforcement 
of the Feld-Crawford Act and in each action 
has moved for temporary injunction. (Mo- 
tions Nos. 8, 9, 10 and 11 of March 3, 1960.) 
The defendant in each action has moved for 
dismissal of the complaint pursuant to Rule 
106(4). (Motions Nos. 7, 12, 13 and 14 of 
March 3, 1960.) It is alleged in each com- 
plaint that each of the corporations therein 
listed has been and is a. producer of drug 


* Of the Tenth Circuit, sitting by designation. 
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store items which bear, or the label or 
content of which bear, the trademark, brand 
or name of the products or their producers 
which are in fair and open competition with 
commodities of the same general class pro- 
duced by others; that the named producers 
entered into fair trade contracts which are 
still in existence with numerous retailers 
of drug store items in the State of New 
York prescribing minimum-and stipulated 
consumer prices. The allegations are suf- 
ficient to meet the requirements of such a 
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pleading as enumerated in Automobile Elec- 
tric Service Corporation v. Times Square 
Stores Corporation (175 Misc. 865). The 
applications for dismissal of the complaints 
for insufficiency are denied. The plaintiff 
is not, however, entitled in these actions to 
temporary injunctive relief. At least upon 
some of the defenses raised, plaintiff should 
be required to establish clear legal right to 
the relief sought. It is not at all clear as 
to which, if any, of the numerous producers 
or owners have established a foundation 
authorizing and empowering them to en- 
force fair trade contracts, and the right of 
the plaintiff-retailer is no greater than the 


Cited 1960 Trade Cases 
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right of the producers or owners. There 
is sufficient, also, to require full inquiry as 
to the alleged cross-over or co-operative 
action between the plaintiff and the manu- 
facturers in the present enforcement of the 
Feld-Crawford Act. There is present, also, 
a question whether the producer or owners 
have so failed in their own enforcement 
as to be chargeable with abandonment of 
their fair trade programs. In these con- 
nections, it is not amiss to take note of the 
ubiquity of this plaintiff. In all the circum- 
stances, the application for temporary in- 
junction in each instance is denied. 


[f 69,683] United States v. Azteca Films, Inc.; Clasa-Mohme, Inc.; Mexfilms, Inc.; 
and Cinematografica Mexicana Exportadora, S. de R. L. de I. P..y C. V. 


In the United States District Court for the Southern District of New York. Civil 


Action No. 60 Civ. 1515. Filed April 13, 1960. 
Case No. 1514 in the Antitrust Division of the Department of Justice. 


Sherman Act and Wilson Tariff Act 


Importation and Distribution of Foreign Language Films—Consent Decree.—Amer- 
ican distributors and Mexican producers of Spanish-language motion picture films were 
prohibited by a consent decree from (1) block-booking films, (2) encouraging exhibitors 
to deal exclusively with defendant-distributors, (3) licensing films for exhibition more 
than 90 days later without permitting cancellation by exhibitor, (4) offering discriminatory 
“runs,” (5) granting unreasonable “clearances,” (6) fixing or suggesting minimum admis- 
sion prices, (7) dividing or allocating territories, (8) having beneficial interests in theatres, 
(9) arbitrarily refusing to distribute films, (10) restricting producers’ distribution and 
financial channels, (11) procuring governmental regulations which prevent exportation of 
films to the United States, and (12) acquiring ownership or control of any non-defendant 
distributor. 

See Combinations and Conspiracies, Vol. 1, f 2005.468, 2005.528, 2005.553, 2005.690, 
2005.718, 2005.785, 2005.833, 2005.865 and 2035; Monopolies, Vol. 1, { 2610.340; Resale 
Price Fixing, Vol. 1, J 3015.20. 

For the plaintiff: Robert A. Bicks, Acting Assistant Attorney General; W. D. Kil- 
gore, Jr., Charles L. Whittinghill, Richard B. O’Donnell, John D. Swartz, and Donald A. 
Kinkaid, Attorneys, Department of Justice. 


For the defendants: Hardin, Hess & Eder, by Frank Rashap, for Azteca Films, Inc., 
and Cinematografica Mexicana Exportadora, S. de R. L. de I. P. y C. V.; and Mervin 
C. Pollak for Clasa~-Mohme, Inc., and Mexfilms, Inc. 


this Final Judgment without trial or adju- 
dication of any issue of fact or law herein, 
and without admission by any party with 
respect to any such issue, and the court 
having considered the matter and being 
duly advised, 

Now, Therefore, upon consent of all the 
parties hereto, it is hereby 

Ordered, Adjudged and Decreed as follows: 
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Final Judgement 
[Consent Decree] 

Sytvester J. Ryan, District, Judge [Jn 
full text]: The plaintiff, United States of 
America, having filed its complaint herein 
on April 13, 1960, and the plaintiff and the 
defendants, by their respective attorneys, 
having severally consented to the entry of 
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I 


This court has jurisdiction of the subject 
matter hereof and the parties hereto. The 
complaint states claims upon which relief 
may be granted against the defendants un- 
der Sections 1 and 2 of the Act of Congress 
of July 2, 1890, as amended, entitled, “An 
act to protect trade and commerce against 
unlawful restraints and monopolies,” com- 
monly known as the Sherman Act, and Sec- 
tion 73 of the Act of Congress of August 
27, 1894, as amended, entitled “An Act To 
reduce taxation, to provide revenue for the 
Government, and for other purposes”, com- 
monly known as the Wilson Tariff Act. 


II 
As used in this Final Judgment: 


(A) “Person” means any individual, part- 
nership, firm, corporation or other business 
or legal entity; 


(B) “Spanish-language film’ means a 
motion picture in which the dialogue is in 
Spanish; 

(C) “Run” is the order or sequence in 
which motion picture theatres exhibit a mo- 
tion picture in any given area; 


(D) ‘Clearance’? means the number of 
days which by license between a distributor 
and an exhibitor must elapse between the 
exhibition of a motion picture at the latter’s 
theatre and the commencement of the ex- 
hibition of that same motion picture at 
another theatre in the same competitive 
area; 


(E) “Distributor defendants” means de- 
fendants Azteca Films, Inc., Clasa-Mohme, 
Inc., and Mexfilms, Inc., and each of them; 


(F) “Distributor” means any person en- 
gaged in the business of licensing and dis- 
tributing positive prints of films to exhibitors; 


(G) “Exhibitor” means any person en- 
gaged in the operation of a motion picture 
theatre in the United States. 


Ill 


The provisions of this Final Judgment 
applicable to any defendant shall apply also 
to its officers, employees, servants, agents, 
subsidiaries, successors and assigns, and to 
those persons in active concert or participa- 
tion with a defendant who receive actual 
notice of this Final Judgment by personal 
service or otherwise. 
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IV 
[Practices Prohibited] 


Defendants are jointly and severally en- 
joined and restrained from, directly or in- 
directly: 


(A) Conditioning the right to exhibit 
any Spanish-language film upon the tak- 
ing of a license to exhibit any other 
Spanish-language film; 

(B) Refusing to license Spanish-lan- 
guage films to any exhibitor for the pur- 
pose of discouraging or preventing any 
exhibitor from exhibiting any motion pic- 
tures distributed by any other distributor; 

(C) Licensing any Spanish-language 
film for exhibition on a date beyond 90 
days from the date of execution of such 
license without making any exhibition 
dates later than 90 days subject to can- 
cellation by the exhibjtor; 

(D) Offering for license any Spanish- 
language film for exhibition upon any 
run in any theatre in a manner which un- 
reasonably discriminates against any com- 
peting theatre; 

(E) Granting any unreasonable clear- 
ance; 

(F) Fixing or suggesting minimum ad- 
mission prices to be charged by any ex- 
hibitor; 

(G) Dividing or allocating with any 
nondefendant distributor the territories 
within which or the exhibitors to whom 
motion picture films will be licensed; 

(H) Holding or acquiring any financial 
or other beneficial interest in any motion 
picture theatre which exhibits Spanish- 
language films; 

(I) Arbitrarily refusing to distribute 
in the United States, on reasonable and 
non-discriminatory terms, Spanish-language 
films produced in Mexico by a producer, 
whether or not a member of Cimex, and 
regardless of whether he has obtained 
production financing from a source or 
sources not affiliated with Cimex; 


(J) Preventing any member of Cimex 
from (1) financing the production of a 
Spanish-language film outside the chan- 
nels affiliated with Cimex, or (2) distrib- 
uting in the United States to exhibitors 
any such film so financed through a dis- 
tributor other than the distributor defend- 
ants or one designated by any defendant; 


(K) Preventing any member of Cimex 
from directly or indirectly licensing films 
produced with financial assistance from 
Banco Nacional Cinematografico, S. A., 
through distributors not affiliated with or 
designated by Cimex; 
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Basic Books, Inc. v. FTC 


(L) Procuring or attempting to pro- 
cure regulations, orders or actions from 
any government or agency thereof which 
prevent any person from obtaining or ex- 
porting to the United States Spanish- 
language films, or securing and exercising 
distribution rights thereto; 

(M) Establishing or acquiring owner- 
ship or control of any non-defendant dis- 
tributor. 

V 


Defendant Cimex is directed forthwith to 
revise and to maintain its bylaws and any 
other of its rules regulating its conduct and 
the conduct of its members and its affiliates 
to conform to and allow compliance with 
the terms of this Final Judgment. 


VI 


For the purpose of securing compliance 
with this Final Judgment, duly authorized 
representatives of the Department of Justice 
shall, upon written request of the Attorney 
General, or the Assistant Attorney General 
in charge of the Antitrust Division, and on 
reasonable notice to any defendant, made to 
its principal office, be permitted: 

(A) Access during the office hours of 
said defendant to all books, ledgers, ac- 
counts, correspondence, memoranda and other 
records and documents in the possession or 
under the control of said defendant relating 
to any matters contained in this Final Judg- 
ment, and 


(B) Subject to the reasonable conven- 
ience of said defendant and without restraint 
or interference from it, to interview officers 
or employees of said defendant, who may 
have counsel present, regarding any such 
matters. 


Upon such written request the defendant 
shall submit such reports in writing to the 
Department of Justice with respect to any 
matters contained in this Final Judgment as 
may from time to time be necessary to the 
enforcement of said Final Judgment. No 
information obtained by the means provided 
in this Section shall be divulged by any rep- 
resentative of the Department of Justice to 
any person other than a duly authorized 
representative of the Executive Branch of 
the plaintiff, except in the course of legal 
proceedings to which the United States is 
a party for the purpose of securing compli- 
ance with this Final Judgment or as other- 
wise required by law. 


VII 


Jurisdiction is retained for the purpose of 
enabling any of the parties to this Final 
Judgment to apply to this Court at any time 
for such further orders and directions as 
may be necessary or appropriate for the 
construction or carrying out of this Final 
Judgment or for the modification of any of 
the provisions thereof, and for the purpose 
of the enforcement of compliance therewith 
and for the punishment of violations thereof. 


[f 69,684] Basic Books, Inc., a corporation, and Leonard Davidow, Nathan Handy, 
Herman A. Fischer, as officers of said corporation v. Federal Trade Commission. 


In the United States Court of Appeals for the Seventh Circuit. September Term, 1959— 
January Session, 1960. No. 12774. Dated April 8, 1960. 


On Petition to Review an Order of the Federal Trade Commission. 


Federal Trade Commission Act 


FTC Enforcement and Procedure—Misrepresentation of Encyclopedia—No Error in 
Refusing Testimony of Twenty Witnesses.—A Federal Trade Commission order prohibit- 
ing a publishing firm from falsely representing to buyers of its encyclopedia that they 
have been “specially selected” to receive free copies of the book for advertising purposes 
was affirmed. Testimony on the company’s behalf of accurate statements made by its 
salesmen, or as to customer satisfaction, was rejected as having no bearing on the fact 
that misrepresentations were made in other instances. 

See Unfair Practices, Vol. 2, { 5081.070, 5095.30, 5099.40, and FTC Enforcement and 
Procedure, Vol. 2, { 8611.81. 

FTC Enforcement and Procedure—Limited Cross-Examination—Absence of Abuse 
of Discretion.—In a suit based upon a Federal Trade Commission order prohibiting mis- 
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representation of an encyclopedia, the hearing examiner was not shown to have abused 


his discretion in limiting the cross-examination of witnesses as to terminology used by 
salesmen, credibility and collateral matters. 


See FTC Enforcement and Procedure, Vol. 2, { 8611.10. 


FTC Enforcement and Procedure—“Alleged” Statement—Request for Production of 
Statements—Requirements.—The denial of a request by a publishing firm for access to 
statements made by witnesses to attorney-examiners of the Federal Trade Commission 
prior to the initiation of administrative proceedings was proper where the firm failed to 
show that the statement, if it existed at all, was in a form or possessed qualities which 
would require its production. An investigator’s summary of an oral statement by a witness 
need not be produced, except in connection with cross-examination which, in this instance, 


was completed long before the request for the statement was made. 
See FTC Enforcement and Procedure, Vol. 2, J 8611.64. 
For the petitioners: Herman A. Fischer, Alex Akerman, Jr. 
For the respondent: Alan B. Hobbes, Jno. W. Carter, Jr., Ralph S. Cunningham, Jr. 
Affirming and enforcing a cease and desist order of the Federal Trade Commission in 


Dkt. 7016. 


Before Knocu and Castte, Circuit Judges, and Jurrcens, District Judge. 


[FTC Order—Review] 


Juercens, District Judge [Jn full text]: 
The Petitioners, Basic Books, Inc., a cor- 
poration, and Leonard Davidow, Nathan 
Handy and Herman A. Fischer, as Officers 
of said corporation, are engaged in the sale 
and distribution of an encyclopedia and 
other books. 


A complaint was filed by the Federal 
Trade Commission charging petitioners with 
making (through agents and salesmen em- 
ployed to obtain orders for petitioners’ 
books by house-to-house canvassing) false 
and deceptive statements concerning their 
business activities, the price of their en- 
cyclopedia and other matters, in violation of 
the Federal Trade Commission Act. 


The Hearing Examiner issued an initial 
decision and proposed order to cease and 
desist which was adopted by the Commis- 
sion with exceptions which are not here 
material. 


[Petitioners Contentions] 


The Petitioners contend that it was error 
(1) to refuse the proffered testimony of 
twenty customers of Basic Books for the 
purpose of showing a course of conduct in 
doing business; (2) to limit cross-examina- 
tion of witnesses; and (3) to deny petitioners 


1 The pertinent provisions of the Act are as 
follows: 

(a) Unfair methods of competition in com- 
merce, and unfair or deceptive acts or practices 
in commerce, are declared unlawful. 
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access to statements made by witnesses to 
attorney-examiners of the Commission prior 
to initiation of the administrative proceedings. 


[FTC Findings] 


The Commission found that in the course 
of their activities, petitioners had, through 
their salesmen, falsely represented to pro- 
spective purchasers (1) that they were 
engaged in conducting surveys for various 
purposes; (2) that petitioners’ encyclopedia 
was being given free to a selected number 
of persons for advertising purposes; (3) 
that the encyclopedia was being given free 
with the purchase of yearly supplements; 
(4) that the prospective customer had been 
specially selected to receive a set of books; 
(5) that certain other books, to be selected 
by the customers, were given free with the 
purchase of the encyclopedia and yearly 
supplements; and (6) that the price at 
which the books were being offered was 
reduced from the regular price and was 
being offered for a limited time only. 


[Cases Cited 


The Commission’s findings of the decep- 
tive selling practices, having the support of 
substantial evidence, are binding on this 
court. Federal Trade Commission v. Winsted 


“The Commission is empowered and directed 
to prevent persons, partnerships, or corporation 
_. from using unfair methods of competition 

in commerce and unfair or deceptive acts or 
practices in commerce.’’ 15 U. S.C: A. § 45(a). 
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Hosiery Co., 258 U. S. 483 (1922); Excelsior 
Laboratory, Inc. v. Federal Trade Commission 
[1948-1949 Trane Cases § 62,345], 171 F. 
2d 484 (2d Cir. 1948); Independent Directory 
Corp. v. Federal Trade Commission [1950- 
1951 Trape Cases § 62,817], 188 F.. 2d 
[4]68 (2d Cir. 1951); Federal Commission v. 
Standard Education Society [1932-1939 TRADE 
Cases J 55,170], 302 U. S. 112 (1937). 


[Charges Substantiated by Testimony 
of Witnesses] 


The first assignment of error is without 
merit. In presenting its prima facie case 
of violations the Commission called numerous 
witnesses. Each testified that the repre- 
sentatives of Basic Books had in fact made 
statements to them substantiating the charges 
made by the Commission in its complaint. 


[Weight of Testimony] 


To refute this testimony, Basic Books 
called two of its salesmen who testified 
concerning representations which they made 
to customers generally. The weight and 
credibility to be accorded their testimony 
was a matter for the trier of the facts. It 
may have been possible and may be as- 
sumed arguendo that Basic Books could 
have called twenty trustworthy witnesses 
to testify that such representations had not 
been made to them. Such evidence, how- 
ever, would not refute the testimony which 
was previously given by the fifteen wit- 
nesses that such misrepresentations had in 
fact been made to them. That a person 
or corporation, through its agents, may have 
made correct statements in one instance has 
no bearing on the fact that they made mis- 
representations in other instances. 


The fact that petitioners had satisfied 
customers was entirely irrelevant. They 
cannot be excused for the deceptive prac- 
tices here shown and found, and be insu- 
lated from action by the Commission in 
respect to them, by showing that others, 
even in large numbers, were satisfied with 
the treatment petitioners accorded them. 
Independent Directory Corp. et al. v. Federal 
Trade Commission [1950-1951 Trape Cases 
{ 62,817], 188 F. 2d 468 (2d Cir. 1951). The 
Commission did not commit error in re- 
fusing the testimony of twenty satisfied 
customers from whom Basic Books’ agents 
had successfully solicited sales. 
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[Question of Limited Cross-Examination] 


The error charged in limiting cross- 
examination makes reference to the testi- 
mony of Clifford D. Harbor. Petitioners’ 
counsel was not permitted to interrogate 
this witness concerning an experience with 
a collection agency. On cross-examination 
the witness stated that he had failed to make 
payments and that the account had been 
turned over to a collection agency. At this 
point objection to further cross-examination 
as to collection agencies was made. Peti- 
tioners stated the question as to payment, 
and so forth “would go to the attitude of 
the witness; however, I will pass.” The 
Hearing Examiner stated that the matter 
had been gone into and the collateral trans- 
actions with a loan agency with a great 
deal of hearsay testimony would add noth- 
ing; to this the attorney for the petitioners 
stated, “I agree with the court.” 


Error is charged in restricting the cross- 
examination of Dorothy Johnson and Howard 
D. Rasmussen concerning interviews with 
the Attorney-Examiner for the Federal 
Trade Commission. The petitioners at- 
tempted through cross-examination of these 
witnesses to show that agents for the Com- 
mission had implanted the ideas regarding 
improper selling tactics in the minds of the 
witnesses. Rasmussen was questioned on 
cross-examination in this connection and 
was permitted to answer an inquiry as to 
the use of the specific terms or expressions 
“survey” “free books” “selected few”, by the 
Commission’s agent at the time he inter- 
viewed the witness. From a review of the 
testimony of Dorothy Johnson, both on 
direct and cross-examination, we conclude 
that there was no abuse of discretion in 
restricting further cross-examination of the 
witness on the subject. 


[Extent of Cross Examination 
Determined by Trial Judge] 


The extent of the cross-examination on 
collateral matters is peculiarly within the 
discretion of the trial judge. His action 
will not be interfered with unless there has 
been a plain abuse of discretion. United 
States v. Manton, 107 F. 2d 834 (2d Cir. 
1938), cert. denied, 309 U. S. 664 (1940). 
Needless protraction, conduct of an ex- 
amination in a manner unfair to a witness, 
undue inquiry into collateral matters to test 
credibility, and the like, are elements of 
cross-examination which properly lie within 
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the discretion of the trial judge, and there 
can be no reversal except for abuse. Wright 
v. United States, 183 F. 2d 821 (D. C. Cir. 
1950); Glasser v. United States, 315 U. S. 60 
(1942). 


[Abuse of Discretion Absent] 


There was no abuse of discretion in limit- 
ing the cross-examination by the Hearing 
Examiner. 


[Access to Statements] 


Denying petitioners access to statements 
made by witnesses to attorney-examiners of 
the Commission prior to initiation of the 
administrative proceedings is the third as- 
signment of error. In support thereof the 
petitioners cite and rely heavily on Jencks v. 


WES d00 UL 5 Oop (1997): 


[Vagueness of “Alleged” Statement] 


In the course of cross-examination one 
of respondent’s witnesses, Stanley Pazera, 
who had purchased books from petitioner, 
made reference to “the statement that I 
gave” the Commission’s investigator. In the 
context in which it appears the reference 
does not disclose whether it was to a state- 
ment in writing by the witness, his oral 
statement recorded by the investigator and 
signed or approved by the witness, or was 
merely the witness’ manner of indicating 
that the investigator made notes during the 
interview. Petitioner did not examine the 
witness as to the form of the “statement” to 
which he referred but some 24 days later 
requested access to all statements in the 
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possession of the Commission made by wit- 
nesses produced or to be produced by the 
Commission. 


[Request for Production—Requirements] 


Petitioners made no showing that the al- 
leged “statement” of Pazera, if it existed 
at all, was in the form or possessed the 
qualities which would require its production. 
An investigator’s summary of an oral state- 
ment by a witness need not be produced. 
Communist Party of the United States v. 
Subversive Activities Control Board, 254 F. 
24314, 3255(D. GE: Girt1957y. Moreover 
the request for production was made long 
after the petitioners had completed cross- 
examination of the witness and he had been 
excused. Production, when required, is for 
impeachment purposes and the statement is 
to be turned over “at the time of cross- 
examination” (Palermo v. United States, 360 
U.S. 343, 345 (1959)) to “facilitate proper 
cross-examination”. United States v, Rosen- 
beta, 2574 Ee 2d ./60 5 6deeds Atal 95S)3 
affirmed 360 U. S. 367 (1959). 


[No Error in Refusal to Order 
Production] 


Petitioners made no showing whatsoever 
that any statements of other witnesses ex- 
isted. Under the circumstances the Hearing 
Examiner’s refusal to order production was 
not error. 


[FTC Order Affirmed and Enforced] 


The order of the Commission is affirmed 
and enforced. 
Affirmed and Enforced. 


[| 69,685] Federal Trade Commission v. Walter L. Dilger, Secretary, Beatrice 


Foods Co. 


In the United States Court of Appeals for the Seventh Circuit. 
Dated April 4, 1960. 


1959—April Session, 1960. No. 12801. 


September Term, 


Appeal from the United States District Court for the Northern District of Illinois, 


Eastern Division. 


Federal Trade Commission Act 


FTC Enforcement and Procedure—Privileged Matter—Census Reports—Subpoena 
Duces Tecum.—The Federal Trade Commission cannot compel the production of a copy 
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Federal Trade Commission Enforcement and Procedure—Census Information—Pro- 

cedure for Issuance of Subpoena.—The Federal Trade Commission is not required by 

Sec. 8 of the FTC Act to ask the President to direct the Bureau of the Census to furnish 


it with information given by a respondent before issuing a subpoena for a copy of 
the report. 


See Federal Trade Commission Enforcement and Procedure, Vol. 2, { 8731. 


Federal Trade Commission Enforcement and Procedure—No Error in Court’s Refusal 
to Hear Evidence—Admissibility of Document—Relevancy.—The district court did not 
err in refusing to hear evidence offered by the secretary of a dairy products company 
for the purpose of showing that the Commission had in its record sufficient evidence to 
enable it to decide the issues before it without certain documents called for by a subpoena 
duces tecum. The state of the record before the Commission was not in issue. 


See Federal Trade Commission Enforcement and Procedure, Vol. 2, { 8801.410. 


For the petitioner-appellee: Alan B. Hobbes, E. K. Elkins. 
For the defendant-appellant: Thomas A. Reynolds, Edward J. Wendrow, Edward 


L. Foote. 


Reversing and remanding a cease and desist order of the Federal Trade Commission 


in Dkt. 6653. 


Before Hastincs, Chief Judge, KNocu, Circuit Judge, and Pratt, District Judge. 


[Nature of Action| 


Hastines, Chief Judge [/n full text]: 
This is an appeal from a district court order 
requiring respondent-appellant, Walter L. 
Dilger, as secretary of Beatrice Foods Co. 
(Beatrice), to comply with a subpoena 
duces tecwm issued by the Federal Trade 
Commission, petitioner-appellee (Commis- 
sion), in the course of a proceeding against 
Beatrice. 


[“Merger” and “Practices” Violations] 


In the main proceeding,’ out of which 
this ancillary action arose, the Commission 
filed a complaint against Beatrice on Octo- 
ber 16, 1956, alleging in substance that 
Beatrice, through a series of 44 acquisitions 
of other corporations, violated the “merger” 
provisions of Section 7 of the Clayton Act, 
15 U. S. C. A. § 18 (38 Stat. 731, as amended, 
64 Stat. 1125); and, by those and a further 
series of 87 acquisitions of non-corporate 
businesses, violated the “practices” provi- 
sions of Section 5(a)(1) of the Federal 
Trade Commission Act, 15 U. S. C. A. 
§ 45(a)(1) (38 Stat. 717, as amended, 66 
Stat. 632). During the course of hearings 
held since that time, Beatrice has furnished 
certain documentary evidence in response 
to three earlier subpoenas. 


[Subpoena Requirements] 


On December 30, 1958, the disputed 
subpoena was served upon Beatrice’s secre- 
tary requiring him to produce: 


“1, All schedules submitted to the 
Bureau of the Census on Form MC 20C 
by all plants, manufacturing establish- 
ments or units owned or controlled by 
your concern in conjunction with the 
1954 census of manufacturers together 
with copies of all correspondence clarify- 
ing or amending said schedules or reports.” 


[Retained Copies of Census Forms 
Demanded| 


It has been understood by all parties that 
the subpoena demands the corporation’s re- 
tained “copies” of the census forms or 
schedules prepared by Beatrice and now 
held in its corporate files. 


[Action to Enforce Subpoena] 


The hearing examiner denied a motion 
by Beatrice to quash this fourth subpoena; 
and the Commission subsequently denied 
an interlocutory appeal therefrom, ruling 
that the corporation’s retained copies of the 
census reports were not privileged, that 
the examiner could and should receive the 
records sought under appropriate orders 
to withhold from competitors the informa- 
tion therein set out, and that such informa- 


1In re Beatrice Foods Company, F. T. C. 
Docket No. 6653. 


Trade Regulation Reports 


1 69,685 


76,702 


tion was material and relevant to the issues 
in the main proceedings. Subsequently, 
the hearing examiner ordered the subpoenaed 
documents produced under seal at a hearing 
set for May 5, 1959, the records to be re- 
ceived in camera and not to be made avail- 
able for inspection by anyone other than 
parties to the proceeding. Compliance with 
the subpoena was refused and the hearing 
adjourned. The Commission thereupon in- 
stituted the instant action in the district 
court to enforce the subpoena. 


[Production of Census Reports Ordered], 


The district court granted the Commis- 
sion’s enforcement petition and ordered 
Beatrice to produce its copies of the census 
reports for use in the Beatrice case and 
denied enforcement for two related cases 
against National Dairy Products Company 
and The Borden Company. This appeal 
is from the enforcement order in the Bea- 
trice case. The Commission has not ap- 
pealed from the denial in the other two 
related cases. 


[Contested Issues] 


Appellant charges error in three adverse 
holdings by the district court; the con- 
tested issues arising therefrom may be sum- 
marized as follows: 


I. Whether the provisions of Sections 8 
and 9 of the Census Act, 13 U. S.C. A. 
§§ 8, 9, create a “privilege” prohibiting the 
production and use in litigation by the 
Federal Trade Commission against Beatrice 
of copies of census reports or schedules 
prepared by Beatrice and submitted to the 
Bureau of the Census, such “copies” having 
been retained by Beatrice in its corporate 
files? 

II. Whether Section 8 of the Federal 
Trade Commission Act? requires the Com- 
mission first to attempt to obtain informa- 
tion from the Department of Commerce by 
a request to the President before issuing a 
subpoena or seeking its enforcement? 


III. Whether the district court, in an 
ancillary subpoena enforcement proceed- 
ing, must hear evidence for the purpose of 
determining whether the record before the 
Commission in a pending administrative 


215 U. S. C. A. § 48 (38 Stat. 722) provides: 
“The several departments and bureaus of the 
Government when directed by the President 
shall furnish the commission, upon its request, 
all records, papers, and information in their 
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proceeding already contains evidence suf- 
ficient to enable it to decide the issues 
therein without the documents called for 
by the subpoena? 


if 
[Nature of Requested Material] 


The subpoena in question required the 
production of copies of all schedules pre- 
pared by Beatrice and submitted to the 
Department of Commerce, Bureau of the 
Census, on Form MC 20C in conjunction 
with the 1954 census. These schedules 
were prepared on forms furnished by the 
Census Bureau, and each schedule (original 
and copy) had printed at the top of page 
one the following: 


“CONFIDENTIAL—This report should 
be returned within 30 days of its receipt. 
This report is required by Act of Con- 
gress (13 U. S. C. 131). Your report is 
confidential and only sworn Census em- 
ployees will have access to it. Jt cannot 
be used for purposes of taxation, investiga- 
tion or regulation.” (Italics added.) 


The copy of each schedule to be retained 
by the company preparing it had printed 
across the bottom of the page in bold type: 


hE EP* THIS"*COPYIPOR YOUR hes: 


[Census Act Provisions] 


The 1954 manufacturer’s census was taken 
pursuant to the Census Act, 13 U. S.C. A. 
§ 131. Section 224 of the Act imposes 
criminal penalties for failure to respond 
completely and correctly to requests for 
information from the Department of Com- 
merce in connection with such census. 
Section 214 imposes criminal penalties upon 
Government employees for wrongful dis- 
closure of information coming into their 
possession by reason of their employment. 


Section 8 of the Census Act authorizes 
the Secretary of the Department of Com- 
merce, in his discretion, to make available 
for genealogical and other purposes certain 
returns and data from the population, agri- 
culture and housing schedules (manufac- 
turing schedules are not mentioned); and 
Section 8(c) provides, “In no case shall 
information furnished under authority of 


possession relating to any corporation subject 
to any of the provisions [of this Act] and shall 
detail from time to time such officials and em- 
ployees to the commission as he may direct.”’ 
(Italics added.) 
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this section be used to the detriment of 
the persons to whom such information 
relates.” 

The so-called “privilege” or “prohibition” 
provisions of the Census Act are found in 
Section 9, which read in applicable part: 


“$9. Information as confidential; ex- 
ception 

“(a) Neither the Secretary, nor any 
other officer or employee of the Depart- 
ment of Commerce or bureau or agency 
thereof, may, except as provided in sec- 
tion 8 of this title— 

“(1) use the information furnished under 
the provisions of this title for any pur- 
pose other than the statistical purposes 
for which it is supplied; or 

“(2) make any publication whereby the 
data furnished by any particular estab- 
lishment or individual under this title can 
be identified; or 

“(3.) permit anyone other than the sworn 
officers and employees of the Department 
or bureau or agency thereof to examine the 
individual reports.” (Italics added.) 


[Statutory Interpretation by FTC] 


The Commission contends, in support of 
the holding below, that the express lan- 
guage in Section 9, supra, restrains only 
the actions of the Secretary of Commerce 
and officers and employees of his Depart- 
ment and that such restraint or privilege 
is limited solely to information in the 
custody of the Bureau of the Census. It 
argues that no privilege is extended for 
information or records (such as the retained 
copies in this instance) remaining in the 
possession of persons who make reports to 
the Bureau. It goes further to urge that 
the Congress “studiously omitted” the privi- 
lege asserted by appellant. The Commis- 
sion agrees that there is an expressed motive 
of encouraging candid reports to the Bu- 
reau of the Census, but says that this was 
sufficiently implemented by the provision 
limiting the use and release of those reports 
by the Bureau. It points to the lack of 
any statutory requirement that the reporting 
party shall keep and maintain copies of 
reports made by it. In short, the Commis- 
sion seeks a strict and narrow interpretation 
of Section 9, limited to the precision of its 
expression and arrangement, that the Con- 
gress “intended to enact, no more and no 


less.” 
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[Legislative Intent] 


In seeking a reversal here, Beatrice urges 
that the Congress and the Executive De- 
partment intended that the schedules be 
used only for the purpose for which they 
were collected; that individuals and citizens 
supplying confidential information should 
not be harmed thereby; that the information 
furnished should not be used to the detri- 
ment of the parties submitting it; and that 
the information should remain confidential 
between the Bureau of the Census and the 
party submitting it. It argues that the basic 
objectives and purposes of the Census Act 
cannot be avoided by a limited or restric- 
tive interpretation, but that it must be given 
that meaning which will carry out the ex- 
pressed legislative policy. Beatrice strongly 
insists that to give effect to the Commis- 
sion’s position would result in frustration 
of the Congressional purposes and lead to 
a contradictory and absurd result. 


[History of Census Act] 


Both parties have made reference to the 
legislative history of the Census Act. With- 
out attempting to set out a summary of 
such material here, a review of this history 
makes it clear to us that the Congress 
sought to encourage the cooperation of in- 
dividuals and businesses in furnishing re- 
quested information and to that end gave 
unreserved assurances that no harm would 
result from compliance; that there need be 
no fear that disclosures would be made; 
and that for the protection of the rights 
and interests of persons furnishing infor- 
mation, severe criminal penalties would be 
invoked. 


[Attorney General Opinion] 


It is also quite clear that the Executive 
Department of the United States Govern- 
ment has expressed this same view. The 
Department of Justice, in an opinion dated 
September 29, 1930, from the Attorney Gen- 
eral, William D. Mitchell, to the Secretary 
of Commerce; stated that the Director of 
the Census should decline to furnish certain 
requested census information to the Women’s 
Bureau of the Department of Labor. This 
opinion makes reference to the legislative 
history and Congressional purpose of the 
Census Act, as well as to certain statutory 
It significantly quotes from a 


2 36 Ops. Att’y Gen. 362 (1930). 
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proclamation of the President of the United 
States on November 22, 1929, issued after 
the enactment of the Act of June 18, 1929 
(Public Law No. 13, 71st Cong.), wherein 
it was said to the people that: 


“The sole purpose of the census is to 
secure general statistical information re- 
garding the population and resources of 
the country, and replies are required from 
individuals only to permit the compilation 
of such general statistics. No person can 
be harmed in any way by furnishing the 
information required. The census has 
nothing to do with taxation, with military 
or jury service, with the compulsion of 
school attendance, with the regulation of 
immigration or with the enforcement of 
any national, state or local law or ordi- 
nance. There need be no fear that any 
disclosure will be made regarding any 
individual person or his affairs. For the 
due protection of the rights and interests 
of the persons furnishing information 
every employee of the Census Bureau is 
prohibited, under heavy penalty, from dis- 
closing any information which may thus 
come to his knowledge.” 


[Letter of Census Bureau Director] 


Defendant’s Trial Exhibit 2* is a letter 
from the Director of the Bureau of the 
Census sent out in 1955 to manufacturers. 
It enclosed copies of the ‘Annual Survey 
of Manufacturers Form MA-100” for re- 
porting operations during 1955. It calls 
attention to the stautory requirement for 
filing the report and says: “The law also 
requires that your report be held absolutely 
confidential. It cannot be used for any 
purposes of taxation, regulation, or investi- 
gation.” It gives instruction in the method 
of preparation of the 1955 report and sig- 
nificantly directs the manufacturers in the 
precise manner of “using your ‘File Copy’ 
of the 1954 Census of Manufacturers report.” 


[FTC Contentions] 


The Commission argues that the fore- 
going documents relate solely to informa- 
tion in the possession of the Census Bureau 
and to disclosure by officials and employees 
of that Bureau. It contends they have no 
application to retained copies in the custody 
of the informant. In effect, the Commis- 
sion concedes that it could not enforce a 
subpoena against the Census Bureau and 
require the production of the original sched- 


4This letter is set out in full in appellant's 
brief, pages 28a-30a. 
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ule on file there. Jt seeks now to do indi- 
rectly that which it cannot do directly.’ We 
cannot believe the Congress intended such 
a result. 


[Bethlehem Steel Case Cited] 


This precise and important issue has: not 
been passed upon by a court of appellate 
review. The only reported case called to 
our attention construing 13 U. S. C. A. 
8§ 8, 9 is United States v. Bethlehem Steel 
Corporation [1958 Trape Cases f 69,026], 
D. C-S7D: iN, Y.<20_ FSR DM 568471058): 
In that case the United States brought an 
action against two steel companies to enjoin 
them from proceeding with a proposed 
merger charged to be in violation of the 
Clayton Act. The United States moved for 
an order requiring the companies to pro- 
duce copies of reports filed by them with 
the Department of Commerce, Bureau of 
the Census. The companies did not oppose 
production of the copies of the reports, but 
urged, as a condition, that the United States 
be required to supply the companies with 
copies of similar reports filed by other 
major steel producers. The Census Bureau 
refused to make this information available 
to the Department of Justice or to any other 
person. The district court, in an opinion 
by Judge Weinfeld, held that the United 
States could not be required to supply de- 
fendants with reports filed by other major 
steel producers, since such reports were 
confidential under the statute. 


[“Prizileged” Information] 


While the facts and the issue in the 
Bethlehem Steel case, supra, are different 
from those in the case at bar, Judge Wein- 
feld gave careful consideration to the privi- 
lege statute and its legislative history. He 
concluded that it is the information fur- 
nished to the Census Bureau that is privi- 
leged, saying: 


“One need not probe far to understand 
that when Congress imposed upon citi- 
zens the duty of disclosing information 
of a confidential and intimate nature, its 
purpose was to protect those who com- 
plied with the command of the statute. 
Apart from giving assurance to citizens 
that the integrity of the information would 
be preserved by the Government, another 
purpose was to encourage citizens to 
submit freely all data desired in recogni- 
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tion of its importance in the enactment 
of laws and other purposes in the national 
interests. Accordingly, Congress created 
a privileged status as to the information 
furnished to the Census Bureau and di- 
rected its confidential treatment so as to 
prevent misise. 21 BR. Dat 570) 


[Income Tax Decisions—Irrelevancy] 


The Commission next contends that in- 
come tax decisions are squarely analogous 
and constitute authoritative precedent for 
compelling the production of copies of other- 
Wise privileged information. We do not 
believe this asserted parallel runs true. 
Cases holding that copies of income tax 
returns can be produced involve an entirely 
different statute and Congressional purpose. 
Under the provisions of 26 U. S.C. A. § 6103 
there is Congressional authority whereby 
such tax returns may be made available. 
With limited exceptions found in Section 8, 
there is no such authority given in the 
Census Act. As Mr. Justice Frankfurter 
said in Trade Comm’n v. Bunte Bros. [1940- 
1943 Trape Cases J 56,098], 312 U. S. 349, 
353 (1941), “Translation of an implication 
drawn from the special aspects of one stat- 
ute to a totally different statute is treacher- 
ous business.” 


[Census Data] 


It is said here that the data compiled 
in the manufacturer’s census schedule is 
but a summary of information to be found 
in the company’s other business records 
available to the Commission and that no 
harm can come to Beatrice as a result of 
producing its copy of the schedule. The 
Commission urges that it will thereby be 
saved considerable time and effort in at- 
tempting to make its own summary. How- 
ever, such census schedules are cast in 
their proper perspective by the Director of 
the Bureau of the Census in the following 
statement: 


“The sections of Title 13 dealing with 
confidentiality of Census reports were en- 
acted for the purpose of protecting com- 
panies against any harm which might 
result from their complying with a Census 
reporting requirement. This privileged 
relationship enables the Census Bureau 
to require response to inquiries which 
are necessarily formulated on a uniform 


5 Taken from a letter dated April 29, 1959, 
shown in full on pages 30a-32a of appellant’s 
brief, in which a company was refused copies 
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basis for all companies in a particular 
activity regardless of whether or not their 
books of record directly yield the re- 
quested information. For this and other 
reasons estimates and approximations are 
necessarily acceptable in statistical report- 
ing to an extent that would not be ac- 
ceptable for financial or certain other 
purposes. Furthermore, it is essential to 
the economical and speedy consumma- 
tion of statistical programs that the rules 
governing reporting permit the companies 
to authorize subordinate officials to fur- 
nish information directly before formal 
clearance with comptrollers, auditors or 
company counsel, and that this informa- 
tion frequently be furnished before final 
figures have been developed in the com- 
pany record system. In brief, the confi- 
dential relationship which is present in 


Census reporting is vital to its effective- 


ness.” > 


We are aware that such a letter cannot 
serve as authoritative precedent in this 
court, but it does clearly describe the con- 
ditions under which such schedules are 
prepared 


[Conclusion] 


In light of the foregoing review, we con- 
clude that the Commission cannot compel 
the production of a copy of a census sched- 
ule in possession of the company that fur- 
nished the original thereof to the Census 
Bureau through enforcement of a subpoena 
duces tecum. To hold to the contrary, we 
believe, would run counter to the Con- 
gressional purpose of the Census Act and 
the assurances given by the Government 
to the public. These assurances of con- 
fidentiality and protection constitute a pledge 
of good faith on the part of the Congress, 
the President and the Department of Com- 
merce. We do not think that another arm of 
the Government (the Federal Trade Commis- 
sion) can be heard to say that such repre- 
sentations may be avoided in this indirect 
manner. The United States has given its 
word and should be permitted to keep it. 


Courts should construe a statute agree- 
able with its dominant purpose so as to 
carry out the legislative policy. S. E. C. v. 
Joiner Corp., 320 U. S. 344, 350-51 (1943). 
We do not agree that we are here attempt- 
ing to “supply what Congress has studiously 


of its own census schedules in order to comply 
with a Federal Trade Commission subpoena. 
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omitted,” as was the case in F, T. C. v. 
Simplicity Pattern Co. [1959 Trappe CaAsEs 
J 69,361], 360 U. S. 55, 67 (1959). 


[Error in Subpoena Enforcement Order] 


We hold that the district court erred in 
ordering enforcement of the subpoena in 
question. 


li 
[Presidential Consent] 


We agree with the Commission that it 
was not required to ask the President to 
direct the Bureau of the Census to furnish 
it the requested information before issuing 
a subpoena or seeking its enforcement. 
We read no such mandate in Section 8 of 
the Federal Trade Commission Act, 15 
U.S. C. A. § 48. Ch. Fleming v. Montgomery 
Ward & Co., 7 Cir., 114 F, 2d 384, 392 
(1940), cert. denied, 311 U. S. 690. No 
cases have been cited in support of appel- 
lant’s contention. Neither do we believe 
that the doctrine of exhaustion of adminis- 
trative or extra-judicial remedies has any 
application to the problem facing us in the 
case at bar. 


We hold that the district court did not 
err in rejecting this contention of appellant. 
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II. 
[Refusal to Hear Evidence] 


We further hold with the Commission 
that the district court did-not err in refusing 
to hear evidence offered by appellant for 
the purpose of showing that the Commis- 
sion had in its record evidence sufficient 
to enable it to decide the issues before 
it without the documents called for by the 
subpoena. The district court properly ob- 
served that the state of the record before 
the Commission was not in issue before it. 
The question of relevancy in relation to the 
admissibility of the document in question 
remains an open question to be determined 
in a proper forum. Civil Aeronautics Board 
v. Hermann, 353 U. S. 322, 323-24 (1957). 


[Reversal of Order—Cause Remanded] 


Having held, under the issue considered 
in part I herein, that the district court 
erred in ordering enforcement of the sub- 
poena in question, the order of the district 
court appealed from is reversed; and this 
cause is remanded for further proceedings 
not inconsistent with this opinion. 


Reversed and Remanded. 
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Letter to Mr. Robert Sheriffs Moss, Attorney and Counsellor at Law, 815 Fifteenth 
Street, N. W., Washington 5, D. C. B-140042. Dated January 15, 1960. 


Antitrust Laws 


Joint Ventures—Collusive Bidding—Sale of Milk to Governmental Agencies.—The 
Comptroller General of the United States, responding to a dairy’s charges that two other 
dairies had engaged in collusive bidding in violation of the antitrust statutes by jointly 
bidding (as “joint venturers”) for contracts to furnish milk to a military installation, noted 
that “by submitting bids as a joint venture the [two dairies] eliminated any possibility 
of illegality in connection with their bids since they were then acting in concert as a 
single entity for the very purpose of bidding on and performing the contracts.” Also, 
in view of the fact that the protesting dairy had itself submitted a bid, there was no reason 
to suggest that the two dairies “believed that they had effectively discouraged competition.” 


See Combinations and Conspiracies, Vol. 1, ¥ 2005, 2005.503. 


[Joint Venture] 


Reference is made to your letters of June 
26, 1959, July 10, 1959, and September 18, 
1959, relative to the protest of Quaker Maid 
Dairy Products, Inc., Philadelphia, Pennsyl- 
vania, against the awards of contracts Nos. 
DA-28-013-A1-2434 and DA-28-013-AI-2435, 
dated June 29, 1959, to the Sterling Davis 
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Dairy, Wrightstown, New Jersey, and Rai- 
nier’s Dairies, Bridgeton, New Jersey, as 
joint bidders under Invitations for Bids 
Nos. AI-28-013-59-83 and AI-28-013-59-84, is- 
sued May 26, 1959, by the Purchasing and 
Contracting Office at Fort Dix, New Jersey. 


The invitations for bids were issued for 
the purpose of entering into contracts for 
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the meeting of the requirements of Fort Dix 
and the McGuire Air Force Base for milk 
and other dairy products during the fiscal 
year beginning on July 1, 1959, and ending 
on June 30, 1960. It was intended that bid- 
ding on a portion of the total requirements 
should be restricted to small business con- 
cerns which accounts for the fact that more 
than one invitation for bids was issued. 


The joint venture of Sterling Davis Dairy 
and Rainier’s Dairies was the successful 
bidder on items Nos. 8 and 11 of Invitation 
No. AI-28-013-59-83 and on items Nos. la, 
4 and 5 of Invitation No. AI-28-013-59-84. 
Those items called for deliveries of milk 
in fibre containers and the estimated re- 
quirements were: 2,220,000 one-half pints 
of milk on orders requiring only two hours’ 
notice; and quantities of 15,468,000 one-half 
pints of milk, 31,809,720 one-half pints of 
milk, 1,230,000 quarts of milk and 360,000 
one-half gallons of milk which would be 
required for delivery under other specified 
conditions. The bids received on the par- 
ticular items of the two invitations were as 
follows: 


Invitation No. AI-28-013-59-83 


Item8 Itemil1 


Sterling Davis Dairy and 
Rainier’s Dairies...... 


Durling Farms, White- 


$0.05375 $0.04488 


house Station, New 

jersey POCO ATT: 0.065 0.053 
Quaker Maid Dairy Prod- 

Cte Ln Cee eee ane 0.047 
Regis Milk Co., Nor- 

BO lie Wig te. KD. Ee? 0.0489 

Invitation No. AI-28-013-59-84 
Item1la TItem4 Item5 

Sterling Diavis 


Dairy and Rai- 
nier’s Dairies. . 
Lehigh Valley Co- 
operative Farm- 
ers, Allentown, 


$0.04488 $0.15289 $0.3049 


Zescmcese ie k as 0.0478 0.17 0.336 
Quaker Maid 
Dairy Products, 

nies mjeigitod.. 0.163 0.326 


Bids received in response to the two in- 
vitations were scheduled for opening on 
June 15, 1959 (at 2 p.m. EDST, for Invita- 
tion No. AI-28-013-59-83 and at 2:30 p. m. 
EDST, for Invitation No. AI-28-013-59-84). 
Their stated terms and conditions included 
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provisions that bids signed by an agent must 
be accompanied by evidence of his authority 
and that “The contract will be awarded to 
that responsible bidder whose bid, conform- 
ing to the Invitation for Bids, will be most 
advantageous to the Government, price and 
other factors considered.” The invitations 
also incorporated certain special provisions, 
paragraph 7 of which deals with compliance 
with the Agricultural Marketing Agreement 
Act of 1937, as amended, and included among 
the various provisions of sections 601 through 
674 of Title 7, United States Code. Para- 
graph 7 of the special provisions sets forth 
a certification that the bidder is complying 
with and will continue to comply with all 
marketing agreements, licenses and orders 
executed or issued by the Secretary of Agri- 
culture, pertaining to milk or its products 
and applicable to any of the commodities 
to be furnished under the contract for which 
the bid is offered. It provides for the fur- 
nishing of a certificate of such nature by 
subcontractors and for possible default 
termination action “If the Contractor vio- 
lates or fails to comply with any of the 
foregoing requirements.” It provides, further, 
that “the determination of the Secretary of 
Agriculture as to the failure of compliance 
by the Contractor or subcontractor to which 
they have certified or agreed shall be final 
and conclusive on the parties thereto.” 

The bids of the joint venture were dated 
June 15, 1959, and signed by William K. 
McDaniel as “Authorized Representative.” 
Mr. McDaniel was an officer and general 
manager of the Sterling Davis Dairy and, 
approximately two hours before the sched- 
uled opening of bids, there was submitted 
a signed copy of an agreement dated June 
12, 1959, between the Sterling Davis Dairy 
and Rainier’s Dairies which related to the 
matter of bidding on certain of the items of 
the two invitations for bids. 


[Alleged Collusive Bidding] 


In connection with the protest of Quaker 
Maid Dairy Products, Inc., there was for- 
warded with your letter of June 26, 1959, 
a copy of a letter dated June 22, 1959, from 
the law firm of Shapiro, Rosenfeld, Stalberg 
& Cook, Philadelphia, Pennsylvania, in sup- 
port of a protest made in a telegram from 
Mr. Sigmund Twersky, president of Quaker 
Maid Dairy Products, Inc., to the purchas- 
ing and contracting officer. Information 
concerning the protest was received from 
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the Department of the Army and one of our 
representatives discussed the matter with 
you and Mr. Twersky shortly after receipt 
of the departmental report. 


Mr. Twersky had contended that the joint 
venture bids were collusive, unreasonable, in 
restraint of trade, in violation of the anti- 
trust statutes, rigged, etc. The contentions 
were made in the letter dated June 22, 1959, 
from the firm of Shapiro, Rosenfeld, Stal- 
berg & Cook, that past practices of the 
Sterling Davis Dairy and Rainier’s Dairies 
constituted collusive bidding; that the joint 
bids were illegal under Government procure- 
ment law; that they were improperly pre- 
pared in that they were executed without 
proper authorization; that the joint venture 
is not financially responsible as an inde- 
pendent business entity, and that the joint 
venture could not have certified that it was 
in compliance with the Federal milk market- 


ing laws. The record also shows that a 
Last 3 mos. 
of 1956 
Sterling Davis Dairy 
glasse containers |. seme a4: $0.04875 
fibrescontalnenrsss salts. <a 
Rainier’s Dairies 
glassiicontainerse .c=-.)... eel: 0.049 
fibre containers) ..44 /4. =: 
Puritan 
glass containersn.. +a le 0.05 
fibfe, .containersyii.e4 qe. 0.055 
Jersey Maid 
SlasseCcOntainers a: -ien ee 
fibre containers ......... 0.06 


Greenhill 
glass containers 


Quaker Maid 
fibre containers 


Lehigh Valley 
fibre containers 


Farmland 
fibre containers 
Sealtest 
glass containers 
fibre containers 
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firm of attorneys in Allentown, Pennsyl- 
vania, representing Lehigh Valley Coopera- 
tive Farmers, questioned the authority of 
Mr. McDaniel to sign the bid of the joint 
venture under Invitation No. AI-28-013-59-84. 


It was stated in the letter of June 22, 1959, 
that for many years the Sterling Davis 
Dairy and Rainier’s Dairies joined in supply- 
ing milk items to Fort Dix either as sub- 
contractor for each other or under some 
other arrangement. Information was fur- 
nished with respect to the separate bids of 
the two concerns for deliveries of milk to 
Fort Dix in one-half pint containers during 
the last three months of the year 1956, the 
first six months of the year 1957, the fiscal 
year beginning on July 1, 1957, and the 
fiscal year beginning on July 1, 1958. Ac- 
cording to the data set forth in the letter, 
the bidding on the particular items was as 
follows: 


First 6 mos. Fiscal Yr. Biscal Ya: 
of 1957 1958 1959 
$0.0397 $0.0444 $0.0519 

0.0549 
0.0442 0.0439 0.0525 
0.055 0.055 
0.0445 0.062 0.06 
0.05 0.065 
0.0475 
0.04489 0.063 
0.0466 
0.051 
0.05375 
0.06 
0.06 


Attention was invited to the relatively 
slight difference of $0.00025 between the 
1956 bids of the two companies, to the 
difference of $0.0005 between their bids for 
the fiscal year beginning on July 1, 1957, 
and to the difference of $0.0006 and $0.0001 
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between the bid prices of the two concerns 
on milk deliveries in glass and fibre con- 
tainers for the fiscal year beginning on July 
1, 1958, as to which neither company was 
the successful bidder on the items involved. 
Nothing was said with respect to the differ- 
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ence of $0.0045 between their bids for the 
first six months of the year 1957. However, 
it was pointed out that the Sterling Davis 
Dairy and Rainier’s Dairies were the first 
and second lowest bidders for the first three 
periods; that the Sterling Davis Dairy sub- 
mitted the lowest of the two bids for the 
first two periods; that Rainier’s Dairies sub- 
mitted the lowest of the two bids for the 
third period, and that, while neither com- 
pany was the lowest bidder for the fourth 
period, the Sterling Davis Dairy quoted prices 
which were lower than those quoted by 
Rainier’s Dairies. 

It was argued that the companies alter- 
nated in submitting the lower of the two 
bids and that the only explanation for the 
increase in their bid prices for the year 
beginning on July 1, 1958, is the possibility 
that they believed in 1958 that competition 
with other dealers had been effectively dis- 
couraged. It was stated that under section 
1-111.2 of the Armed Services Procurement 
Regulation certain non-competitive prac- 
tices are prohibited and that some of the 
prohibited practices are collusive bidding, 
follow-the-leader pricing, rotated bids, uni- 
form estimating systems, sharing of business 
and identical bids. 


The contracting officer had raised certain 
questions respecting the propriety of making 
awards to the joint bidders and the matter 
was eventually submitted to the Office of 
the Judge Advocate General of the Army 
for an advisory opinion. On the basis of 
the facts presented, advice was furnished to 
the effect that it was not believed that the 
alliance of the two firms constituted such 
an undue restraint of trade that the joint 
venture bids must be disregarded; and that, 
in the absence of evidence to the contrary, 
the agreement of the joint venturers, to- 
gether with the existing evidence showing 
that Mr. William K. McDaniel was the 
secretary of one of the corporations, was 
sufficient to establish the prima facie au- 
thority of that individual to sign the bids 
on behalf of the joint venture. 

Subsequently, Headquarters, U. S. Army 
Training Center, Infantry, Fort Dix, New 
Jersey, reported by memorandum of July 
14, 1959, that it had no evidence of any 
facts, other than as alleged in the letter of 
June 22, 1959, from Shapiro, Rosenfeld, 
Stalberg & Cook, which might tend to 
establish possible violation of the antitrust 
laws by the Sterling Davis and Rainier’s 
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Dairies. It was stated that, while there had 
been in the past a pattern of rotating bids 
and an apparent sharing of the business by 
the two concerns, this has not resulted in 
higher costs to the Government as these 
bidders have been consistently low with the 
exception of the year 1958. Irrespective of 
the past activities of the two concerns, it 
is Our Opinion that by submitting bids as 
a joint venture the Sterling Davis Dairy 
and Rainier’s Dairies eliminated any possi- 
bility of illegality in connection with their 
bids since they were then acting in concert 
as a single entity for the very purpose of 
bidding on and performing the contracts. 
Moreover, it is questionable whether there 
was any collusive bidding by the two con- 
cerns under the previous advertisements, 
although they may have subcontracted with 
each other from time to time in connection 
with the performance of their Government 
contracts. 

Aside from the question as to the applica- 
bility of the Federal antitrust statutes to 
proposed deliveries of milk within the State 
of New Jersey by dairies located within 
that State, it appears that, in order to sus- 
tain a claim that a particular agreement is 
in violation of the antitrust statutes, it must 
be demonstrated that the agreement either 
resulted in a substantial lessening of compe- 
tition or tended to create a monopoly. That 
does not appear to have been the situation 
here and, in view of the price quoted by 
Jersey Maid for delivery of half-pints of 
milk to Fort Dix during the fiscal year 
beginning on July 1, 1957, there would seem 
to be no reason to suggest that, at the time 
of bidding on the fiscal year 1959 require- 
ments, the Sterling Davis Dairy and Rainier’s 
Dairies believed that they had effectively 
discouraged competition. 

The advertising statutes do not prohibit 
subcontracting or the consideration of bids 
by two or more persons or firms as joint 
venturers; and it is a general rule that each 
of several joint venturers has the power to 
bind the others and to subject them to lia- 
bility to third persons in matters which are 
strictly within the scope of the joint enter- 
prise. See 30 Am. Jur. 980, Joint Adven- 
turers, section 55. The fact that the joint 
venture agreement in this case related spe- 
cifically to bidding on items of the two 
invitations appears, therefore, to have con- 
stituted sufficient evidence of the authority 
of Mr. McDaniel, as an officer of the Sterling 
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Davis Dairy, to sign the bids on behalf of 
both the Sterling Davis Dairy and Rainier’s 
Dairies. 


There has been developed certain infor- 
mation with respect to the contention that 
the joint venturers could not have certified 
that they were in compliance with the Fed- 
eral milk marketing laws. The Department 
of the Army did not originally report on 
that feature of the protest and, in the course 
of the conference held in our Office with 
you and Mr. Twersky, it was suggested that 
you submit evidence in support of such 
contention. There was forwarded with your 
letter of September 18, 1959, a copy of an 
opinion of the United States District Court, 
filed June 5, 1959, in the case of United 
States v. Sterling Davis Dairy and J. Sterling 
Davis, d/b/a Sterling Davis Dairy, Civil Ac- 
tion 164-59. The opinion stated that the 
motion for summary judgment would be 
granted “to the end that a mandatory in- 
junction will issue pursuant to the prayer of 
the complaint.” However, with respect to 
the contention of the defendants that they 
were not in violation of Federal Milk Mar- 
keting Order No. 27, the Court sustained 
the Government’s position that, only after 
a proceeding under section 15(A) of the 
Agricultural Marketing Agreement Act of 
1937, as amended, may defendants attain 
judicial review of the alleged violation of 
Order No. 27. The defendants subsequently 
filed an appeal in the matter with the Secre- 
tary of Agriculture and it is understood that 
final action has not been taken on such 
appeal. If and when an order is issued in 
accordance with the opinion of June 5, 1959, 
defendants would apparently be required to 
deposit certain amounts into the registry of 
the Court pending the outcome of all pro- 
ceedings. 


In compliance with our informal request, 
we received a supplemental report on the 
protest of Quaker Maid Dairy Products, 
Inc., from the Department of the Army, 
containing statements of the contracting 
officer and the Judge Advocate at Fort 
Dix, New Jersey. Both statements refer to 
the fact that Fort Dix, or at least such part 
thereof which is involved in the receipt of 
milk deliveries, is not within the boundary 
of any existing Federal milk marketing area. 
The contracting officer states that his head- 
quarters has no information that the certifi- 
cation of the joint venture is false; and the 
Judge Advocate has given consideration to 
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various statements furnished to him in con- 
versations with the purchasing and contract- 
ing officer, who represented the contracting 
officer in the consideration of the bids re- 
ceived under the two invitations here involved. 


It appears that Mr. Compagna, the con- 
tracting officer’s representative, was aware 
at the time of the opening of bids (June 15, 
1959) that the Federal Market Administra- 
tion Office for the New York-New Jersey 
milk marketing area had alleged that the 
Sterling Davis Dairy was in violation of 
Market Order No. 27, but that he also 
understood that the Dairy denied and has 
continued to deny that it was in violation of 
such order and the question had not been 
resolved. Mr. Compagna is stated to have 
taken the position that the joint venture’s 
certification was, in the absence of proof 
to the contrary, accurate and truthful; that, 
even if the Sterling Davis Dairy were in vio- 
lation of Order No. 27, it was not violating 
any Federal milk marketing order in con- 
nection with deliveries required to be made 
under the two contracts for deliveries of 
milk to Fort Dix; and that, in any event, 
the provisions of paragraph 7 of the special 
provisions do not require the Army to reject 
a bid or to terminate upon written notice to 
the contractor. 


We realize that the Department would 
have a certain amount of discretion in the 
matter of rejecting a bid or canceling a con- 
tract on account of known violations of milk 
marketing orders. However, by inference at 
least, the Judge Advocate and the contract- 
ing officer have indicated that the bid and 
contract provisions would not have warranted 
such actions in the present case. The Judge 
Advocate’s statement underlines that part 
of paragraph 7 of the special provisions 
which uses the qualifying words; “and ap- 
plicable to any of the commodities to be 
furnished under the contract for which this 
bid is offered and/or to the bidder.’ Also, 
both the Judge Advocate and the contracting 
officer, by emphasizing the boundary of Fort 
Dix, appear to be in agreement that the 
delivery point is the important factor in de- 
termining whether Marketing Order No. 27 
is applicable to deliveries as specified in the 
two invitations for bids. On such basis, if 
the contracting office knew at the time the 
invitations were issued that Fort Dix was 
not located in any Federal milk marketing 
area, paragraph 7 of the special provisions 
should have been deleted. 
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In view of the foregoing, we would not 
be warranted in concluding that the awards 
made to the joint venture were illegal in 
any respect. Also, in view of the indicated 
interpretation of paragraph 7 of the special 
provisions by responsible officials of the De- 
partment of the Army, it is apparent that 
no useful purpose would be served in fur- 
ther exploring the possibility that the con- 
tracts might be canceled if the Secretary 
of Agriculture should deny the pending ap- 
peal and find that the Sterling Davis Diary 
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is subject to the record-furnishing require- 
ments of Federal Milk Marketing Order 
No. 27. If the Army then attempted to can- 
cel the contracts, it would undoubtedly be 
confronted with another dispute which would 
have to be determined by the Secretary of 
Agriculture and, in all probability, such a 
dispute would not be finally settled before 
the expiration of the two contracts. 


Accordingly, it is our view that no further 
action by our Office in the matter is required. 


[f 69,687] United States v. Blue Diamond Corp., et al. 


In the United States District Court for the Northern District of California, Southern 
Division. Civil No. 38703. Filed March 10, 1960. 


Case No. 1486 in the Antitrust Division of the Department of Justice. 


Sherman Act 


Action Against Corporation Already Dissolved by Merger.—A corporation’s dissolution 
by merger into another corporation, before the filing of a government antitrust action, 


was insufficient basis for dismissing the action. 


See Department of Justice Enforcement and Procedure, Vol. 2, J 8221. 


For the plaintiff: Lyle L. Jones, Attorney, Department of Justice, San Francisco, Cal. 


For the defendants: John A. Busterud for Western Reinforcing Steel; Heller, Ehrman, 


White & McAuliffe for Gilmore-Skoubye Steel Contractors; McCutchen, Doyle, Brown & 
Enersen for Blue Diamond and U. S. Steel; Pillsbury, Madison & Sutro for Bethlehem; 
Athearn, Chandler & Hoffman for Judson Steel; Thelen, Marrin, Johnson & Bridges for 
Soule Steel; Morrison, Forster, Holloway, Shuman & Clark for Ceco Steel Products; 
and Brobeck, Phleger & Harrison for Pittsburgh-Des Moines and Joseph T. Ryerson & Son, all 
of San Francisco, Cal. W. Floyd Cobb for Meehleis Steel Co.; Schapiro & Malamed for South- 
west Steel Rolling Mills, both of Los Angeles, Cal. Jones, Lane, Weaver & Daley, Stockton, Cal., 
for A. F. Klinger, Inc. Fitzgerald, Abbott & Beardsley for Herridk Iron & Pacific States 


Steel; and Robert H. Moran for Rutherford & Skoube, both of Oakland, Cal. 


Order Denying Motion to Quash Service 
of Summons on Blue Diamond Cor- 
poration, and to Dismiss 


[Action Filed Subsequent to Merger] 


WoOLLENBERG, District Judge [Jn full text] : 
Defendant Blue Diamond Corporation’s mo- 
tion to quash and to dismiss is hereby denied. 


Defendant Blue Diamond Corporation was 
on May 11, 1959, before this action was 
filed, merged into The Flintkote Company. 
It is this defendant’s contention that this 
action filed subsequent to the merger can 
not be maintained under the laws of the 
State of Delaware, the state of incorporation 
of Blue Diamond Corporation. 


This court is of the opinion that the dis- 
cussion to be found in United States v. Line 
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Material Co. {1953 TrapE CAsEs { 67,456], 
202 F. 2d 929 (C. C. A. 6th), in reference 
to the interpretation of the corporation laws 
of the State of Delaware indicating that a 
civil suit would continue even though against 
a corporation dissolved by reason of merger, 
is sound. It might also be reasoned from 
Melrose Distillers, Inc. v. United States [1959 
TRADE Cases { 69,335], 359 U. S. 271 (1959) 
that if a criminal action under the Sherman 
Antitrust Act is of sufficient “vitality” to 
survive after dissolution, certainly then a 
civil action may be maintained against a 
corporation dissolved by merger under the 
Delaware Statutes. 

The motion to quash service of summons 
herein is without merit. As the record in- 
dicates, service upon proper parties has been 
fully effected. 
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[69,688] Johnson & Johnson v. Robert L. Morse, Stanley Robins, Arnold G. Oppen- 
heimer, co-partners, doing business under firm name and trade style of Home Delivery 
Service Co, 


In the United States District Court for the Southern District of New York. Civil 
146-117. Filed April 11, 1960. 


New York Fair Trade (Feld-Crawford) Act 


Fair Trade—Injunction—Contempt Proceedings—Burden of Proof—Sales by Trans- 
feree—In proceedings for civil contempt for alleged violations of an injunctive decree 
prohibiting sales below fair trade prices, the burden of proof (which must be “clear and 
convincing”) “lies somewhere between the criminal ‘reasonable doubt’ burden and the civil 
‘fair preponderance’ burden.” On this principle, two individuals were not guilty of con- 
tempt where they transferred their accounts receivable to another individual who later, 


without knowledge of the transferors, sold below fair trade prices. 


See Fair Trade, Vol. 1, J 3380.34. 


For the plaintiff: Rogers, Hoge & Hills, New York, N. Y., and John A. Keeffe and 


George M. Chapman, of counsel. 


For the respondents: Fred A. Brue, New York, N. Y., for Robert L. Morse and 


Stanley Robins. 


[Fair Trade Action—Contempt} 


Levert, District Judge [In full text]: This 
is a motion to adjudge the above-named 
respondents in civil contempt of a decree 
of this court dated July 29, 1959. 


This motion was brought on for argu- 
ment by an order to show cause dated Feb- 
ruary 25, 1960, returnable March 1, 1960 and 
adjourned to March 3, 1960. After argu- 
ment before the court and after a hearing 
on March 7, 1960, at which the parties sub- 
mitted testimony and exhibits, decision was 
reserved. After receiving briefs and pro- 
posed Findings of Fact and Conclusions of 
Law, I hereby find as follows: 


Findings of Fact 


1. For many years Johnson & Johnson 
has been in business selling and manufac- 
turing a line of bandages, gauze, surgical 
dressings, and other cotton goods; adhesive 
plasters and adhesive tape; supporters, ankle 
wraps, knee wraps, and other elastic prod- 
ucts; baby oils, lotions, powders, and other 
baby products; antiseptics, ointments and 
other similar articles which are packaged, 
ready for immediate use, and are advertised 
and promoted to the ultimate consumer. 
Johnson & Johnson products, distributed 
directly and through wholesalers, are sold 
in more than 100,000 retail outlets through- 
out the United States. (Garre affidavit, 
pp. 1-2) 
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2. To protect the identity and prestige of 
its products, Johnson & Johnson, through 
the years, has developed and used the trade- 
marks “Johnson & Johnson” and “John- 
son’s.” These marks have been duly registered 
in the United States Patent Office and 
are presently valid and subsisting. (Garre, 
supra, p. 2) 

3. The identifying trademarks are affixed 
to the wrappers and cartons in which John- 
son & Johnson products are packaged. 
These trademarks are prominently featured 
in Johnson & Johnson advertising, and they 
have become known to the trade and to the 
public as representing merchandise of John- 
son & Johnson. In New York State, John- 
son & Johnson products and trademarks 
have been extensively displayed and are 
widely sold. The good will attached to 
these trademarks is a valuable asset of 
Johnson & Johnson. (Garre, supra, p. 2) 


4. Johnson & Johnson has spent a great 
deal of money advertising its products and 
trademarks. In the fiscal year 1957 the 
advertising expenditure exceeded $5,000,000 
and in 1958 also exceeded $5,000,000. In 
addition, retailers display Johnson & John- 
son products on their counters and in their 
cash register areas. (Garre, supra, p. 2) 


[Fair Trade Contracts} 


5. The products of Johnson & Johnson 
are in direct competition with a number 
of brands; for example, Mennen Co., and 
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Bauer & Black, division of the Kendall 
Company. The competition among these 
major manufacturers makes Johnson & 
Johnson desirous to protect its good will. 
Johnson & Johnson has sought to achieve 
this objective by instituting a fair trade pro- 
gram setting minimum retail resale prices 
for its products in states where such a pro- 
gram is lawful. In New York State, in ac- 
cordance with the Fair Trade Act, Johnson 
& Johnson has executed many fair trade 
contracts with retailers, establishing fair 
trade prices for its various products. (Garre, 
supra, pp. 2-3) 

6. In November or December of 1958, re- 
spondents Robert L. Morse of 5601 River- 
dale Avenue, Bronx, New York, Stanley 
Robins of 5565 Netherland Avenue, Bronx, 
New York, and Arnold G. Oppenheimer, 
then residing at 1738 University Avenue, 
Bronx, New York, formed a partnership to 
do business as Home Delivery Service Co., 
P. O. Box 64, South Station, Yonkers, New 
York. (S. R. 54, 64) The proof that David 
Roth was a member of this partnership is 
inadequate and I must decline to find that 
he was a partner. 

7. Morse, Robins and Oppenheimer signed 
the partnership statement filed in the City 
Clerk’s Office, Yonkers, New York. (S.R. 65) 

8. The above described partnership of 
Morse, Robins and Oppenheimer main- 
tained an office and place of business at 38 
Lawrence Street, Yonkers, New York. 
(S. R. 40) 


[Mail Order Sales] 


9. The Morse, Robins and Oppenheimer 
partnership conducted business by means of 
a mail order flyer designed by Roth (S. R. 
Ex. A) and sold by mail order from P. O. 
Box 64, South Station, Yonkers, New York, 
products of Johnson & Johnson’s manu- 
facture at below fair trade prices. (S. R. 60) 

10. The delivery service of Home De- 
livery Service Co. extended throughout 
Manhattan, Bronx, Westchester and Queens 
Counties. (S. R. Ex. A) 

11. Roth made the selection of items to 
be sold and designated the prices at which 
they should sell. (S. R. 28-29, 60) 

12. The Morse, Robins and Oppenheimer 
partnership maintained a bank account at 
Marine Midland Trust Co., One William 
Street Branch, New York, N. Y. (S. R. 74) 
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13. The only signature allowed on this 
account was that of Morse. (S. R. 74) 
Morse was at all times relevant hereto and 
still is an insurance broker. (S. R. 13) 
Robins was in 1958 and until some time in 
1959 a piece goods clothing buyer. (S: R. 
16) He is now engaged full time in an en- 
terprise known as H. D. S. Sales Corp., 
below described. (S. R. 26) Oppenheimer 
was at all times relevant hereto and still is a 
clothing buyer. (S. R. 70-71) 


14, Roth was at all times relevant hereto 
and still is a pharmacist (S. R. 13) During 
1959 Roth devoted his full time to the enter- 
prise of Home Delivery Service Co., and 
later in 1959 he devoted his full time to 
Hi DS. Sales Corp. CS. R. 35) 30) 


15. On February 15, 1959, Oppenheimer 
withdrew and was released from the part- 
nership of Home Delivery Service Co., 38 
Lawrence Street, Yonkers, New York. 
(SERe Ease) 

16. On May 12, 1959, this action was 
commenced by the filing of a summons and 
complaint in the office of the clerk of this 
court. Respondents Robert L. Morse and 
Stanley Robins were served on May 14, 
1959; Arnold G. Oppenheimer was not 
served. 

17. The respondents Morse and Robins 
deliberately defaulted in their appearance in 
the above-mentioned action. Oppenheimer 
who was not served, did not appear nor 
answer. 

[Injunction] 


18. On July 29, 1959, a decree was en- 
tered upon such defaults which provided as 
follows: 


“Ordered, Adjudged and Decreed that 
defendants, Robert L. Morse, Stanley 
Robins and Arnold G. Oppenheimer, co- 
partners, doing business under the firm 
name and trade style of Home Delivery 
Service Co., their officers, agents, servants, 
employees, attorneys, personal representa- 
tives, heirs, successors and assigns and 
any person in active concert or participa- 
tion with them be, and they hereby are, 
permanently enjoined from advertising, 
offering for sale, or selling any commodi- 
ties bearing plaintiff's name or trademarks 
at prices less than those stipulated in 
plaintiff’s fair trade contracts and supple- 
ments thereto in force and effect with re- 
tailers in the State of New York, and 
from otherwise violating the terms and 
conditions of said fair trade contracts.” 
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19. Morse, Robins and Oppenheimer were 
duly served with copies of the above decree 
of this court. (Affidavits of service attached 
to judgment of permanent injunction by de- 
fault signed by Judge Cashin of this court 
on July 29, 1959.) 


[Trin der of Assets] 


20. On the 25th day of May, 1959, re- 
spondents Morse and Robins sold and 
transferred the accounts receivable of Home 
Delivery Service Co. to one Helene Ullman, 
wife of David Roth. 


21. On or about May 27, 1959, respond- 
ents Morse and Robins filed in the office of 
the clerk of the County of Westchester, 
New York, a certificate of discontinuance 
of ‘the business partnership of Home De- 
livery Service Co. (Affidavits of Robert L. 
Morse and Stanley Robins, sworn to on 
March 3, 1960.) '° 

22. Helene Ullman, wife of David Roth, 
took possession of the transferred assets. 


23. As Helene Ullman, Helene Ullman 
Roth established a business known asC&S 
Sales Co., opened a bank account at the 
Chemical ‘Bank New York Trust Co. (then 
known as Chemical Corn Exchange Bank) 
and continued the open delivery of products 
of petitioner’s manufacture through P. O. 
Box 24, South Station, Yonkers, New York, 
the address formerly used by Home De- 
livery ServiceCo. (Stern, Arentsen affidavits, 
S. R. 91) 

24. An order form similar to that used 
by Robins, Morse and Oppenheimer when 
doing business as Home Delivery Service 


Co. was used by C & S Sales Co. 


25. The order form of respondents Morse, 
Robins and eu which Roth created 
reads: 


“Home Delivery Service Co. 
P. O. Box 64, South Station 
Youkers, N.Y.” 
(S. R. Ex. A) 


26. The order form of Helene Ullman 
Roth, a/k/a Helene Ullman, d/b/a C & S 


Sales Co. reads: 


““Frome Delivery Service’ 
C&S Sales Co. 
P. O. Box #24, New York 
lane ayes? 
(S. R. Ex. B) 


27. The delivery service of Helene UIl- 
man Roth, a/k/a. Helene Ullman, d/b/a 
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C & S Sales Co., extended throughout Man- 
hattan, Bronx, Westchester and Queens 
Counties. (S. R. Ex. B) 


28. Helene Ullman Roth, as C & S 
Sales Co., opened an additional mail order 
location, to wit: P. O. Box 24, New York 
TAN EWaYOrk MCS Re OO, pike by) 


29. Said address, P. O. Box 24, New York 
71, New York, was furnished to persons 
ordering from the Yonkers address, i.e., 
P. O. Box 24, South Station, Yonkers, 
New York. (Stern, Arentsen affidavits) 


[Sales by Transferee] 


30. Through such means Helene Ullman 
Roth sold and delivered products of John- 
son & Johnson’s manufacture at prices be- 
low those established by its fair trade 
contracts. 


31. The respondents Morse and Robins 
with Roth and two others, one John Keeley 
of Massachusetts and David Robins of 
Manhattan, the latter the father of re- 
spondent Robins, formed a New York cor- 
poration named H. D. S. Sales Corp. (S.R. 
37), with an office and principal place of 
business at 208-10 233rd Street, New York, 
New York. (S. R. 42) 


32. The officers and interests in H. D, S. 
Sales Corp. were as follows: 


Stock 

Name Title Ownership 
Robert Morse President 25% 
Stanley Robins Vice President 25% 
David Roth Treasurer 25% 
John Keeley 124% 
David Robins 12%4% 


33. The initials H. D. S. in the name of 
the corporation were chosen to keep the’ 
initials of Home Delivery Service Co. (S. R. 
22) 

34. The active management in H. D. S. 
Sales Corp. is composed of respondent 
Robins and David Roth. (S. R. 26, 47) The 
President of H. D. S. Sales Corp., respond- 
ent Morse, is not active in the management 
on the premises. (S. R. 42) 

35. The bank accounts of H. D. S. Sales 
Corp. and Helene Ullman Roth, a/k/a 
Helene Ullman, d/b/a C & S Sales Co., 
are located at 231st Street and Broadway in 
the Chemical Bank New York Trust Com- 
pany Branch at that address. (S. R. 75, 76) 

36. Respondent Morse and David Roth 
and Helene Ullman Roth all reside in the 
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same apartment building at 5601 Riverdale 
Avenue, Bronx, New York. (S. R. 6, 7) 
The offices of Helene Ullman Roth, a/k/a 
Helene Ullman, d/b/a C & S Sales Co., are 
in the apartment she shares with her hus- 
band, David Roth. (S. R. 75) 


37. Respondent Robins became active in 
the Home Delivery Service Co. during 1959 
and continued with H. D. S. Sales Corp. as 
an active businessman, (S. R. 19) 

38. Some of the products sold by Helene 
Ullman Roth, d/b/a C & S Sales Co., were 
supplied by H. D. S. Sales Corp. (S. R. 
27, 42) However, the actual sales by 
H. D. S. Sales Corp. to Helene Ullman 
Roth were made by David Roth and re- 
spondent Robins. (S. R. 42) 

39. Respondent Arnold G. Oppenheimer 
had withdrawn from the partnership of 
Home Delivery Service Co. and had been 
released by respondents Morse and Robins 
at a time prior to the entry of the decree 
herein and has not been associated with 
the said respondents or their accomplices 
since that time. Further, the petitioner at 
the hearing withdrew its petition against 
respondent Arnold G. Oppenheimer. 

40. H. D. S. Sales Corp. is a wholesale 
drug company which has never at any time 
entered into any mail order business or 
retail business of any kind. (S. R. 22) 

41. The operation conducted by Helene 
Ullman Roth, d/b/a C & S Sales Co., was 
apparently a sole proprietorship and was 
owned by Helene Ullman Roth. Helene 
Ullman Roth, in setting forth her busi- 
ness experience in cosmetics, testified that 
she had over 12 years of such experience. 
(SisReall) crab: S:..SalesmCorp, sold} to 
Helene Ullman Roth as well as to many 
other retailers. (S. R. 44) 

42. The transactions which occurred be- 
tween the H. D. S. Sales Corp., a wholesale 
drug and cosmetics firm, and Helene UlI- 
man Roth, d/b/a C & S Sales Co., a retail 
mail order cosmetics firm, were sales of 
merchandise from wholesaler to retailer. 
(See Z,) 

43. There is no evidence of any connec- 
tion between Robins and Morse and Helene 
Ullman Roth, d/b/a C & S Sales Co., other 
than that described in findings hereinabove 
stated. 

44, There is no showing that either Robins 
or Morse violated the injunction by ad- 
vertising, offering for sale, or selling any 
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commodities bearing petitioner’s name or 
trade-marks at prices less than those stipulated 
in petitioner’s fair trade contracts. 


Discussion. 
[No Knowledge of Transferée’s Prices] 


Since neither David Roth nor Helene 
Ullman are parties to this contempt pro- 
ceeding, and since the petitioner has with- 
drawn any claim of contempt against 
Oppenheimer, it is only against Morse and 
Robins that any charge of contémpt is now 
levied. 

Both Morse and Robins were served with 
the summons and complaint on May 14, 
1959. Robins was servéd on August ‘18, 
1959 and Morse on August 22, 1959 with a 
copy of the decree of July 29, 1959. 

Presumably, both Morse and Robins knew 
of the transfer of the accounts receivable 
for the former partnership to Helene UIll- 
man, wife of David Roth, on May 25, 1959. 
Likewise, both Morse and Robins are in- 
terested as stockholders and officers of 
H. D. S. Sales Corp., which is a name 
similar to the former partnership. 

Robins, but not Morse, ig active in the 
management of H. D. S.‘Sales: Corp, Al- 
though Robins knows of the sales’ by H. D. S. 
Sales Corp. to Helene Ullman Roth, no 
proof of knowledge by Robins or Morse of 
the sales prices charged by Helene Ullman 
Roth appears in the record. 


[Burden of Proof] 


In proceedings for a civil contempt there 
is no presumption (of innocence) but the 
burden of proof is on the complainant. 
Proof of the contempt need not be beyond 
a reasonable doubt. See Oriel v. Russell, 
1928, 278 U. S. 358. While this is so, a 
bare preponderance of the evidence will not 
suffice to hold one even in civil contempt. 
It has recently been stated that “the bur- 
den of proof in such proceedings lies some- 
where between the criminal ‘reasonable 
doubt’ burden and the civil ‘fair preponder- 
ance’ burden.” In re Dresden, D. C. S. D. 
N. Y., 1959, 177 F. Supp. 339, 344. See also 
Washington v. Central of Georgia Ry Co., 
DY Ce ND: "Ga 1958," 174 Supp. . 33; 
affirmed, 5 Cir., 1959, 268 F. 2d 445. Proof 
of violation must be clear and convincing. 
Fox v. Capital Co., 3 Cir., 1938, 96 F. 2d 684; 
City of Campbell, Mo, v. Arkansas-Missourt 
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Power Co., 8 Cir., 1933, 65 F. 2d 425; Coca- 
Cola Co. v. Feulner, D. C. S. D. Tex., 1934, 
7 F. Supp. 364. 

The knowledge of Robins or Morse as to 
the acts of Helene Ullman has not been 
demonstrated. The responsibility of Robins 
or Morse for Helene Ullman’s acts is 
solely a matter of conjecture. Inferences 
may not be founded upon inferences. There 
is no substitution for reasonable proof. 


Under the circumstances, the application 
must be denied. 


Conclusions of Law 


1. This court has jurisdiction of the parties 
and of the subject matter of this action. 


2. By a decree of this court dated July 
29, 1959, the respondents Robert L. Morse, 
Stanley Robins and Arnold G. Oppen- 
heimer, doing business as Home Delivery 
Service Co., their officers, agents, servants, 
employees, attorneys, personal representa- 
tives, heirs, successors and assigns and any 
person in active concert or participation 
with them, were permanently enjoined from 
advertising, offering for sale, or selling any 
commodities bearing petitioner’s name or 
trademarks at prices less than those stipu- 
lated in petitioner’s fair trade contracts. 


3. The petition against respondent Arnold 
G. Oppenheimer has been withdrawn. 

4. Respondents Morse and Robins sold 
the accounts receivable of Home Delivery 
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Service Co. to Helene Ullman Roth and 
filed a certificate of discontinuance of the 
business partnership of Home Delivery 
Service Co. 

5. Helene Ullman Roth, d/b/a C & S 
Sales Co., has sold and delivered products 
of petitioner’s manufacture at prices below 
those established by its fair trade contracts. 

6. Respondents Morse and Robins and 
David Roth, husband of Helene Ullman 
Roth, and others formed a New York cor- 
poration named H. D. S. Sales Corp., which 
is a wholesale drug company which has 
never entered into any mail order business 
or retail business of any kind. 

7. No substantial connection between re- 
spondents Morse and Robins and Helene 
Ullman Roth, d/b/a C & S Sales Co., has 
been established other than the sale of some 
merchandise from H. D. S. Sales Corp. to 
C & S Sales Co. 

8. There is no evidence that Robins and 
Morse knew that Helene Ullman Roth, 
d/b/a C & S Sales Co., was selling below 
petitioner’s fair trade prices. 


9. The burden of proof is on the peti- 
tioner to establish proof of the contempt. 


10. Proof of the violation must be clear 
and convincing. 


11. The petitioner has not sustained this 
burden. 


12. The application must be denied. 


[] 69,689] Fred Johnson Cement Block Co. v. The Waylite Company and Zenith 


Concrete Products Company. 


In the United States District Court for the District of Minnesota, Fifth Division, No. 


5-59 Civil 36. Dated April 20, 1960. 


Sherman and Clayton Acts 


Exclusive Dealing—Exclusive Sales Agency—Monopoly Conferred by Supplier’s 
Appointment of Manufacturer as Exclusive Sales Agent.—A manufacturer of concrete 
building blocks sufficiently charged a competitor with monopolizing the manufacture and 
sale of light weight concrete building blocks by alleging that it first acquired an exclusive 
right to sell an essential raw material and then refused to sell that essential ingredient to 
competing manufacturers. Although exclusive dealing contracts are not illegal per se, they 
must be used in good faith, and not to lessen competition or create a monopoly in another 
line of commerce. 


See Combinations and Conspiracies, Vol. 1, {2005.690; Monopolies, Vol. 1, {261 
2610.720, 2610.800. les, Vol. 1, 1-2610.300, 


Monopolies—Necessity for Specific Intent—Necessity for Express Agreement.—In a 
monopoly action, the plaintiff need not show a specific intent to monopolize or unreason- 
ably restrain trade, nor is it necessary to show an express agreement between two defend- 
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ants in order to establish a conspiracy. It is enough that a concert of action is contemplated, 
and that defendants conformed to the arrangement. If unreasonable restraint of trade or 
monopoly results as a consequence, an unlawful intent may be inferred. 


See Combinations and Conspiracies, Vol. 1, 7 2005.205, 2 : i 
Ba air p olael at .205, 2005.395; Monopolies, Vol. 


Monopolies—Relevant Market—“Light Weight” Building Blocks—“Uniqueness”— 
Relevant Territory.—A monopoly complaint designating the “relevant market” as “light 
weight” concrete building blocks (as contrasted with all concrete building blocks, including 
gravel” blocks) in the “normal trade territory” of the parties (northeastern Minnesota 
and northwestern Wisconsin) sufficiently stated a cause of action. Each type has different 


qualities. 
See Monopolies, Vol. 1, { 2540. 


For the plaintiff: Lewis, Hammer, Heaney, Weyl & Halverson, by Gene Halverson 


and Alton J. Olson, Duluth, Minn. 


For the defendants: Nye, Montague, Sullivan & McMillan, by James G. Nye, Duluth, 
Minn., for Waylite Co.; Johnson, Bruess & Davis, by Daniel A. Davis, Duluth, Minn., for 


Zenith Concrete Products Co. 


Memorandum Order 
[Monopoly—Relevant Market] 


Dennis F. Donovan, District Judge [In 
full text]: This matter came on for hearing 
before the Court at Duluth, Minnesota, on 
October 9, 1959, on motions by both de- 
fendants to dismiss. Subsequently, defend- 
ant The Waylite Company changed its 
motion to a motion for summary judgment, 
and on March 18, 1960, both motions came 
on for hearing. Defendants will be referred 
to as Waylite and Zenith, respectively. 


On August 12, 1959, plaintiff filed its com- 
plaint bringing suit for treble damages 
against defendants, as allowed by Section 
4 of the Clayton Antitrust Act (15 U.S. C.A. 
SES) 5 

On September 15 and 17, 1959, Zenith and 
Waylite, respectively, filed motions to dis- 
miss the action on the grounds that the 
complaint failed to state a claim against 
each of the respective parties upon which 
relief can be granted. These motions were 
argued orally before this Court on October 
9, 1959, and briefs were submitted there- 
after. Subsequently, on November 6, 1959, 
the plaintiff filed an amended complaint. 
This Court, by consent, extended the time 
which defendants were allowed to answer 
the amended complaint. 

Defendants again filed motions to dismiss 
the action, claiming the amended complaint 
failed to state a claim upon which relief 
can be granted. Subsequently, Waylite 
changed its motion to dismiss to a motion 
for summary judgment, pursuant to Rule 
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56. The matters under consideration have 
been thoroughly presented by briefs and 
oral argument. 


[Monopoly Charge} 


Plaintiff has charged that Waylite and 
Zenith deliberately entered into an agree- 
ment which restricted the sale of light 
weight aggregate to non-competitors of 
Zenith in order to unreasonably restrain 
the flow of said light weight aggregate and 
concrete blocks made therefrom in the 
trading territory of northeastern Minnesota 
and northwestern Wisconsin, which has 
created a monopoly in the manufacture and 
sale of light weight concrete building blocks 
in this territory, enjoyed solely by Zenith. 


[Relevant Market} 


The file relied on by movants discloses 
the factual situation to be substantially as 
follows: 

Plaintiff and Zenith are engaged in the 
manufacture and sale of concrete building 
blocks in direct competition with each 
other. Plaintiff alleges that there are two 
types of concrete blocks, light weight build- 
ing blocks and gravel blocks. It is claimed 
by plaintiff that basically each block has a 
distinctive use, and that normally they are 
not competitive. Approximately 40% of the 
blocks used in plaintiff's trade were light 
weight blocks, and building specifications 
in plaintiff’s trade territory call for one or 
the other type of block, according to the 
purpose to be accomplished. 
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The normal trade territory for plaintiff 
and Zenith, where they are also in com- 
petition with other block manufacturers, is 
northeastern Minnesota and northwestern 
Wisconsin. 


Waylite’s plant is the only producer of 
light weight aggregate made from slag, 
or from any other material, which is used 
in the manufacture of light weight concrete 
building blocks in said territory. Blocks 
made from this type of aggregate (slag) 
have qualities and characteristics of unique 
value which make them superior in use and 
cost to light weight blocks made from other 
type aggregates. The only other aggregate 
available to plaintiff and other manufac- 
turers of light weight blocks in its trade 
territory is that made from clay, which 
is obtainable from two sources only, both of 
which are over 150 miles distant from 
Duluth, Minnesota, where plaintiff is lo- 
cated. Because of transportation costs, 
blocks made from the clay aggregate can- 
not be sold at prices competitive with blocks 
made from the aggregate supplied by Waylite. 


[Exclusive Sales Agreement| 


On or about January 1, 1958, Waylite 
gave Zenith an exclusive right to sell all 
of the light weight aggregate sold by Way-. 
lite in the State of Minnesota and Douglas 
County, Wisconsin.’ Thereafter Zenith has 
refused to sell this aggregate to plaintiff 
and other concrete block manufacturers 
who are in competition with it, and as a 
result plaintiff and said other manufacturers 
have had to cease the production and sale 
of light weight concrete building blocks in 
the trade territory of northeastern Minne- 
sota and northwestern Wisconsin. 


In this type of proceeding, where dis- 
missal and summary judgment are sought 
by movants, the allegations of the complaint 
relied on by the plaintiff must be assumed 
true and liberally construed by the Court. 
Able counsel have exhaustively briefed, and 
at several special terms of this Court have 
earnestly argued the important questions 
of law the pending motions present for de- 
cision. The type of case at bar may require 


1See exhibit A, attached to the affidavit filed 
in support of Waylite’s motion for summary 
judgment. 

2 New Home Appliance Center, Inc. v. Thomp- 
son, et al. [1957 TRADE CASES { 68,882] 10th 
Cir., 250 F. 2d 881. 

3 Louisiana Farmers’ Protective Union, Inc. 
v. Great Atlantic & Pacific Tea Co. of America, 
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a lengthy trial, creative of vexatious prob- 
lems. The Court has considered all of this 
in arriving at disposition of the motions. 


The rules of pleading in the instant case 
are as liberal in their application as in any other 
case” The complaint is sufficient if it states 
facts upon which relief can be granted on 
any sustainable basis. The pleader is re- 
quired only to set forth allegations to sup- 
port a plain and simple cause of action, as 
distinguished from evidentiary matters, It 
is not necessary for the pleader to set out 
in detail the acts complained of, nor the 
circumstances from which the pleader has 
concluded that the antitrust laws have been 
violated. The allegations of the complaint, 
in considering the instant motions, may be 
accepted as true.* 


Plaintiff, by appropriate allegations and 
supporting affidavit, has shown that, by the 
use of the exclusive sales agreement con- 
ferred on Zenith by Waylite, Zenith has re- 
fused to sell the light weight aggregate to 
its competitors (who at one time produced 
light weight blocks made of this aggregate 
and who no longer produce said blocks), 
and that this conduct has, in effect, put a 
restraint on the supply of these blocks in 
northeastern Minnesota and northwestern 
Wisconsin, and which, by reason thereof, 
has tended to create a monopoly of light 
weight concrete building blocks in the trade 
territory involved herein by allegedly forc- 
ing Zenith’s competitors out of the light 
weight concrete building block trade. The 
file of the present case supports the sugges- 
tion that light weight blocks cannot be con- 
sidered in the same relevant market as 
gravel blocks, because of certain qualities 
and characteristics in their make-up which 
give them valuable uniqueness absent in 
gravel blocks. This appears to be especially 
true where the building specifications in a 
trade territory call for either gravel or light 
weight concrete blocks according to the 
purpose for which they will be used. 


In the instant case, where we have the 
plaintiff suing for treble damages for in- 
juries received in violation of the antitrust 
laws, if the complaint alleges certain busi- 


Inc., et al. [1940-1943 TRADE CASES { 56,239], 
8th Cir., 1381 F. 2d 419; New Home Appliance 
Center, Inc. v. Thompson, et al., supra. 

4 Sidney Morris & Co. v. National Ass’n of 
Stationers, Office Outfitters & Manufacturers, 
et al., 7th Cir., 40 F. 2d 620; Central Ice Cream 
Co. v. Golden Rod Ice Cream Co., 7th Cir., 257 
F, 2d 417. 
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ness practices which are such as might be 
shown to reduce, if not eliminate, compe- 
tition, and thus increase defendants’ share 
of the market for their products, said com- 
plaint is insulated against motions to dis- 
miss,° and is sufficient.’ It is sufficient if it 
only alleges the existence of a conspiracy, 
intent to deprive plaintiff of interstate busi- 
ness, restraint of trade and injury to plaintiff.” 


What Waylite, movant for summary judg- 
ment, stated in its brief concerning sum- 
mary judgment and cited in support thereof,’ 
is true, but not particularly applicable to 
the instant motion. A motion for summary 
judgment by defendant is an extreme remedy 
and should not be granted except where the 
movant is entitled to its allowance beyond 
all doubt. That is, it should be granted 
only in the absence of a genuine material 
fact issue, or in other words, where the 
pleadings and supporting affidavits leave no 
room for controversy and show that plain- 
tiff could not possibly recover under any 
circumstances.® Such is not true in the 
instant case. 


[Legality of Exclusive Dealing] 


Waylite, in its brief, thoroughly argued 
that exclusive dealing contracts are not 
illegal per se, and that manufacturers have 
a right to deal with whom they please, 
citing authority therefor.” Such fact is not 
disputed by the plaintiff. But there are 


5 Warner v. First National Bank of Minneap- 
olis, 8th Cir., 236 F. 2d 853, certiorari denied 
S52 Won Old, 

6 LaVhapelle v. United Shoe Machinery Corp. 
(Mass.) [1950-1951 TRADE CASES f 62,657], 90 
F. Supp. 721. ; 

7 Mitchell Woodbury Corp. v. Albert Pick 
Barth Co. Inc. et al., 1st Cir., 41 F. 2d 148. 

8 Waylite cited: Marion County Co-op, Ass’n 
v. Carnation Co. [1954 TRADE CASES f{ 67,792], 
Sth Cir., 214 F. 2a 557; Engl v. Aetna Life Ins. 
Co., 2d Cir., 139 F. 2d 469; Twin Ports Oil Co. 
v. Pure Oil Co. (Minn.), 46 F. Supp. 149; 
Section 1235.1 of Federal Practice and Proce- 
dure, by Barron and Holtzoff. 

9 Warner v. First National Bank of Minneap- 
olis, supra; Traylor v. Black, Sivalls & Bryson, 
Inc., 8th Cir., 189 F. 2d 213. During oral argu- 
ment on March 18, 1960, the Court cited as a 
classic example justifying dismissal or summary 
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exceptions to this claimed right to exclusive 
dealing contracts. They must be exercised 
in good faith, and should not be used to 
lessen competition, nor to create a monopoly 
in another line of commerce.“ One who 
has a lawfully acquired monopoly may not 
use such power to beget further monopolies, 
nor to extend his own monopoly through 
unreasonable restraint of trade.” Such prac- 
tices are prohibited by the antitrust laws. 


Untent] 


Plaintiff need not show a specific intent 
to monopolize or unreasonably restrain the 
trading in commerce of light weight con- 
crete blocks, nor is it necessary to show an 
express agreement between the two defend- 
ants in order to establish a conspiracy. It is 
enough that a concert of action is con- 
templated, and that defendants conformed 
to the arrangement,” and if unreasonable 
restraint of trade or monopoly results as 
a consequence of the defendants’ business 
arrangements, an unlawful intent to do so 
may be inferred.™ 


Plaintiff's amended complaint and sup- 
porting affidavit are sufficient to warrant 
denial of the relief sought by defendants. 


The defendants’ motions are denied. 
It is so ordered. 


Exceptions are allowed. 


judgment, as where a statute of limitations has 
run against plaintiff's claim. See: Powell v. 
St. Louis Dairy, decided April 1, 1960, 8 Cir., 
— F. 2d —. 

1 Such as U. S. v. Bausch & Lomb Optical 
Co. [1944-1945 TRADE CASES f 57,224], 321 
U. S. 707; U. S. v. American Tobacco Co., 221 
U. S. 106; U. S. v. Imperial Industries, Ltd. 
(Sa Da N. we) 3 0, Ber SUDD 215. 

1 Technical Tape Corp. v. Minnesota Mining 
& Manufacturing Co., 2d Cir., 247 F. 2d 343. 

2U, 8. v. Griffith, et al. [1948-1949 TRADE 
CASES { 62,246], 334 U. S. 100. 

2U, 8. v. Paramount Pictures, Inc., et al. 
[1948-1949 TRADE CASES ]f 62,244], 334 U. S. 
131, 142. 

4U, 8. v. Griffith, et al., supra; U. 8. wv 
Columbia Steel Co. et al. [1948-1949 TRADE 
CASES { 62,260], 334 U. S. 495, 525. 
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[69,690] Ward Laboratories, Inc. et al. v. Federal Trade Commission. 


In the United States Court of Appeals for the Second Circuit. No. 118. October 
Term, 1959. No. 25660. Argued January 6, 1960. Decided Aprii 14, 1960. 


On Petition to Review an Order of the Federal Trade Commission. 


Federal Trade Commission Act 


Unfair Practices—Misrepresentation of Hair Preparation—Expert Testimony—Afirm- 
ative Disclosure—Public Interest.—Since the Federal Trade Commission has the power 
to require affirmative disclosure to prevent deception, an order prohibiting several firms 
from falsely advertising that their hair preparations prevented baldness properly required 
them to disclose in advertisements that (1) their preparations will only be effective in 
baldness not of the male pattern variety and (2) nearly all cases of baldness fall within 


that category. 


See Unfair Practices, Vol. 2, § 5081.817, 5103.36, 5201.501, 5201.581, and FTC En- 


forcement and Procedure, Vol. 2, { 8611.27. 


For the petitioners: Martin J. Scheiman, New York, N. Y. 


For the respondent: Gerald Harwood, Attorney, Federal Trade Commission, Wash- 
ington, D. C. (Daniel J. McCauley, Jr., General Counsel, Alan B. Hobbes, Assistant General 
Counsel, Federal Trade Commission, Washington, D. C., on the brief). 


Affirming and enforcing a cease and desist order of the Federal Trade Commission 


in Dkt. 6346. 


Before Lumparp, Chief Judge, Moort and Frienpty, Circuit Judges. 


[FTC Order—Misre presentation] 


Moore, Circuit Judge [Jn full text]: Peti- 
tioners, Ward Laboratories, Inc., Emile E. 
Kling, and Joseph J. Seldin, individually 
and as officers of Ward, Comate Labora- 
tories, Inc. and Sebacin, Inc. seek to set 
aside an order of the Federal Trade Com- 
mission (FTC) requiring them to cease and 
desist from allegedly false advertising of 
preparations sold by them and represented, 
in substance, as: (1) preventing baldness; 
(2) causing the growth of new hair; and (3) 
preventing excessive hair fall. 


[Expert Testimony] 


Little purpose is served by reviewing the 
expert medical testimony. Four physicians, 
expert in dermatology were called by FTC; 
two and a biochemist and toxicologist by 
respondents (petitioners here). The hearing 
examiner most carefully analyzed the testi- 
mony of all experts. His conclusion that 
“In truth and in fact the most common 
cause of baldness is due to heredity, age 
and endocrine balance, commonly referred 
to as male pattern baldness; that this type 
of baldness constitutes 95% of all cases of 
baldness and regardless of the exact formula 
or the combination of the ingredients or 
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preparations, or the methods of application 
of respondents’ preparations, such will not 
remedy or cure the common cause, or a 
significant cause, of baldness; will not rem- 
edy or cure the common type of baldness; 
will not prevent baldness or partial baldness; 
will not cause the growth of new hair; and will 
not prevent excessive hair fall,” is sup- 
ported by substantial evidence. Having so 
concluded, the examiner molded the order 
to cease and desist in the manner best cal- 
culated to eliminate the deception contained 
in the advertising. 


[Petitioners’ Contentions] 


Petitioners now raise several points of al- 
leged error. There is no merit in their con- 
tention that “the findings complained of 
were arbitrary and capricious” and were 
based on “a conglomeration of disputed 
theory and medical disagreement.” It is 
indeed a rare case where medical experts 
are called which does not involve disagree- 
ment. Here, however, the examiner is sup- 
ported by clear and convincing testimony 
from well qualified witnesses. His decision 
and findings are the antithesis of “arbitrary 
and capricious.” 
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[FTC Order—Provisions] 


; The cease and desist order requires peti- 
tioners to disclose that their preparations 
will only be effective in baldness not of the 
male pattern variety and also to disclose 
that nearly all cases of baldness fall within 
the male pattern category. 


[A firmative Disclosure] 


Petitioners argue that “The provisions 
of the order requiring affirmative disclosure 
in petitioners’ advertising are improper and 
unlawful.” This argument presents a more 
difficult problem. Any requirement of an af- 
firmative disclosure of a negative is always to 
be approached with caution. Merely be- 
cause a remedy is useful for only one ail- 
ment is no reason to demand an accompanying 
statement of all the ills for which it is not 
beneficial. Even this principle, however, must 
yield where the advertisements are mis- 
leading because of failure to reveal facts ma- 
terial in the light of the representations made 
therein. In arriving at such a conclusion 
the advertisements (format and copy) and 
the potential customer they are intended to 
reach must be analyzed. 


[Public Interest] 


The customer is the average male, of which 
there are millions who because of mascu- 
line vanity will grasp at any straw in the 
form of a remedy which will save his hair 
or stem the hair line retreat. He does not 
know (and probably cares less) whether 
he is a victim of baldness due to heredity, 
age, endocrine imbalance or whether his 
scalp, as petitioners suggest, may be the 
nesting place of “Millions of trouble-breeding 
bacteria” which are depicted by illustrations in 
the advertisements in the rather unphotogenic 
way in which bacteria usually photograph 
as “living on your sick scalp.” Regardless 
of the cause the customer wants to save his 
hair. His eye will be caught by the domi- 
nant theme of the advertisements, i.e., “SAVE 
Your Harr” and “BALDNESS and what you 
can do about it.” If the customer will “Try 
Ward’s Formula” or, as to “CoMATE,” ask 
petitioners to “rush my bottle,” he will be 
doing something about it and false hopes 
will be temporarily kindled, In fairness 
to petitioners it must be said that the ad- 
vertisements do reveal in small type qualifying 
phrases, such as “these destructive scalp 
germs now recognized by many medical au- 
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thorities as a significant cause of baldness” 
and “But many medical authorities now 
believe a specific scalp disease [seborrhea] 
is the most common cause of hair loss.” 
This very statement, however, is contrary 
to substantial evidence that 90%-95% of all 
baldness does not result from these germ 
causes. Moreover, advertisements are not 
to be judged by their effect upon the scientific 
or legal mind which will dissect and analyze 
each phrase but rather by their effect upon 
the average member of the public who more 
likely will be influenced by the impres- 
sion gleaned from a quick glance at the 
most legible words. Thus it is obvious 
here why some affirmative statement is neces- 
sary to dispel an otherwise misleading state- 
ment. 


[Scrutiny of Advertisements| 


A fair reading of the advertisements, 
taking into account the various sizes of type, 
the stress placed upon certain words and 
the illustrations, make it essential for the 
protection of the public to incorporate in 
the order provisions to enforce the ex- 
aminer’s finding that “respondents’ adver- 
tising is misleading because of failure to 
reveal the fact that in the great majority 
of cases, loss of hair or baldness is of the 
type known as male pattern baldness and 
that when baldness is of that type, respond- 
ents’ preparations are of no value in the 
treatment thereof.” 


[Ad Meaning] 


Alberty v. Federal Trade Commission, D. C. 
Cir., 1950 [1950-1951 Trane Cases 62,583], 
182 F. 2d 36, heavily relied upon by respond- 
ents is not in conflict. In that case there 
were no findings as here that failure to 
make any affirmative statement in itself was 
misleading. It may well be that, as the 
court said in Alberty, “the Commission goes 
far across the line when it attempts to re- 
quire the advertiser of a drug admittedly 
beneficial in one ailment to state affirma- 
tively that there are other ailments not 
reached by the drug” (182 F. 2d 36, 39). 
Here, however, petitioners’ own advertising 
requires the antidote because it definitely 
intends to, and does, give the impression 
that baldness is largely caused by something 
which their preparations can cure. 
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[Extent of FTC Power] 


The power of the FTC to require affirma- 
tive disclosure where necessary to prevent de- 
ception has long been recognized (Wybrant 
System Products Corp. v. Federal Trade Com- 
mission [1959 Trave Cases { 69,348], 2 Cir., 
1959, 266 F. 2d 571; L. Heller & Sons v. Fed- 
eral Trade Commission [1950-1951 TRADE 
Cases { 62,931], 7 Cir., 1951, 191 F. 2d 954; 
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Haskelite Manufacturing Co. v, Federal Trade 
Commission [1940-1943 Trape Cases { 56,317], 
7 Cir., 1942, 127 F. 2d 765). 


[FTC Order Affirmed] 


The petition to review and set aside the 
order is denied, the FTC order is affirmed 
and an order shall issue as provided for in 
Federal Trade Commission Act, sec. 5(c), 
52 stat, ltd. to Ue Oo, c, pun Stoke 


[7 69,691] In re Grand Jury Investigation of the Aviation Insurance Industry. 


In the United States District Court for the Southern District of New York. M-11-188. 
Filed April 14, 1960. 
Sherman and Clayton Acts 


Antitrust Exemptions—Aviation Insurance Industry—Subpoenas Duces Tecum.— 
Even though it is assumed that New York regulates aviation insurance, and that relevant 
insurance contracts were executed there, those contracts would have their impact in all 
states, many of which do not regulate such insurance (the Government contended that 
45 states expressly exempted aviation insurance from rate regulation). Therefore, under 
FTC v. Travelers Health Assn., 1960 Trape Cases § 69,660, which held that the type of 
state regulation which would satisfy the exemption requirements of the McCarran- 
Ferguson Act was “regulation by the State in which the [unlawful activity] is practiced 
and has its impact,” government subpoenas duces tecum issued in an investigation of 
the aviation insurance industry are valid. 


See Combinations and Conspiracies, Vol. 1, {[ 2263. 


Right to Question Grand Jury’s Subpoena Power—Investigation of “Exempted” In- 
dustry.—Aviation insurance companies, in a grand jury investigation of possible antitrust 
violations in the industry, were permitted to question the jurisdiction of the grand jury 
to subpoena them, ‘There is no such right where the grand jury is performing its tra- 
ditional function of receiving evidence tor the purpose of returning an indictment, but 
where the proceeding is in the investigative stage, it would be “subversion” of the grand 
jury process to issue subpoenas if, by reason of statutory exemptions, no indictment 
was “possible.” Thus, the court considered, but rejected, the companies’ contention 
that the industry was exempt from the antitrust laws under the McCarran-Ferguson 
Act and was, therefore, protected from the grand jury investigation. 


See Department of Justice Enforcement and Procedure, Vol. 2, § 8021.625. 

For the United States: S, Hazard Gillespie, Jr., United States Attorney, New York, 
N. Y.; Robert A. Bicks, Acting Assistant Attorney General, Antitrust Division, Depart- 
ment of Justice, Washington, D. C.; and Edward B. Kenney and Herbert F. Peters, 
Attorneys, Department of Justice, Washington, D. C. 

For Associated Aviation 


Kiendl, New York, N. Y. 
Thomas, Jr., of counsel). 


Underwriters: Davis, Polk, Wardwell, Sunderland & 
(Frederick A, O, Schwarz, Porter R. Chandler, and James A. 


For Aviation Insurance Rating Bureau: Kelley, Drye, Newhall & Maginnes, New 
York, N. Y. (John W. Drye and Hancock Griffin, Jr., of counsel). 


(AAU) and Aviation Insurance Rating 
Bureau (AIRB), which have been served 
with grand jury subpoenas duces tecum, 
for orders quashing those subpoenas. How- 


Opinion 
[Antitrust Exemptions—Insurance] 
Casuin, District Judge [In full text]: 


Nominally, these are motions made by two 
entities, Associated Aviation Underwriters 
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ever, the orders, if granted on the basic 
ground urged by the movants, would result 
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in a judicial determination not only that 
the subpoenas presently under attack should 
be quashed but also that absolutely no 
authority exists for the Antitrust Division 
of the Justice Department to conduct any 
investigation of the aviation insurance in- 
dustry. Accordingly, I will treat these 
motions, as I must, as seeking an order 
quashing not only the particular subpoenas 
nominally under attack but the entire in- 
vestigation, 


[Rate Fixing] 


Movant AAU is an association of insur- 
ance companies which, in effect, conducts 
the business of the member insurers insofar 
as aviation risks are concerned. The types 
of coverage handled by AAU are— 

(1) aircraft hull insurance; 
(2) aircraft personal injury and death 
and property liability insurance; 

_ (3) general liability insurance divided 

into airport liability, airline ground lia- 

bility and products liability; 

(4) workmen’s compensation and em- 
ployers’ liability insurance; and 

(5) personal accident insurance. 


The vast majority of the contracts of 
insurance entered into by AAU arise in 
New York.’ 


AIRB is a rating organization formed 
under the laws of the State of New York. 
Membership therein is open to any capital 
stock insurer authorized to write insurance 
for which AIRB prescribes rates. Any in- 
surer may become a subscriber to AIRB 
under conditions set out in its constitution. 
AIRB prescribes rates for aircraft hull, 
aircraft passenger liability, aircraft prop- 
erty damage liability and employers’ avia- 
tion indemnity insurance. It does not 
prescribe rates for personal accident in- 
surance, workmen’s compensation insurance, 
airport and hangar keepers’ liability insur- 
ance and aircraft manufacturers’ products 
liability insurance. The precise method of 
the setting of rates and the extent of their 
binding force on members of AIRB will 
not be reviewed, as unnecessary to this 
decision. 

1 The exceptions are workmen’s compensation 
policies, personal accident policies and “‘risks 
located in California.’’ The last category of 
risks, while probabiy understandable to the 
trade, is not at all clear to me. 

2It is, of course, unnecessary for the Attorney 
General to ‘‘authorize’’ any true Grand Jury 
investigation. 
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At the present time, it would appear that 
the constituency of both of the moving 
parties is exactly the same. 


[Government's Subpoena Powers] 


The subpoenas currently attacked are 
grand jury subpoenas. It is clear, how- 
ever, that even though the subpoena powers 
of a grand jury impanelled by the District 
Court for the Southern District of New 
York are being utilized, no grand jury 
proceedings, in the sense of actual presenta- 
tion to the body of evidence with a view 
toward the obtaining of an indictment or 
indictments, are presently being conducted. 
Rather, the investigation is in its prelimi- 
nary stage and the documents subpoenaed 
are actually being sought for examination 
by attorneys of the Antitrust Division of 
the Department of Justice. This con- 
clusion is impelled by the fact that “In 
December 1959, the Attorney General of 
the United States authorized a grand jury 
investigation of possible violations of the 
federal antitrust laws by persons, firms, 
associations and corporations engaged in 
the business of insurance’, (Memorandum 
of the United States in Opposition to Mo- 
tion to Quash Subpoenas Duces Tecum 
submitted on the instant motions).? Because 
of the time necessary in conducting a wide- 
spread antitrust investigation, it is highly 
unlikely that the case could possibly be in 
such a posture as to be ready for presenta- 
tion. This conclusion is buttressed by 
consideration of the fact that, in connection 
with this same investigation, the Attorney 
General’s staff, about March 7, 1960, sub- 
mitted, ex parte, an order which would have 
provided for the “impounding” of docu- 
ments delivered pursuant to a grand jury 
subpoena duces tecum so that “attorneys for 
the United States [could] study, analyze 
and examine same” at Washington, D. C3 

This utilization of grand jury subpoenas 
for administrative investigations is not new. 
The Report of the Attorney General’s Na- 
tional Committee to Study the Antitrust 
Laws, submitted on March 31, 1955, stated: 
(at pg. 344) 

3 Incidentally, I declined to sign the order for 
reasons stated in a memorandum endorsed on 
the order. (See In re Grand Jury Subpoena 


Duces Tecum to Stewart, Smith & Company, 
M-11-188). 
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“Present procedures enable the De- 
partment of Justice to employ compulsory 
process to obtain both documentary and 
testimonial evidence at every stage of 
criminal and civil antitrust proceedings— 
except during the investigative stage of 
a matter in which civil proceedings are, 
from the outset, contemplated. 


“Where indictment is contemplated, 
the federal grand jury is equipped with 
ample powers to permit the fullest in- 
vestigation. The grand jury subpoena 
may be used to compel the discovery of 
all documentary material reasonably re- 
quired as well as the testimony of wit- 
nesses under oath.” 


Thus, it is clear that the United States 
considers the grand jury and the District 
Court as its adjuncts, at least in the in- 
vestigative stage of criminal antitrust pro- 
ceedings. It is equally clear that the 
instant proceedings are in that stage. 


I point out these facts not for the pur- 
pose of expressing carping criticism.* Per- 
haps, utilization of the grand jury and the 
Court is necessary for the Department of 
Justice to perform the function assigned 
to it by Congress of enforcing the antitrust 
laws, when Congress has not given that 
Department its own subpoena powers.’ Rather, 
I think these facts relevant to the present 
decision because of the Government’s reli- 
ance upon Blair v. United States, 250 U. S. 
273 (1919) for the proposition that movants 
have absolutely no standing to question 
the jurisdiction of the grand jury to sub- 
poena them. In the Blair case, the wit- 
nesses, who were denied standing to test 
a grand jury’s jurisdiction, actually appeared 
before the jury and then and there refused 
to testify. Therefore, the grand jury was 
performing its traditional function. Here, 
as shown above, it is not. Without at all 
presuming to question the current vitality 
of the Blair case, I feel safe in holding that 
the courts, since they are being utilized as 
a tool of the Department of Justice for 
criminal antitrust investigative proceedings, 
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have the right to determine that they are 
not being so used in an investigation which 
can never reach fruition.° 


As I have implied previously, the grava- 
men of the moving papers is that the sub- 
poenas under attack have absolutely no 
validity. This, movants argue, follows since 
the investigation being conducted looks 
toward criminal indictments for violations 
of the federal antitrust laws by persons 
in the insurance business and the insurance 
business is exempt from the operation of 
those laws, at least insofar as the activities 
of the movants are concerned. This exemp- 
tion is contended for under the provisions 
of the McCarran-Ferguson Insurance Act 
of 1945, the relevant portions of which are 
set out below. 


2 litle: 15HiW), [S3sC a8 TOT 
tion of Policy. 


Congress declares that the continued 
regulation and taxation by the several 
States of the business of insurance is in 
the public interest, and that silence on the 
part of the Congress shall not be con- 
strued to impose any barrier to the regu- 
lation or taxation of such business by the 
several States. 


§ 1012. Regulation by State law; Fed- 
eral law relating specifically to insurance; 


applicability of certain Federal laws after 
June 30, 1948. 


(a) The business of insurance, and 
every person engaged therein, shall be 
subject to the laws of the several States 
which relate to the regulation or taxation 
of such business. 


(b) No Act of Congress shall be con- 
strued to invalidate, impair, or supersede 
any law enacted by any State for the pur- 
pose of regulating the business of insur- 
ance, or which imposes a fee or tax upon 
such business, unless such Act specifically 
relates to the business of insurance: Pro- 
vided, That after June 30, 1948, the Act 
of July 2, 1890, as amended, known as the 
Sherman Act, and the Act of October 15, 
1914, as amended, known as the Clayton 
Act, and the Act of September 26, 1914, 
known as the Federal Trade Commission 
Act, as amended, shall be applicable to 


Declara- 


*The movants have not attacked the sub- 
poenas on the ground that they are being used 
for investigative rather than presentation pur- 
poses. 

5 However, the Department of Justice has 
been subject to criticism by the courts for such 
utilization. (Durbin v. United States (D. C. 
Cir. 1954) 221 F. 2d 520). 

®The Supreme Court has recognized that 
grand jury proceedings can be ‘‘subverted’’ by 
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the Department of Justice in an antitrust case 
if civil rather than criminal prosecution is con- 
templated. (United States v. Procter & Gamble 
(1958) [1958 TRADE CASES fi 69,046], 356 U. S. 
677). Certainly, such ‘“‘subversion’’ can be 
equally present if, as argued by movants, no 
ey Ge either civil or criminal, are pos- 
sible. 
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the business of insurance to the extent 
that such business is not regulated by 
State law. 


§ 1013. Suspension until June 30, 1948, 
of application of certain Federal laws; 
Sherman Anti-Trust Act applicable to 
agreements to, or acts of, boycott, coer- 
cion, or intimidation. 


5S) Until June 30, 1948, the Act of July 

; 1890,..as amended, known as the Sher- 
st Act, and the Act of October 15, 
1914 as amended, known as the Clayton 
Act, and the Act of September 26, 1914, 
known as the Federal Trade Commission 
Act, as amended, and the Act of June 19, 
1936, known as the Robinson-Patman 
Anti- Discrimination Act, shall not apply 
to the business of insurance or to acts in 
the conduct thereof. 


(b) Nothing contained in this chapter 
shall render the said Sherman Act inap- 
plicable to any agreement to boycott, 
coerce, or intimidate, or act of boycott, 
coercion, or intimidation. 

* Ox 

$1015. Definition of ‘State’. 

As used in this chapter, the term ‘State’ 
includes the several States, Alaska, Hawaii, 
Puerto Rico, Guam, and the District of 
Columbia.” 

A short review of the history of this leg- 
islation is necessary to an understanding of 
its application to the case at bar. The Su- 
preme Court had upheld rather stringent 
state regulations of the insurance business 
and state taxes thereon against attacks that 
such state control was violative of the 
commerce clause. Paul v. Virginia, 75 U.S. 
168 (1868) was the leading case cited in 
support of this proposition. Despite the 
fact that the line of cases upheld state 
regulations rather than inhibited federal 
control, the popular conception apparently 
arose that the insurance business was not 
interstate commerce so as to be within the 
reach of federal regulatory acts such as the 
Sherman and Clayton antitrust laws. This 
conception impelled the District Court for 
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the Northern District of Georgia to dismiss 
an indictment charging numerous corpora- 
tions and individuals with a conspiracy in 
violation of Section 1 of the Sherman Act.‘ 
On direct appeal to the Supreme Court, the 
dismissal of the indictment was reversed.® 
In reversing, however, the Supreme Court 
made it clear that they were not overruling 
Paul v. Virginia and thus were not invali- 
dating state regulatory acts but merely 
upholding the applicability of federal regu- 
lation within its proper sphere. Congress 
was apparently not satisfied with this hold- 
ing and thus passed the McCarran-Ferguson 
Act. As could be expected, cases subse- 
quent to that Act have universally held 
continued state regulations to be valid,® if, 
indeed, reference to the Act was necessary.” 


Not so clear, however, is the efficacy of 
McCarran-Ferguson in inhibiting federal 
control. True it is that in the moratorium 
period provided by Section 3(a) of Mc- 
Carran-Ferguson™ rather pervasive state 
regulation of the insurance industry was 
generally adopted.” True it is, further, that 
where an insurance company, acting nation- 
wide in scope but on the local level, is con- 
trolled in those local activities by al! of the 
states in which the activity is conducted, 
federal controls are inoperative.* It is far 
from clear, however, that activity which is 
essentially concerned with interstate com- 
merce or with foreign commerce cannot be 
the subject of state control and thus cannot 
be exempt from federal control. When this 
question is squarely presented a vexing 
problem will be posed. Section 2(b)™ of 
McCatran-Ferguson specifically states, in 
the proviso section, that the Sherman Act, 
the Clayton Act and the Federal Trade 
Commission Act “shall be applicable to the 
business of insurance to the extent that such 
business is not regulated by State law”. 
It is obvious, therefore, that Congress con- 
templated that there could be state regula- 


7 United States v. South-Hastern Underwriters 
Ass’n. (1948) 51 F. Supp. 712. 

8 (1944) 322 U. S. 533. 

29See e.g. Prudential Insurance Co. v. Benja- 
min, 328 U. S. 408 (1946); Maryland Casualty 
Co. v. Cushing, 347 U. S. 409 (1954); Wilburn 
Boat Co. v. Fireman’s Fund Insurance Co., 348 
U. S. 310 (1955). 

10 Cf. Robertson v. California (1946) 388 [328] 
U. S. 440, a companion case to Prudential In- 
surance Co. v. Benjamin, supra, footnote (8), 
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wherein a criminal conviction under State law 
found subsequent to South-Eastern but prior to 
McCarran-Ferguson was upheld. 

115 U.S.C. § 1013(a). 

22S5ee Appendix to Memorandum on Behalf 
of Associated Aviation Underwriters in Support 
of Motion to Quash Grand Jury Subpoena Duces 
Tecum, 

BFL T. C. v. National Casualty Co. [1958 
TRADE CASES f 69,059], 357 U. S. 560 (1958). 


4415 U.S. C, § 1012(b). 
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tion which would make the antitrust laws 
inapplicable. If there were any lingering 
doubt as to this contemplation of Congress, 
it would be dispelled by a consideration of 
Section 3(b) of McCarran-Ferguson ™ which 
provides that in any event, i. e., in case of 
the general inapplicability of the Sherman 
and Clayton Acts, agreements to boycott, 
coerce or intimidate or acts of boycott, co- 
ercion or intimidation will still be unlawful 
under the Sherman Act.* 


The Government, however, argues that 
interstate and international combinations, 
conspiracies and monopolies cannot be con- 
trolled by state law and therefore must, 
despite the provisions of the McCarran- 
Ferguson Act and any attempted regulation 
by the states, no matter [how] pervasive, 
be cognizable under the Sherman and Clay- 
ton Acts. 


I am spared an attempt at solving this 
vexing problem by a cencomitance of two 
factors. 


The first of these factors is the failure of 
many states to regulate, at all, the fixing of 
rates for aircraft hull insurance and aircraft 
personal injury and death and property lia- 
bility insurance. The second factor is the 
recent decision of the Supreme Court in 
Federal Trade Commission v. Travelers Health 
Association’ That many states have failed 
to regulate rate fixing, at least with refer- 
ence to aircraft hull and casualty insurance, 
is clear from the papers before me’ Thus, 
in the memorandum of AIRB, at page 28, 
it is stated: 


“The Bureau is also licensed in, and 
regulated by four other states—California, 
Montana, New Jersey and North Caro- 
lina. It is not licensed in the other States 


815 U. S.C. § 1018(b). 

%* At the argument of the motions Govern- 
ment counsel stated their intention of investi- 
gating to determine whether there exist viola- 
tions of the antitrust laws other than those cov- 
ered by Section 8(b) of McCarran-Ferguson. I 
cannot, therefore, avoid passing on the merits 
of the motions merely on the ground that the 
Government has a right to investigate violations 
excepted from the exemption of McCarran- 
Ferguson. 

* Decided March 28, 1960, 28 U. S. Law Week 


Tt should be noted that hull and casualty in- 
surance are far from ‘‘an insubstantial amount"’ 
of the aviation insurance business. Thus the 
possibility that F. T. C. vw National Casualty 
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of the Union as these other states exempt 
aviation insurance from their rate regula- 
tory statutes.” 


In AAU’s appendix it is stated, at page la: 


“A. Regulation of Rate Making— * * * 
Every State without exception has en- 
acted extensive laws governing the entire 
rating function. The so-called All In- 
dustry Bill which appears at the com- 
mencement of Part 2 of this Appendix is 
directly applicable to Associated’s rates 
on risks located throughout the United 
States, with the exception of aircraft hull 
and liability rates which are promulgated 
by the Aviation Insurance Rating Bureau.” 


Nowhere at all is the statement in the Gov- 
ernment’s memorandum, at page 12,—““How- 
ever, forty-five of the states expressly 
exempted aviation insurance from rate reg- 
ulation.”, categorically denied by either of 
the movants. 


Prior to the decision of the Supreme 
Court in Federal Trade Commission v, Trav- 
elers, the existence of the foregoing factor 
would not be sufficient to dispose of the 
present motions. This is so because, as 
cogently argued by movants, regulation by 
the domiciliary state of the movants’ rate 
fixing activity which regulation, it is ar- 
gued, has extra-territorial effect, might well 
be sufficient toe bring into play the exemp- 
tion of the McCarran-Ferguson Act, The 
Court of Appeals for the Eighth Circuit ® 
had held such domiciliary state regulation 
of deceptive advertising of insurance to 
preclude the exercise of jurisdiction by the 
Federal Trade Commission. However, the 
Supreme Court reversed and remanded the 
case™ on the ground that the type of state 
regulation which will satisfy the mandate 
of McCarran-Ferguson is “* * * regulation 
by the State in which the [unlawful ac- 
tivity] is practiced and has its impact” 
(Emphasis supplied) at 28 U. S. Law Week 


Co,, supra, footnote (13), might be thought to 
hold the de minimis doctrine applicable to Mc 
Carran-Ferguson, cannot aid movants. 

” Travelers Health Association v. Federal 
Trade Commission [1959 TRADE CASES 
{ 69,2338], 262 F. 2a 241 (1959). 

~The cease and desist order was not rein- 
stated because of a representation by Travelers 
Health Association that each of the states regu- 
lated the practices in question. However, such 
regulation did not appear in the record before 
the Supreme Court. Thus remand to the Court 
of Appeals, rather than reinstatement of the 
cease and desist order, was made, presumably 
for further development of the record as to such 
regulation. (cf. Footnote 4 of the Supreme 
Court Opinion, 28 U. S. Law Week 4214-15). 
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4215, and not regulation of a domiciliary 
state which purports to have extra-terri- 
torial effect.” 


Federal Trade Commission v. jTravelers 
Health Association is directly in point in this 
case. Despite the fact that most of the 
contracts entered into by AAU on behalf 
of its constituents are made in New York, 
and despite the fact that the rate fixing of 
AIRB is regulated by New York (which I 
assume arguendo), if unlawful activities are 
conducted with reference to rate fixing they 
will be “practiced and [have their] impact” 
in all states. New York’s assumed com- 
plete regulation will not be effective, there- 
fore, to oust the Antitrust Division of its 
jurisdiction to investigate possible violations 
of the Sherman and Clayton Acts. 

As stated before, the only question actu- 
ally presented to the court for decision is 
whether the federal antitrust laws are com- 
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pletely inapplicable to the aviation insurance 
industry at least insofar as the present 
movants are concerned, While I have 
determined this issue in the negative, I 
feel constrained, lest my opinion be inter- 
preted more broadly than its intendment, to 
point out some limitations on the ruling. I 
have not attempted to determine the extent 
that the New York statutes regulate the in- 
surance industry. I have not ruled that only 
rate fixing activities can be investigated. I 
have not ruled on the propriety of the sub- 
poenas except to rule that they are not 
completely ineffectual. 


The denial of the motions to quash is, 
therefore, without prejudice to any motions 
movants may feel desirable addressed to the 
scope of the subpoenas. 


The motions are denied. 


It is so ordered. 


[J 69,692] Moviecolor Limited v. Eastman Kodak Company, Technicolor, Inc., and 


Technicolor Motion Picture Corporation. 


In the United States District Court for the Southern District of New York. Civil 


Action No. 142-86. Filed April 14, 1960. 


Clayton Antitrust Act 


Private Actions—Tolling of Limitations Statute—Fraudulent Concealment.—A treble 
damage action was barred by a New York statute of limitations, and, under New York 
law, the running of that statute was not suspended by fraudulent concealment. In this 
action at law, asserting a federally created right not (at the time in issue) limited by 
Congress, it is the local law of limitation as interpreted by state courts that must be 
adopted, and a federal equitable doctrine may not be superimposed on the state statute 
of limitations. 


See Private Enforcement and Procedure, Vol. 2, J 9010.200. 
For the plaintiff: Cooper, Ostrin & DeVarco (Herman E. Cooper, of counsel). 


For the defendants: Fulton, Walter & Halley (Hugh Fulton, of counsel), for Techni- 
color, Inc., and Technicolor Motion Picture Corp.; Donovan, Leisure, Newton & Irvine, 
and Nixon, Hargrave, Devans & Dey (James R. Withrow, Jr., and Arthur S. Stern, of 
counsel), for Eastman Kodak Co. 


Memorandum [Issue] 


[Statute of Limitations] 


EpELSTEIN, District Judge [Jn full text]: 
In a treble damage action under the anti- 
trust laws, the defendants have moved for 
judgment on the pleadings, Rule 12(c) of 
the Federal Rules of Civil Procedure, on 
the ground that it is time barred by the 


The complaint was filed on January 22, 
1959, at which time the four year limitation 
of 15 U. S. C. §15b was applicable, having 
become effective on January 7, 1956. Before 
that date the federal courts looked to the 
statute of the forum in antitrust cases, 
Chattanooga Foundry & Pipe Works v. City 


New York statute of limitations. 
21 The majority opinion of the Supreme Court 


expressly refused to pass upon the constitu- 
tionality of the state statute which attempted 
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son, 331 U. S. 461, 463, and by the terms of 
the cited section actions barred under the 
law existing on the effective date are not 
revived. Therefore it becomes necessary to 
determine whether the claim was barred un- 
der the New York law, the six year limita- 
tion of $48 subd. 2 of the Civil Practice 
Act, Bertha Building Corp. v. National Thea- 
ters Corp., [1959 Trape Cases { 69,444], (2 
Cir.) 269 F. 2d 785, 789, before the effective 
date of the federal limitation. 


[Nature of Action] 


An analysis of the complaint discloses 
that the plaintiff's claim is based on an 
alleged injury to its rights to certain processes 
assigned to it under a license agreement of 
January 31, 1929. The defendants are charged 
with wrongfully having caused the plaintiff 
to enter upon an agreement, dated May 23, 
1930, providing for the cancellation of the 
license, and to submit to an arbitration un- 
der French law, by reason of which the 
plaintiff was deprived of its rights in the 
processes. The defendants are further charged 
with wrongfully having caused and induced 
the plaintiff to enter into an agreement dated 
October 22, 1931, whereby the plaintiff agreed 
to the cancellation of the earlier license 
agreement. And it is further alleged that 
wrongful acts of the defendants brought 
about the insolvency and legal incapacity of 
the plaintiff and its dissolution under the 
law of Great Britain, on November 3, 1939, 
and the continuance of that condition so as 
to prevent the plaintiff from asserting its 
rights. 

[Overt Act—Dissolution] 

In a civil conspiracy action under the 
antitrust laws, the statute of limitation runs 
from the commission of the last overt act 
alleged to have caused damage. Steiner v. 
20th Century-Fox Film Corporation, [1956 
TRADE CASES { 68,304], (9 Cir.) 232 F. 2d 
190, 194 and cases there cited. It clearly 
appears that the last overt act alleged in 
the complaint occurred on October 22, 1931. 
Moreover, since 1939 when it was dissolved 
the plaintiff has had no business or prop- 
erty in which it could be injured, and even 
if it had an unbarred claim on that date, the 
limitation period of six years had long since 
run out when the complaint was filed in 1959. 


[Fraudulent Concealment] 


The plaintiff's principal contention, how- 
ever, is that the New York statute of limi- 
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tations was tolled under the federal equitable 
doctrine in Bailey v. Glover, 21 Wall. 342 
until such time as its discovery of the fraud 
involved in its claim, on the authority of 
Holmberg v. Armbrecht, 327 U. S. 392. Un- 
der New York law, except where fraud is 
the gravamen of the action (see § 48 subd. 
5 of the Civil Practice Act), the statute 
begins to run from the date of the commis- 
sion of each separate wrongful act alleged, 
regardless of the date of discovery. Austrian 
v. Williams, (2 Cir.) 198 F. 2d 697, certiorari 
denied 344 U. S. 909; Brick v. Cohn-Hall- 
Marx Co., 276 N. Y. 259; Pollack v. Warner 
Bros, Pictures, Inc., 268 App. Div. 118; Adolf 
Gobel v. Hammerslough, 263 App. Div. 1, 
affirmed 288 N. Y. 653. Assuming, there- 
fore, that the complaint raises the question 
of fraudulent concealment, the issue is whether 
the federal equitable doctrine of the Bailey 
case may be superimposed on the state 
statute of limitations, on the authority of 
the Holmberg case. 


[Controlling Law] 


It is, of course, now axiomatic that in 
cases of diversity jurisdiction involving ac- 
tions previously denominated legal, the fed- 
eral courts will follow the state law on the 
limitation of actions, and this rule derived 
from Erie R. v. Tomkins, 304 U. S. 64, has 
been extended to comprehend actions of an 
equitable nature, Guaranty Trust Co. v. York, 
326 U. S. 99. But when the source of the 
substantive right is a federal statute, differ- 
ent considerations apply. In an action at 
law, if no time limitation is prescribed by 
the federal statute a federal court will, un- 
der the Rules of Decision Act (Section 34 
of the Federal Judiciary Act of 1789, now, 
as amended, 28 U. S. C. § 1652), apply the 
statute of limitations of the state in which 
it sits. Campbell v. Haverhill, 155 U. S. 610. 
In applying state statutes of limitation the 
federal courts have followed interpretations 
of those statutes given by the highest courts 
of the state. Bauserman v. Blunt, 147 U. S. 
647. But in Holmberg v. Armbrecht, supra, 
involving a federally created right for which 
the sole remedy was in equity, it was de- 
cided that Guaranty Trust Co. v. York, supra, 
“does not oblige federal courts to apply to 
a federally created right which has been 
recognized historically as exclusively equita- 
ble the state limitation which would be con- 
trolling in a diversity suit.” Developments 
in the Law—Statutes of Limitations, 63 
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Harv. L. Rev. 1177, 1267; see also 46 Colum. 
L. Rev. 676. “As to actions at law, the 
silence of Congress has been interpreted to 
mean that it is federal policy to adopt the 
local law of limitation.” Holmberg v. Arm- 
brecht, supra, 327 U. S. at page 395. “And 
sO, a Suit in equity may lie though a com- 
parable cause of action at law would be 
barred.” Jd. at page 396. Indeed, equitable 
relief has been withheld even in suits in 
equity involving a federally-created right 
where it was only the scope of the relief 
sought and the multitude of parties sued 
which gave equity concurrent jurisdiction 
to enforce the legal obligations asserted, and 
where the applicable statute of limitations 
barred the concurrent legal remedy. Cope 
v. Anderson, 331 U.S. 461. Compare, on the 
problem of concurrent jurisdiction, Tobacco 
and Allied Stocks v. Transamerica Corp., 143 
F. Supp. 323, affirmed (3 Cir.) 244 F. 2d 
902, and see Comment, 70 Harv. L. Rev. 
586. It seems clear, then, that in order to 
determine the applicability of state time 
limitations to actions in federal courts to 
enforce federally-created rights, there must 
be a distinction between legal remedies, equita- 
ble remedies and concurrent remedies. Blume 
and George, “Limitations and the Federal 
Courts”, 49 Mich. IL. Rev. 937, 949; 2 
Moore’s Federal Practice (2nd edition, 1948) 
par. 2.06[1](5) at page 358 and par. 3.07[3], 
pages 718-727. 

The plaintiff’s position is that the material 
distinction ought not to be that between 
legal and equitable remedies, but that be- 
tween merely protective jurisdiction, where 
state substantive law is controlling, and 
federal jurisdiction over substantive rights. 
See Note, “Federal Statutes Without Limi- 
tations Provisions”, 53 Colum. L. Rev. 68, 
73. Austrian v. Williams, (2 Cir.) 198 F. 2d 
697, certiorari denied 344 U. S. 909, cited by 
defendants for the proposition that the New 
York statute of limitations must be applied 
in the way that the New York courts would 
apply it, without reference to the federal 
fraudulent concealment rule, involved a non- 
diversity, state-created, equitable action un- 
der the Bankruptcy Act. It may be argued 
that federal jurisdiction in that case was 
essentially protective in nature, and there- 
fore the reference to the state law of limi- 
tations and basically no different from the 
situation prevailing in a diversity case. See 
Comment, 53 Colum. L. Rev. 118. The 


Trade Regulation Reports 


Cited 1960 Trade Cases 
Moviecolor Ltd. v. Eastman Kodak Co. 


76,729 


Court of Appeals specifically distinguished 
Austrian from Holmberg on the ground of 
the source of the cause of action. Hence the 
Austrian case is not necessarily authoritative 
on the issue here presented. 


The lower court precedents cited are not 
very helpful on the problem of whether the 
Bailey rule, as a federal doctrine, ought to 
be held applicable in a private antitrust suit 
in the absence of the federal time limitation. 
See Burnham Chemical Co. v. Borax Consoli- 
dated, (9 Cir.) [1948-1949 Trane CasEs 
J 62,322], 170 F. 2d 569, certiorari denied 
336 U. S. 924; Crummer v. DuPont, (5 Cir.) 
[1958 Trave Cases § 69,031] 255 F. 2d 425, 
certiorari denied 358 U. S. 884; Crummer v. 
DuPont, (5 Cir.) [1955 Trape Cases {[ 68,042] 
223 F. 2d 238, certiorari denied 350 U. S. 
848; Winkler-Koch Engineering Co. v. Uni- 
versal Oil Prod. Co. [1950-1951 Trape CAsEs 
62,892], 100 F. Supp. 15. There is, cer- 
tainly, sound doctrinal basis to support the 
plaintiff's position. See Note, 53 Colum. 
L. Rev. 68, supra. Toward the extension to 
actions at law of that part of the equity 
doctrine involved in the concealment rule, 
Campbell v. Haverhill, supra, may be inter- 
preted to require no more than the use of 
the six year time period provided by the 
New York statute, since that is the only 
portion of the federal law lacking, with the 
matter of fraudulent concealment being con- 
sidered merely as involving “a phase of 
fashioning remedial details where Congress 
has not spoken .’ Holmberg v. Arm- 
brecht, supra, 327 U.S. at page 395. But in 
my view this interpretation applied to the 
case at bar would be an extension of the 
Holmberg case which, if it is not precluded, 
I do not feel free to make. See Austrian v. 
Williams, supra, note 6 at 198 F. 2d 701. 


[Claim Barred] 


In this action at law, therefore, asserting 
a federally-created right not (at the time in 
issue) limited by Congress, it is the local 
law of limitation as interpreted by the state 
courts that must be adopted. Under the 
New York law, the running of the applicable 
statute of limitations, §48 subd. 2 of the 
Civil Practice Act, is not suspended by 
fraudulent concealment. The claim was be- 
yond the six year period of limitations before 
the effective date of 15 U. S. C. §15b, and 
was not revived. Accordingly, the motions 
are granted. 
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[1 69,693] Winfield Drug Stores, Inc. v. Bellmore Sales Corp. 


In the New York Supreme Court, New York County, Special Term, Part I. 143 
N. Y. L. J., No. 77, page 12. Dated April 21, 1960. 


New York Fair Trade (Feld-Crawford) Act 


Fair Trade—Defenses—Price Violations by Enforcing Party.—In a fair trade enforce- 
ment action, it is no defense to assert that other stores in the area are also selling below 


fair trade prices. 
See Fair Trade, Vol. 1, 3452.34. 


Fair Trade—Person Who May Maintain Suit—Retailers—There is no merit in the 
contention that, where a manufacturer has not enforced its fair trade agreements, a retailer 


cannot do so. 
See Fair Trade, Vol. 1, J 3330.34. 


[Fair Trade Action] 


Hecut, Justice [Jn full text]: Plaintiff 
seeks to enjoin defendant pendente lite from 
engaging in unfair trade practices. Both 
parties are engaged in the sale of fair trade 
priced articles. Defendant does not deny 
sales in violation of the General Business 
Law but defends its right to do so because 
other stores in its area do likewise. It 
asserts “that it is necessary to meet this 


where the manufacturer has not done so. 
It maintains that plaintiff has not come into 
court with clean hands because it, also, has 
sold below fair trade prices. The first of 
these intentions is clearly without merit 
since there are cases too numerous to men- 
tion wherein retailers have been enjoined on 
the complaint of other retailers with respect 
to price cutting. The second contention is 
emphatically denied by plaintiff. The ad- 


mission of price cutting, despite the justi- 
fication therefor as pleaded by defendant, 
does not serve to defeat the right of plaintiff 
to the relief to which it appears to be en- 
titled. The motion is therefore granted. 
Settle order. 


competition in order to stay in business 
is an economic fact of life which the courts 
and all business men recognize.” It is well 
established however that the law is to the 
contrary. Defendant contends that plain- 
tiff cannot enforce fair trade agreements 


[ff 69,694] Maryland and Virginia Milk Producers Association, Inc. v. United 
States; United States v. Maryland and Virginia Milk Producers Association, Inc. 


In the Supreme Court of the United States. October Term, 1959. Nos. 62 and 73. 
Dated May 2, 1960. 


On Appeals from the United States District Court for the District of Columbia. 
ALEXANDER Hottzorr, District Judge. 


Case No. 1309 in the Antitrust Division of the Department of Justice. 


Clayton and Sherman Antitrust Acts 


Antitrust Exemptions—Agricultural Cooperatives—Capper-Volstead Act and Clayton 
Act.—All that the Capper-Volstead Act and Section 6 of the Clayton Act intended was to 
authorize farmers to act together in cooperatives, like a corporation, within the framework 
of the antitrust laws. 


See Combinations and Conspiracies, Vol. 1, 2115, 2247. 


Antitrust Exemptions—Agricultural Cooperatives—Monopolistic Activities (Sherman 
Act, Section 2).—A complaint against an agricultural cooperative charged anticompetitive 
activities which were so far outside the “legitimate objects” of a cooperative, as set forth in 
the Capper-Volstead Act and Section 6 of the Clayton Act, that, if proved, they would 
constitute clear violations of Section 2 of the Sherman Act, that is, an attempt to monopolize 
and monopolization of trade in fluid milk in Maryland, Virginia, and the District of 
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Columbia. Section 2 of the Capper-Volstead Act did not give the Secretary of Agriculture 
Primary jurisdiction and thereby exclude prosecution under the Sherman Act. Also, it did 
not have to be charged that the cooperative acted in combination with others. 


' See Combinations and Conspiracies, Vol. 1, § 2115, 2247; Monopolies, Vol. 1, § 2510.275; 
Private Enforcement and Procedure, Vol. 2, J 9005.55, 9020. 


Antitrust Exemptions—Agricultural Cooperatives—Acquisition of Assets (Clayton 
Act, Section 7).—An agricultural cooperative association’s acquisition of the assets of a 
dairy in the District of Columbia violated Section 7 of the Clayton Act. The object and 
result was to eliminate the largest purchaser of non-association milk in the area, force 
non-association producers either to join the association or to ship to another market, 
eliminate the prime competitive dealer from government contract milk bidding, and increase 
the association’s control of the local market. The acquisition was not exempt by virtue of 
the last paragraph of Section 7, since there is no “statutory provision” that vests power in 
the Secretary of Agriculture to approve a transaction and thereby exempt a cooperative 
from the antitrust laws under the above circumstances. While there is such a “statutory 
provision” with respect to marketing agreements, no such agreement was involved. 


See Acquisitions of Stock or Assets, Vol. 1, { 4205, 4205.250, 4205.410, 4205.650, 4207.100, 
4207.425, 4207.550, 4207.575, 4207.650, 4207.800; Department of Justice Enforcement and 
Procedure, Vol. 2, J 8229.625. 


Antitrust Exemptions—Agricultural Cooperatives—Asset Acquisition and Conspiracy 
to Eliminate Competition (Sherman Act, Section 3).—Transactions involving an agricultural 
cooperative association’s acquisition of a dairy in the District of Columbia constituted a 
violation of Section 3 of the Sherman Act against a background of price cutting by the 
dairy, a purchase price far in excess of the value of the physical assets acquired, an agree- 
ment by the sellers (a) not to compete locally for 10 years and (b) try to get their suppliers 
either to join the association or ship their milk elsewhere, an intent to restrain trade, and 
the foreclosure of competition. The acquisition was not protected by the Capper-Volstead 
Act, since the contract of purchase, viewed in the context of all the evidence, was not one 
made merely to advance the association’s own permissible processing and marketing busi- 
ness; it was entered into by both parties because of its usefulness as a weapon to restrain 
and suppress competitors and competition. The privilege the Capper-Volstead Act grants 
producers to conduct their affairs collectively does not include a privilege to combine with 
competitors so as to use a monopoly position as a lever further to suppress competition by 
and among independent producers and processors. 


See Combinations and Conspiracies, Vol. 1,  2051.600, 2115, 2247. 


Injunctive Decrees—Asset Acquisition—Adequacy of Relief—A judgment requiring 
an agricultural cooperative association to “dispose of as a unit and as a going dairy business 
all assets” of a dairy which it had acquired on a certain date in violation of the Sherman 
and Clayton Acts and to do so in “good faith” to preserve the business in “as good condition 
as possible” was adequate, although it did not require the association to dispose of “all 
assets used” in the dairy operation, prohibit the association from operating as a dealer in 
the market for a period after divestiture, prevent any future acquisition without prior 
government approval, or grant the government general “visitation rights.” The government 
would be adequately protected by the “good faith” requirement and by the retention of the 
cause for future orders, including the right of visitation. 


See Acquisitions of Stock or Assets, Vol. 1, $4209, 4209.550; Department of Justice 
Enforcement and Procedure, Vol. 2, [ 8233, 8233.700. 


For the appellant: William J. Hughes, Jr., Herbert A. Bergson, Daniel J. Freed, Howard 
Adler, Jr., and Daniel H. Margolis, all of Washington, D. C. 


For the appellee: J. Lee Rankin, Solicitor General; Robert A. Bicks, Acting Assistant 
Attorney General; and Charles H. Weston, Irwin A. Seibel, Joseph J. Saunders, Richard 
H. Stern, and Roger A. Clark, Attorneys, Department of Justice. 
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Affirming in part and reversing and remanding in part, 1959 Trade Cases { 69,245 and 


1958 Trade Cases {[ 69,197, 69,161. 


Mr. Justice Back delivered the opinion 
of the Court [Im full text]: 


[Prior Rulings] 

This is a civil antitrust action brought by 
the United States in a Federal District 
Court against an agricultural cooperative, 
the Maryland and Virginia Milk Producers 
Association, Inc. The Association supplies 
about 86% of the milk purchased by all milk 
dealers in the Washington, D. C., metro- 
politan area, and has as members about 
2,000 Maryland and Virginia dairy farmers. 
The complaint charged that the Association 
had: (1) attempted to monopolize and had 
monopolized interstate trade and commerce 
in fluid milk in Maryland, Virginia and the 
District of Columbia in violation of §2 of 
the Sherman Act;* (2) through contracts 
and agreements combined and conspired 
with Embassy Dairy and others to eliminate 
and foreclose competition in the same milk 
market area in violation of §3 of that Act;” 
and (3) bought all the assets of Embassy 
Dairy, the largest milk dealer in the area 
which competed with the Association’s dealers, 
the effect of which acquisition might be sub- 
stantially to lessen competition or to tend 
to create a monopoly in violation of §7 of 


1Sherman Act § 2: ‘Every person who shall 
monopolize, or attempt to monopolize, or com- 
bine or conspire with any other person or per- 
sons, to monopolize any part of the trade or 
commerce among the several States, or with 
foreign nations, shall be deemed guilty of a 
misdemeanor, and, on conviction thereof, shall 
be punished by fine not exceeding fifty thousand 
dollars, or by imprisonment not exceeding one 
year, or by both said punishments, in the dis- 
cretion of the court.’’ 26 Stat. 209 (1890), as 
amended, 15 U.S. C. § 2. 

2 Sherman Act § 3: ‘“‘Every contract, combina- 
tion in form of trust or otherwise, or conspir- 
acy, in restraint of trade or commerce in any 
Territory of the United States or of the District 
of Columbia . or between the District of 
Columbia and any State or States or foreign 
nations, is declared illegal. ...’’ 26 Stat. 209 
(1890), as amended, 15 U. S. C. §3. Section 
1 declares the same prohibition as to commerce 
“among the several States.’’ Although there 
was also a charge against the Association under 
§1 there was no judgment against it on this 
section, and that charge is no longer relevant 
here. 

8’ Clayton Act § 7: ‘‘No corporation engaged in 
commerce shall acquire, directly or indirectly, 
the whole or any part of the stock or other 
share capital and no corporation subject to the 
jurisdiction of the Federal Trade Commission 
shall acquire the whole or any part of the as- 
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the Clayton Act.* The chief defense set up 
by the Association was that, because of its 
being a cooperative composed exclusively of 
dairy farmers, § 6 of the Clayton Act* and 
§§1 and 2 of the Capper-Volstead Act* 
completely exempted and immunized it from 
the antitrust laws with respect to the charges 
made in the Government’s complaint. The 
District Court concluded after arguments. that 


“an agricultural cooperative is entirely ex- 
empt from the provisions of the antitrust 
laws, both as to its very existence as well 
as to all of its activities, provided it does 
not enter into conspiracies or combina- 
tions with persons who are not producers 
of agricultural commodities.” [1958 TRADF 
Cases J 69,161] 167 F. Supp. 45, 52. 


Accordingly the court dismissed the Sher- 
man Act §2 monopolization charge, where 
the Association was not alleged to have 
acted in combination with others, but upheld 
the right of the Government to go to trial 
on the Sherman Act §3 and Clayton Act 
§7 charges because they involved alleged 
activities with the owners of Embassy and 
other persons who were not agricultural 
producers. After trial the court found for 
the United States on the latter two charges 
and entered a decree ordering the Associa- 


sets of another corporation engaged also in 
commerce, where in any line of commerce in 
any section of the country, the effect of such 
acquisition may be substantially to lessen com- 
petition, or to tend to create a monopoly. 

* * * 

“Nothing contained in this section shall apply 
to transactions duly consummated pursuant to 
authority given by the... [independent regu- 
latory commissions] or the Secretary of Agri- 
culture under any statutory provision vesting 
such power in such Commission, Secretary, or 
Board.’’ 38 Stat. 731 (1914), as amended, 15 
US. CsA: 

438 Stat. 731 (1914), as amended, 15 U. S. C. 
§ 17, set forth in note 11, infra. 

5 Capper-Volstead Act §1: ‘‘Persons engaged 
in the production of agricultural products as 
farmers, planters, ranchmen, dairymen, nut 
or fruit growers may act together in associa- 
tions, corporate or otherwise, with or without 
capital stock, in collectively processing, prepar- 
ing for market, handling, and marketing in 
interstate and foreign commerce, such products 
of persons so engaged. Such associations may 
have marketing agencies in common; and such 
associations and their members may make the 
necessary contracts and agreements to effect 
suchwpurposesiy. a5 .1..7? -42:State S88 (1922) 07 
U. S. C. § 291. Section 2 is set forth in note 
qT, injra. 


© 1960, Commerce Clearing House, Inc. 


Number 151—11 
5-5-60 


tion to divest itself within a reasonable time 
of all assets acquired from Embassy and to 
cancel all contracts ancillary to the acquisi- 
tion. 167 F. Supp. 799 [1958 TrapE Cases 
69,197], 168 F. Supp. 880 [1959 TrapE 
CASES { 69,245]. The court refused to grant 
additional relief the United States asked for. 
It is from this refusal and the dismissal of 
its Sherman Act § 2 monopolization charge 
that the Government appealed directly to 
this Court under the Expediting Act.6 The 
Association similarly appealed to review the 
judgments against it on the Sherman Act 
§ 3 charge and the Clayton Act $7 charge. 
We noted probable jurisdiction, 360 U. S. 
927, and treat both appeals in this opinion. 


[Antitrust Exemptions—S cope] 


The Association’s chief argument for anti- 
trust exemption is based on §2 of the 
Capper-Volstead Act, which authorizes the 
Secretary of Agriculture to issue a cease- 
and-desist order upon a finding that a coop- 
erative has monopolized or restrained trade 
to such an extent that the price of an 
agricultural commodity has been “unduly 
enhanced.”* The contention is that this 
provision was intended to give the Secretary 
of Agriculture primary jurisdiction, and 
thereby exclude any prosecutions at all 
under the Sherman Act. This Court un- 
equivocally rejected the same contention in 
United States v. Borden [1932-1939 TRADE 
Cases J 55,250], 308 U. S. 188, 206, after full 
consideration of the same legislative history 
that we are now asked to review again. We 
adhere to the reasoning and holding of the 
Borden opinion on this point. 


The Association also argues that without 
regard to §2 of the Capper-Volstead Act, 
§1 of that Act and $6 of the Clayton Act 


6 32 Stat. 823 (1903), as amended, 15 U. S. C. 
§ 29. 

7 Capper-Volstead Act §2: “If the Secretary 
of Agriculture shall have reason to believe that 
any such association monopolizes or restrains 
trade in interstate or foreign commerce to such 
an extent that the price of any agricultural prod- 
uct is unduly enhanced by reason thereof [after 
a ‘“‘show cause’’ hearing he may direct] such 
association to cease and desist from monopoliza- 
tion or restraint of trade. ...’’ This order may 
be enforced by the Attorney General if not 
obeyed by the association. 42 Stat. 388 (1922), 
Wa ini ns1 292. 

8 Klor’s, Inc., v. Broadway-Hale Stores, Inc. 
[1959 TRADE CASES f 69,316], 359 U. S. 207, 
211: United States v. Socony-Vacuum Oil Co. 
[1940-1943 TRADE CASES { 56,031], 310 U. S&S. 
150, 226, n. 59; Standard Oil Co. of New Jersey 
v. United States, 221 U. S. 1, 59-60. 
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demonstrate a purpose wholly to exempt 
agricultural associations from the antitrust 
laws. In the Borden case this Court held 
that neither § 6 of the Clayton Act nor the 
Capper-Volstead Act granted immunity from 
prosecution for the combination of a co- 
operative and others to restrain trade there 
charged as a violation of §1 of the Sherman 
Act. Although the Court was not confronted 
with charges under § 2 of the Sherman Act 
in that case we do not believe that Congress 
intended to immunize cooperatives engaged 
in competition-stifling practices from prose- 
cution under the antimonopolization provi- 
sions of §2 of the Sherman Act, while 
making them responsible for such practices 
as violations of the antitrade-restraint pro- 
visions of §§1 and 3 of that Act. These 
sections closely overlap, and the same kind 
of predatory practices may show violations 
of all. The reasons underlying the Court’s 
holding in the Borden case that the coopera- 
tive there was not completely exempt under 
§ 1 apply equally well to §§2 and 3. The 
Clayton and Capper-Volstead Acts, con- 
strued in the light of their background, do 
not lend themselves to such an incongruous 
immunity-distinction between the sections 
as that urged here. 


[Clayton Act, Sec. 6] 


In the early 1900’s when agricultural co- 
operatives were growing in effectiveness, 
there was widespread concern because the 
mere organization of farmers for mutual 
help was often considered to be a violation 
of the antitrust laws. Some state courts had 
sustained antitrust charges against agricul- 
tural cooperatives,’ and as a result eventually 
all the States passed Acts authorizing their 
existence.” It was to bar such prosecutions 


9See, e. g., Reeves v. Decorah Farmers’ Co- 
operative Society, 160 Iowa 94, 140 N. W. 844 
(1913); Burns v. Wray Farmers’ Grain Co., 
65 Colo. 425, 176 P. 487 (1918); Ford v. Chicago 
Milk Shippers’ Assn., 155 Ill. 166, 39 N. E. 651 
(1895). Contra, Burley Tobacco Society v. 
Gillaspy, 51 Ind. App. 583, 100 N. E. 89 (1912). 
Hanna, Antitrust Immunities of Cooperative As- 
sociations, 13 Law and Contemp. Prob. 488-490 
(1948) ; Hanna, Cooperative Associations and the 
Public, 29 Mich. L. Rev. 148, 163-165 (1930): 
Jensen, The Bill of Rights of U. S. Cooperative 
Agriculture, 20 Rocky Mt. L. Rev. 181, 184-189 
(1948). See generally Att’y Gen. Nat’] Comm. 
Antitrust Rep. (1955), 306-313; Note, 57 Mich. 
L. Rev. 921 (1959). 

10 See statutes collected in Jensen, The Bill 
of Rights of U. S. Cooperative Agriculture, 20 
Rocky Mt. L. Rev. 181, 191, n. 29 (1948); Note, 
38 Harv. L. Rev. 87, 89, n. 17 (1924). See 
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by the Federal Government as to interstate 
transactions that Congress in 1914 inserted 
§6 in the Clayton Act exempting agricul- 
tural organizations, along with labor unions, 
from the antitrust laws. This Court has held 
that the provisions of that section, set out 
below,” relating to labor unions do not 
manifest “a congressional purpose wholly to 
exempt” them from the antitrust laws,” and 
neither the language nor the legislative his- 
tory of the section indicates a congressional 
purpose to grant any broader immunity to 
agricultural cooperatives. The language shows 
no more than a purpose to allow farmers to 
act together in cooperative associations with- 
out the associations as such being “held or 
construed to be illegal combinations or 
conspiracies in restraint of trade, under the 
antitrust laws,” as they otherwise might 
have been. This interpretation is supported 
by the House and Senate Committee Re- 
ports on the bill.“ Thus, the full effect of 
§6 is that a group of farmers acting together 
as a single entity in an association cannot 
be restrained “from lawfully carrying out 
the legitimate objects thereof,” but the section 
cannot support the contention that it gives 
such an entity full freedom to engage iu 
predatory trade practices at will. See United 
States v. King, 229 F. 275, 250 F. 908, 910. 
Cf. United States v. Borden Co. [1932-1939 
TRADE CASES { 55,250], 308 U. S. 188, 203-205. 


[Capper-V olstead Act] 


The Capper-Volstead Act of 1922 ex- 
tended § 6 of the Clayton Act exemption to 


Connolly v. Union Sewer Pipe Co., 184 U. S. 540, 
556-558 (1902), holding Illinois exemption stat- 
ute unconstitutional, and see dissent per Mc- 
Kenna, J., at 565, 571; overruled by Tigner v. 
Texas, 310 U. S. 141 (1940). 

4 Clayton Act §6: ‘‘The labor of a human 
being is not a commodity or article of com- 
merce. Nothing contained in the antitrust laws 
shall be construed to forbid the existence and 
operation of labor, agricultural, or horticultural 
organizations, instituted for the purposes of 
mutual help, and not having capital stock or 
conducted for profit, or to forbid or restrain 
individual members of such organizations from 
lawfully carrying out the legitimate objects 
thereof; nor shall such organizations, or the 
members thereof, be held or construed to be 
illegal combinations or conspiracies in restraint 
of trade, under the antitrust laws.’’ 38 Stat. 730 
(1914), as amended, 15 U. S. C. $17. 

2 Allen Bradley Co. v. Local Union No. 3 
[1944-1945 TRADE CASES { 57,386], 325 U. S. 
797, 805; Duplex Printing Press Co. v. Deering, 
254 U. S. 448, 468-469. Cf. United States v. 
Hutcheson [1940-1943 TRADE CASES { 56,091], 
312 U.S. 219. 
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capital stock agricultural cooperatives which 
had not previously been covered by that 
section.* Section 1 of the Capper-Volstead 
Act also provided that among “the legitimate 
objects” of farmer organizations were “col- 
lectively processing, preparing for market, 
handling, and marketing” products through 
common marketing agencies and the mak- 
ing of “necessary contracts and agreements 
to effect such purposes.” We believe it is 
reasonably clear from the very language of 
the Capper-Volstead Act, as it was in § 6 of 
the Clayton Act, that the general philosophy 
of both was simply that individual farmers 
should be given, through agricultural coop- 
eratives acting as entities, the same unified 
competitive advantage—and responsibility— 
available to businessmen acting through 
corporations as entities. As the House Re- 
port on the Capper-Volstead Act said: 


“Instead of granting a class privilege, 
it aims to equalize existing privileges by 
changing the law applicable to the ordi- 
nary business corporations so the farmers 
can take advantage of it.’’* 


This indicates a purpose to make it possible 
for farmer-producers to organize together, 
set association policy, fix prices at which 
their cooperative will sell their produce, and 
otherwise carry on like a business corpora- 
tion without thereby violating the antitrust 
laws. It does not suggest a congressional 
desire to vest cooperatives with unrestricted 
power to restrain trade or to achieve mo- 
nopoly by preying on independent producers, 
processors or dealers intent on carrying on 


3% ‘In the light of previous decisions of the 
courts and in view of a possible interpretation 
of the law which would empower the courts 
to order the dissolution of such organizations 
and associations, your committee feels that all 
doubt should be removed as to the legality of 
the existence and operations of these organiza- 
tions and associations, and that the law should 
not be construed in such a way as to authorize 
their dissolution by the courts under the anti- 
trust laws or to forbid the individual members 
of such associations from carrying out the 
legitimate and lawful objects of their associa- 
tions.’’ (Italics supplied.) H.R. Rep. No. 627, 
63d Cong., 2d Sess. 16; S. Rep. No. 698, 63d 
Cong., 2d Sess. 12. 

4 Some Congressmen opposed § 6 of the Clay- 
ton Act because it did not include agricultural 
associations with capital stock. ‘Under the 
provisions of section 7 [now §§] of this bill 
farmers’ organizations with capital stock, or- 
ganized for profit, would be left subject to the 
provisions of the Sherman antitrust law.’’ H. R. 
Rep. No. 627, Pt. 4, 63d Cong., 2d Sess. 4. And 
see id., Pt. 3, 10. : 

%H. R. Rep. No. 24, 67th Cong., 1st Sess. 2. 
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their own businesses in their own legitimate 
way. In the Senate hearings on the Capper- 
Volstead Act the Secretary of Agriculture, 
who was given a large measure of authority 
under this Act, and the Solicitor of his 
Department, testified that the Act would 
not authorize cooperatives to engage in 
predatory practices in violation of the Sher- 
man Act.” And the House Committee Re- 
port assured the Congress that: 


_ “In the event that associations author- 
ized by this bill shall do anything for- 
bidden by the Sherman Antitrust Act, 
they will be subject to the penalties im- 
posed by that law.” 


Although contrary inferences could be 
drawn from some parts of the legislative 
history, we are satisfied that the part of the 
House Committee Report just quoted cor- 
rectly interpreted the Capper-Volstead Act, 
and that the Act did not leave cooperatives 
free to engage in practices against other 
persons in order to monopolize trade, or 
restrain and suppress competition with the 
cooperative. Therefore, we turn now to a 
consideration of the District Court’s judg- 
ments in this case. 


[Monopolization] 


Sherman Act §2 Dismissal—The com- 
plaint charging monopolization alleged that 
the Association had “threatened and under- 
taken diverse actions to induce or compel 
dealers to purchase milk from the defendant 
[Association], and induced and assisted 
others to acquire dealer outlets” which were 
not purchasing milk from the Association. 
It also alleged that the Association “ex- 
cluded, eliminated, and attempted to eliminate 
others, including producers and _ pro- 
ducers’ agricultural cooperative associations 
not affiliated with defendant, from supply- 
ing milk to dealers.” Supporting this charge 
the statement of particulars listed a number 
of instances in which the Association at- 
tempted to interfere with truck shipments 
of nonmembers’ milk, and an attempt dur- 
ing 1939-1942 to induce a Washington dairy 
to switch its non-Association producers to 


16 The Solicitor of the Department of Agricul- 
ture testified that it was his ‘“‘opinion that if 
the farmers want to create monopolies or want 
to engage in unfair practices in commerce, this 
bill certainly would not give them the right to 
do it, and they would have to get another 
bill. . . . [T]hese organizations would not be 
allowed to adopt any illegal means or methods 
of conducting their business. . . . I do think 
that if they .. . engaged in some practice that 
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the Baltimore market. The statement of 
particulars also included charges that the 
Association engaged in a boycott of a feed 
and farm supply store to compel its owner, 
who also owned an Alexandria dairy, to 
purchase milk from the Association, and 
that it compelled a dairy to buy its milk by 
using the leverage of that dairy’s indebted- 
ness to the Association. We are satisfied 
that the allegations of the complaint and 
the statement of particulars, only a part of 
which we have set out, charge anticompeti- 
tive activities which are so far outside the 
“legitimate objects” of a cooperative that, 
if proved, they would constitute clear viola- 
tions of §2 of the Sherman Act by this 
Association, a fact, indeed, which the Asso- 
ciation does not really dispute if it is sub- 
ject to liability under this section. It was 
error for the District Court to dismiss the 
§ 2 charge. 
[Acquisition Violation] 

Clayton Act §7 Judgment.—In 1954 the 
Association purchased the assets of Em- 
bassy Dairy in Washington. The complaint 
charged that this acquisition constituted a 
violation of §7 of the Clayton Act, which 
prohibits a corporation engaged in com- 
merce from acquiring all or any part of the 
assets of another corporation so engaged 
where the effect may be to tend to create 
a monopoly or substantially lessen compe- 
tition. A trial was had before the District 
Court on this charge and the court found 
that the motive for and result of the Em- 
bassy acquisition was to: eliminate the 
largest purchaser of non-Association milk 
in the area; force former Embassy non- 
Association producers either to join the 
Association or to ship to Baltimore, thus 
both bringing more milk to the Association 
and diverting competing milk to another 
market; eliminate the Association’s prime 
competitive dealer from government con- 
tract milk bidding; and increase the Asso- 
ciation’s control of the Washington market. 
On these findings, amply supported by evi- 
dence, the District Court could properly 
conclude, as it did, that the Embassy acqui- 


prevented other people from selling their milk 
. . . they would be subject to the antitrust laws. 
. .. It does not say... that they may adopt 
any unfair methods of competition.’’ The Sec- 
retary of Agriculture testified to the same ef- 
fect. Hearings before a Subcommittee of the 
Senate Judiciary Committee on H. R. 2373, 67th 
Cong., 1st Sess. 203, 204, 205. 
17 Op. cit., supra, note 15, at 3. 
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sition tended to create a monopoly or 
substantially lessen competition, and was 
therefore a violation of § 7.” 


This leaves the contention that the acqui- 
sition of Embassy was protected by the 
last paragraph of §7 of the Clayton Act 
which in pertinent part provides that: 


“Nothing contained in this section 
shall apply to transactions duly consum- 
mated pursuant to authority given by 

. the Secretary of Agriculture under 
any ane provision vesting such power 
iinesUCchin Ree Secretaiyas ews 


The AEE contends that its purchase 
of Embassy Dairy was “consummated pur- 
suant to authority given by ... the Sec- 
retary of Agriculture.” The trouble with 
this contention is that there is no “statutory 
provision” that vests power in the Secretary 
of Agriculture to approve a transaction 
and thereby exempt a cooperative from the 
antitrust laws under the circumstances of 
this case. While there is a “statutory pro- 
vision” vesting power in the Secretary of Agri- 
culture to enter into agricultural marketing 
agreements which “shall be deemed to be law- 
ful” and “not... be in violation of any of the 
antitrust laws of the United States,” no 
such marketing agreement is involved here.” 


[Conspiracy-A cquisition Violation] 

Sherman Act §3 Judgment—The com- 
plaint charged that the Association, Em- 
bassy and others had violated §3 of the 
Sherman Act by engaging in a combination 
and conspiracy to eliminate and foreclose 
competition with the Association and with 
dealers purchasing milk from the Associa- 
tion. The District Court, with the consent 
of the parties, considered and decided this 
§3 charge on the evidence offered on the 
§7 Clayton Act charge. A crucial element 
in this charge of concerted action was the 
Association’s purchase of Embassy’s assets 
under a contract containing an agreement 
by the former owners of Embassy not to 
compete with the Association in the milk 
business in the Washington area for 10 
years, and to attempt to have all former 


18167 F. Supp. 799, 807-808. 

19 See note 3, supra. 

* Agricultural Marketing Agreement Act of 
1937, § 8b, 7 U. S. C. § 608b. United States v. 
Borden Co, [1932-1939 TRADE CASES { 55,250]; 
308 U. S. 188, 198-202; United States v. Rock 
Royal Co-operative, Inc., 307 U. S. 533, 560: 
United States v. Maryland & Virginia Milk 
Producers’ Assn., Inc. [1950-1951 TRADE CASES 
{ 62,651], 90 F. Supp. 681, 688. 
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Embassy producers either join the Associa- 
tion or ship their milk to the Baltimore 
market. Also, particularly pertinent to the 
charge of a §3 combination, was evidence 
showing a long and spirited business rivalry 
between the Association and its producers 
on the one hand and Embassy and its 
independent producers on the other. The 
Association had been “unhappy” about 
Embassy’s price cutting and its generally 
“disruptive” competitive practices that had 
made Embassy a “thorn in the side of the 
Association for many years.’ There was 
also evidence emphasized by the court in 
its Clayton Act §7 opinion that “the price 
paid by the Association for the transfer was 
far in excess of the actual and intrinsic 
value of the property purchased.” 167 F. 
Supp. 799, 806. After readopting its Clayton 
Act §7 findings regarding the anticompeti- 
tive motives and results of the Embassy 
acquisition, see p. 10, supra, the District 
Court made the three following additional 
findings on the Sherman Act §3 charge: 
(1) “that the result of the transaction com- 
plained of was a foreclosure of competi- 
tion,” (2) “that the transaction complained 
of was entered into with the intent and 
purpose of restraining trade,’™ and (3) 
“that an unreasonable restraint of trade, 
violative of the Sherman Act, has resulted 
from the acquisition of Embassy Dairy 
by the defendant [Association].” On the 
basis of its findings and opinion the court 
then concluded that “the transaction involv- 
ing the acquisition of Embassy Dairy by 
the defendant constitutes a violation of Sec- 
tion 3 of the Sherman Act.” 168 F. Supp. 
880, 881, 882. 


The facts found by the court show a 
classic combination or conspiracy to re- 
strain trade, unless, as the Association 
contends, “the transaction involving the 
acquisition of Embassy” upon which the 
judgment against it was based is protected 
against Sherman Act prosecutions by the 
Capper-Volstead Act’s provisions that co- 
operatives can lawfully make “the neces- 
sary contracts and agreements” to process, 


See United States v. Griffith [1948-1949 
TRADE CASES f 62,246], 334 U. S. 100, 105. 
Cf. United States v. Columbia Steel Co. [1948- 
1949 TRADE CASES f 62,260], 334 U. S. 495, 
525: United States v. Paramount Pictures, Inc. 
lees ae TRADE CASES { 62,244], 334 U. S. 
131, 5 
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handle and market milk for their producer- 
members. The Embassy assets the Asso- 
ciation acquired are useful in processing 
and marketing milk, and we may assume, 
as it is contended, that their purchase 
simply for business use, without more, often 
would be permitted and would be lawful 
under Capper-Volstead. But even lawful 
contracts and business activities may help 
to make up a pattern of conduct unlawful 
under the Sherman Act.” The contract of 
purchase here, viewed in the context of all 
the evidence and findings, was not one 
made merely to advance the Association’s 
own permissible processing and marketing 
business; it was entered into by both par- 
ties, according to the court’s findings as 
we understand them, because of its useful- 
ness aS a weapon to restrain and suppress 
competitors and competition in the Wash- 
ington metropolitan area. We hold that the 
privilege Capper-Volstead grants producers 
to conduct their affairs collectively does 
not include a privilege to combine with 
competitors* so as to use a monopoly 
position as a lever further to suppress 
competition by and among independent 
producers and processors. 


[Relief] 


Adequacy of Relief—The Government’s 
appeal in this case is directed in part at 
the relief granted it by the District Court. 
The judgment requires the Association to 
“dispose of as a unit and as a going dairy 
business all [Embassy] assets .. . tangible 
or intangible, which it acquired on July 26, 
1954, and replacements therefor,” and to do 
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so in “good faith” to preserve the business 
in “as good condition as possible.” The 
District Court refused to go further and 
require the Association to dispose of “all 
assets used” in the Embassy operation, to 
prohibit the Association from operating as 
a dealer in the Washington market for a 
period after divestiture, to prevent the 
future acquisition of distributors without 
prior approval of the Government, and to 
grant the Government general “visitation 
rights” as to the Association’s records and 
employees. The District Court was of the 
view that the Government would either be 
adequately protected as to these matters by 
the “good faith” requirement or by subse- 
quent orders of the District Court when 
the occasion necessitated. The formulation 
of decrees is largely left to the discretion 
of the trial court, and we see no reason to 
reject the judgment of the District Court 
that the relief it granted will be effective in 
undoing the violation it found in view of 
the fact that it also retains the cause for 
future orders, including the right of visita- 
tion if deemed appropriate. See Associated 
Press vu. United States [1944-1945 Trane 
CasEs J 57,384], 326 U. S. 1, 22-23. 


[Ruling] 


Accordingly, the judgment of the District 
Court finding violations of §7 of the Clay- 
ton Act and §3 of the Sherman Act is 
affirmed, and its dismissal of the charges 
under §2 of the Sherman Act is reversed 
and remanded for a trial. 

Affirmed in part, reversed and remanded in 
part. 
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Nolo Contendere Pleas—Jail Sentences—Incarceration as Danger to Defendants’ 
Lives—Mitigation—Defendants previously sentenced to 90 days in jail for antitrust viola- 
tions were denied motions in arrest of judgment on the grounds that the motions were 
not timely, not properly grounded if considered as motions for rehearing, not well taken 
because nothing new or different was presented, and premature if considered in the 
nature of habeas corpus because the defendants here were out on bond when the motion 


was filed. 


See Department of Justice Enforcement and Procedure, Vol. 2, § 8025.860, 8029.700. 
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Order 
[Nolo Contendere Pleas] 


Unverwoop, District Judge [Jn full text]: 
This cause came on to be considered upon 
the various motions pending herein on 
behalf of each of the individual defendants. 


At the outset, the Court deems it neces- 
sary and appropriate to set forth some of 
the background of this case. An indictmeit 
was returned by the Grand jury charging 
the five named corporations and four named 
individuals with a crime in violation of 
Section 1 of Title 15 of the United States 
Criminal Code. On February 17, 1959, the 
defendants were arraigned and all entered 
pleas of not guilty. On the same date, the 
Court granted leave to all defendants to file 
any and.all motions to the indictment which 
they desired to file within the time agreed 
upon by counsel. Thereafter certain mo- 
tions to strike matter from the indictment 
and/or to dismiss the indictment were filed. 
After extensive briefing and upon due con- 
sideration by the Court, said motions were 
overruled on July 14, 1959. On September 
3, 1959, a notice of trial was issued by the 
Clerk at the direction of the Court assign- 
ing this matter for trial on October 5, 1959. 


On October 5, 1959, this matter was called 
for trial. Each defendant then formally 
moved in open court for leave to withdraw 
his or its former plea of not guilty and to 
enter a plea of nolo contendere. The Court 
then heard all counsel extensively as to 
why such a plea should be accepted by the 
Court. During the course of the hearing 
on October 5, 1959, the Court stated several 
times that this Court was not inclined to 
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accept nolo contendere pleas, and that this 
Court did not favor such pleas. At the 
conclusion of the hearing on October 5, 
1959, the Court continued the trial date to 
October 13, 1959, and stated that the matter 
of acceptance of the tendered pleas would 
be taken under advisement and a decision 
would be announced at that time. 


On October 13, 1959, at the outset the 
Court again stated that it did not favor 
pleas of nolo contendere, and that the para- 
mount factor to be taken into consideration 
was whether or not the public interest 
would be better served by acceptance or 
rejection of these pleas. At that point, 
Government counsel stated that under the 
circumstances of this case “the Government 
deems it appropriate that the Court accept 
these pleas. Now, I assume that implicit 
in that is that no harm will be done to 
the public interest by the acceptance of 
the plea.” 


The Court then stated that “if the Govern- 
ment were of the opinion * * * that the 
public interest would be better served by 
rejection of these pleas and would so state, 
then the Court would reject the pleas. But, 
I do not so understand you.” Government 
counsel replied, “That is right. We don’t 
make such a statement.” 


The Court then accepted the pleas and 
before proceeding further inquired if all 
defendants were in court. Receiving an 
affirmative response, the Court then made 
this statement: 


“Just one moment. I am quite sure 
that able counsel representing all of the 
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defendants understand the effect of a plea 
of nolo contendere. For all purposes insofar 
as penalties are concerned it is in effect 
a plea of guilty before the Court. Do you 
so understand, in this particular case?” 


There being no response, the Court then 
proceeded with the matter of sentencing. 
The Court heard Government counsel and 
was given certain recommendations as to 
punishment. The Court then heard all 
defense counsel and inquired whether all 
statements on behalf of the defendants 
were completed. There was no response. 
Government counsel were then heard in 
reply. The Court then inquired whether 
all statements were completed. Nothing 
further was offered. The Court adjourned 
to the following morning, October 14, 1959. 


Until the case had reached this stage, 
there had been no indication that any of 
defense counsel or the defendants had any 
misunderstanding as to the nature and 
effect of the plea of nolo contendere. None 
of the defendants had made any claim that 
they were misled in any manner in making 
such a plea; nor had their counsel or any 
other person in their behalf made such a 
claim. The record prior to the moment 
that sentence was imposed is replete with 
statements of counsel acknowledging that 
sentencing is a function belonging solely 
to the Court and that recommendations of 
the Government as to punishment are not 
in any sense binding upon the Court. At 
no time prior to imposition of sentencing 
had anyone indicated a misunderstanding 
as to the nature and effect of the plea of 
nolo contendere, the maximum penalties pro- 
vided by Congress for the violation charged 
in the indictment in this case, or with 
regard to the recommendations of the 
Government as to punishment, although the 
Court had afforded everyone concerned 
ample opportunity to be heard. 


{Jail Sentences Imposed | 


The Court then imposed sentence follow- 
ing the Government’s recommendations as 
to fines; and, in addition, imposed a jail 
sentence of ninety days upon each of the 
individual defendants. Defense counsel moved 
for stays of execution. The Court took said 
motions under consideration and remanded 
the defendants to the custody of the Mar- 
shal. The next day, October 12, 1959, the 
Court at hearing in open court granted stays 
of execution until November 16, 1959 at 
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12:00 o’clock noon, At that hearing for the 
first’ time, defense counsel seemed to be 
suggesting ‘a ‘misunderstanding as to the 
nature of the plea of nolo contendere and as 
to its effect. Statements*were further made 
suggesting, notwithstanding declarations of 
counsel to the contrary made prior to sen- 
tencing, that the Court was bound in some 
way by the recommendations of the Gov- 
ernment. The Court thereupon interrogated 
each of the defendants personally and in- 
dividually. Each stated that he had no mis- 
understanding as to the possible punishment 
that might be imposed upon him as a result 
of the plea which he made to the indictment. 


[Nature and Effect of Nolo Plea] 


Thereafter, during the period that the 
stays of execution were in effect, various 
and sundry motions were filed on behalf of 
each of the defendants. These motions were 
assigned for hearing on the regular motion 
day provided for by the Rules of this Court, 
and came on to be heard on that day, No- 
vember 13, 1959. At the conclusion of that 
hearing additional motions were filed on 
behalf of some of the defendants. All of 
said motions were considered as submitted 
with leave granted to defense counsel to file 
in writing anything further that might be 
pertinent. These are the motions now pend- 
ing before the Court for disposition. How- 
ever, before the Court proceeds further with 
said motions, it is deemed appropriate and 
necessary to discuss briefly the nature and 
effect of a plea of nolo contendere in a crimi- 
nal case since by ‘suggestion, innuendo 
and by direct charge in one instance (not 
substantiated) defense counsel and others in- 
directly connected with this criminal pro- 
ceeding have asserted a misunderstanding 
as to the nature and effect of the plea of 
nolo contendere, or that defendants were mis- 
led by Government counsel in sorne manner 
in offering such a plea. 


First of all, it must be understood that 
any plea in a criminal case is only a means 
by which the Court arrives at its judgment 
in a particular case, that is, whether the 
person charged is to be adjudged convicted 
or acquitted. A defendant may be adjudged 
guilty and convicted by the Court upon his 
plea of not guilty if after trial a jury returns 
a verdict of guilty. Likewise, a defendant 
may be adjudged guilty and convicted upon 
his plea of guilty or upon his plea of nolo 
contendere. 
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The difference between. cases submitted 
to the Court. for its judgment on pleas of 
guilty or on pleas of nolo contendere is not 
in the effect: or. result of the respective pleas. 
The result is the same. The Court adjudges 
in both cases “that the defendant is guilty 
as charged and convicted.” That was the 
judgment of the Court as to each defendant 
in the instant case as is reflected by the 
Court’s orders filed herein on October 14, 
1959. . 


The only difference appears at the very 
moment the defendant enters his plea. If 
he pleads guilty, he has made an express 
judicial confession in open court of the 
crime charged against him in the indictment. 
The Court is entitled to rely upon that con- 
fession in arriving at its judgment that the 
defendant be adjudged guilty as charged 
and convicted. 


On the other hand if he pleads nolo con- 
tendere, he has not made an express judicial 
confession. But, he has made an implied 
judicial confession in open court of the 
crime charged against him. The Court is 
entitled, in fact required, to rely upon that 
implied confession in arriving at its judg- 
ment in the same manner and to the same 
extent as it does in cases involving guilty 
pleas. The judgment reached is the same, 
that is, that the defendant be adjudged 
guilty as charged and convicted. For all 
purposes in a criminal case following the 
very moment of the utterance of the plea, 
a plea of guilty and a plea of nolo contendere 
are equivalent and have the same effect. 
Guilt is admitted by the entry of either plea 
from the very moment of pleading and the 
adjudication of guilt and conviction follows 
as a inatter of course. Having entered such 
a plea, a defendant cannot upon a motion 
in mitigation after sentence urge that he is 
without guilt. That equivalent punishment 
can be imposed upon either a plea of guilty 
or a plea of nolo contendere is not open to 
dispute; nor has dispute been raised herein 
as to this principle. 


[Motions] 


Now the Court comes to the various mo- 
tions pending on behalf of each of the in- 
dividual defendants. Since there are many, 
the Court will consider them in the order 
filed on behalf of each individual defendant 
and in the order that the defendants are 
charged as appears from the caption of the 
indictment in this case. 
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I. Motions of defendant, F. Bliss Winn. 
‘A. Motion in Arrest of Judgment 


Sentence was pronounced and judgment 
entered October 14, 1959. This motion was 
filed thereafter on October 24, 1959. The 
Court having carefully considered the same, 
the brief in support thereof, and the argu- 
ments of counsel at oral hearing in open 
court on November 13, 1959, and being fully 
advised in the premises, finds that said mo- 
tion is not well taken and should be and 
hereby is Overruled for the following reasons. 


(1) The Court is of the opinion that this 
motion, insofar as it is filed as a motion in 
arrest of judgment, is clearly out of time 
under Rule 34 and Rule 45(b) of the Fed- 
eral Rules of Criminal Procedure, and that 
therefore the Court is without jurisdiction 
to consider said motion. 


(2) The Court is of the opinion that inso- 
far as this motion might be considered by 
the Court under the terms of Rule 12(b)(2) 
of the Federal Rules of Criminal Procedure 
as counsel contends, it could only be con- 
sidered as in the nature of a motion for 
rehearing or reconsideration of the former 
ruling of the Court upon defendant’s motion 
to dismiss the indictment based upon identi- 
cal grounds. Nothing substantially new or 
different having been presented, the Court 
will not reconsider its previous ruling. 


(3) Finally, the Court is of the opinion 
that counsel’s contention that this motion 
can be considered as a motion to vacate, 
set aside, or correct the sentence herein pur- 
suant to Section 2255 of Title 28, U. S. 
Code, is not well taken. This statutory 
remedy is in the nature of habeas corpus 
and is available only to a prisoner in custody 
under sentence. Since this defendant was not 
in custody, but out on bond at the time the 
motion was filed, the motion was premature. 


II. Motions of defendant, Robert R. Ray- 
mond. 
A. Motion in Arrest of Judgment 


This motion is not well taken and should 
be and hereby is Overruled for the reasons 
assigned in IA(1)(2) and (3), supra. 


B. Motion to Withdraw Plea of Nolo 
Contendere and Enter Piea of 
Not Guilty 


This motion has been withdrawn by de- 
fendant as is reflected by an entry filed 
herein on November 19, 1959. 
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C. Motion for Further Stay of Execution 


Defendant has commenced service of his 
sentence and this motion is therefore moot. 


III. Motions of defendant, William. G. 
Rector. 


A. Motion in Arrest of Judgment 


This motion is not well taken and should 
be and hereby is Overruled for the reasons 
assigned in IA(1)(2) and (3), supra. 


B. Motion to Withdraw Plea of Nolo 
Contendere and Enter Plea of 
Not Guilty 


This motion has been withdrawn by de- 
fendant as is reflected by an entry filed 
herein on November 19, 1959. 


C. Motion for Further Stay of Execution 


Defendant has commenced service of his 
sentence and this motion is therefore moot. 


IV. Motions of defendant, John T. Mains. 


A notice of death of this defendant while 
on bond having been filed with the Court, 
this criminal action as to him is by opera- 
tion of law abated. All motions by, or on 
his behalf, are therefore moot. 


[Incarceration as Danger to 


Defendants’ Lives] 


As to the defendants Winn, Raymond 
and Rector, there remain pending before 
the Court certain Motions for Mitigation of 
Sentence. After sentence was imposed, counsel 
for defendants Winn and Mains asserted 
that to incarcerate them in accordance with 
the sentence of the Court “would endanger 
their lives.” Certain medical affidavits were 
filed in support of that assertion. The Court 
then directed that complete medical and 
physical examinations of defendants Winn 
and Mains be conducted at the Federal 
Reformatory at Chillicothe, Ohio. The re- 
port of the examining physicians was that 
incarceration would not endanger the lives 
of these individuals. 
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The Court then directed that counsel for 
the Government ascertain which, Federal 
institution would be designated by the At- 
torney-General for service of these sentences, 
in the event the Court ordered them exe- 
cuted, and whether or not the designated 
institution had adequate medical staff and 
facilities to care for these defendants. The 
Court was advised that defendants would 
be sent to the Federal Correctional Institu- 
tion, a minimum security rehabilitation center 
at Milan, Michigan, and that said institution 
maintained more than adequate medical per- 
sonnel and facilities to meet the needs of 
this case. 


The Court thereupon directed execution 
of the sentences imposed, and requested the 
Warden of the Federal Correctional Institu- 
tion, Milan, Michigan to have his, Chief 
Medical Officer and staff re-examine and 
report to the Court upon the physical con- 
dition of the defendant Winn upon receiving 
the defendants at his institution. Ruling 
upon the pending motions has been held in 
abeyance until submission of this report. 


The report was received by the Court on 
December 7, 1959, and fully confirms the 
previous report of the Chillicothe medical 
staff that incarceration would not endanger 
this defendant’s life. The findings of the 
medical staff at the Milan Institution as 
summarized by the Chief Medical Officer 
with regard to the defendant Winn are as 
follows: 


“In my opinion incarceration for the 
period of his sentence (90 days) should 
in no way endanger his life insofar as I 
am able to determine from the symptoms 
and pathology which he now presents.” 


[Mitigation Denied] 


Therefore, the Court being fully advised 
in the premises finds that all pending Mo- 
tions for Mitigation of Sentence are not 
well taken and should be and hereby are 
Overruled. 
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North Carolina Theatres, Inc. v. Thompson 

Appeal from the United States District Court for the Western District of North 
Carolina, at ‘Charlotte. Witson Wakrtick, District Judge. 


Sherman and Clayton Acts 


Statute of Limitations—Applicable State Statute—Treble Damage Action as “Penal” 
(North Carolina)—A Federal District Court’s ruling that a North Carolina three-year 
statute of limitations, rather than its one-year “penal” statute of limitations, was applicable 
to a treble damage action under the Federal antitrust laws (there was no Federal statute 
of limitations at the time suit was filed in 1952) was reversed on the ground that, under 
the decisions of the North Carolina courts, the action was “penal” in nature, that is, a 


suit to recover an “extraordinary liability 


not limited to the damages suffered.” 


See Private Enforcement and Procedure, Vol. 2, { 9010.100. 


For the appellants: John F. Caskey and Fred B. Helms (Wm. H. Bobbitt, Jr., 
Kenneth C. Royall, and Charles F. Young on the brief). 


For the appellees: George S. Ryan and Francis H. Fairley (W. Bradley Ryan and 


William I. Ward, Jr.,:on the brief). 
See 1959 Trade Cases {| 69,498. 


Before SopeLorr, Chief Judge, Soper, Circuit Judge, and Datton, District Judge. 


[Statute of Limitations] 


Soper, Circuit Judge [Jn full text]: The 
owners of a moving picture theatre in Gra- 
ham, North Carolina, brought this | suit 
against certain exhibitors of motion pictures 
in the nearby city of Burlington, North 
Carolina, and certain distributors of films 
in the United States, claiming that the de- 
fendants, in violation of the federal anti- 
trust laws, had entered into a conspiracy 
to restrain and monopolize interstate trade 
in motion pictures and pursuant thereto had 
refused to license the plaintiffs to show 
films in their theatres at Graham until after 
they had been exhibited in the theatres at 
Burlington and their value as public at- 
tractions had greatly diminished. For this 
and other actions the plaintiffs sued to 
recover treble damages under the statute 
amounting in the aggregate to the sum of 
three million dollars. 


[Applicable State Statute | 


The defendants moved for summary judg- 
ment on the ground that the claims were 
barred by the one-year statute of limitation 
contained in the General Statutes of North 
Carolina § 1-54(2) since all the claims ac- 
crued before December 17, 1951, and the 
suit was filed on December 17, 1952. That 


1It is now provided by the Act of July 7, 1955, 
15 U. S. C. A, §15(b) that actions under the 
antitrust laws shall be barred unless commenced 
within four years after the cause of action ac- 
crues. The Act also provides that no cause of 
action barred under the previous law should be 
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statute provides for a one-year period of 
limitation for an “action or proceeding upon 
a statute, for a penalty or forfeiture, where 
the action is given to the State alone, or in 
whole or in part to the party aggrieved, or 
to a common informer, except where the 
statute imposing it prescribes a different 
limitation.” 


The District Judge dismissed the motion 
because of the holding of certain federal 
courts that a private action for treble dam- 
ages under the antitrust laws is not an 
action to recover a penalty or a forfeiture 
but an action to recover remedial or com- 
pensatory damages. He therefore held that 
the period of limitations applicable to this 
suit is § 1-52(2) of the General Statutes of 
North Carolina, which provides for a three- 
year period of limitation for an action “upon 
a liability created by statute, other than a 
penalty or forfeiture, unless some other time 
is mentioned in the statute creating it.’’ 


The case is now before us under the pro- 
cedure for appeals from interlocutory orders 
or judgments set forth in 28 U. S. C. A. 
§ 1292(b). 

The federal antitrust acts in effect at the 
time of the institution of the pending suit 
did not prescribe a period of limitations? 
and in such case, under the established rule, 


revived by the amendment. This statute was 
passed in part because of the difficulty in deter- 
mining whether the statutory liability imposed 
by the antitrust laws is in the nature of a pen- 
alty under the state law. U. S. Code, Congr. 
Adm. News, 1955, p. 2331. 
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the period is fixed by the laws of the state 
in which the action accrues. Chattanooga 
Foundry & Pipe Works v. Atlanta, 203 U. S. 
390; Miller Motors v. Ford Motor Co., 4 Cir. 
[1958 TrApEe Cases {| 68,937], 252 F. 2d 441, 
450. Hence the precise question for deci- 
sion is whether or not the instant suit was 
brought for a penalty or forfeiture within 
the meaning of § 1-54(2) of the North Caro- 
lina statute. 


[Conflicting Decisions] 


Confusion has arisen in this and other 
similar cases because it has been held by 
the highest federal courts,* as the District 
Judge held below, that a private suit under 
the antitrust acts is not a suit for a penalty 
while, on the other hand, a number of 
state courts have held that a private: suit 
for treble damages, under state statutes 
similar in nature to the federal antitrust 
acts, is a suit for a penalty. Hence a con- 
troversy similar to that in the pending case 
has arisen as to whether the limitation pre- 
scribed by state statutes for suits for a 
penalty should be applied to suits under the 
federal antitrust acts. 


The subject has been carefully considered 
and discussed in the opinion of Judge Maris 
in Gordon v. Loew’s Incorporated, 3 Cir. [1957 
TRADE CASES § 68,820], 247 F. 2d 451, where, 
as in the pending case, treble damages were 
sought by owners of a theatre against mo- 
tion picture producers who were charged to 
have followed a system of releasing motion 
pictures in violation of the antitrust laws to 
the detriment of the plaintiffs. The suits 
were brought in New Jersey and the de- 
fendants filed a motion for summary judg- 
ment, asserting that the actions were barred 
since they were not brought within the time 
limited by the New Jersey statutes of limi- 
tation, providing that actions at law for any 
forfeiture upon a penal statute should be 
commenced within two years after the cause 
of action accrtted. The Supreme Court of 
the State had held that this statute was 
applicable to actions for treble damages 
brought by a tenant against his landlord 
under the State Rent Control Act, and since 
this statute carrying treble damages was 
essentially similar in this respect to the 
action for treble damages under §4 of the 


2 Huntington v. Attrill, 146 U. S. 657; Chatta- 
nooga Foundry & Pipe Works v. Atlanta, 203 
U. S. 390; cf. Fleitmann v. Welsbach Co., 240 
U. S. 27: United States ex rel. Marcus v. Hess, 
317 U. S. 537; Comm’r v. Glenshaw Glass Co., 
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Clayton Act it was held by the Third Cir- 
cuit in the cited case that the action was 
barred. Overruling the objection that the 
action was not based upon a penal statute 
because of the decisions of the Supreme 
Court of the United States, the Court said 
(page 457): 


“Tt is suggested that section 4 of the 
Clayton Act cannot thus be held to be a 
penal statute because the Supreme Court 
of the United States held in Chattanooga 
Foundry & Pipe Works v. Atlanta, 1906, 
203 U. S. 390, 27 S. Ct. 65, that the five 
years limitation upon suits ‘for the en- 
forcement of any civil fine, penalty or 
forfeiture, pecuniary or otherwise’ im- 
posed by the predecessor of section 2462 
of title 28, United States Code, was not 
applicable to such a suit. It must, of 
course, be conceded that such a suit is 
not for a penalty within the meaning of 
the federal statute of limitations now in- 
corporated in section 2462. But it. does 
not follow that the law which authorizes 
such a suit to be brought may not be a 
penal statute within the meaning of sec- 
tion 2A:14-10 of the New Jersey Revised 
Statutes. For ‘penal’ and ‘penalty’ are 
not words of art. On the contrary, as is 
the case with many other terms used in 
the law, their meaning varies with the 
circumstances in which they are used and 
takes on the meaning in each instance 
which the user intends. See Huntington 
v. Attrill, 1892, 146 U. S. 657, 13 S. Ct. 224, 
36 L. Ed. 1123. As an illustration we 
may point out that actions under the anti- 
trust laws at other times and in other 
settings have been described by the fed- 
eral courts as authorizing the recovery of 
a penalty. And indeed the fact that the 
antitrust laws had been held to be penal 
in respect to the application of the stat- 
utes of limitations of some states but not 
of others was one of the reasons why 
Congress in 1955 enacted the uniform 
statute of limitations applicable to these 
cases. 


“All we are called upon to decide and 
all we do decide is that section 4 of the 
Clayton Act is a penal statute within the 
meaning of that phrase as used in section 
2A:14-10 of the Revised Statutes of New 
Jersey, and that, therefore, the suit brought 
by Frank and Marion Gordon is barred 
by the limitation imposed by that section.” 


To the same effect are the decisions in 
Hoskins Coal & Drydock Corp. v. Truax- 


348 U. S. 426: United States v. Borden Co. 
[1954 TRADE CASES {f 67,754], 347 U. S. 514; 
Lawlor v. National Screen Service [1955 TRADE 
CASES { 68,061], 348 [349] U. S. 322. 
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Traer Coal Co., 7 Cir. [1950-1951 TRADE 
Cases 62,925], 191 F. 2d 912, cert. den. 345 
U. S. 947; Schiffman Bros. v. Texas Co., 7 
Cir. [1952 Trape Cases { 67,270], 196 F. 2d 
695; Bertha Building Corp. v. National Thea- 
tres Corp. [1959 TrapE Cases { 69,444], 2 Cir., 
269 F. 2d 785; George F. Powell v. St. Loms 
Dairy Co., 8 Cir. [1960 TRADE Cases {| 69,670], 
— F. 2d —, April 1, 1960. 


No case on the precise point has been 
decided in this circuit but we are told that 
we should not follow the current of au- 
thority in the other circuits because of what 
we said in Barnes Coal Corp. v, Retail Coal 
Merchants Ass'n [1941-1943 TrapE CASES 
9 56,217], 128 F. 2d 645, and Glenn Coal Co. v. 
Dickenson Fuel Co. [1932-1939 TrapE CASES 
7 55,062], 72 F. 2d 885. These actions arose 
under the federal antitrust laws and in each 
the defense was that the suit was barred 
by limitations since it was not brought 
within a year after the right of action ac- 
crued, which was the period of limitations 
provided by the state law for actions which 
do not survive the death of the claimant. 
The crucial question was whether a right 
of action under the federal antitrust laws 
survives the death of the claimant, and it 
was held that the question of the survival of 
a right of action created by an act of Con- 
gress is one of substance and not of pro- 
cedure and must be answered upon a 
consideration of the statute creating it in 
the light of the principles of common law, 
and unless the right of action passes this 
test it does not survive by reason of pro- 
visions of the state law. The decision did 
not actually turn in either case upon whether 
the federal or state law controlled and the 
court was not confronted with conflicting 
decisions in the two jurisdictions, for it was 
determined that under either law the action 
survived and hence the five-year period of 
limitation set by the state statute was ap- 
plicable. The precise question was whether 
the action was barred by limitations, but the 
attention of the court was primarily directed 
to the question of the survival of an action 
under a federal statute. Under these cir- 
cumstances we are of the opinion that we 
should follow the course outlined in the 
other circuits in deciding the question in the 
case at bar.® 


3 When the survival of a corporation is at 
issue in criminal proceedings under the federal 
statutes it is held that the decision turns on the 
law of the state creating the corporation as in- 


1 69,696 


Court Decisions 
North Carolina Theatres, Inc. v. Thompson 


Number 152—144 
5-13-60 


[North Carolina Law] 


It remains to determine whether an action 
for treble damages is considered an action 
for a penalty under the laws of North Caro- 
lina. We think the answer must be in the 
affirmative. In Williams v. Gtbson, 232 
N. C. 133 (1950), the suit was brought in 
the state court under the Federal Housing 
and Rent Act of 1947, 50 U. S. C. Apdx. 
1895, which provided that a landlord re- 
ceiving rent in excess of the maximum 
prescribed should be liable to the tenant in 
the sum of $50.00 or three times the over- 
charge whichever was greater. Describing 
the statute the Court said (p. 134): 

“The Act is clearly a Federal penal 
law: for ‘the term “penalty” involves the 
idea of punishment for the infraction of 
the law, and is commonly used as includ- 
ing any extraordinary liability to which 
the law subjects a wrongdoer in favor of 
the person wronged, not limited to the 
damages suffered.’ ” 


The Court cited O'Sullivan v. Felix, 233 
U. S. 319, 324, where it is said that the 
term “penalty” involves the idea of punish- 
ment for the infraction of the law and is 
commonly used as including any extraordi- 
nary liability to which the law subjects a 
wrongdoer in favor of the person wronged, 
not limited to the damages suffered. 

Again in Smoke Mount Industries, Inc. v. 
Fisher, 224 N. C. 72, 75, decided March 1, 
1944, the Court had under consideration the 
counterclaim of the defendant who charged 
that the plaintiff had violated the Fair Labor 
Standards Act of 1938 and claimed that the 
defendant was entitled under the statute to 
recover one and a half times the amount of 
wages due him for services rendered the 
plaintiff, In sustaining the counterclaim the 
Court said (p. 75): 

“The counterclaim set forth in the an- 
swer sounds in contract. It is to enforce, 
or to collect a penalty and such actions 
have been universally held by us to be 
ex contraciu. ‘An action for a penalty 
given by a statute to any person injured, 
is an action on contract.’ ” 


The year after this decision was rendered 
the North Carolina Legislature added 
§1-52(11) to its statute of limitations 
wherein it provided that the period of limi- 
tation should be three years for the recovery 


terpreted by its courts. Melrose Distilleries v. 
United States [1959 TRADE CASES Jf 69,335], 
359 U. S. 270; Alamo Fence Co. v. United States, 
5 Cir., 240 F. 24 179, 183. 
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of any amount under the Fair Labor Stand- 
ards Act of 1938. Manifestly this enactment 
was unnecessary, if the three-year period of 
limitations was already applicable to ac- 
tions of this kind under § 1-52(2) of the 
Code above referred to. Hence it is rea- 
sonable to assume that the new statute was 
passed in order to enlarge the period of 
limitations for the recovery of penalties un- 
der the Fair Labor Standards Act which 
would otherwise have been limited to the 
period of one year under § 1-54(2) of the 
Code of North Carolina. 

We think these decisions are decisive on 
the point. The plaintiff depends upon the 
dictum in State v. Maultsby, 139 N. C. 583, 
585 (1905), that a penalty is always for a 
sum certain, although the opposite is stated 
in Dozier v. Bray, 9 N. C. 57 (1822), and in 
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Dowd v. Seawell, 14 N. C. 185, 187 (1831); 
and also relies on the fact that actions in 
tort in which punitive damages are claimed 
are governed by the three-year statute of 
North Carolina, as was held in Reid v. 
Holden, 242 N. C. 408, 414 (1955); Barnett 
v. Woody, 242 N. C. 424, 431 (1955). Ordi- 
nary tort actions, however, are brought 
primarily for compensatory damages to which 
the claim for punitive damages is incidental 
and these decisions cannot prevail over the 
more specific holdings as to the period of 
limitations applicable in suits brought under 
statutes permitting the recovery of multiple 
damages, 


The judgment of the District Court is 
reversed. 


Reversed and Remanded. 


[f 69,697] Harry Brandt, d/b/a University City House of Liquors, et al. v. Renfield 


Importers, Ltd., et al. 


In the United States Court of Appeals for the Eighth Circuit. No. 16,359. Dated 


April 27, 1960. 


Appeal from the United States District Court for the Eastern District of Missouri. 


Sherman and Clayton Antitrust Acts 


Venue—Transacting Business—Licensed Out-of-State Distillers—Operation Through 
Local Distributors—Even though liquor distillers maintained no stocks, executed no sales, 
or performed other customary acts of “doing business” in Missouri, the facts that sales 
there were substantial in dollar amounts (though small, percentagewise), and that they 
held out-state licenses from the state, made required reports, and operated through exclu- 
sive local distributors with which there was close cooperation all comprised the type of 
local business activity that was intended to confer jurisdiction on the District Court of 
Missouri for purposes of the antitrust laws. 

See Private Enforcement and Procedure, Vol. 2, J 9008.210. 

For the appellants: J. L. London, St. Louis, Mo. (Mortimer A. Rosecan and Irving 
M. Malnik were with him on the brief). 

For the appellees: Richmond C. Coburn for Renfield Importers, Ltd.; Donald J. 
Meyer and Lewis C. Green, St. Louis, Mo., for Julius Wile Sons & Co., Inc. (John 
Raeburn Green, St. Louis, Mo., and Walter D. Wile, New York, N. Y., were with them 
on the brief); R. Walston Chubb, St. Louis, Mo., and Earl E. Pollock, Chicago, Ill, for 
James B. Beam Distilling Co. (Robert S. Allen, St. Louis, Mo., and Julius Lewis and 
Bernard J, Nussbaum, Chicago, IIl., were on the brief). 


See 1959 Trade Cases {| 69,405. 
Before GARDNER, WooprouGH, and BLackmuy, Circuit Judges. 


WoonvroucH, Circuit Judge [Jn full text]: 
This action was brought by eighteen retail 
liquor dealers doing business in St. Louis, 
Missouri, and vicinity, against fourteen dis- 
tillers, distributors, wholesalers, and retailers 
of liquor for injunction and treble damages for 
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alleged violations of the Sherman Act, the 
Clayton Act, and the Robinson-Patman Act. 

The complaint alleged that the defendants 
created a monopoly in the retail liquor 
business in violation of the anti-trust laws; 
that they had conspired to monopolize and 
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have monopolized the trade and commerce 
in said liquor and the retail distribution 
thereof in St. Louis, Missouri, and vicinity. 


[Prior Proceedings] 


The case was heretofore before this Court 
on an appeal by the plaintiffs from three 
orders entered by the District Court on 
November 20, 1958, which severally dis- 
missed the case as to three defendant cor- 
porations, Renfield Importers, Ltd. (referred 
to as Renfield), James B. Beam Distill- 
ing Company (referred to as Beam), and 
Julius Wile Sons and Company (referred 
to as Wile), for improper venue and lack 
of jurisdiction over the person. 


[Transacting Business] 


The plaintiffs contended on that appeal 
that the three defendants were “transacting 
business” in the Missouri judicial district 
where the suit was brought so that the 
venue was proper and as they were prop- 
erly served at their principal places of busi- 
ness, the jurisdiction of the persons was 
complete. The three orders then appealed 
from each contained a provision and direc- 
tion for the entry of a final judgment of 
dismissal of one of the three defendants 
in accordance with Rule 54(b) of the Fed- 
eral Rules of Civil Procedure. This Court 
was of the view that the action as ‘disclosed 
by the complaint did not involve multiple 
claims within the purview of the Rule but 
rather a single claim of conspiracy joined 
in by all defendants and that the orders 
dismissing the three defendants were not 
final orders and therefore not appealable. 
It accordingly dismissed the appeal without 
consideration of the merits of appellants’ 
contentions and remanded the case for 
further proceedings. [1959 Trappe Cases 
{ 69,405], 269 F. 2d 14. 


After the mandate of this court was en- 
tered in the District Court and on August 
6, 1959, the plaintiffs entered voluntary 
nonsuit as to all the defendants in the case 
excepting Renfield, Beam, and Wile, and 
with the approval of the Court, dismissals 
without prejudice were entered as to all de- 
fendants except the three. On the same 
day the Court in finally disposing of the 
action as to the remaining three defendants 
entered an order in which it referred to 
the mandate of this Court and to the three 
orders of dismissal which it had entered 
on November 20, 1958 in favor of the three 
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defendants and after ordering that those 
former orders be amended so that the pro- 
vision and direction based on Rule 54(b) 
which it had included in those orders be 
stricken from them, ordered “the aforesaid 
orders and each of them in all other re- 
spects to remain in full force and effect as 
heretofore entered.” 


[Dismissal Below] 


The plaintiffs have taken this appeal from 
that order of August 6 to obtain reversal 
of the dismissals of the case as to the three 
defendants and they contend that the Court 
erred in sustaining said defendants’ respec- 
tive motions to quash service of process 
and to dismiss the three defendants for 
improper venue and lack of jurisdiction 
of the person. They insist that each of the 
three defendants is transacting business in 
the Eastern Judicial District of Missouri 
within the meaning of 15 U. S.C. A. §22 
($12 of the Clayton Act) and that venue 
is proper as to each and service at their 
respective places of business outside of Mis- 
souri where they were “found” was suf- 
ficient. 


[Finality of Dismissal] 


The appellee Beam has filed a motion to 
dismiss this appeal on the ground that the 
order appealed from is not a final, order 
but we do not find the motion to be meri- 
torious. Although the order of the District 
Court of August 6, 1959 does not repeat the 
express words of dismissal that were con- 
tained in its previous three orders of No- 
vember 20, the reference the Court made 
to those orders and the declaration that the 
orders and each of them (as amended) were 
“to remain in full force and effect as here- 
tofore entered” left no ambiguity or un- 
certainty about the Court’s final decision 
and judgment that the three defendants 
were not transacting business in the Mis- 
souri judicial district and that the case 
against them was dismissed for that reason. 
The entry of the order of August 6th af- 
forded the plaintiffs their first opportunity 
to take a valid appeal from the ruling and 
order of the District Court dismissing the 
three defendants and they promptly filed 
Notice of Appeal. The Notice describes 
the orders referred to therein which are 
continued in effect thereby and clearly iden- 
tifies the proceedings and judgment which 
the appellants claim to be erroneous. It 
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establishes this Court’s jurisdiction to re- 
view the dismissals. 


[Question on Appeal] 


The only question of merit in this appeal 
is whether the District Court erred in hold- 
ing that the Renfield, Beam, and Wile cor- 
porations were not “transacting business” in 
the Missouri judicial district within the in- 
tendment of §12 of the Clayton Act, 15 
U.S. C. A. §22. That section provides: 


Any suit, action, or proceeding under 
the anti-trust laws against a corporation 
may be brought not only in the judicial 
district whereof it is an inhabitant, but 
also in any district wherein it may be 
found or transacts business; and all proc- 
ess in such cases may. be served in the 
district of which it is an inhabitant, or 
wherever it may be found. 


The District Court in its opinion (un- 
reported) briefly related the facts relative 
to the issue as they had been proved without 
dispute by affidavits of the officers and. em- 
ployees of the three defendants and counsel 
for appellants have not departed from but 
have somewhat amplified the Court’s state- 
ment of facts in accord with the evidence 
and without dispute. 


[Business Details] 


All three of the appellees are “foreign 
corporations” as to Missouri, the principal 
offices. of Renfield and Wile being in New 
York, N. Y. and that of Beam. being in 
Chicago, Ill. Each of them was served with 
process at its principal office: Each of them 
had an outstate liquor license for and issued 
to it by the Supervisor of Liquor Control 
of Missouri pursuant to § 311.060(6). The 
cost of the licenses is $250.00 annually. 
§ 311.180(5). 


As to the Beam Company. Its selling 
operations are centered at its main office in 
Chicago and it has no branch office of any 
kind in Missouri. It has selected and sells 
and ships its products to only two licensed 
distributors in the Missouri district, namely 
Conrad, Inc., and Manhattan Distributing 
Co., both of St. Louis, in neither of which 
does it have any financial interest. It re- 
ceives its orders for Beam liquors from 
those distributors at its Chicago office and 
rejects them or accepts them and makes 
all deliveries against those accepted by de- 
livering to carriers at its distillery or rectify- 
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ing plant at Clarmont, Kentucky, f.o.b. that 
plant, thereby passing title to the goods in 
Kentucky. It has no stock of merchandise 
in warehouses or otherwise in Missouri, 
and no real or personal property there. It 
maintains a checking account in a St. Louis 
bank and has there pledged collateral for a 
loan. Deposits and checks to and from the 
account are sent from Chicago, where all 
advertising also is planned and prepared. 
Beam employs a detail man on a straight 
salary who resides in the district but has no 
office or company automobile or Beam sta- 
tionery with his name on it, but visits re- 
tailer-customers of the distributors not on 
any regular schedule and without any in- 
centive compensation based on sales. He 
carries no order blanks, has no authority 
to make sales, or to make adjustments, 
collections, or credits, and his sole function 
is promotional in nature, namely, to stimu- 
late interest in Beam’s products and to 
persuade retailers handling Beam’s products 
to give them proper shelf space and dis- 
play. He has no stock of samples or in- 
ventory. He is occasionally requested to 
make notations of retailer’s requisitions for 
Beam products and relays such requests 
to Beam’s two distributors. Beam’s vice 
president, Mr. Gertz, supervises the sale of 
Beam’s products to distributors in thirteen 
states—calling on the distributors at irregu- 
lar intervals—averaging once every other 
month on those in Missouri—not for the 
purpose of taking orders but if given an 
order by a distributor he transmits it to 
Beam’s office at Chicago for acceptance and 
processing. Beam is not qualified under the 
general corporation statute to do business 
in Missouri as. a foreign corporation and 
has not designated an agent for service of 
process there. No officer, agent, employee, 
or director of Beam maintains an office in 
the district and no officer or director resides 
therein and no stockholders’ or directors’ 
meeting has ever been held there. In 1957 
Beam sold $446,000.00 worth of its products 
to its distributors in the Missouri district 
of suit, which was 0.7% of all Beam’s sales 
in that year. 


As to Renfield. In 1956 Renfield Im- 
porters, Ltd., sold $1,580,818.60 worth of 
goods to its distributors in the district of 
suit. In 1957, it sold $1,313,947.98 worth of 
its products in this district, all of which 
was to the two wholesalers in the district, 
namely, Conrad Inc., and Paramount Li- 
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quor Company, .Inc., who were Renfield’s 
distributors. 


During 1956, two percent of its total 
volume was done in St. Louis and St. Louis 
County. In 1957, 1.72 percent of its case 
total sales were shipped into the City and 
County of St. Louis. 


Jack S. Birnbaum, vice president of Ren- 
field, in his affidavit filed on behalf of said 
defendant, states that Renfield is incor- 
porated under the laws of New York. It 
has never been qualified to do business in 
Missouri. It is engaged in the business of 
distributing various kinds of alcoholic bev- 
erages throughout the United States. The 
sale of its products is conducted through 
its general office in New York City and 
regional offices in Chicago, San Francisco, 
Atlanta and Los Angeles. Renfield sells its 
products to wholesalers, state liquor control 
commissions, and to airlines, railroad, and 
other common carriers. It has no office, 
warehouse, plant, distillery, or any kind of 
business operation or any place for any 
kind of business operation within the State 
of Missouri. It does not maintain any in- 
ventory or stock of goods in this district, 
owns no property of any kind in Missouri; 
has no bank account, no transfer agent, 
registrar or registered agent for service of 
process in Missouri, has not designated any- 
one to act for it in Missouri. It is not listed 
in any telephone directory in Missouri, its 
name does not appear upon the door of any 
office or directory of any building in Mis- 
souri. It maintains no salesman, agent, or 
employee of any kind in Missouri. It sells 
its products exclusively to two wholesalers 
doing business in the district, to-wit, Con- 
rad, Inc., and Paramount Liquor Company, 
Inc. Renfield has no financial interest in 
and exercises no control over the operations 
of any of said wholesalers. Title to products 
shipped to the wholesalers passes before 
delivery to Missouri. 

Renfield’s products are sold to its dis- 
tributors in Missouri pursuant to customers’ 
orders forwarded by the wholesalers to 
Renfield’s Chicago office which in turn trans- 
mits them to the New York office where 
they are received and accepted, or for- 
warded by the wholesaler directly to the 
New York office. 

Renfield’s products sold pursuant to such 
orders are sold and shipped exclusively 
f.o.b, its warehouse, or foreign port of the 
distillery where the products are made or 
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distilled, all of which are located outside 
of Missouri. 


Renfield employs a Division Manager who 
operates out of its regional office in Chicago 
and is engaged in goodwill promotional 
activities in Minnesota, Indiana, North 
Dakota, South Dakota, Nebraska, Kansas, 
and formerly in Missouri, but neither such 
Division Manager nor any other employee 
has come into the Eastern District of Mis- 
souri or conducted any business activities 
there for about five years prior to the com- 
mencement of this action. 


It has a Missouri Outstate Liquor Solici- 
tor’s License issued by the State of Missouri, 
which authorizes it to sell its products only 
to wholesalers, and not to retailers within 
the State of Missouri. 


The executive offices are located in New 
York, N. Y., and stockholders’ and directors’ 
meetings are held there. The corporate 
books and records are kept there. The com- 
pany maintains warehouse stocks of its 
products in New York City, Chicago, San 
Francisco, and Los Angeles. 


As to Wile. Julius Wile Sons & Co., Inc., 
did $142,000.00 in sales in this district in 
1957. The principal office of the Julius Wile 
Company is in New York; its other place 
of business is a plant in New Jersey. It sells 
to only two dealers in Missouri. All of the 
Julius Wile liquors which go to retailers 
in the Eastern District of Missouri are dis- 
tributed by Pioneer Liquor Company, Inc. 
There are two ways these distillers sell to 
their wholesalers. In one the distiller pays 
the tax and sells at the price plus the fed- 
eral tax. The other is to sell in bond, just 
pay for the products, and then when they 
get the product out of bond, they pay the 
government tax directly. 


The sales are made f.o.b. New York and 
New Jersey. The Julius Wile Co. employs 
Richard D. Ruane, who resides in St. Louis 
County, to promote good will, and consumer 
and customer acceptance of Julius Wile’s 
products in Missouri, Kentucky, Kansas, 
and part of Illinois. Pioneer distributes 
Wile’s products in the Eastern District of 
Missouri and Central States distributes Wile’s 
products in the Western District of Missouri. 
All sales of Wile’s products to retailers and 
others in the State of Missouri are made 
either by Pioneer or by Central States. All 
orders by Pioneer or by Central States for 
Wile’s products intended for re-sale in Mis- 
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souri aré forwarded to Julius Wile’s offices 
at New York, either directly or through 
Ruane, by mail, telephone, or telegraph; 
the products so-ordered are shipped to the 
respective places of business of Pioneer or 
Central States in the State of Missouri, as 
the case may be, f.o.b. New York, New 
Jersey, or foreign port. Pioneer and Central 
States are billed for all such products by, 
and make payment directly to, Julius Wile 
in New York by mail. 


Ruane’s duties in the district of suit are 
to maintain contact with Pioneer and Central 
States, to suggest methods of promoting 
good will toward, and consumer and cus- 
tomer acceptance of Wile’s products. He 
does not carry order blanks. He has no 
authority to make or modify any contract 
with any wholesaler, distributor, retailer, 
person, firm, or corporation in the Eastern 
District of Missouri; he does not approve 
credits, nor make collections from Pioneer 
_ or Central States nor any customer of 
Pioneer or Central States. 


In 1957, approximately 14% of Wile’s 
products were sold by Pioneer in the East- 
ern District of Missouri. Wile maintains 
no stock of goods or inventory in Missouri, 
does not own or rent any property in Mis- 
souri. Ruane is the only employee of Wile 
in Missouri. He does not maintain an office 
or place of business in connection with his 
employment by Wile: Wile is not listed in 
any telephone book, nor on any door or 
building directory; Ruane is not listed; his 
salary and expense account are paid by 
check issued in New York and mailed to 
him in Missouri; he is required to make 
periodic visits throughout his territory in 
Missouri, Kentucky, Kansas, and part of 
Illinois. He does not spend more than fifty 
percent of his working time in connection 
with his duties in the Eastern District of 
Missouri. 

Richard L. Blum, Jr., as President and 
Director, made an affidavit on behalf of 
Julius Wile Sons & Co., Inc., stating Wile 
is incorporated under the laws of New 
York, has never qualified to do business 
in. Missouri; that Wile is duly licensed 
under § 311.180(6) of the Revised Statutes 
of Missouri, 1949, as an out-of-state corpora- 
tion to offer intoxicating liquors for sale 
only to or through duly licensed whole- 
salers in the State of Missouri. The com- 
pany makes no retail sales in this district. 
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The company has ‘no’ interest in either 
Pioneer or Central States. 

The sales Wile made to distributors in 
the district in 1957 amounted to $142,000.00. 


[Test of Transacting Business] 


All of the enumerated details of trans- 
acting business that the appellees do not 
engage in in Missouri are stressed by them 
to support their contention that they do 
not transact any substantial business in the 
district. The record clearly indicates, how- 
ever, that in supplying their liquor to the 
district of suit they do not offend in any re- 
spect the requirements of the Missouri Li- 
quor Control Law, R. S. Mo. 1949 Ch. 311. 
The appellants do not claim that the appel- 
lees have “agents” in Missouri. directly 
carrying on the sale of appellees’ products 
but their claim is that when appellees’ busi- 
ness of selecting certain distributors in the 
district of suit and of selling their brands 
of liquor and causing them to be trans- 
ported into the district to those distributors 
for distribution there “is judged in its totality” 
it must be concluded that they each do 
transact some substantial business in the 
district of suit. Exhibitor’s Service v. Abbey 
Rents [1955 Trape CAsEs J 68,241], 135 F. 
Supp. 112. They contend that each of the 
appellees is transacting business in the dis- 
trict in such a sense as to establish the 
venue of the suit there although not present 
by agents carrying on business in such 
character and in such manner that each 
appellee is found therein, or is there amenable 
to local process—because each in fact in the 
ordinary and usual business or commercial 
sense transacts business there of substantial 
character. Eastman Kodak Co. v. Southern 
Photo Co., 273 U. S. 359. Appellants refer 
to the declaration of the Supreme Court 
concerning venue in antitrust cases in United 
States uv. Scophony Corporation [1948-1949 
TRADE CASES J 62,238], 333 U. S. 795, that 
“the practical, every day business or com- 
mercial concept of doing or carrying on 
business of any substantial character be- 
came the test of venue” and insist that the 
business of appellees fully meets that test. 
As particulars in which the business of 
appellees meets the test, the appellants point 
to (1) appellees’ taking out licenses in the 
state and acting under them by selecting 
and dealing with certain wholesalers in the 
district as their exclusive vendees and dis- 
tributors there and planning and providing 
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advertising for solicitation of sales by and 
through them; (2) by maintaining their 
close, continuous, day-to-day business rela- 
tions, with their distributors, they in practical 
concept are transacting liquor business in 
the district; (3) the volume of the business 
of each appellee in the district is substantial. 


[Missouri Liquor Control Law] 


(1) The Missouri Liquor Control Law 
prescribes the taking out of a license as a 
prerequisite to selling or offering for sale 
liquor in the state ($311,050) and the 


issuance of licenses to non-residents of 
Missouri or to: “foreign” corporations for 
the privilege of selling to duly licensed 
wholesalers and soliciting orders for the 
sale of intoxicating liquors to, by, or 
through a duly licensed wholesaler within 
this state 


of Missouri is expressly sanctioned by 
§ 311.060(1). § 311.180 provides that: 


No corporation shall sell or offer for 
sale intoxicating liquor within this state 
or solicit orders for the sale of intoxicating 
liquor within this state without procuring a 
license from the supervisor of liquor control 
authorizing them so to do. For such license 
there shall be paid to and collected by the 
director of revenue charges as follows: 
* * * (6) For the privilege of selling to 
duly licensed wholesalers and soliciting 
orders for the sale of intoxicating liquors 
of all kinds to, by, or through a duly 
licensed wholesaler within the state the 
sum of hundred and fifty dollars. 


Penalties are provided for violations by 
§ 311.880. 


A main object of Missouri’s Liquor Con- 
trol Law is the regulation of the peculiar 
traffic in the state and the issuance of li- 
censes to the several classes of liquor 
dealers that take part in it is an important 
means to that end. The taking out of liquor 
licenses by appellees identifies them with 
the traffic in the state and subjects them 
pro tanto to the state’s regulation. The 
requirement that they report all the sales 
they are making to and through their. dis- 
tributors in the district establishes direct 
and continuing transactions with the state 
officers as an integral part of their business 
operation. It certainly was not any matter 
of mere form or ceremony. On the con- 
trary, it constitutes a transacting of business 
of far reaching importance related to all 
sales of their brands of liquor made for 
distribution in the district. 
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[Selection of Local Distributors] 


(2) Of course, it is not to be considered 
in isolation. As a closely related matter, 
appellees have each selected two licensed 
Missouri wholesale liquor dealers to’ distrib- 
ute all of the liquor of their brands that 
is shipped into the district. The liquor 
control law prohibits the foreign corpora- 
tions from setting up places of business and 
selling within the state. But itis not the 
object of the law to exclude appellees’ 
brands, only to stringently regulate the 
traffic. When the foreign corporation makes 
its selection of only one or two wholesaler 
dealers to be identified with its brands and 
to handle all its products in the district, 
perhaps for long periods of time, that also 
is a serious business transaction. The record 
does not include the contracts between ap- 
pellees and their distributors, but it is 
evident that the relationships are close, inti- 
mate, and of long standing, and cover by ex- 
pression. or implication much more than 
mere isolated bargains of: sale of such and 
such liquor at such and such a price. Beam 
sends its vice president and Wile ‘sends an 
employee into the district to maintain per- 
sonal good will contacts with the distrib- 
utors, but Renfield has such relations with 
its distributors to which its sales amounted 
to $1,580,818.10 in 1956 and $1,313,947.98 in 
1957 that it does not need to and does 
not send any employee into the district to 
call upon them. 

Appellees stress that their distributors 
are independent contractors and such they 
may appear to be in the technical common 
law sense. But they are not independent 
like a casual customer would be who occa- 
sionally makes a purchase from a vendor. 
On the contrary, they are selected sole and 
exclusive distributors who apparently per- 
form for the appellees every function of dis- 
tributing appellees’ products that agents 
hired and paid for the purpose could 
accomplish. 


Although appellees have not presented 
the contracts covering their relations with 
their distributors, it is not to be assumed 
that exclusive distributorships which in- 
clude the opportunity to sell in the import- 
ant market of St. Louis and vicinity such 
great amounts of standard, nationally ad- 
vertised goods as those here involved are 
entered into without some obligation ex- 
press or implied. Appellees show that their 
distributors perform their functions in order 
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to earn a margin of profit between costs and 
sales instead of wages, but there is no in- 
dication that appellees are not free to select 
other distributors in place of the present 
ones if they are so minded. We think that 
in every day business conception the dis- 
trict of suit served with appellees’ products 
as it is, would be sharply contrasted with 
a district where appellees’ products were 
not for sale or obtainable and where ap- 
pellees transacted no business. The relations 
of the appellees with their distributors is 
too close and continuous for all the trans- 
acting of the business to be attributed in 
common understanding to the distributors 
and none to the appellees. 

Again, advertising according to plan is a 
most important factor in the nationwide 
sales of the many millions of dollars worth 
of their products annually by appellees. They 
plan and supply the advertising in the dis- 
trict of the. suit pursuant to the express 
provisions of their license from the state. 
It constitutes a costly and serious trans- 
acting of business and affects the sales so 
directly that it cannot be disregarded in 
judging whether in the totality of their 
operations the appellees transact business 
in the district. 


[Amount of Sales] 


(3) The large amounts of the sales made 
in 1957, $1,313,947.98 by Renfield, $446,000.00 
by Beam, and $142,000.00 by Wile demon- 
strate that the business transacted was very 
substantial. That the sales constituted a 
very small fraction of the business carried 
on in all the districts throughout the country 
by each of the three appellees (1.72% as to 
Renfield, 0.7% as to Beam, and 1.5% as to 
Wile) is immaterial. Green v. U. S. Chewing 
Gum Mfg. Co., [1955 TrapE Cases { 68,095], 
224 F. 2d 369, Sunbury Wire Rope Mfg. Co. 
uv. U. S. Steel Corporation, D. C. E. D. Pa. 
[1955 TrApE CAsEs { 68,015], 129 F. Supp. 
425. But the amounts sold reflect the system- 
atic, continuous carrying on of the business 
and the continuity of conduct and relation- 
ship between the suppliers of the goods and 
the distributors of them indicates coopera- 
tion and participation of both in transacting 
business in the area. 

The appellees describe their nationwide 
sales as made to wholesalers and distribu- 
tors in the different states and press the 
doctrine of independent contractor to the 
point that it might be concluded that they 
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do not transact business in any state except 
at their home offices. But we think that 
position is contrary to the teaching of 
Eastman Kodak Co. v. Southern Photo, Ma- 
terials Co., 273 U. S. 359, Santa Cruz Fruit 
Packing Co. v. Labor Board, 303 U. S. 453, 
Green v. U. S. Chewing Gum Mfg. Co. [1955 
Trave Cases § 68,095], 224 F. 2d 369, 
Sunbury Wire Rope Mfg. Co. v. U. S. Steel 
Corporation, 129 F. Supp. 425 [1955 Trapr 
CASES { 68,015], United States v. Scophony 
Corporation [1948-1949 TrapE Cases {| 62,238], 
333 U. S. 795, Exhibitors Service Inc. v. 
Abbey Rents et al. [1955 TrapE Cases 
J 68,241], 135 F. Supp. 112, Naifeh v. Ronson 
Art Metal Works [1953 Trape CAsEs 
7 67,465], 111 F. Supp. 491, Jeffrey-Nichols 
Motor Co. v. Hupp Motor Corp., 46 F. 2d 
623, Abrahams v. Bendix Home Appliances 
[1950-1951 TrapE Cases § 62,792], 96 F. 
Supp. 3, Austad v, United States Steel Corpo- 
vation, 141 F. Supp. 437, Yonce v. Miners 
Memorial Hospital Association, 161 F. Supp. 
178. 


No point has been made concerning the 
service of process that was had upon the 
appellees if they were in fact transacting 
substantial business in the district of suit. 
The service was in the districts where they 
were inhabitants and were found. §12 of 
the Clayton Act, 15 U. S. C. A. § 22. 


The appellees have cited the following 
as illustrative cases in which a corporation’s 
activities in a district were found not to 
constitute “transacting business”: Wankler- 
Koch Engineering Co. v. Universal Oil Prod- 
ucts Co, [1946-1947 TrapE Cases J 57,500], 
70 F. Supp. 77; Lechler Laboratories v. Duart 
Mfg. Co., 35 F. Supp. 839; Schiller v. Mit- 
Clip Co., Inc. [1950-1951 TRapE CASES 
7 62,585], 180 F. 2d 654; Midwest Fur Pro- 
ducers Assn. v. Mutation Mink Breeders 
Assn. [1952 TravE Cases { 67,272], 102 
F. Supp. 649; Seaboard Terminals Corp. v. 
Standard Oil Co. of N. J. [1932-1939 TRapE 
Cases § 55,225], 104 F. 2d 659; Reid v. Uni- 
versity of Minnesota, 107 F. Supp. 439; 
Austad v, United States Steel Corp., 141 
F. Supp. 437; Hampton Theatres, Ince. 
v. Paramount Film Distributing Corp., 90 
F. Supp. 645; Windsor Theatre Co. v. 
Loew’s Incorporated [1948-1949 TrapE CASES 
{ 62,277], 79 F. Supp. 871; Commonwealth 
Amusement Enterprises, Inc. v,. Colomal 
Theatres Co., Inc., 79 F. Supp. 763. 


None of these cited cases appear to give 
substantial support to the position of ap- 
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pellees. In the case of Austad v. United 
States Steel Corporation, supra, the Court 
commented: 


Some aid may be derived from a con- 
sideration of the purpose which motivated 
Congress in providing the test of trans- 
acting business. In the Scophony case, 
the Supreme Court commented as follows 
on the effect yon tS UL ASG? Anes 22: 
“A foreign corporation no longer could 
come to a district, perpetrate there the 
injuries outlawed, and then, by retreating 
or even without retreating to its head- 
quarters defeat or delay the retribution 
due.’ §333 U.S: at page 808: 


In this case, the working arrangements 
between the licensed appellees and the li- 
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censed distributors they have selected to 
handle their liquor in St. Louis and vicinity 
is such that if so disposed they would have 
as good opportunity to “perpetrate the 
injuries outlawed” as if they had agents 
working for them in the area. The case 
therefore presents the situation the Su- 
preme Court referred to in the Scophony 
case where the venue for suit against such 
foreign corporations is in the district where 
it is charged they have violated the Act. 


The judgments of dismissal appealed from 
are reversed and the case remanded for 
further proceedings in accord with this 
opinion. Reversed. 


[7 69,698] United States v. Von’s Grocery Co. and Shopping Bag Food Stores. 


In the United States District Court for the Southern District of California, Central 
Division. Civil No. 336-60 WM. Lodged April 4, 1960. Filed April 14, 1960. 


Case No. 1510 in the Antitrust Division of the Department of Justice. 


Clayton Act 


Temporary Restraining Order to Prevent Merger—Irreparable Injury—Adequacy of 
Government’s Remedy—Divestiture—The Government was not entitled to a temporary 
restraining order to prevent the merger of two grocery supermarkets because (1) divesti- 
ture would be an adequate remedy if the merger should be found illegal, and therefore 
no irreparable injury would be suffered by the public, and (2) the stopping of the merger 


might cause the defendants great damage. 


See Department of Justice Enforcement and Procedure, Vol. 2, | 8233.150. 


For the plaintiff: William P. Rogers, U. S. Attorney General; Robert A. Bicks, Acting 
Assistant Attorney General; Charles L. Whittinghill, Geo. B. Haddock, James J. Coyle, 
and Theodore F. Craver, Attorneys, Department of Justice; and Laughlin E. Waters, 


U.S. Attorney. 


For the defendants: James E. Bates and O’Melveny & Myers, Los Angeles, Cal. 


Order Denying Motion for Temporary 
Restraining Order 


[Divestiture as Adequate Remedy] 


Martues, District Judge [In full text]: 
This cause came on to be heard on March 
25, 1960 and again on March 28, 1960 on 
motion of plaintiff for a Temporary Re- 
straining Order, and the Court having ex- 
amined the Complaint and the said Motion 
and supporting affidavit of James J. Coyle, 
and having taken evidence offered by the 
parties and heard arguments of counsel for 
plaintiff and for the defendants, finds, inter- 
locutorily, that: 
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1. No immediate or irreparable injury 
would be suffered by plaintiff or the public 
by denial of the motion, since it now appears 
that the remedy of divestiture would be an 
adequate remedy in the event it eventually 
should be determined herein that the merger 
of defendants is violative of Section 7 of the 
Clayton Act (15 U.,S. C. § 18); 


2. If the motion were granted the de- 
fendants might suffer great damage for 
which they would have no remedy. 

It Is Therefore Ordered, Adjudged and 
Decreed that the Motion for a Temporary 
Restraining Order in this cause be, and it 
is hereby denied. 
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[169,699] i United States v. Westinghouse Electric Corp., et al.; General Electric Co., 
et al.; I-T-E Circuit Breaker Co., et al.; Ohio Brass Co., et al.; McGraw-Edison Co., et al.; 
A. B. Chance Co., et al.; and Lapp Insulator Co., Inc., et al. 


, In the United States District Court for the Eastern District of Pennsylvania. Crim- 
aor 20234, 20235, 20236, 20238, 20239, 20240, and 20241, respectively. Dated March 


Cases Nos. 1496, 1498, 1500, 1502, 1504, 1506, and 1507 in the Antitrust Division of the 
Department of Justice. 


Sherman Act 


Criminal Prosecutions—Nolo Contendere Pleas—Rejection Based on Seriousness 
of Charges.—In an action charging price fixing, collusive bidding, and division of markets 
in the sale of heavy electrical products, pleas of nolo contendere were rejected because of 
the “seriousness” of the charges and the “extraordinary” nature of the cases. The court 
was “influenced greatly” by an affidavit of the United States Attorney General stating the 
charges were “as serious as any instances ever charged in the more than half a century 
life of the Sherman Act.” The defense argued that “for a period of sixty-three years, from 
the time when the Sherman Act was enacted down until 1953, there is no case on record 
in which in an antitrust prosecution a plea of nolo contendere was rejected.” It was also 
argued that the Government’s ‘main purpose” in opposing the pleas was “to implement 
actions by private litigants” and that the use of criminal processes to achieve civil results 
was improper. 


See Department of Justice Enforcement and Procedure, Vol. 2, J 8025.860. 


For the plaintiff: Walter E. Alessandroni, United States Attorney, Robert A. Bicks, 
Acting Assistant Attorney General, and William L. Maher, Chief, Middle Atlantic Field 
Office, Antitrust Division. 


For the defendants: Robert W. Sayre, and William C, Elliott, for A. B. Chance Com- 
pany; W. Bradley Ward and Edward W. Mullinix, for Allis-Chalmers Manufacturing 
Company, L. W. Long, Frank M. Nolan and David Webb; Louis J. Goffman, Jacob Imber- 
man, and Victor H. Kramer, for Federal Pacific Electric Company; Edward R. Moran, 
and Frank L. Luce, for H. K. Porter Company, Inc.; Philip H. Strubing, and John G. Harkins, 
Jr., for Hubbard and Company, Landon Fuller, A. W. Payne, J. T. Thompson, J. W. 
Stirling and W. T. Pyle; Philip Price, and Raymond W. Midgett, Jr., for I-T-E Circuit 
Breaker Company; Arthur R. Harris, for Joslyn Manufacturing and Supply Co., and The 
Porcelain Insulator Corporation; Arthur Littleton, and Miles W. Kirkpatrick, for Lapp 
Insulator Company, Inc.; and Alfred C. Aurich, and Robert W. Poore, for Ohio Brass 
Company. 


[Argument on Nolo Contendere Pleas] leave to withdraw that plea and enter in 


(The above having proffered pleas of nolo 
contendere on behalf of their clients under 
various bills of indictment as noted in 
detail in stenographic record of March 16, 
1960.) 

Mr. Price: If Your Honor please, before 
the arguments commence, I understand that 
Hubbard and Company and some of the 
individual defendants have made application 
to Your Honor for leave to change guilty 
pleas to nolo contendere. 

The Court: That is right. 

Mr. Price: »I should like to make a like 
application on behalf of I-T-E Circuit Breaker 
Company which pleaded not guilty in Crim- 
inal Action 20235, and I should like to ask 
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its place a plea of nolo contendere. 

The Court: I take it that the Attorney 
General objects to that as to the others. 

Mr. Maher: Yes, Your Honor. 

Mr. Price: It may be treated with the 
others. I thought I should do it in advance 
so Your Honor would know which ones 
were before you. 


The Court: Now does the Government 
wish to be heard? 
Mr. Maher: If Your Honor please, may 


I present to the Court the Acting Assistant 
Attorney General in charge of the Anti- 
trust Division, a member of the bar of the 
Supreme Court of the United States, of 
the bar of New York, and of the bar of 
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the District of Columbia, who asks ‘leave 
to be heard in this matter by Your Honor. 


The Court: We are very happy to admit him. 


Oral Argument Sur Government’s Op- 
position to Acceptance of Pleas of 
Nolo Contendere 


[Seriousness of Charges] 


Mr. Bicks: Chief Judge Ganey, I pray 
your leave to say but a few—and I prom- 
ise but a very few—words on behalf of the 
United States in opposing these pleas. 


To capsule our position, first, acceptance 
or rejection of these pleas is completely 
within the discretion of this Court. <Ac- 
ceptance of the pleas of nolo contendere is 
a matter for this Court’s discretion. Second, 
exercising that discretion, this Court, es- 
pecially its chief judge, must consider a 
variety of facts, and primary among these, 
we suggest, is the public interest in effective 
criminal law enforcement; and that takes 
on meaning in the light of the seriousness 
of the violations here charged. 


Finally, since the Attorney General has 
put it in his own affidavit filed with you, 
based on his personal review of the evi- 
dence adduced before this Grand Jury—and 
I believe his language is—“These indictments 
charge violations of rigging and price fixing 
as serious as any instances ever charged 
in the more than half a century life of the 
Sherman Act,’—that in this light we should 
urge this Court to exercise its discretion 
in these cases against the acceptance of 
these nolo pleas. This position, let me em- 
phasize at the beginning, is not based on 
any rigid policy on our part; is not based 
on any general considerations of wisdom or 
lack of wisdom of nolo pleas generally; 
instead, it is based solely on the serious- 
ness of the crimes these indictments charge, 
of which defendants proffering nolo pleas 
cannot challenge the factual truth. 


In the light of the seriousness of these 
crimes our position is that public interest 
in effective law enforcement, in deterring 
the occurrence of like flagrancies in the 
future by these defendants and others apt 
to be tempted to a similar course, suggests 
refusal on the part of this Court to accept 
nolo pleas. 


Now, since our position is based so heav- 
ily and is bottomed on the nature of the 
charges here, I would like to spend a few 
minutes, if I may, going over the indict- 
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ments and referring very briefly to certain 
portions of them—234, for example. Does 
the Court have these? 


The Court: _They.are on my desk. Have 
you one there? 

Mr. Bicks: Page 9 of 20234, beginning 
at subparagraph 3—Representatives of all 
the defendant manufacturers would meet 
periodically and allocate bids to federal, 
state and local government agencies accord- 
ing to the following approximate percentage 
share—a rather complete division of many 
millions of dollars of bids to federal, state 
and government agencies throughout the 
country. 


Over on Page. 10 is a listing of thirty- 
five such meetings held in one year, thirty- 
five meetings on one product. Look at the 
range of cities. It runs the eastern seaboard, 
and over into Kentucky, in Wisconsin; and 
note the secrecy with which these were 
carried out, the knowledge of the wrongful 
nature of the deed thus being undertaken, 
as highlighted by the allegations on Page 12, 
subparagraph 7, references to the use of 
code names, efforts to conceal from those 
not part of the conspiracy and certainly 
from the public at large what was going on. 
Not only the nature of the conspiracy, and 
the knowledge of the wrongful acts, and 
the wrongful nature of what was going on, 
which these indictments make clear, but 
really the impact, the impact of the crimes 
charged here, is a prime basis for our 
opposition to these pleas. We are talking 
really about 260 million dollars of sales each 
year, and to prorate that over the life or the 
variant life of the conspiracies charged, a 
conservative estimate of the sales tainted 
by this conspiracy is a billion dollars; we 
are talking about a billion dollars of sales 
tainted by this. That is really the nature 
of the crime we are talking about, which the 
defendants have sought not to challenge 
here. 


In light of the seriousness of the crime 
which these indictments charge our position 
is that this Court’s acceptance of these nolo 
pleas will signal this Court’s view that 
insistence on guilty pleas, or affording the 
Government a chance to prove its case at 
trial, is appropriate in no antitrust case, 
no matter how flagrant the violation or 
widespread the impact of the violation. ‘This 
would have quite serious effect and impact 
on the deterrent effect of all criminal: law; 
but all defendants would be assured that 
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no matter how serious their’ crime they 
would be allowed the luxury of a. ‘Maybe 
we did it; maybe we didn’t do it”. posture. 
“Oh yes, technically before Judge Ganey 
we admitted this, but: you know we weren’t 
guilty. You know we didn’t do.this. Tech- 
nically we admitted this before Judge Ganey, 
but you know that we didn’t do, this.” 


Now, it is true, Judge—there is no qtes- 
tion—that you have the power to sentence 
on a plea of nolo contendere to the same 
degree you would on a plea of guilty, or 
after conviction, after trial; there is no 
question about that; but equally true, your 
acceptance of these pleas signifies your ap- 
praisal of the seriousness of this crime} and, 
much more important, only a guilty plea 
or a chance to prove our case before a jury 
can carry with it the impact of public ad- 
mission of the nature of this wrongdoing; 
and it is the impact of public realization 
of what happened here that constitutes a 
significant deterrent throughout the area of 
federal criminal antitrust law. That is really 
the basis ‘of our plea here. We-+wish this 
Court not to permit defendants to more or 
less admit what they did before you, Chief 
Judge Ganey, but deny it, deny-it com- 


pletely, to all those federal, state and. gov- 
ernment agencies—the Army, the Navy, the’ 


Marine. Corps, the Atomic, Energy. Com- 
mission—who over the years have been the 
victims of this conspiracy, as well as the 
public at large. 


That is the basis of our position: All we 
ask in this court is refusal of thesé nolo 
pleas and insistence that pleas in confession 
be made, pleas of guilty, or in the alterna- 
tive a chance to prove our case before a 
jury. 

Thank you very much. 


[Defendant’s Argument] 


Mr. Ward: With respectful submission 
to Your Honor, Mr. Mullinix, my partner, 
and I appear in this case for Allis-Chalmers 
Manufacturing Company, but I have been 
asked by counsel representing those who 
have proffered pleas of nolo contendere to 
speak on their behalf. 


It isa great temptation, which I shall 
resist, to speak at length with respect to 
the presentation by counsel for the Gov- 
ernment, in what I regard as a somewhat 
startling position in the light of the long 
history of enforcement of the antitrust laws; 
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I shall make my presentation, however, be- 
cause of the lateness of the day, and be- 
cause I know that Your Honor has had the 
advantage of these. briefs, in brief form. 


First, sir, Your Honor, is concerned today, 
I respectfully submit, with one question, 
and with one question alone; and that is 
whether or not you, as the chief judge of 
this court, should exercise your discretion 
favorably to the acceptance of the pleas’ of 
nolo contendere which have been proffered 
by these several defendants. We are deal- 
ing here with indictments, seven in number, 
involving a substantial number of corporate 
and individual defendants, each of whom 
have played a different part in the several 
series of events that are described in the 
indictments, each of these indictments con- 
taining but a single count charging a vio- 
lation of Section b of the Sherman Act, a 
violation of that section dealing with con- 
spiracies in restraint of interstate commerce, 
just as there had been found over the years 
of the life of this legislation hundreds of 
similar indictments. There is nothing un- 
usual, there is nothing unique, about the 
nature of the charges involved in these cases. 


[“Economic? Crimes Charged] 


I emphasize, if Your Honor please, that 
this Court sits today as a criminal court, 
not as a civil court, not as a sentencing 
court: We are on the threshold of this 
case dealing with that phase of it in which 
we are giving consideration to the position 
of the several defendants as they are ar- 
raigned before Your Honor; and in this 
eriminal case—and that is all it is at this 
juncture, in so far as this present pres- 
entation is concerned—it is in the antitrust 
field, a field in which the Congress by 
virtue of its power over interstate commerce 
has chosen to enact certain legislation, and 
these acts involved in these indictments are 
said to be violations of these regulatory 
measures that deal with the economy of the 
country. That is the general area with 
which we are concerned; we are not con- 
cerned here, if Your Honor please, with 
crimes of violence, with the taking of life, 
with the invasion of persons’ homes, or the 
robbery of national banks, or treason, or 
other serious crimes against the Govern- 
ment; we are dealing here with crimes hav- 
ing to do with regulation of the economy; 
that is the field we are in. 
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Now, the plea of nolo contendere—and I 
will hurry along—is not a new doctrine in 
our law, as Your Honor so well knows 
from your broad experience; the plea of nolo 
contendere is as old as the common law, and 
by Rule 11 of this Court, of the Criminal 
Rules, Your Honor is given the power, in 
Your Honor’s discretion, to allow the entry 
of a plea of nolo contendere. I shall advert 
in a moment, but I should touch on it now, 
to the proposition that it seems to me that 
in view of the history of this antitrust 
legislation that the language of that Rule 
11 dealing with the plea of nolo contendere 
was put in there deliberately, as we will 
see when we consider some of the dis- 
cussions at some of the symposiums that 
the framers of the Federal Rules of Criminal 
Procedure had. 

As my friend Mr. Bicks says, the nolo 
plea empowers Your Honor to impose sen- 
tence just as if a guilty plea were entered, 
and the measure of that penalty is unaffected 
by the nolo plea, and everybody knows, 
without going into a lengthy description of 
it, or being charged with affectation of learn- 
ing, that a plea of nolo contendere is in- 
distinguishable from a plea of guilty, except 
with respect to the collateral effect of the 
judgment that is entered on a plea of nolo 
contendere; that difference, that collateral 
difference, between a plea of guilty on the 
one hand, and a plea of nolo contendere on 
the other hand, was well known to the 
framers of the Clayton Act, as we point 
out in our brief, and was well known to 
those who formulated and promulgated the 
Federal Rules of Civil Procedure which 
preserve the plea of nolo contendere, as the 
cases say, because there was a need for it 
in the antitrust field. 


[Nolo Plea Never Rejected| 


I shall not, of course, burden Your Honor 
with the recitation of the veritable mountain 
of authority and precedent throughout this 
country which supports the entry of nolo 
pleas in antitrust cases; I think I can say 
truthfully and accurately that for a period 
of sixty-three years, from the time when the 
Sherman Act was enacted down until 1953, 
there is no case on record in which in an 
antitrust prosecution a plea of nolo conten- 
dere was rejected. 


[Congressional Approval] 
In 1953, the Attorney General adopted a 
policy and issued a declaration of policy, 
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which Mr. Bicks, as I understand it, now 
says is not involved in this argument at all, 
to my surprise, of indiscriminate opposition 
to the plea of nolo contendere. That, of 
course, was a unilateral declaration of policy 
by the Attorney General, which he saw fit 
in his wisdom to issue; it was without bind- 
ing effect on anybody but his subordinates; 
it was not the expression of a Congres- 
sional policy; it was not a judicial dec- 
laration or a decision; it did not receive the 
stamp of approval or the sanction of the 
judiciary; and there was never any change 
made in the rules of criminal procedure 
which envisaged a plea of nolo contendere 
as a result of the declaration; and to cite 
that policy, if Your Honor please, which 
has been used as a means of persuasion of 
district judges throughout the country since 
1953, nolo pleas in this field of litigation have 
been uniformly and continuously accepted 
and consented to. 


In the brief, sir, we have mentioned 
statistics, and I won’t burden Your Honor 
with repetition of them here, but I think 
Your Honor cannot fail to be impressed by 
the almost uniform action on the part of 
trial courts in accepting pleas of nolo con- 
tendere in case after case where the charges 
have been similar to those involved here, 
dealing with prices and allocations and 
meetings and things of that sort, identical 
situations where the great bulk of prose- 
cutions have been disposed of by pleas of 
nolo contendere. 


And coming down to this District, we 
know of no case, if Your Honor please, 
certainly within the last eight years, where 
this Court has refused to accept a plea of 
nolo contendere in a case of this kind. 

Now, very briefly, why is this so? Why 
has there been such a uniform willingness 
to accept nolo pleas from defendants who 
are willing to come in an say, “We do not 
contest; we acquiesce. Our disposition is 
not to oppose the contentions of the Gov- 
ernment, and we do not offer any defense”? 
The reason for it is found in Section 5 of 
the Clayton Act, which is made. so clear 
by the cases, and that Act, as Your Honor 
will recall, in Section 5 provides that a 
final judgment which is entered’ in any ac- 
tion brought by the Government, either 
civil or criminal, shall be prima facie evi- 
dence in any action brought by private liti- 
gants as to matters respecting which the 
judgment in the Government’s suit would 
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be an estoppel; but they then added a most 
important and a most significant proviso 
that stated that the section making such 
decrees prima facie evidence in private liti- 
gation would not apply where consent 
judgments are entered before testimony has 
been taken. 

That, if Your Honor please, and I shall 
not labor it beyond this—and it is crucial 
—was the considered and deliberate philos- 
ophy of the Congress. That has been 
recognized in the Congressional debates; 
it has been recognized by decision after 
decision as implicit in the philosophy of the 
Clayton Act, that the Government, acting 
through its Congress—the people, acting 
through its Congress, it you please—sought 
to encourage the disposition of prosecutions 
brought by the Government in matters in 
this area by a willingness on the part of per- 
sons accused not to contest—to capitulate, 
if you please, is the word that has been used 
in many of the cases—and in that way to 
comply with the action of the Government 
in seeking to stop actions of which it com- 
plains, to alleviate the vast burden that would 
be imposed on the Government to try all 
these cases if defendants were driven to 
not guilty pleas, and considerations of that 
kind which are well spelled out in the wealth 
of cases that appear in our brief. 


I think perhaps it is as well summed up 
in the famous Twin Ports Oil Company case 
which has been cited so often in this field 
of the law, and with Your Honor’s permis- 
sion I want to read just one sentence be- 
cause it crystallizes the entire thought. 
There the Court said that the expediency of 
the plan to which I just referred appealed 
to the Congress, and that it intended by the 
provisos of Section 5 to encourage consent 
judgments in criminal cases as well as equity 
proceedings can scarcely be gainsaid in 
view of the Congressional record. 


[Federal Rules] 


Now I would like to refer Your Honor 
to the comments of Mr. Youngquist who 
was a member of the Advisory Committee 
with respect to the Federal Rules of Crimi- 
nal Procedure when he had this to say 
about the plea of nolo contendere. He said 
that it was designed primarily to deal with 
the consequences of a plea of guilty in a 
criminal antitrust case, in connection with 
the treble damage action following it, and 
it was thought that for practical purposes 
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it would be better to let a corporation, for 
instance, charged with a violation of the 
antitrust laws, plead nolo contendere rather 
than to plead guilty because of the conse- 
quences that might follow. 


And that philosophy was not only stated 
by Mr. Youngquist, the Committee mem- 
ber, but it received the sanction and ap- 
proval of the Court in the Southern District 
of New York, in United States v. Cigarette 
Merchandisers Association where the Court 
said in this one single sentence: 


“At the outset, it is well to note that 
the Committee which drafted the Federal 
Rules of Criminal Procedure apparently 
retained the plea of nolo contendere to meet 
a need peculiar to antitrust prosecutions.” 


There is another case which is frequently 
referred to in this field, if Your Honor 
please, that is United States v. Safeway 
Stores, where the philosophy of the Court 
in that case and many others which had de- 
cided the question before, and which fol- 
lowed this decision after, appears in these 
words of the Texas Court: 


“Acceptance of the pleas of nolo con- 
tendere is supported by the overwhelming 
weight of authority, and because ... the 
ends of justice will be served and the pub- 
lic interest will be vindicated by the ac- 
ceptance of the pleas... .” 


Then finally, and this will end my reading 
of cases on the subject, there was the case 
of United States v. B. F. Goodrich Company 
[1957 TrapE Cases { 68,713], decided in 1957, 
where the Court said this, apropos Section 
5 of the Clayton Act: 


“To me,” said the judge, “the conclu- 
sion is inevitable that the intent of Con- 
gress has been to retain the plea of nolo 
contendere in antitrust cases and that the 
use of stich a plea if permitted by the 
Court is not contrary to the public in- 
terest as declared by Congress. From 
this it follows that in an antitrust case 
you have the traditional basis for a nolo 
contendere plea because of the provisions 
of Section 5, as amended, and the potential 
treble damage actions.” 


[Aiding Private Litiganis] 


The contention of the Government, it 
seems to me, sir, in this case, if it is to 
be applied here, would have to be applied 
hereafter generally in all antitrust cases, 
if there is to be consistency and logic in 
their position; and the only basis, if 1 
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follow the argument correctly, and if I read 
the brief correctly, why Your Honor should 
not accept this plea is because of what has 
been called here “law enforcement.” 


That, I respectfully submit—and I shall 
not labor this—is a complete and rather 
radical departure from the philosophy that 
has attended these matters in the past, not 
only from the standpoint of judicial dec- 
laration, if Your Honor please, but also 
from the standpoint of the policy of the De- 
partment itself. It is implicit in the brief 
that has been filed in this case, although 
not articulated, perhaps, in oral argument 
by Mr. Bicks, that the main, if not the ex- 
clusive reason, now that the declaration of 
the Attorney General in 1953 drops out of 
the case is—the main purpose of attempting 
to try us before a jury and make us go to 
the expense and trouble of defending this 
before a jury—is to implement actions by 
private. litigants to redress alleged private 
wrongs. That, it seems to me, is the bur- 
den of their position here, if I analyze it 
correctly. They say that this is a serious 
case, that it involves a number of corporate 
defendants in a large and important indus- 
try, and that individuals are involved, and 
that there have been sales in very high 
amounts which have been involved here, 
and perhaps there has been some injury to 
private persons, including public bodies. 
All that, sir, is nothing new; that has been 
involved in all these cases over the years; 
so that I simply say to Your Honor that, 
there ought not now be cotntenanced the 
new departure from a settled judicial policy 
to accept pleas of nolo in cases of this kind 
merely because the Government in its zeal, 
right or wrong, to be helpful to private 
litigants, to pervert the criminal process, 
to induce and try to persuade the Court 
to forget about the plea of nolo contendere 
which is traditional in this type of case, and 
to force a defendant to go before a jury 
on a not guilty plea when he is willing to 
dispose, in accordance with the philosophy 
of the Congress, to bow to the Govern- 
ments’ accusations, and not to contest— 
all for the purpose of creating a judgment 
that might be used by a private litigant in 
an action for damages. That—and I won’t 
go into the cases in that regard—is contrary 
to every concept that I ever learned with 
regard to the position which should be 
taken by a prosecutor dealing with those 
charged with violation of the criminal law. 
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I have always. been taught and -have al- 
ways learned that it should not be used as 
a means of achieving civil results. 


(Public Badies Involved] 


I would just like to say one or two things, 
and that will bring me to the end of my 
contention. This argument, if Your Honor 
please, has been made many times before un- 
successfully. The fact that public bodies are 
involved is quite beside the point. Public 
bodies are frequently involved in matters 
where products, merchandise and com- 
modities are sold. In this very year, in 
the District Court in Boston indictments 
were found against those engaged in the 
building construction industry, and it was 
claimed there, not only by the Government 
but by state officers, that because public 
bodies, cities and towns, had been involved 
in} a price fixing conspiracy, that the plea 
of nolo contendere should be rejected. That 
contention, identical with that made here, 
was rejected by the Court in that case. 


_ Now I just want to say a word about the 
affidavit that has been filed here by the 
Attorney General, if Your Honor please, 
and IJ will be very brief about it. 


This document, which is called an affidavit 
on the face of the paper, is referred to in the 
Government’s brief as the first time in the 
history of federal criminal law, if I quote the 
words correctly, that such an affidavit has been 
used. It is somewhat puzzling to me to know 
why that emphasis is placed upon this docu- 
ment, and I venture to suggest, with deep re- 
spect, that perhaps the reason why this is the 
first time that it was done is because it is the 
first time that I have ever had served on 
me, if Your Honor please, a verified brief; 
because, again with deep respect, I submit 
that this is not an afhdavit in the sense of 
informing the Court with respect to factual 
matters. I have analyzed it with great 
care; I make the statements advisedly; and 
everything in this affidavit constitutes either 
a conclusion by Mr. Rogers or a recital 
of the allegations of the indictment which 
are before Your Honor anyway, or argu- 
ment; it is really a supplemental brief. 
There is only one fact, sir—only one fact— 
and it is vital, that is mentioned in this 
affivadit, and I should like to read it. It 
appears on Page 6 in. Paragraph 6, and 
he says this: 


The companies now tendering nolo con- 
tendere pleas are not the largest concerns 
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involved, and while the individuals now 

tendering such pleas may not include all 

the most important conspirators— 
so there is that factual observation which 
is cogent in connection with the considera- 
tion of the entire problem, but I respect- 
fully submit that while I admire any advocate 
in his zeal to achieve his point, I think that 
all that can be fairly said and judiciously 
said of this affidavit, sir, is that it is a sup- 
plement to the brief, and as such, quite 
proper; but I don’t think, as an affidavit, 
that it adds anything to the case. 


Now finally, and in conclusion, we are 
not concerned, at this time, it seems to 
me, with the allegations of the bill dealing 
with the nature of offenses committed, the 
number of dollars involved, the number of 
meetings held—they are all matters for 
Your Honor’s consideration under our plea. 
Your Honor can consider those to the full 
extent that you could under a plea of guilty. 
We are not asking here for mercy; we are 
not asking here for special considerations, 
for special dispensation; we are simply 
asking Your Honor to follow the tradition- 
ally acceptable action of Courts throughout 
America which have, with very few ex- 
ceptions, accepted pleas of nolo contendere ; 
and I respectfully submit that there is 
nothing here that would justify any de- 
parture from the well settled and well 
established rule that defendants charged 
with violation of the Sherman Act should 
be permitted to come in and take ad- 
vantage of the very inducement, if you 
please, that was offered to them by the 
Congress when the Clayton Act was 
passed. 

The Court: Does anyone else wish to be 
heard on behalf of any of the other de- 
fendants? 

Mr. Bicks: May I have the liberty of 
one moment in reply? 

The Court: Just a moment. 

Mr. Bicks: Chief Judge Ganey, I do 
take the liberty of pointing out that there 
is absolutely no question but that our op- 
position to the nolo plea has nothing what- 
ever to do not only with the interest of any 
private litigant but even with the interest 
of the Government in its proprietary 
capacity. That is not our concern here. 
It is not our concern here at all. What 
our concern here is, is based, I think, on 
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two other assertions of fact or conclusions 
in the affidavit, on which I would end. The 
first is on Page 2 where the Attorney 
General states his considered judgment 
that these indictments charge as serious 
instances of bid rigging and price fixing 
as have been charged in the more than 
half century. life of the Sherman Act; and 
the second, on Page 6, that 


“T am generally familiar with the evi- 

dence adduced by the Federal Grand 

Jury which returned these indictments, 

and based upon this knowledge it is my 

belief that there is substantial evidence 
to support each of the charges contained 
in each indictment.” 

In short, it is to foster respect for the 
criminal law, for the criminal law as a 
whole, by disabling these defendants from 
the, “Well, maybe we did; maybe we 
didn’t do it” routine which I think the 
argument here this afternoon has well 
presaged, that our opposition to nolo pleas 
is based. 

Thank you very much. 


[Nolo Pleas Rejected] 


The Court: Gentlemen, I have given 
studious consideration to these bills, and 
I am going to reject these pleas. 

I think the cases are extraordinary cases. 
I think they stand out with singular ex- 
ception. I think they involve a vast. seg- 
ment of our economy. I think they involve 
a great many industries which, in turn, 
have a great effect on the everyday life 
of every one of us. 

I am influenced greatly by the dis- 
tinguished opinion of the Attorney General 
in his affidavit; I do not mean to pay him 
any personal accolade, but his high 
competency is recognized by this Court. 
When he tells the Court of the seriousness 
of these charges and that he has gone all 
over them and reviewed the testimony before 
the Grand Jury, I certainly am constrained 
to follow his suggestion, and with the 
weight of the Attorney General’s personal 
affidavit I am taking the position that I will 
not accept these pleas of nolo contendere, 
and I shall give you five days within which 
you may make up your minds to enter 
pleas of not guilty or pleas of guilty, and 
I shall enter a formal order to that effect 
tomorrow. 
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[169,700] United States v. Pabst Brewing Company, Schenley Industries, Inc., and 
The Val Corporation. 


In the United States District Court for the Eastern District of Wisconsin. 
Dated April 7, 1960. 


Case No. 1479 in the Antitrust Division of the Department of Justice. 


No. 59-C-215. 


Clayton Act 


Proper Parties—Acquired Company and Parent Corporation Not Charged with Viola- 
tions.—In a merger action attacking a brewing company’s acquisition of a competitor, the 
fact that the “acquired” company and its parent corporation were not charged with a vio- 
lation of Section 7 or any other law did not make their joinder as parties defendant 
improper or entitle them to dismissal, since the court has power to grant relief against 
parties not charged with violations. An argument that no conceivable relief could be 
granted against the acquired company and its parent, even if the merger were found 


unlawful, was rejected as premature. 


See Department of Justice Enforcement and Procedure, Vol. 2, { 8221.675, 8233.100. 


For the plaintiff: Earl A. Jinkinson and Francis C. Hoyt, Department of Justice, 
Antitrust Division, Chicago, Ill.; and Edward G. Minor, United States Attorney, Mil- 


waukee, Wis. 


For the defendants: John T. Chadwell of Snyder, Chadwell, Keck, Kayser & Ruggles, 
Chicago, Ill., and Ray T. McCann, Milwaukee, Wis., for Pabst Brewing Co.; Robert S. 
Marx and Roy G. Holmes, of Nichols, Wood, Marx & Ginter, Cincinnati, Ohio, and 
Ralph M. Hoyt, Milwaukee, Wis., for Schenley Industries and the Val Corp. 


Memorandum Decision 
[Merger Action] 


Rosert E, TEHAN, District Judge [Jn full 
text]: On October 1, 1959, the plaintiff, 
United States of America, filed its complaint 
against the defendants, Pabst Brewing Com- 
pany, Schenley Industries, Inc., and The 
Val Corporation, alleging that the acquisi- 
tion by Pabst on or about July 30, 1958 of 
all the assets and business of Val, formerly 
Blatz Brewing Company, a wholly-owned 
subsidiary of Schenley, was violative of §7 
of the Clayton Act, Title 15 U. S. C. $18. 
The plaintiff asked that the court adjudge 
the acquisition to be in violation of § 7, that 
Pabst be required to divest itself of the 
business and assets of Blatz, that Schenley 
and Val be required to divest themselves of 
all Pabst stock and enjoined from exercis- 
ing any rights under stock purchase war- 
rants received for the assets and business of 
Blatz, and that the plaintiff have such other 
relief as the court deems proper to restore 
the assets and business acquired from 
Blatz by Pabst as an independent competi- 
tive factor in the production and sale of 
beer. Both Schenley and Val have filed 
motions for summary judgment of dismis- 
sal as to them. 


The agreement of sale which gave rise to 
this proceeding was executed by Pabst, 
Blatz and Schenley on or about July 30, 
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1958. Under the agreement, Pabst pur- 
chased the assets and business of Blatz for 
$11,000,000 in cash, $3,500,000 in debentures, 
200,000 shares of Pabst common capital 
stock and a stock purchase warrant for 
350,000 shares of Pabst common capital 
stock. The agreement was executed less 
than two weeks after a letter was sent from 
the Anti-Trust Division of the Department 
of Justice to the President of Blatz re- 
questing information concerning the then 
proposed sale and stating that the acquisi- 
tion of Blatz by Pabst raised certain ques- 
tions under the anti-trust laws. 


After the sale, Blatz changed its cor- 
porate name to the Val Corporation and 
was thereafter dissolved under the laws of 
Wisconsin effective on or about September 
2, 1958. Its net assets, including most, if 
not all, of the consideration received by it 
from Pabst, were distributed to its sole 
stockholder, Schenley. Schenley has no in- 
terest in Pabst except as holder of the stock 
and stock purchase warrant received by 
Blatz as partial consideration for the sale to 
Pabst and subsequently distributed to 
Schenley upon the dissolution of Val. 


[Joinder of Parties] 

The movants argue first that their joinder 
as parties defendant is improper since the 
complaint charges no violation by them of 
§7 of the Clayton Act or of any other law. 
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The Government concedes that the movants 
have been charged with no offense, but con- 
tends that they are proper parties to this 
proceeding for the purposes of relief. 


In a proceeding under §7 of the Clayton 
Act, the court has authority to grant relief 
not only against parties who are found to 
have violated that section, but also against 
other parties if such relief is necessary to 
eliminate the effects of an acquisition of- 
fensive to the statute. United States v. E. I. 
duPont De Nemours and Company (1959) 
(N. D. Ill, E. D.) [1959 Trapeze Cases 
769,461], 177 F. Supp. 1. All parties 
against whom relief may be granted may 
properly be joined as parties defendant. 


The movants have admitted, albeit re- 
luctantly, that neither of them would have 
to assume the burden of preparing for or 
participating in a trial of the merits. That 
either or both of them may elect to have 
an observer present at the trial is a matter 
for their own determination and is not en- 
titled to consideration as a form of hardship. 


Neither of the movants are strangers to 
the transaction which gave rise to this pro- 
ceeding. Both were parties to the agree- 
ment of sale entered into on or about July 
30, 1958. Both proceeded to a consumma- 
tion of the sale with full knowledge of the 
fact that the Anti-Trust Division of the 
Department of Justice proposed to make a 
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study of whether the transaction involved 
any violation of the anti-trust laws. The 
consideration for the sale of the assets and 
business of Blatz went to Blatz, now Val, 
and most, if not all, of it was distributed to 
Schenley. Schenley still holds the stock 
and stock purchase warrants of Pabst which 
were part of the consideration for the sale. 
Because of the movants’ close connection 
with the transaction here complained of, it 
is our opinion that, should the plaintiff 
prevail, some relief might be granted against 
them, and that they should be retained as 
parties pending determination of the relief, 
if any, to be granted. 


[Relief] 


The movants have further argued that 
they are not proper parties because should 
the court find that the acquisition of Blatz 
by Pabst was unlawful, no conceivable re- 
lief could now be granted against them, 
which would eliminate the effects of that 
acquisition. We believe that that argument 
is premature at this stage of the proceed- 
ing, and that the question of whether any 
effective relief can be granted against the 
movants must await the determination of 
the substantive issues. 

The motions of the defendants, Schenley 
Industries, Inc., and The Val Corporation 
for summary judgments of dismissal as to 
them are denied. 


[7 69,701] Atlantic Refining Co. v. Wright Motor Sales Co. 


In the Pennsylvania Court of Common Pleas for Luzerne County. 


March Term, 1959, 


No. 8. Dated May 8, 1959. Petition for preliminary injunction. 


Pennsylvania Fair Trade Act 


Fair Trade—Invoking Act Against Nonsigner as Changing Existing Dealership 
Agreement.—A gasoline dealer who, in 1955, entered into an agreement to purchase gaso- 
line from a refiner until 1964, was not bound by the refiner’s 1958 fair trade contracts with 
other dealers. A fair trade enforcement action based on the 1958 contracts is an invalid 
attempt to add another clause to that earlier agreement, particularly since a change required 
“a written agreement executed by both parties.” Cases holding a fair trade act applicable 
under similar circumstances were rejected as erroneous. 


See Fair Trade, Vol. 1, J 3258.40. 
For the plaintiff: Hopkin T. Rowlands. 
For the defendant: Bartel E. Ecker. 


[Fair Trade Action] 


Aponicx, Presiding Justice [Jn full text]: 
This case comes before the court on a rule 
to show cause why a preliminary injunction 


should not issue to restrain defendant from 
selling Atlantic gasoline at a price lower 
than the stipulated minimum prices now or 
hereafter established therefor by plaintiff. 
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vestigation by the Government began in 
1950. The Government’s. files in the case 
included more than 37,000 documents, many 
consisting of a number of pages. The de- 
fendants were permitted a very broad dis- 
covery and inspection of the Government’s 
files® and they spent substantial periods of 
time in the conduct of their examination. 
Prior to the trial, which began on January 
20, 1958, and after the defendants’ initial 
examination of the Government files, a 
number of pre-trial conferences were held 
with the trial judge for the purpose of 
keeping the docuinentary evidence within 
manageable compass. This purpose was 
accomplished by the formulation of con- 
cessions and stipulations where possible, 
and by agreement with respect to many 
details of proof and procedure. At this 
phase of the proceedings another episode 
of documentary examination occurred. The 
trial itself was marked by impressive dis- 
plays of documents, and hundreds of pages 
of material were marked in evidence or 
for identification, resulting in further in- 
spection and the changing of hands such 
inspection necessarily entails. 


Paul Ullman was an important Govern- 
ment witness who gave extensive testimony 
at the trial. All of the papers which are 
the subject of the motion for a new trial 
relate to him or to his companies. New 
Sanitary Towel Supply, Inc. (New Sani- 
tary) is the name of the Ullman company 
which recurs most frequently in the record 
and in the allegedly nondisclosed docu- 
ments. At the conclusion of Ullman’s testi- 
mony, defense counsel sought and obtained 
an order requiring disclosure of all the evi- 
dentiary material in the Government’s files 
relating to this witness and his companies. 
Defense counsel examined and used the 
items disclosed pursuant to the court’s 
order in connection with the cross-examina- 
tion of Uliman and at times thereafter 
during the trial. 


[Good Faith of Government Counsel] 


In response to the court’s inquiry at the 
hearing on this motion, the proponents 
explicitly stated that they were not claim- 
ing wilful suppression on the part of the 


>See United States v. Linen Supply Institute 
of Greater New York, Inc. [1955 TRADE CASES 
{ 68,197], Civ. No. 146-319, Memorandum and 
Order of Judge Edward J. Dimock (S. D. N. Y., 
Nov. 15, 1955). 
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Government. Nor is there any basis in 
the record before me for impugning the 
sworn statements of Government counsel, 
submitted in opposition to this motion, to 
the effect that they were not aware of the 
existence of these documents until defend- 
ants’ counsel broached the subject of a 
new trial,° over a year after the trial had 
ended. Indeed, based upon my observation 
of the course of this litigation, including 
the proceedings in connection with this 
motion, I believe that the good faith and 
fairness of Government counsel have been 
exemplary. 


[Discovered Documents—Categories | 


To evaluate the probable impact upon 
the trial record of the 43 allegedly non- 
disclosed documents, I have examined the 
contents of each and have considered the 
inferences which might reasonably be drawn 
therefrom. My conclusions as to their 
likely probative value are embodied in an 
appendix attached hereto in which the 
papers, listed by date and description, have 
been classified into three groups: (1) those 
having no significance or having minimal 
probative value; (2) those which corroborate 
the testimony of Paul Ullman, the Govern- 
ment witness, although not necessarily ad- 
missible for that purpose; and (3) those 
which could have been used as proof in 
the Government’s own case. More than 
half of these 43 documents fall into the 
first category. Most of the documents in 
all categories consist of routine business 
communications which could have provided 
no comfort for the defendants. None of 
the papers, in my opinion, would have 
served to contradict or qualify any of the 
evidence upon which I relied in making 
the findings of fact. See United States v. 
Johnson, 327 U. S. 106 (1946); United States 
v. Costello, 255 F. 2d 876, 879 (2d Cir.). 
cert. denied, 357 U. S. 937, rehearing denied, 
358 U. S. 858 (1958). I conclude, there- 
fore, that the production of these 43 docu- 
ments prior to and during the trial would 
not have been likely to have produced any 
change in the findings of fact or conclu- 
sions of law entered by the court on June 
16, 1958. 


6 Sonnett Exhibit A (text at p. 10, infra), the 
Telephone Company letter (pp. Ap. 8-9, infra), 
are exceptions. The former was in the Govern- 
ment file and was examined by counsel for de- 
fendants prior to the trial, the existence of the 
latter was disclosed during the trial. 
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[Jencks Statute] 


I turn now to that branch of the de- 
fendants’ motion which is based on the 
so-called Jencks Statute, 18 U. S. C. § 3500, 
and first, to the factual background which 
I find to be adequately established. 


A number of years before the criminal 
case began, in 1951 or early 1952, Messrs. 
Paul Ullman and Marvin Greenberg, later 
called as Government witnesses at the trial, 
collaborated in the preparation of a fourteen 
and a half page single-spaced typewritten 
document which was marked Government’s 
Exhibit 37 for identification at the trial. 
Both had been extensively engaged in the 
linen supply business. Government Ex- 
hibit 37 represented Greenberg’s paraphrase 
of Ullman’s oral statement of the facts re- 
garding the background and history of 
New Sanitary Towel Supply, Inc. Ullman 
first told Greenberg of the facts, and Green- 
berg took notes in longhand. Later, in 
Ullman’s absence, Greenberg typed Exhibit 
37 from his notes. Ullman did not see Ex- 
hibit 37 until the trial. Some time prior to 
July 1952, Greenberg furnished his attor- 
neys with a copy of Exhibit 37. 


In 1953, Greenberg was interviewed by 
Mr. Moses Lewis, an attorney formerly 
connected with the Antitrust Division of 
the Department of Justice. Greenberg in- 
formed Lewis of the existence of Exhibit 
37 and Lewis asked for a copy of it. 
Greenberg agreed to prepare one for him 
and did so by typing it anew. In the 
course of preparing this copy for Lewis, 
Greenberg condensed certain parts of the 
original, left out the first page bearing upon 
the history of the industry, and left out 
references to one Moe Goldberg,’ whom 
he wished to spare further involvement in 
the situation because he felt Goldberg had 
been imposed upon by the purchasers of 
New Sanitary.“ Greenberg did not inform 
Ullman of the preparation of this con- 
densed version of Exhibit 37. This docu- 
ment, which consists of twelve single-spaced 
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typewritten pages, is the subject of the 
second portion of defendants’ motion and 
is referred to in the motion papers as Ex- 
hibit A or as Sonnett Exhibit A because 
a photostatic copy of it is attached to the 
affidavit of Mr. John F. Sonnett. 


In 1953 Mr. Moses Lewis also took a 
verbatim statement of Mr. Ullman, in ques- 
tion and answer form, consisting of thirty- 
six double-spaced typewritten pages. ‘This 
statement was marked Government’s Ex- 
hibit 15 for identification. A lengthy excerpt 
from Exhibit A appears as the concluding 
portion of this verbatim statement, Exhibit 
15.3. Both Exhibits 37 and 15 were supplied 
to the defendants during the trial. Exhibit 
A was not supplied to the defendants 
during the trial but it is admitted by the 
defendants that it was made available for 
inspection by defense counsel prior to trial. 
At the close of Ullman’s direct examina- 
tion, the defendants requested disclosure 
of the statements made by Ullman within 
the purview of the Jencks Statute, 18 
U. S. C. §3500. The Government fur- 
nished them with Exhibits 37 and 15. At 
the close of the direct examination of 
Marvin Greenberg, the defendants made no 
request for the statements of Greenberg 
pursuant to the Jencks Statute. 


It is undisputed that prior to the trial 
both Exhibit 37 and Exhibit A were pro- 
duced by the government and inspected by 
defense counsel. They were examined in 
a private room in the Antitrust Division 
offices, where defense counsel had a photo- 
copying machine. Defense counsel also 
took extensive notes of their inspection. 
These notes show that the inspecting de- 
fense attorney read Exhibit A carefully 
and noted the names of the persons re- 
ferred to therein. Exhibit 37, which was 
listed next, was described in the notes as 
the original of the preceding document. It 
is therefore evident that defense counsel 
mistakenly supposed that Exhibit A was 
a copy of Exhibit 37.2 The two Govern- 


7 See Finding of Fact No. 47. Moe Goldberg, 
a Philadelphia linen manufacturer, was used by 
the defendants Louis Gordon, Sam _ Spatt, 
Charles Maslow, and Fred S. Radnitz, as an in- 
termediary and agent in effecting their coercive 
influences upon Paul Ullman. 

ja The purchasers and those who effected the 
coercive influences which brought about the sale 
of New Sanitary in 1951 were the principal de- 
fendants in the criminal case. See Findings of 
Fact Nos. 47-65. 
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8 This excerpt, which consists of the last five 
pages of Exhibit A, commences with the first 
full paragraph on page 28 of Exhibit 15 and 
continues through the third line on page 36 of 
Exhibit 15. 

® The pre-trial notes of defense counsel de- 
scribe these exhibits as follows: 

‘13 page typed,undated and unsigned summary 
of all of the details of the New Sanitary busi- 
ness organized by Paul Ullman in '47 through 
and including its ultimate sale, detailing the 
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ment counsel who were responsible for 
documentary disclosures at the trial, Messrs. 
Owen and Klein, made the same mistake. 
They, too, believed that Exhibit A | was 
a copy of Exhibit 37 with merely the first 
page missing. Indeed, a cursory examina- 
tion of these documents demonstrates how 
easily they could be mistaken for each 
other. Not only are they much alike in 
content, but Exhibit A is typed on thin, 
onion skin paper with the word “Copy” 
appearing as an overprint in large letters 
on each page. 


Exhibit A can be deemed to be within 
the purview of the Jencks Statute as a 
statement of the witness Greenberg. But 
the defendants failed to move for the pro- 
duction of the. statements of Greenberg. 
Consequently, the Government cannot be 
charged with a failure of disclosure under 
the Jencks Statute. Moreover, the defend- 
ants cannot claim any prejudice because, 
admittedly, they fully examined Exhibit A 
prior to the trial. Since the defendants 
had also seen Exhibit 37 before trial 
and were furnished with a copy early in 
the trial, they had ample opportunity to 
ascertain that the two documents were not 
identical in content. Their failure to note 
the differences in content rests entirely 
with them and I can find no valid basis 
in the record for defense counsel’s charge 
that they were misled by any statements 
of Government counsel. 


The contention on this motion that the 
Government is chargeable with having mis- 
led defense counsel at the trial stems from 
the fact that counsel on both sides made the 
same, and quite understandable, error. It 
is argued, in effect, that defense counsel’s 
error in mistaking Exhibit 37 and Exhibit 
A as original and copy was compounded by 
the fact that Government counsel made the 
same mistake and that Government counsel 
were under an obligation to detect and 
reveal] the error. I cannot agree. The 


part played by Gravnitz, Spatt, Gordon, Ull- 
man, Landau, Solomon, Maslow and Immerman. 
[sic]. 

“Original of the previous memo also unsigned 
and undated but typed on letterhead of Baltic 
Linen Co., 50 Lispenard Street, New York 13, 
Ne Xe"? 

1” See Defendants’ Memorandum in support of 
this motion at pp. 36-58 where the following 
cases are discussed: 

(1) Townsend v. Burke, 334 U. S. 736 (1948); 
Berger v. United States, 295 U. S. 78: Mooney 
v. Holohan, 294 U. S. 103 (1935); United States 
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burdens resting upon Government counsel, 
particularly in a case with a record of this 
size, are grievous indeed. The obligations 
of an administrative and clerical nature and 
the vexatious interruptions in the flow of the 
evidence and the continuity of effort by 
Government counsel, created by the obliga- 
tions of disclosure under the Jencks Statute, 
would be intolerable if a failure to make 
the necessary motion for disclosure were to 
be excused under the circumstances. pre- 
sented here. Cf. United States v. O’Connor, 
273 F. 2d 358, 361 (2d Cir. 1959). But even 
if a motion for disclosure of Greenberg’s 
statement under the Jencks Statute had been 
made, and the Government had failed to 
produce Exhibit A, and now rested ex- 
plicitly on its production in good faith of the 
supposed original, Exhibit 37, I should be 
disinclined to grant a new trial in the 
absence of a showing of material prejudice. 
See Rosenberg v. Umited States, 360 U. S. 
367 (1959). The absence of a request during 
the trial for the production of the statement 
of Marvin Greenberg resulted from defense 
counsel’s failure to realize in 1955, when 
both documents were examined, that Ex- 
hibit A and Exhibit 37 had the differences 
in substance which defendants now claim 
to be the cause of their prejudice. More- 
over, after examining the contents of Ex- 
hibit 37 and Exhibit A and considering the 
significance of such differences as do exist, 
I am unable to find that defendants’ lack of 
the use of Exhibit A as a cross-examination 
tool worked any material prejudice. 


In conclusion, I find no merit in defend- 
ants’ contention that because the 43 docu- 
ments and the statement were not produced 
prior to and during the criminal trial, de- 
fendants were not accorded their consti- 
tutional right of fair trial. First, the record 
provides no support for a claim that Govern- 
ment counsel failed to act fairly and in good 
faith. Indeed, despite contrary suggestions 
in their brief * and moving affidavits, counsel 


v. Zborowski, 271 F. 2d 661 (2d Cir. 1959); Grif- 
jin v. United States, 183 F. 2d 990 (D. C. Cir. 
1950); United States v. Schneiderman, 106 F. 
Supp. 731 (S. D. Cal. 1952); United States ex 
rel. Montgomery v. Ragen, 86 F. Supp. 382 
(N. D. Til. 1949) (duty of prosecutor to refrain 
from improper methods calculated to produce 
wrongful convictions) ; 

(2) Napue v. Illinois, 360 U. S. 264 (1959); 
Alcorta v. Texas, 355 U. S. 28 (1957): Griffin v. 
United States, 336 U. S. 704 (1949): Pyle v. 
Kansas, 317 U. S. 213 (1942); Mooney v. Holo- 
han, supra; Curran v, Delaware, 259 F. 2d 707 
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for defendants conceded at the hearing on 
this motion that defendants do. not claim 
deliberate or knowing withholding or sup- 
pression of ‘the documents or. any. other 
form of wilful misconduct by the Govern- 
ment representatives connected with this 
case. Nor is there adequate support in the 
moving papers for the charge of careless 
and irresponsible conduct with regard to 
the documentary materials in the Govern- 
ment files. As I indicated earlier, I am 
unableoto find that Government counsel 
knew or should have known of the existence 
and location of the papers discovered in the 
course of pre-trial investigation in the pri- 
vate civil action. Cf. People v. Savvides, 1 
N: Yo-2d (554) 136 N. -E, 2d 853 (1956), 
Comment, 32°N. Y. U. L. Rev. 607 (1957). 
Finally, defendants have failed to prove that 
they were materially handicapped as a re- 
sult of the absence of the papers upon which 
this motion is based. See United States v. 
O’Connor, supra at 361; Usited States v. 
West, 170 F. Supp. 200 (N. D. Ohio 1959).* 


[Five Requirements for New Trial] 


Since defendants have failed to demon- 
strate that the issues raised by the new evi- 
dence have constitutional implications, cf. 
United States v. Coplon, 185 F. 2d 629 (2d Cir. 
1950), cert. denied, 342 U. S. 920 (1952) ; 
Coplon v. United States, 191 F. 2d 749 (D.C. 
Cir. 1951), cert. denied, 342 U. S. 926 (1952), 
their application for a new trial is addressed 
to the discretion of the trial court. See 
Umited States v. Johnson, 327 U.S. 106 
(1946); United States v. Johnson, 208 F. 2d 
404 (2d Cir.. 1953), cert. dented, 347 U.S. 
928 (1954); United States v. Peller, 151 F. 
Supp. 242 (S. D. N. Y. 1957). The guiding 
criteria have been frequently expounded 
in judicial determinations. See United States 
v. Costello, supra at 879; United States v. On 
Lee, 201°F. 2d 722, 723-24 (2d Cir.), cert. 
denied, 345 U. S. 936 (1953); United States 
v. Stromberg, 179 F. Supp. 278 (S. D. N. Y. 
1959): Under the applicable case law, five 
requirements must generally be met before 
a new trial will be granted in response to 
a motion of this type: (1) the evidence 
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must iin fact be newly discovered, ive, know]l- 
edge of the existence of the evidence must 
come to defendants since the trial; (2). facts 
must be alleged from which the court may 
infer diligence on the part of the movant; 
(3) the new evidence must not be merely 
cumulative or impeaching; (4) it must be 
material to the issues involved; and (5) the 
new evidence must be such that had it been 
available at trial, there is a reasonable 
probability that the trier would have reached 
a different result, 


[Lack of Diligence] 


With respect to virtually all of the al- 
legedly nondisclosed documents, I find that 
the second criterion, due diligence, has not 
been met. Although the defendants now 
claim that these papers would have been 
vital to them, the very best that they have 
been able to show on this motion is that 
during the trial they asked Ullman and 
Government counsel to produce all docu- 
ments relating to Ullman and his companies 
and that neither of these sources produced 
the papers in question. However, due dili- 
gence means more than this, particularly 
in a case involving extensive investigation, 
a mass of documentation, and large num- 
bers of trial counsel and associates. 


A few examples should suffice to demon- 
strate that had defendants diligently pur- 
sued sources open to them, much of the 
new evidence would have been obtained 
during the trial. This is plain in the case 
of Exhibit A,” the Telephone Company 
letter,” and the letter from Talcott Finance 
to New Sanitary," since defendants were 
apprised of the existence of these papers 
before or during the trial. As to the Howard 
Johnson materials,“ now regarded by the 
defendants as of great value, it is clear that 
during the cross-examination of Ullman, 
defendants knew that a Mr. John E. Hipson 
was the Howard Johnson representative 
who had dealt with New Sanitary. How- 
ever, despite his availability as a witness, 
he was not subpoenaed nor was any effort 
made to communicate with him or to obtain 
records in his possession relating to New 


(3d. Cir. 1958), cert. denied, 358 U. S. 948 (1959) ; 
United States ex rel. Thompson v, Dye, 221 F. 
2d 763 (3d Cir.), cert. denied, 350 U. S. 875 
(1955); United States ex rel. Almeida v. Baldi, 
195 F. 2d 815 (3d Cir. 1952), cert. denied, 345 
U. S. 904, rehearing denied, 345 U. S. 946 (1953) 
(knowing use by the prosecutor of perjured 
testimony or the deliberate suppression or with- 
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holding of evidence constitutes a denial of due 
process). 

* Aff’d, 274 F. 2d 885 (6th Cir. 1960). 

11 See p. 10, infra. 

2 See pp. Ap. 8-9, infra. 

13 See p. Ap. 3, infra. 

44 See pp. Ap. 2, 10-11, infra. 
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Sanitary.” Similarly, Herman Brickman, 
the labor arbitrator,® could have been sub- 
poenaed as a witness and compulsory process 
could have been used to obtain documents 
relating to New Sanitary in the Union 
files.” The same is true with respect to the 
financial statements of New Sanitary pre- 
pared by the accountant, Mr. I. David 
Greenberg. The name of Mr. I. David 
Greenberg, and the fact that he was New 
Sanitary’s accountant and had prepared 
monthly statements for it, were known to 
the defendants both before and during the 
trial. But no effort was made to communi- 
cate with Mr. Greenberg or to obtain what- 
ever financial statements he might have had. 
Nor did the defendants avail themselves of 
the court’s proposal that a subpoena be 
issued to obtain the general ledgers of New 
Sanitary, last known to be in the possession 
of the New York City Excise Tax authori- 
ties. The court accompanied this proposal 
with an offer to permit further cross- 
examination at a later time should the 
ledgers be produced pursuant to such a 
subpoena. Even in the absence of the 
general ledgers, from those financial records 
which were made available to the defend- 
ants both before and during the trial, the 
exact figures defendants now claim they 
were denied could have been reconstructed. 


[Evidence Merely “Impeaching”] 


In addition, it is one of defendants’ princi- 
pal contentions that the documents and 
statement would have been useful impeach- 
ment tools. I have indicated my doubts as 
to the validity of this claim and, in any 
event, as stated in the third criterion listed 
above, a new trial should not be ordered 
to provide defendants with an opportunity 
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to introduce evidence which is merely im- 
peaching in character. See United States v. 
Hiss, 107 F. Supp. 128 (S. D. N. Y. 1952), 
aff'd per curiam, 201 F. 2d 372 (2d Cir.), 
cert. denied, 345 U. S. 942 (1953). 


[No Effect on Result of Trial] 


Passing these considerations, however, 
the ultimate issue before the trial court 
when faced with a motion for a new trial 
based upon newly discovered evidence is the 
effect the new matter might have had on 
the outcome of the trial. See Mesarosh vw. 
United States, 352 U. S. 1 (1956), 71 Harv. 
L. Rev. 106 (1957); United States v. West, 
supra at 208. But even if I could agree that 
the documents reveal elements of falsity in the 
testimony of Government witnesses, there 
would remain a crucial distinction between 
the situation present here and precedent 
invoked in support of this motion, The 
judicial expressions relied upon by defend- 
ants relate to jury trials.° Although the 
presiding judge at a jury trial has consider- 
able latitude in estimating the importance of 
new evidence, see United States v. On Lee, 
supra, he may hestitate to reappraise the 
credibility and weight of evidence adduced 
at trial in light of the new matter lest he 
invade the province traditionally reserved to 
the jury. See United States v. Stromberg, 
supra; United States v. Ogull, 149 F. Supp. 
272, 276 n. 8 and text thereat, 278 n. 21 and 
text thereat (S. D. N. Y. 1957), aff'd sub 
nom. Umited States v. Gernie, 252 F. 2d 664 
(2d Cir.), cert. denied, 356 U. S. 968 (1958). 
Where a jury has been waived,” no such 
difficulty is presented.” Cf. United States v. 
Maybury, 275 F. 2d 899 (2d Cir. 1960). In- 
stead of speculating as to the infinite sub- 
tleties and variables which enter into the 


In his affidavit dated December 21, 1959 
Mr, Hipson stated that he ‘‘had not been con- 
tacted by any person or persons since approxi- 
mately 1951 concerning Howard Johnson’s 
business with New Sanitary’’ until December 11, 
1959, when he spoke with an attorney in the 
Antitrust Division. He also stated that he does 
not now have any records pertaining to New 
Sanitary and that he destroyed his old records 
in connection with his move to a new office in 
November, 1958. This was several months after 
the trial was concluded. 

16 See p. Ap. 5, infra. 

17 See pp. Ap. 2-3, infra. 

18 See pp. Ap. 5, 6, infra. 

” Gordon v. United States, 178 F. 2d 896, 900 
(6th Cir. 1949), cert. denied, 339 U. S. 935 
(1950); Larrison v. United States, 24 F. 2d 82, 
87 (7th Cir. 1928); Martin v. United States, 17 
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F. 2d 973, 976 (5th Cir.), cert. denied, 275 U. S. 
527 (1927); United States v. Flynn, 130 F. Supp. 
412, 421 (S. D. N. Y.), reargument denied, 131 
F. Supp. 742 (S. D. N. Y. 1955) (new trial war- 
ranted when (a) court is reasonably satisfied as 
to falsity of testimony of material witness, and 
(b) without such testimony the jury might have 
reached a different result). 

20 Patton v. United States, 281 U. S. 276 (1930), 
now codified in Fed. R. Crim. P. 23(a). 

21See generally 1 Busch, Law & Tactics in 
Jury Trials § 46 (1959) (arguments for and 
against waiver); Griswold, The Historical De- 
velopment of Waiver of Jury Trial in Criminal 
Cases, 20 Va. L. Rev. 655 (1934); Oppenheim, 
Waiver of Trial by Jury in Criminal Cases, 25 
Mich. L. Rev. 695, 713-15 (1927) (reasons for 
waiving jury trial). 
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collective judgment of twelve men and 
women in the disposition of criminal charges, 
the court can rely upon its own experience 
and judgment as trier of fact. 


[New Trial Denied] 


Upon consideration of the evidence pre- 
sented at trial, and the affidavits and oral 
arguments on this motion, I have concluded 
that the probable impact of the 43 docu- 
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ments and the statement, Exhibit A, upon 
the trial record would not have affected the 
determination which I reached as trier of 
fact. I therefore rule that defendants have 
not presented such newly discovered evi- 
dence as would entitle them to a new trial. 

The defendants’ motion for a new trial is 
denied. 


So Ordered. 


[| 69,703] Pape Television Company, Inc. v. Associated Artists Production Corpora- 


tion and A. A. P., Inc. 


In the United States Court of Appeals for the Fifth Circuit. 


April 26, 1960. 


No. 18054. Dated 


Appeal from the United States District Court for the Southern District of Alabama. 


Dantet H. THomas, District Judge. 


Sherman Act 


Block Booking in Motion Picture Industry—Per Se Illegality—A motion picture 
exhibitor’s charges that a distributor licensed the exhibitor to show a group of films only 
on condition that the exhibitor also take and pay for a block or package of less desirable 
films adequately stated a cause of action. Such “block booking” is illegal per se and does 
not require, as the distributor contended, the further elements of conspiracy and attempt 
to monopolize. 


See Combinations and Conspiracies, Vol. 1, J 2005.528, 2005.848, 2013.880. 


Venue—Transacting Business—Personal Solicitation of Local Business.—Motion 
picture distributors, by personally soliciting the business of an exhibitor in Alabama, 
making an offer, and signing a contract there for the licensing of several hundred films 
at a fee of some $32,000, “transacted business” in Alabama within the meaning of the 
venue provisions of the antitrust laws although, under earlier concepts, they would not 


have been suable, in ordinary litigation, in that State. 
See Private Enforcement and Procedure, Vol. 1, J 9008.210. 
For the appellant: Willis C. Darby, Jr., Mobile, Ala. 
For the appellees: C. A. L. Johnstone, Jr., Mobile, Ala. 


Before HutcHeson, TUTTLE and Jones, Circuit Judges. 


[Treble Damage Suit] 


Tutte, Circuit Judge [Jn full text]: This 
appeal is from the dismissal of Appellant’s 
treble damage anti-trust and restraint of 
trade suit based on Appellee’s practice of 
licensing its film by tying together several 
“packages” of film. Appellees seek to sup- 
port the judgment of the trial court on the 
ground that the complaint failed to allege 
facts on which relief could be granted, and 
also on the ground that venue was im- 
properly laid in the Southern District of 
Alabama and that the service of process on 
them was void. 


Trade Regulation Reports 


[Venue and Service] 


Turning first to the venue and service 
issue, we conclude that in accordance with 
well established principles as enunciated by 
this court in Green v. United States Chewing 
Gum Manufacturing Company (5 Cir.) [1955 
Trapve Cases § 68,095], 224 F. 2d 369, the 
activities of Appellees in personally soliciting 
the business of Appellant in Alabama, re- 
sulting in the making of an offer, followed 
by the drawing up and signing by Appel- 
lant in Alabama of a contract for the li- 
censing at a fee of some $32,000 payable 
over thirty-five months of several hundred 
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films to be shown over many weeks were 
sufficient “contacts of the corporation with 
the state of forum, in the context of our 
Federal system ... to require the corpora- 
tion to defend the particular suit which, is 
brought there .. .”, International Shoe Com- 
pany v. State of Washington Office of Unem- 
ployment Compensation and Placement, 326 
U. S. 310, 317, even though under earlier 
concepts these corporations would not have 
been suable in ordinary litigation in the 
State of Alabama. Touching on the venue pro- 
visions of the anti-trust statute, 15 U.S. C. A. 
22, the Supreme Court said in Eastman 
Kodak Company v. Southern Photo Materials 
Company, 273 U. S. 359, 373 


“And we think it clear that, as applied 
to suits against corporations for injuries 
sustained by violations of the Anti-Trust 
Act, its necessary effect was to enlarge 
the local jurisdiction of the district courts 
so as to establish the venue of such a suit 
not only, as theretofore, in a district in 
which the corporation resides or is ‘found’, 
but also in any district in which it ‘trans- 
acts business’—although neither residing 
nor ‘found’ therein”. 


We conclude therefore that the trial court 
correctly over-ruled the motions to quash 
service and dismiss on the ground of im- 
proper venue. 


[Block Booking] 


We next deal with the sufficiency of the 
complaint to allege facts on which relief 
could be granted. 


Appellant pitched its case on the follow- 
ing allegations, considerably shortened and 
paraphrased: that defendants had obtained 
copyrights to a large number (202) of Pop 
Eye cartoon films and a large number (337) 
of less desirable Warner films and a sub- 
stantial number of other less desirable films 
for television showing; that they have of- 
fered to and did enter into a contract with 
Appellant to license the showing of the 202 
Pop Eye films only on condition that Appel- 
lant would also take and pay for the 337 
Warner films and the rest of the block or 
package of less desirable films; that Appel- 
lant neither wanted nor needed the Warner 
or other films but was compelled to buy 
and pay for them in order to get the film 
it did want; that this course of action by 


1Section 1 of the Sherman Act is as follows: 
“very contract, combination in the form of 
trust or otherwise, or conspiracy, in restraint of 
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defendants damaged Appellant by requiring 
it to buy and pay for film it did not want 
and by denying it the opportunity to bar- 
gain for the film it desired without the tie-in 
of the other film; and that such action 
amounted to a restraint of trade and com- 
merce. These allegations, they say, ade- 
quately stated a cause of action. We agree 
that this is so. 


Appellant relies heavily on the landmark 
case, U. S. v. Paramount Pictures, et al., 
[1948-1949 TrapE CAsEs § 62,244], 334 U. S. 
131 as making “block booking” of the kind 
here complained of illegal per se under the 
Sherman Act.? 


Appellees counter by saying that other 
elements of conspiracy and attempts to 
monopolize must exist before the block 
booking prohibition becomes applicable. They 
base this contention on the fact that in the 
Paramount litigation there was present a 
charge, fully proven, of conspiracy and a 
charge, fully proven, of domination of the 
motion picture exhibition field to the extent 
of some seventy-seven per cent of the 
industry. 


Careful reading of the judgment of the three- 
judge district court in the Paramount case 
however [1946-1947 TrapE Cases { 57,470], 
66 F. Supp. 323, 348 and [1946-1947 TRADE 
Cases § 57,526] 70 F. Supp. 53, 63 and 73, 
makes it clear that the court held, as it 
stated, 66 F. Supp. 348, “any form of block 
booking is illegal by which an exhibitor, in 
order to obtain a license for one or more 
films, must accept a license for one or more 
other films”. It is equally clear that the 
Supreme Court approved this holding. The 
Court said: 


“(5) Block-Booking. Block-booking is 
the practice of licensing, or offering for 
license, one feature or group of features 
on condition that the exhibitor will also 
license another feature or group of fea- 
tures released by the distributors during 
a given period. The films are licensed in 
blocks before they are actually produced. 
All the defendants, except United Artists, 
have engaged in the practice. Block-book- 
ing prevents competitors from bidding for 
single features on their individual merits. 
The District Court held it illegal for that 
reason and for the reason that it ‘adds to 
the monopoly of a single copyrighted pic- 
ture that of another copyrighted picture 


trade or commerce among the several States, 
or with foreign nations, is declared to be ille- 
gal, 15) US. Cala, 
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which must be taken and exhibited in 
order to secure the first.’ That enlarge- 
ment of the monopoly of the copyright 
was condemned below in reliance on the 
principle which forbids the owner of a 
patent to condition its use on the purchase 
or use of patented or unpatented materials. 
See Ethyl Gasoline Corporation v. United 
States, 309 U. S. 436, 459; Morton Salt 
Co. v. Suppiger Co., 314 U. S. 488, 491; 
Mercoid Corp. v. Mid-Continent Investment 
Co., 320 U. S. 661, 665. The court en- 
joined defendants from performing or 
entering into any license in which the 
right to exhibit one feature is conditioned 
upon the licensee’s taking one or more 
other features. We approve that restric- 
tion. . We do not suggest that 
films may not be sold in blocks or groups, 
when there is no requirement, express or 
implied, for the purchase of more than one 
film. All we hold to be illegal is a refusal 
to license one or more copyrights unless 
another copyright is accepted.” 


Cited 1960 Trade Cases 
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[Per Se Illegality] 


It is perfectly plain that in condemning 
the block booking practices as illegal the 
Court did not take into account the fact 
that other illegal acts charged in the same 
proceedings involved conspiracies and at- 
tempts to monopolize the exhibiting of mov- 
ing pictures. The trial court and the Supreme 
Court dealt separately with the many alleged 
illegal practices. The block booking prac- 
tice was found to be followed by all but 
one of the defendants and each of them 
individually was enjoined from continuing 
the practice for future. It is thus clear that 
the court condemned the practice per se. 

We conclude that allegation of the exist- 
ence of the practice here charged stated a 
cause of action against the defendants. The 
judgment of dismissal must therefore be 
set aside. 

The judgment is Reversed and the cause 
is Remanded for further proceedings not 
inconsistent with this opinion. 


[| 69,704] Blenke Bros. Motors, Inc. v. Chrysler Corporation, Chrysler Motors 


Corporation. 


In the United States District Court for the Northern District of Illinois, Eastern 


Division. 59 C 614. Filed March 30, 1960. 


Automobile Dealer Franchise Act 


Termination of Franchise—“Good Faith’—Coercion and Intimidation—An automobile 
dealer’s complaint under the Automobile Dealer Franchise Act was not defective merely 
because it used words described as inferring only unfairness and inequity, rather than the 
statutory “coercion or intimidation.” The court found, however, that coercion and intimi- 
dation may result from any pressure which puts one in actual fear of loss of property or 
injury to business, including unfair and inequitable conduct. 


See Private Enforcement and Procedure, Vol. 2, J 9070.60. 
Interrogatories—Manufacturer’s Dealings with Other Dealers—In an auto dealer’s 


action against a manufacturer under the Automobile Dealer Franchise Act, interrogatories 
directed to the manufacturer’s dealings with its other franchised dealers would be relevant 
to the issues if the alleged favored treatment of the other dealers did, in fact, cause the 
dealer to lose its franchise. However, the scope of those interrogatories was limited to a 
60 mile radius of the plaintiff’s dealership and to dealers of comparable size. 


See Private Enforcement and Procedure, Vol. 2, J 9013.875. 


Sherman and Clayton Acts 


Necessary Averments—Interstate Commerce or Public Injury.—An auto dealer’s 
charges that his supplier, a manufacturer, conspired to create a monopoly in the retail sale of the 
manufacturer’s automobiles in Chicago and elsewhere were dismissed on the ground that 
no facts were alleged which showed that the purpose, tendency, or result of the alleged 
conspiracy was to cause fewer automobiles to move in interstate commerce, to effect a 
monopoly to destroy competition, or to harm the public interest. 
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See Private Enforcement and Procedure, Vol. 2, { 9009.475, 9009.600. 
For the plaintiff: Harry Adelman, Chicago, Ill. 
For the defendants: Winston, Strawn, Smith & Patterson, Chicago, Il. 


Memorandum 
[Auto Dealer’s Action] 


La Buy, District Judge [Jn full text except 
for omissions indicated by asterisks|: The 
second amended complaint in the above 
cause seeks recovery against the defendants 
on three counts. 

Count I alleges that defendants combined 
and conspired to drive plaintiff out of busi- 
ness and failed to act in good faith and in 
a fair and equitable manner towards plain- 
tiff in performing and complying with the 
terms and provisions of the franchise of the 
plaintiff and in threatening to terminate and 
in terminating plaintiff’s franchise for which 
acts suit is authorized under the Automo- 
bile Dealers Suits Against Manufacturers 
Act, 15 U. S: GAAGSs 1221 ef seq, ‘Count 1 
alleges a combination and conspiracy by de- 
fendants to restrain interstate commerce in 
the metropolitan area of Chicago, Illinois 
and elsewhere and which combination and 
conspiracy has created a monopoly in retail 
sales of Dodge and Plymouth Motor vehicles 
in said area to the plaintiffi’s injury and are 
a violation of §§1-7, 12, 13, 14 and 15 of 
Title 15 U. S. C. Count III alleges a com- 
mon law action for breach of the franchise 
contract between the parties and which was 
to be performed in accordance with certain 
customs and usages which prevailed in the 
automobile trade. 

Prior to the filing of said second amended 
complaint, which added the claims under 
Count II and Count III, plaintiff had pro- 
pounded extensive interrogatories to certain 
of which the defendants have objected. Rul- 
ings on said interrogatories have been de- 
ferred because of the defendants’ pending 
motions directed to the second amended 
complaint. 


[Good Faith—Coercion and Intimidation] 


The briefs of the parties on defendants’ 
motion to strike certain allegations contained 
in Count I of the second amended complaint 
are directed principally to the nature of 
essential allegations respecting defendants 
alleged acts toward the plaintiff; that is, 
whether the acts as alleged are within the 
scope of the Automobile Dealers Act. 
The motion is directed to Paragraph 38 of the 
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complaint which sets forth thirty-six acts 
of the defendants which not only gave rise 
to the claim under Count I, but also to those 
alleged in Count II and Count III. 


Both litigants have comprehensively and 
exhaustively set forth the history preceding 
the final passage of the Automobile Dealers 
Act. The gravamen of the dispute between 
them exists in the application of the defini- 
tion of good faith set forth therein to the 
plaintiff’s allegations of what the defendant 
did to cause the plaintiff’s alleged injury. 
The statute defines good faith as follows: 


SSAA 
chapter—* 


(e) The term ‘good faith’ shall mean 
the duty of each party to any franchise, 
and all officers, employees, or agents 
thereof to act in a fair and equitable 
manner toward each other so as to guar- 
antee the one party freedom from coercion, 
intimidation, or threats of coercion or in- 
timidation from the other party: Provided, 
That recommendation, endorsement, per- 
suasion, exposition, urging or argument 
shall not be deemed to constitute a lack 
of good faith.” 


defendants challenge plaintiff’s theory that 
a claim arises when the manufacturer has 
failed to act in a “fair and equitable” manner; 
it is urged that more than unfairness and 
inequity is required to evoke the remedy 
provided by the act; that 


Definitions. As used in this 
* 


“The term ‘fair and equitable’ as used 
in the bill is qualified by the term ‘so as 
to guarantee the one party freedom from 
coercion or intimidation, or threats of 
coercion or intimidation from the other 
party’. In each case arising under this 
bill, good faith must be determined in the 
context of coercion or intimidation or 
threats of coercion or intimidation.” U. S. 
Code, Cong. and Admin. News, 1956, Vol. 
3, p. 4603. 


Defendants urge the deficiency to meet this 
standard of subparagraphs (a), (c), (e), (f), 
(i), G), Ck), (m), (n), (0), (p) and (q), (r) 
and (s), (t) and (u), (v), (w), (aa), (cc), 
(dd), (ff), (gg), (hh), and (ij). Those sub- 
paragraphs which are prefaced by the word 
“compel”, such as (b), (d), (g), (h), (1), 
(x), (y), (z), and (ee), defendants concede, 
for the purposes of the motion, that these 
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allegations liberally construed “might be 
held to allege grounds for recovery under 
the act if plaintiff can prove damages re- 
sulting from such acts”. 


It appears that wherever plaintiff has 
used the word “compel” defendant concedes 
that it connotes coercion and intimidation; 
wherever plaintiff uses the phrases “failure”, 
“refusal”, “delay”, “in violation of contract”, 
and “favoring”, defendants challenge their 
efficacy to describe or constitute coercion or 
intimidation as contemplated by the Act. 


Compulsion is synonymous with coercion 
and means in general some actual or threat- 
ened exercise of power possessed by the 
parties exercising it; but coercion can be 
accomplished by indirect means, as coercion 
which is implied from acts. Thus, coercion 
and intimidation is not necessarily limited 
to exercise of positive force or direct threats, 
but may result from any pressure which 
puts one in actual fear of loss of property 
or injury to business. 


The court cannot categorize the questioned 
allegations as failing to equate a standard 
of coercion and intimidation. By the statu- 
tory definition alone, unfair and inequitable 
conduct may be of such nature as to con- 
stitute coercion and intimidation. A motion 
to strike should be sustained only where the 
allegations bear no possible relation to the 
claim asserted, and should be denied when 
there is doubt as to whether they raise an 
issue under any contingency. For these 
reasons, the court is of the opinion that 
defendants motion to strike certain allega- 
tions contained in Paragraph 38 of the com- 
plaint should be denied. 


[Interstate Commerce—Public Injury] 


The court has considered defendants mo- 
tion to dismiss Count II of the complaint 
for failure to allege a claim under the anti- 
trust statutes. No facts, other than those 
relating to defendants conduct toward the 
plaintiff which have been incorporated into 
Count II, are stated from which it can be 
determined that the contemplated purpose, 
tendency and inherent nature or result of 
the alleged conspiracy and combination was 
that fewer automobiles moved in interstate 
commerce or that a monopoly to destroy 
competition was effected, or that it resulted 
in harm to the public interest. The court is 
of the opinion defendants motion to dismiss 
this count should be sustained. 
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[Breach of Contract] 


Defendants have also moved to dismiss 
Count III premised on breach of contract 
for failure to allege a claim thereunder, or, 
in the alternative to strike certain para- 
graphs therefrom. Said motion asserts that 
sub-paragraphs (a) through (1), (n), (q), 
(s), (u), (w) through (z), (bb) through 
(ee), and (jj) allege mere legal conclusions 
and do not allege that the matters set forth 
therein were a part of the contract between 
the parties; that paragraphs (m), (0), (p), 
(r), (t), (v), (aa), (ff), (gg), (hh), and (ii) 
fail to plead the terms of any contract be- 
tween the parties and plead legal conclu- 
sions; that Count III fails to allege any 
facts showing a breach of an enforceable 
contract. A motion to dismiss should be 
sustained only where it appears to a cer- 
tainty that the plaintiff would be entitled to 
no relief under any state of facts which can 
be proved in support of its asserted claim. 
The allegations of this count are sufficient 
to state a claim under contract and the mo- 
tions should be denied. 


[Plaintiff's Damages] 


The court is also of the opinion that de- 
fendants motion to make the allegations 
concerning damage to plaintiff more definite 
and certain should be overruled. 


[Interrogatories | 


Defendant has filed objections to certain 
interrogatories submitted to it by the plain- 
tiff. Said objections are premised on two 
grounds: (1) that they pertain to defend- 
ants business dealings with other dealers in 
the Chicago area; and (2) that they ask 
defendant to state facts which plaintiff knows 
or can ascertain from its own records. 


The court is of the opinion that the objec- 
tions of defendants directed to category 
(2) should be overruled. 


Defendants contend that interrogatories 
directed to dealings with its other franchised 
dealers are irrelevant to the claim alleged 
under the Automobile Dealers Act; that the 
basis of the action thereunder relates only 
to actions between the parties to the fran- 
chise and not to defendants conduct with 
other automobile dealers. The court is of 
the opinion that if the alleged favored treat- 
ment to other dealers did in fact result or 
directly cause the plaintiff to lose its fran- 
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chise, then defendants alleged conduct to- 
ward others directed in such manner as to 
create a loss of business to the plaintiff is 
relevant. As the court has previously stated, 
coercion may be implied from a course of 
conduct. 


However, the plaintiff’s interrogatories di- 
rected to this category of information covers 
too wide a scope and are not directed to 
elicit relevant information bearing upon the 
issues here presented. The court is of the 
opinion the geographical scope of these in- 
terrogatories should be limited to a sixty 
mile radius from Valparaiso, where plain- 
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tiff’s dealership was located, and should also 
be limited to dealers of comparable size to 
the plaintiff. Information regarding conduct 
toward the five largest Dodge-Plymouth 
dealers within a sixty mile radius from 
downtown Chicago, whose sales volume, 
investment, and consumer demand are not 
comparable, would have only a remote and 
speculative application. The plaintiff should 
revise these interrogatories to meet the limi- 
tations imposed by the court. In these cir- 
cumstances, the court will make no rulings 
at this time. 
kK OX 


[7 69,705] United States v. John T. Benson. 
In the United States District Court for the Northern District of Illinois, Eastern Di- 
vision, No. 59 C 1880. Dated April.22, 1960. 
Federal Trade Commission Act 
Civil Penalties for Violation of FTC Order.—A penalty of $900 in each instance was 


assessed for causing a prohibited advertisement to be published in two newspapers. 
See FTC Enforcement and Procedure, Vol. 2, J 8661.50. 
For the plaintiff: R. Tieken, United States Attorney, and Harvey M. Silets, Assistant 


United States Attorney. 


For the defendant: Arnold H. Crane, Chicago, III. 
Imposing civil penalties for violation of Federal Trade Commission cease and desist 


order in Dkt. 6617. 
Findings of Fact and Conclusions of Law 


[Enforcement of FTC Order] 


Rogson, District Judge [Jn full text]: This 
cause coming on to be heard by this Court 
upon a Stipulation of the parties, the plain- 
tiff, United States of America, being repre- 
sented by R. Tieken, United States Attorney 
for the Northern District of Illinois, and 
Harvey M. Silets, Assistant United States 
Attorney for the Northern District of 
Illinois, and defendant, John T. Benson, 
being represented by Arnold H. Crane, 


It appearing to the Court that this is an 
action brought by the United States of 
America upon request of the Federal Trade 
Commission to recover civil penalties for 
violations of a final order to cease and 
desist issued by the Federal Trade Com- 
mission, 


This Court having carefully considered 
the pleadings and Stipulation, together with 
arguments of Counsel, finds the following 
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facts to be true and uncontroverted, and 
based thereon reaches the following Con- 
clusions of Law: 


Findings of Fact 


1. This action arises under Section 5(1) 
of the Federal Trade Commission Act, as 
amended,[15..,Ue-S..:C.,45(1), (Supp, -V, 
1952)], which provides that any person, 
partnership or corporation violating an order 
of the Federal Trade Commission to cease 
and desist after it has become final, and 
while such order is in effect, shall forfeit 
and pay to the United States a penalty of 
not more than $5,000 for each separate vio- 
lation to be recovered in a civil action 
brought by the United States; under 28 
U. S. C. 1345, vesting the several District 
Courts of the United States with original 
jurisdiction of all civil actions, suits or pro- 
ceedings commenced by the United States; 
under 28 U, S. C. 1355, vesting the several 
District Courts of the United States with 
original jurisdiction of any action or pro- 
ceeding for the recovery or enforcement of 
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any fine, penalty or forfeiture incurred un- 
der any Act of Congress; and under 28 
U. S: C. 1395, which provides that civil 
proceedings for the recovery of pecuniary 
fines, penalties and forfeitures may be prose- 
cuted in the district where defendants are 
found. 


2. Defendant, John T. Benson, trading 
as The Rennel Company, has his principal 
place of business at 3127 North Milwaukee 
Avenue, Chicago, Illinois, in the Northern 
District of Illinois. 


3. On June 27, 1957, the Federal Trade 
Commission, acting pursuant to the Federal 
Trade Commission Act, as amended [15 
U. S. C. 41-58], and the Administrative 
ipaocedire Acty [57 UnnSesG, w001-1011)], 
issued its decision in a proceeding wherein 
defendant was charged with violation of 
Section 12(a)(1) and Section 5(a) of the 
Federal Trade Commission Act, as amended 
[15,U.S. C.52(a) (1) and 45(a) |: 


4. On July 5, 1957, the Commission 
caused to be served on defendant its order 
to cease and desist by registering and mail- 
ing a copy, postage prepaid, to defendant at 
3127 North Milwaukee Avenue, Chicago, 
Illinois, defendant’s principal place of business. 


5. The order to cease and desist served 
upon the defendant, as set forth in para- 
graph 4 hereof, was in the following words, 
to-wit: 


“It Is Ordered that respondent Renor 
Company, Inc., a corporation and its offi- 
cers; respondents John T. Benson, Craig 
Benson and Charles B. Ryan, individually 
and as officers of said corporation; and 
respondents John T. Benson and Craig 
Benson copartners, trading as The Rennel 
Company, or under any other name, and 
respondents’ agents, representatives and 
employees directly or through any cor- 
porate or other device, in connection with 
the offering for sale, sale or distribution 
of the preparation designated as Renor 
Concentrate or Rennel Concentrate or of 
any other preparation of substantially 
similar composition or possessing sub- 
stantially similar properties, whether sold 
under the same name or names or any 
other name, do forthwith cease and desist 
from directly or indirectly: 

“1, Disseminating or causing to be dis- 
seminated any advertisement by means of 
the United States mails or by any means 
in commerce as ‘commerce’ is defined in 
the Federal Trade Commission Act, which 
advertisement represents directly or by 
implication: 
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“(a) That said preparation constitutes 
a competent or effective treatment for 
obesity, 

“(b) That said preparation will reduce 
the weight of the user.” 


6. Defendant did not, within the time 
prescribed in the Federal Trade Commis- 
sion Act, as amended [15 U. S. C. 45(c)], 
file in any United States Court of Appeals 
a written petition praying that the said 
order to cease and desist be set aside, and 
the order became final on September 3, 
1957, by operation of law, as is provided in 
Section 5(g)(1) of said Act [15 U. S. C. 45 
(g)(1)], and has at all times since been in 
full force and effect. 


7. During 1957, more particularly on or 
about September 27, October 4, October 11, 
October 18, October 25, November 1, No- 
vember 8, November 15, November 22, and 
November 29, 1957; and during 1958, more 
particularly on or about January 17, Janu- 
ary 24, January 31, February 7, February 
14, February 21, February 28, March 7, 
March 14, March 21, March 28, April 4, April 
11, April 18, April 25, May 2, May 9, and 
May 16, 1958, defendant, trading as The Ren- 
nel Company, caused certain advertisements 
to be published in the Borderline, a news- 
paper published in South Beloit, Illinois, 
and caused said advertisements to be dis- 
seminated in interstate commerce. 


8. On or about September 26, October 
10, October 17, October 24, October 31, No- 
vember 7, November 14, November 21, No- 
vember 29, 1957, January 9, January 16, 
January 23, January 30, February 6, Febru- 
ary 13, February 20, February 27, March 6, 
March 13, March 20, March 27, April 3, 
April 10, April 17, April 24, May 1, May 8, 
May 15 and May 22, 1958, defendant, trading 
as The Rennel Company, caused certain 
advertisements to be published in the Leader, 
a newspaper published in Evansville, Wis- 
consin, and caused said advertisements to 
be disseminated in interstate commerce and 
by means of the United States mails. 


9. Defendant in causing the publication 
of the advertisements referred to in Para- 
graphs 7 and 8 hereof represented that the 
preparation Rennel Concentrate constitutes 
a competent and effective treatment for 
obesity and that said preparation will re- 
duce the weight of the user. 


10. By causing the dissemination of the 
advertisements as set forth in Paragraphs 7 
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and 8 hereof, defendant violated Paragraphs 
1(a) and 1(b) of the final order to cease 
and desist as set out in Paragraph 5 hereof. 


Conclusions of Law 


1. Any finding of fact which may be 
considered a conclusion of law is hereby 
concluded as a matter of law. 


2. The Court has jurisdiction of the sub- 
ject matter of this action and of the parties 
hereto. 


3. The defendant, John T. Benson, vio- 
lated the Order of the Federal Trade Com- 
mission to cease and desist dated June 27, 
1957 and served on the defendant, John T. 
Benson, on July 5, 1957, after the said order 
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the defendant, John T. Benson, in the sum 
of Nine Hundred Dollars ($900.00). as a 
forfeiture and penalty for violations of the 
aforesaid cease and desist order committed 
by the said John T. Benson by those actions 
as set forth in Paragraph 7 of the aforesaid 
Findings of Fact. 


5. The plaintiff, the United States of 
America, is entitled to judgment against 
the defendant, John T. Benson, in the sum 
of Nine Hundred Dollars ($900.00) as a 
forfeiture and penalty for violations of the 
aforesaid cease and desist order committed 
by the said John T. Benson by those ac- 
tions as set forth in Paragraph 8 of the 
aforesaid Findings of Fact. 


had become final and while such order was 
in effect. 

4. The plaintiff, the United States of 
America, is entitled to judgment against 


Judgment will be rendered for the plain- 
tiff and against the defendant. 


[69,706] United States v. Fish Smokers Trade Council, Inc.; Fish, Sea Food, 
Smoked Fish and Canning Workers Union of Greater New York, Local 635, American 
Federation of Labor; Vita Food Products, Inc.; Banner Smoked Fish Corp.; Rosola Food 
Products, Inc.; American Smoked Fish Corp.; Nova Scotia Food Products Corp.; Ten 
Eyck Smoked Fish Corp.; Solomon Pruzan; Meyer Salzman; and Irving Masour. 


In the United States District Court for the Southern District of New York. Civ. 
103-358. Filed April 22, 1960. 


Sherman Act 


Labor Unions—Exemptions Under Clayton and Norris-LaGuardia Acts—Allocating 
Customers Among Contractors—“Legitimate Objects of Labor.”—-A labor union composed 
of workers in the fish industry violated the Sherman Act by forcing “jobbers” of smoked 
fish (wholesale distributors) to join the union and participate in a plan to allocate retail 
customers among the jobbers. Since the jobbers were independent contractors and not 
employees, they were not proper subjects for unionization. Hence, the union was not 
pursuing a “legitimate object of labor” and could not claim the antitrust exemption afforded 
to labor organizations under the Norris-LaGuardia Act and Section 6 of the Clayton Act. 


See Combinations and Conspiracies, Vol. 1, { 2005.468, 2101.063, 2101.265, 2111.102. 


Boycotts—Refusals to Deal with Non-members.—A labor union, fish “smokehouses,” 
and jobbers of smoked fish violated the Sherman Act by entering into a collective bar- 
gaining agreement whereby the “smokehouses” agreed to boycott or concertedly refuse to 
sell to jobbers (independent wholesalers) who failed to join the union and abide by an 
agreement to allocate customers. 


See Combinations and Conspiracies, Vol. 1, { 2005.533. 


Proof of Conspiracy—Labor Union—Contract Clause v. Course of Dealing.—Aban- 
donment of a labor union’s unlawful plan to allocate customers among distributors of 
smoked fish was not established by the fact that, in a subsequent labor contract, the union 
omitted a clause requiring the distributors (who were independent contractors, not em- 
ployees) to join the union. The “essential agreement, combination or conspiracy might 
be implied from a course of dealing” among the parties. 
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See Combinations and Conspiracies, Vol. 1, § 2005.410. 


For the plaintiff: Walter W. K. Bennett, Francis E. Dugan, Agnes T. Leen, and 
Donald S. Engel, Attorneys, Department of Justice. 


For the defendants: 
See 1956 Trade Cases { 68,331. 


[Labor Unions Under Antitrust Laws] 


Ryan, District Judge [Jn full text]: This 
civil suit was filed under Section 4 of the 
Sherman Act to prevent and restrain con- 
tinuing violations of Section 1 of the Act by 
defendants. (15 U. S. C.) 


Originally, there were eleven named de- 
fendants: Fish Smokers Trade Council, Inc. ;? 
Fish, Sea Food, Smoked Fish and Canning 
Workers Union of Greater New York, 
Local 635, AFL; Vita Food Products, 
Incorporated; Banner Smoked Fish Corp.; 
Rosola Food Products, Inc.; American Smoked 
Fish Corp.; Nova Scotia Food Products 
Corp.; Ten Eyck Smoked Fish Corp.; Solo- 
mon Pruzan; Meyer Salzman and Irving 
Masour. All defendants except the Union 
and the individual defendants have con- 
sented to final judgment enjoining and re- 
straining them from entering into any 
agreement in restraint of trade as specified 
in the complaint. There remain then as 
defendants only the Union and its three 
officers. 


[Conspiracy—Compelling Division 
of Customers] 


It is alleged that since 1952 the named 
defendants and co-conspirators, consisting 
of jobber members of the Union, officers 
and members of the Fish Smokers Council, 
along with persons unknown, have engaged 
and continue to be engaged in a combination 
and conspiracy to suppress and eliminate 
competition in the sale and distribution of 
smoked fish in restraint of commerce; that 
the conspiracy was carried out by a con- 
tinuing agreement and concert of action 
whereby jobbers of smoked fish were to be 
induced and compelled to become mem- 
bers of the defendant Union and to refrain 
from competing with each other; the Union 
was to impose fines and penalize jobber 
members who sold to customers of fellow 
jobber members; the smokehouses were to 
boycott jobbers not members of the Union; 

1 A criminal indictment had been filed against 
these same defendants; after two trials in which 


the jury disagreed, and after denial by both 
trial Courts of a motion to acquit, the Gov- 
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and the Union was to circulate blacklists to the 
smokehouses, undertake strike action against 
smokehouses and picket or threaten to picket 
customers of non-member jobbers. Injunc- 
tive relief is sought directing the defendant 
Union to sever or expel from membership 
all jobbers engaged in the buying and selling 
of fish for their own account; and enjoining 
the defendant Union and the individual de- 
fendants in the future from organizing job- 
bers or entering into any agreement for the 
purpose of eliminating competition in the 
purchase and sale of smoked fish. The an- 
swer pleads that the commerce involved 
is minimal, that the jobbers are proper sub- 
jects of unionization because their work is 
similar to that of chauffeur employees, that 
there could have been no conspiracy be- 
tween the Union and the smokehouses since 
the latter derived no benefit from the ar- 
rangement and were not willing participants, 
and that, in any event, the allegedly unlaw- 
ful activities came to an end in 1954. The 
answer further challenges the jurisdiction 
of the Court, asserting that the activities 
complained of are matters exclusively within 
the province of the National Labor Relations 
Board and that the Union did not authorize 
the acts of the individual defendants, as is 
required by Section 6 of the Norris-La- 
Guardia Act, to make it subjected to the 
relief sought. 


[“Jobbers’”—Employees or 
Independent Businessmen] 


There is one principal issue raised by the 
pleadings and that is whether the jobbers 
are independent businessmen as plaintiff 
maintains and therefore not a proper subject 
of unionization; if they are, then it follows 
that the defendants’ alleged activities in forc- 
ing them into the Union and into agree- 
ments to allocate their customers is an act 
in restraint of trade within the stricture of 
the antitrust laws, Allen Bradley Co. v. Local 
Union 3 [1944-1945 Trape Cases { 57,386], 
325 U. S. 797. If, however, these jobbers 
ernment filed on April 18, 1958 a nolle prosequi. 


The prosecution of this civil suit, which had 
been filed on September 28, 1955, followed. 
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are a labor group as defendants contend, 
then their activities are protected by the 
Clayton and Norris-LaGuardia Acts and 
under Milk Wagon Drivers Union v. Lake 
Valley Farm Products [1940-1943 TRADE CasEs 
(56,070 aol US aol. 


The defendant, Fish, Sea Food, Smoked 
Fish & Canning Workers Union, is an affil- 
iated local of the Amalgamated Meat Cut- 
ters & Butcher Workmen with a membership 
of about 700 employed in the live fish trade, 
in smokehouses and in the distribution of 
smoked fish as jobbers whose duties will be 
later more particularly described. It is or- 
ganized under the laws of New York and 
has its principal place of business in the 
City of New York. Defendant Pruzan is 
its president; Salzman, its secretary-treas- 
urer; and Masour, its business representa- 
tive. The Fish Smokers Trade Council, 
Inc., was a membership corporation organ- 
ized under the laws of the State of New 
York and composed of practically all the 
smokehouses in the metropolitan area; its 
function was to represent smokehouses and 
negotiate on their behalf with the Union. 
The six smokehouse corporations were mem- 
bers of the Trade Council and five of them 
are New York corporations with their prin- 
cipal place of business in this city. The co- 
conspirators not named as defendants are 
the smoked fish jobber members of the 
Union and the officers and members of the 
Trade Council (the other smokehouses).° 


By stipulation, the record of the second 
criminal trial consisting of all the testimony 
and exhibits, was received in evidence on 
this trial and has been made the record of 
this trial. 


No additional witnesses or exhibits were 
proffered by the parties; there were, how- 
ever, two additional stipulations—one covered 
statistical information on the smoked fish 
industry; the other stipulation recited cer- 
tain facts agreed upon by the parties and 
which are conceded. These stipulated facts 
are incorporated in the findings which I 
now make. 
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The commerce involved is the purchase 
and sale of smoked fish. From 1952 through 
1955, there were about 15 smokehouses in 
the metropolitan area doing an annual total 
volume of sales of smoked fish in excess 
of 7 million dollars. The fish is caught 
in the waters off New England, Alaska, the 
Great Lakes, the West Coast and outside 
the territorial limits of the United States, 
and sold raw—fresh or frozen—or partly 
cured, to the smokehouses in New York 
and nearby New Jersey and shipped by 
truck and rail. The smokehouses process 
salmon, whitefish, chubs, eels, black cod, 
sturgeon, herring, trout, ciscoes, butterfish, 
carp, mackerel and spoonbill into kippered 
salmon, sturgeon, lox and shad. The proc- 
ess consists of putting the fish in a brine 
solution, smoking it and packing it for dis- 
tribution. Most of the smokehouses sell 
the smoked fish to jobber wholesalers who, 
in turn, sell to their retail customers— 
“appetizing” shops and restaurants; only 
about six of them sell directly to retail 
customers of their own. These 15 smoke- 
houses employ approximately 220 “produc- 
tion employees’—all members of defendant 
Union—wet workers, packers and chauf- 
feurs; it is only with the last that we are 
concerned. Of the chauffeurs, 19 are paid 
a straight salary and 2 a salary plus com- 
mission; 6 of these devote all their time 
to delivering fish to retail customers of the 
smokehouses by whom they are employed; 
7 from 50% to 85%, 6 from 20% to 5%, 
and 1 only 1% of their time delivering to 
such retail customers; the balance of their 
time is spent in driving to pick up the raw 
fish purchased by the smokehouse from the 
public cold storage, bringing it to the 
smokehouse for processing and delivering 
it to shipping companies for shipments to 
the smokehouse’s customers within and 
without the state. The chauffeurs are in- 
structed on their routes by the smoke- 
houses; they are told where to go, what 
merchandise to deliver, how much to charge 
and to whom to deliver. The chauffeurs 
do not sort or select the fish in the smoke- 


ee 


ZThe» Clayton) Act, 15 4U. eS @a Asn 7. spro= 
vides: ‘‘. . . nothing contained in the antitrust 
laws shall be construed to forbid or 
restrain individual members of such [labor] 
organizations from lawfully carrying out the 
legitimate objects thereof; nor shall such or- 
ganization, or the members thereof, be held or 
construed to be illegal combinations or con- 
spiracies in restraint of trade. . .’’. 
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The Norris-LaGuardia Act, 29 U. S. Cc. A. 
101, provides: ‘‘No court of the United States 
ee shall have jurisdiction to issue any... 
injunction in a case involving or growing out 
of a labor dispute ...’’. 

8 Although the Council was dissolved by the 
Secretary of the State of New York in 1952, 
it has continued to carry on as a representative 
of the smokehouses. 
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house for any particular customer; they do 
not make adjustment in price or weight; 
they have no authority to extend credit, 
although sometimes they do collect the bills 
from the customers for the smokehouses. 
All that these chauffeurs do is pick up the 
pre-selected fish which has been packaged 
for the particular customer and mark its 
weight on the delivery ticket, put it on the 
truck and upon arrival take it off the truck 
and bring it into the customer’s establish- 
ment or shipping company office. They do not 
own their trucks; they do not pay the in- 
surance on them or the cost of maintaining 
them; they are on fixed salary regardless 
of the quality of their work or the quality 
of the fish or customer. The chauffeurs 
have the benefit of Social Security and 
income taxes are withheld for their tax 
accounts by the smokehouses, as are health 
and welfare benefits. They work a fixed 
weekly period. What merchandise a cus- 
tomer rejects, they return to the smoke- 
house at no loss to them, for the customer 
is not theirs but the smokehouse’s which 
bears the loss. In short, they are salaried 
employees—paid regularly for fixed hours 
of work. 


The jobbers on the other hand—number- 
ing about 75 in the metropolitan area— 
purchase the fish from any of the 15 
smokehouses they choose—for cash or credit. 
The majority of them alone or with a 
helper, like the chauffeurs described, go 
into the smokehouse, pick up the box of 
fish and place it on the truck and take it 
off the truck to deliver it to their cus- 
tomer. Unlike the chauffeurs, however, 
they select and sort the fish for their 
particular customers; they select the cus- 
tomers they have solicited and determine 
what price they will charge and, conse- 
quently, what profit they stand to make. 
These jobbers make adjustments, extend 
credit to their customers and suffer the 
loss of non-payment or of fish not sold, 
since, except for defects, they may not 
return it to the smokehouses. The jobbers 
work their own hours and under their own 
conditions; their income depends upon their 
industry and fortitude and their contacts 
and salesmanship. They have no taxes 
withheld for them by the smokehouses. 
They own their trucks and pay the insur- 
ance and maintenance on them. With 
many of these jobbers, the smokehouse 
paints its name on the sides and back of 
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the truck—the jobber’s name being on the 
door of the truck. This is of no signifi- 
cance other than to advertise the smoke- 
house from which the jobber purchases 
all or some of his fish; it does not bind 
the jobber to the smokehouse in any re- 
spect, in fact, it is to the benefit of the 
smokehouse since advertising of the prod- 
uct of the smokehouse is had at small cost. 
The businessman character of the jobber 
is particularly evident in those larger jobbers 
who, like the smokehouses, have chauffeur 
employees do the physical work and these 
employees are members of the defendant 
Union. These men do the driving, the 
carrying and the lifting. This type of 
jobber in some instances is a corporation, 
which just handles the orders, courts the 
customers, fixes and sets prices and makes 
collections; indeed, some of them in addi- 
tion also operate their own “appetizing” 
stores. 


There was some sketchy evidence that 
about 30 years ago one of the largest 
smokehouses sold its trucks and routes to 
its chauffeurs and set them up as inde- 
pendent distributors instead of chauffeur 
employees. However, the greater part of 
the routes so sold were meat and “pro- 
vision” routes and smoked fish was but a 
sideline; in the past 20 years only 2 chauf- 
feurs have become jobbers. In any event, 
there is certainly no evidence here of any 
wholesale conversion of employees into 
“vendors” for the purpose of avoiding union 
wages and conditions, such as was found 
in Milk Wagon Drivers v. Lake Valley, supra. 
While a jobber and a chauffeur employee 
perform identical physical work, one has 
sole discretion in the performance of this 
work while the other just follows his em- 
ployer’s orders. 


Some of the wholesale jobbers and other 
customers to whom the smokehouses sell 
are located outside the state and, in turn, 
the customers to whom the jobbers sell 
are in states other than those in which the 
jobbers are located. Fresh and smoked 
fish is perishable—it must be kept moving. 
The transportation, purchase, receipt and 
processing of fresh fish into smoked fish 
by the smokehouses and its subsequent dis- 
tribution and sale to jobbers and retailers 
constitutes a regular and continuous flow 
of smoked fish in interstate commerce from 
the fisherman to the ultimate consumer. 


1 69,706 


76,780 


[Concerted Refusal to Sell] 


Prior to 1952, a few jobbers had joined 
the Union voluntarily for various reasons 
not here important. Their status and their 
working conditions do not appear to have 
been any different from those just described. 
Then, in October, 1952—the year of the 
conspiracy—about half of the smokehouses 
in the City of New York entered into an 
agreement appointing the Fish Smokers 
Trade Council, Inc., their collective bar- 
gaining agent for the purpose of negotiating 
and executing a contract on their behalf 
with the Union. On the same day the 
Council entered into a collective bargaining 
agreement with the Union. This agree- 
ment, which was to run for two years, 
contains the conventional provisions for 
wages, hours, vacations, welfare payments 
and the like, and then under the paragraph 
headed “Recognition” the following clause, 
hereinafter referred to as Clause 7: 


“In the event that an Employer uses 
any means for the distribution of its 
products other than through its own em- 
ployees, such as agent-distributors, etc., then 
such agent-distributors, etc., must be 
members of the Union, subject to its 
rules and regulations.” 


There is no question but that by “agent- 
distributors’ were meant the jobbers and 
that the clause meant exactly what it said— 
and was so understood by the parties to 
the contract; that only jobber members of 
the Union were to be sold fish by the 
smokehouses and non-members excluded 
from purchasing smoked fish. Another 
clause which had been inserted by the 
Union in the contract reading: “No exist- 
ing routes operated by salesman-distributors 
shall be combined or consolidated with any 
other route operated by salesmen-distributors 
or agent distributors without the written con- 
sent of the Union” had, at the request of 
the Council, been deleted because it had 
not been negotiated by them and because 
the Council recognized the impossibility of 
performance since it had no control over 
the routes of “salesmen-distributors.” Ap- 
parently neither clause had been nego- 
tiated; they were both the Union’s idea 


but, after some hesitation, the Council 
assented to Clause 7. At this point there 
was clearly an agreement between the 


Union and the smokehouses to restrain 
trade by a concerted refusal to sell to 
jobbers who were not members of the 
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Union. By 1953, the rest of the smoke- 
houses—who had had separate one-year 
contracts with the Union with no such 
restrictions with respect to jobbers, and 
which contracts had now expired—by letter 
agreement agreed to have the Council rep- 
resent them also and to be bound by the 
two-year contract and by the restraints it 
imposed on their business dealings. 


In order to enforce Clause 7, the Union 
called a meeting of the jobbers at which 
it announced that, by virtue of its agree- 
ment with the Council, the smokehouses 
would refuse to sell to jobbers who were 
not members in good standing of the Union. 
The Union representatives promised that, 
once they were organized, the Union would 
see to it that their “stops” were protected 
—i.e., their customers allocated and not 
competed for by their fellow jobbers. This, 
thus, was the declared purpose of the 
Union in drawing the jobbers into its fold. 
The meeting was not attended by any of 
the smokehouse employees including the 
chauffeurs; it was addressed by the indi- 
vidual defendants who also waged a per- 
sonal campaign against individual jobbers, 
exhorting them to join and pay their dues 
or run the risk of not being able to buy 
any more fish from the smokehouses. If 
successful, right then and there one or 
other of the defendants would accept the 
initiation fee and the current dues, and 
issue a receipt to the effect that the par- 
ticular jobber was a member of the Union. 
Where the jobber was recalcitrant, he found 
that the threat of no sale was carried out 
and was informed by the smokehouse when 
he went to pick up his order that, at the 
direction of the Union, the smokehouse 
was forbidden from selling him any more 
fish until the jobber complied and joined. 
Upon joining the Union, the jobbers were 
to attend meetings regularly or be fined. 


[Strike Threats] 


In order to secure the cooperation of the 
unenthusiastic smokehouses, essential to the 
success of the plan, the Union circulated 
regularly the names of jobbers who wera 
resisting unionization or not paying thcir 
dues with directions to boycott them o 
run the risk of a strike in the smokehouse, 
In one instance at least where a smoke-~ 
house had taken over a jobber’s “stop”, 
the Union ordered the jobbers who pur- 
chased from the particular smokehouse to 
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cease buying there and threatened to picket 
a retailer customer of the offending smoke- 
house until it returned the customer to the 
jobber. Similar threats were used against 
retailers who purchased from non-union 
jobbers. 


In spite of the constant vigilance of the 
Union, neither the smokehouse nor the 
jobber were satisfied with the arrangement 
—the first because they were limited in 
their sales to Union jobbers only; the 
second because the Union was not success- 
fully protecting their stops; both groups 
were subverting the effectiveness of Clause 7 
—the smokehouses by selling sub rosa to non- 
member jobbers, who, in turn, were com- 
peting for the member jobber’s customers, 
while these were refusing to continue pay- 
ing dues or attending meetings. 


In the summer of 1953, the Union saw 
an opportunity to secure renewed com- 
pliance from the smokehouses. The smoke- 
houses had requested a meeting with the 
Union in order to obtain a modification 
of the vacation clause of the 1952 contract 
(under which they were all bound at this 
time) to substitute staggered two-week 
vacations in place of the two-week complete 
shutdown of the industry provided for and 
which they had found proved an extreme 
hardship to them. The Union acceded to 
their request but only on condition that 
the smokehouses observe the letter and 
spirit of Clause 7 to which the Council 
agreed and to a certain extent did observe. 
The following summer the same request 
was made and granted on the same con- 
dition. 


As the Fall of 1954 approached and with 
it the expiration of the 1952 contract, the 
Council refused to negotiate a new con- 
tract on behalf of the smokehouses unless 
the Union would agree to omit Clause 7 
from the new contract. True, there were 
a few other minor areas of dispute be- 
tween the parties, but these were the usual 
ones and the primary factor for the Coun- 
cil’s adamant position was the presence of 
Clause 7. As a direct result of its refusal 
and the Union’s insistence, negotiations fell 
through and the old contract expired. 


The Union called a strike against the 
smokehouses in November, 1954, which lasted 


4Two petitions were filed in the state court 
seeking this relief and both, it appears, were 
denied. 
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two weeks. Agreement was finally reached 
and Clause 7 was not put in the new con- 
tract, although the smokehouses were re- 
minded significantly by the Union to bear in 
mind that the jobbers still would be mem- 
bers of the Union. Also, immediately pre- 
ceding the strike and on October 28, 1954, 
9 jobbers who were willing to continue hay- 
ing their customers allocated, at the request 
of the Union signed a petition authorizing 
the Union to represent them in collective 
bargaining with the Council and to demand 
on their behalf: (1) 5% shrinkage—which 
meant a 5% discount to the jobbers in the 
wholesale price from the smokehouses in 
order to absorb the loss of weight in the 
fish and consequent loss of profit when re- 
sold by the jobbers to the retailers; (2) $3 
to the Welfare Fund and $4 to the Pension 
Fund—as for the other production em- 
ployees of the smokehouses; (3) no with- 
drawal of credit from any distributor (jobber) 
without notice to the Union and the right 
of the Union to demand arbitration on be- 
half of the distributor (jobber); and (4) no 
smokehouse to have the right to refuse to 
sell merchandise to any Union distributor 
(jobber) or to give a distributor inferior 
merchandise. 


During this period, the unwilling jobbers 
had not been idle either. About forty of 
these resigned from the Union, and retained 
an attorney to represent them and to file 
suit in the state court to enjoin the defend- 
ants from forcing them to remain in the 
Union and from threatening to picket their 
customers, should they have the Union.* 
Aside from their impatience at paying dues 
and receiving nothing in return, they were 
piqued at the fact that the Union had called 
the strike—seriously affecting their business 
—without consulting them. In fact, during 
the strike several of them went into the 
smokehouses under cover of darkness and 
prepared and sorted their fish. 


The upshot of this abortive rebellion was 
that the Union, aware of the jobbers’ failure 
to enjoin its activitise, refused to accept 
their resignations, and summoned them to a 
special meeting at which it was announced 
by the individual defendants that, upon pay- 
ment of back dues, the jobbers would be 
reinstated in the Union and permitted to 
set up a special division composed of a 
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grievance commitee to take care of their 
particular problems—i. e., protection of 
stops and allocation of customers. 


Although the Division was to be ostensibly 
autonomous in operation, its by-laws were 
drawn up by the Union and the meetings 
of its Executive Board, which was com- 
posed of jobbers, were presided over by one 
or other of the individual defendants who 
also rendered the decisions. The sole pur- 
pose of the Grievance Committee of the 
Division was the enforcement of the “no raid- 
ing agreement”—no raiding on one another’s 
customers. It was agreed by the jobber 
members that they would not do anything 
inconsistent with the Constitution of the 
Union and that they would take no action 
without the advice of Union counsel—demon- 
strating quite effectively that the Division 
was but a branch of the Union acting under 
its aegis. 


[Enforcement of Customer Allocations] 


Enforcement of the “no raiding agreement” 
was carried out as follows: complaints in 
writing from its members that one of them 
was competing for another’s customer were 
received by the Board; the offender would 
be summoned before the Committee and 
directed to return the customer and perhaps 
pay a fine or suffer expulsion from the 
Union—which, in effect, meant no fish from 
the smokehouse and, assuming the jobber 
had obtained fish, no sale to his retail cus- 
tomer who, for good measure, might also be 
threatened with a picket. These decisions 
were made by the Union and reported to 
all the members of the Division at their 
general meeting at which the Union defend- 
ants were also present. The activities of 
the Division and the Union evidenced that, 
although Clause 7 was no longer embodied 
in the 1954 collective bargaining agreement, 
it was very much alive in spirit and its ob- 
jective of suppressing competition among 
the jobbers being diligently carried out 
through 1955, until the dissolution of the 
Division in the fall of that year. 


[Jobbers Not a “Labor Group”| 


But whether such agreement among the 
smokehouses, the Union and the jobbers 
was simply the usual closed shop labor 
agreement in order “to see that each of 
them (the Jobber) earns a living, and that 
not one guy gets it all... and that every- 
one gets an even break”, as defendant argues, 
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and consequently lawful under the Milk 
Wagon Drivers decision, or whether it was 
really a conspiracy masquerading as a labor 
agreement in order to restrain competition 
between business men as in Allen Bradley v. 
Local Union 3, supra, United States v. Em- 
ploying Lathers Assn. [1954 ‘TRADE CASES 
J 67,693], 347 U. S. 198, and United States v. 
Employing Plasterers Assn. [1954 TRADE 
CASES J 67,692], 347 U. S. 186, depends on 
whether the jobbers, although so-called 
independent business men, were really a 
labor group. 


If the work and functions they performed 
in the smoked fish industry conflicted with 
or competed with the work and functions 
performed by the chauffeur employees of 
the smokehouses, and affected the hours, 
working conditions and wages of these men, 
then, regardless of what they called them- 
selves, the jobbers would lawfully be forced 
into the Union. However, it is evident that 
the mere fact that the jobbers worked long 
hours and at times earned less than the 
chauffeur employees had no effect on the 
working conditions or wages of the chauf- 
feurs—other than the inevitable causal effect 
which demand or lack of demand of smoked 
fish by the jobbers and their customers 
would have on its production by the smoke- 
houses and the welfare of their employees. 
There was no competition in any respect 
between the chauffeurs and the jobbers— 
if any, it was between the smokehouses who 
sold retail and the jobbers. Although the 
physical aspect of the work of these two 
groups is similar, “the economic and social 
differences between them lies in the method 
of compensation and return for their toil.” 
People v. Distributors Division, 7 N. Y. S. 
2nd 185. 


The demands which were made by the 
Union of the smokehouses on behalf of the 
jobbers in 1954—excepting perhaps that con- 
cerning the welfare and pension funds— 
were purely the demands and requirements 


of an independent business man having to. 


do with extension of credit, price and dis- 
crimination, and not with wages, working 
conditions or hours, of employees. This is 
particularly true of the fourth item—which 
in spite of its language was no more than an 
attempt to have the smokehouses continue 


to boycott those jobbers who were not re-. 


specting the agreement to allocate customers. 
The complaint against the smokehouses 
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had not been that they were boycotting any 
particular jobbers, but that they had re- 
fused to boycott any jobbers—whether union 
or non-union members. That they were not 
bona fide members of the Union is further 
evidenced by the fact that, although the 
decision to strike was put to the Union 
membership and a tax assessed, the jobbers 
were not even consulted about it although 
they were dues-paying members gravely 
affected by it. 


We conclude that the agreement among 
the Union, the smokehouses and the jobbers 
was solely to restrain competition among 
the jobbers and not to settle any labor dis- 
pute; that the agreement was successful in 
that it did restrain the trade and commerce 
in the sale, purchase and distribution of 
smoked fish among the several states; that 
this was accomplished by allocating cus- 
tomers, by the “no raiding” agreement, by 
cutting off the supply of fish to jobbers and 
their customers and consequently the public, 
if the jobbers did not refrain from com- 
peting; by calling a strike of the entire 
industry because of the smokehouses’ reluc- 
tance to continue with the boycott agreement. 


The agreement was initiated by the Union 
and agreed to and carried out with the help 
of the smokehouses, without whose coopera- 
tion the conspiracy could never have gotten 
afoot. The smokehouses, although not whole- 
heartedly committed to the arrangement, 
were fully aware of the Union’s activities 
and purpose in seeking their assistance in 
enforcing Clause 7. They agreed and did 
so in exchange for certain benefits to them 
wholly unconnected with the jobbers’ lot. 
On the other side of the conspiracy, we 
find that although many of the jobbers did 
resist the Union’s efforts, many of them 
did assist in enforcing the allocation of 
stops and employed the Union machinery 
and officers to enforce restraints which they 
could not otherwise lawfully enforce. Th 
Union was the medium through which a 
purely business arrangement was sought to 
be immunized from the stricture of the 
antitrust laws. 


[Conspiracy “Impled”] 
This was not the first time the jobbers 


had used the cloak of labor in this fashion. 
In 1938 the New York State Supreme Court 


5 Although the respective guilt of the smoke- 


houses and the jobbers is not one of the issues 
to be determined in this trial, a conspiracy 
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found that they had taken on “the guise and 
nomenclature of a union in order to obtain 
an immunity to carry on its [their] activities 
as an illegal combination to restrain trade 
and create a monopoly” and were accord- 
ingly restrained. People v. Distributors Divi- 
sion, 186-87, supra. Again in 1941 they were 
found to have coerced membership in their 
“union” in order to protect their stops and 
to have picketed customers of non-union 
jobbers in restraint of trade. Feittel v. Rosen- 
sweig, 28 N. Y. S. 2nd 6. It is clear that 
the jobbers were particularly familiar with 
the Union’s plan when it drew up Clause 7 
and formed the Jobbers’ Division. Despite 
the omission of Clause 7 in the 1954 con- 
tract, the “essential agreement, combination 
or conspiracy might be implied from a course 
of dealing” among the parties. United States 
v. Parke, Davis & Co., Inc., Oct. Term, S. J. 
1960, decided February 29, 1960—quoting 
from Frey & Son, Inc. v. Cudahy Packing 
Coy250 USS 4208: 


[Exemption Under Clayton and 
Norris-LaGuardia Acts] 


The Clayton and Norris-LaGuardia Acts, 
raised as a shield by defendants for their 
otherwise unlawful activities, cannot avail 
them here. By their very language, these 
Acts are limited to the pursuit of legitimate 
objects of labor and labor disputes affecting 
the employer-employee relationship for the 
purpose of mutual help, which language en- 
compasses neither disputes over the sales 
of commodities nor employer help in con- 
trolling market and price. Columbia River Co. 
v. Hinton [1940-1943 Trane Cases { 56,237], 
315 U. S. 143; Allen Bradley v. Local Union 
3, supra. Here the Union was not pursuing 
a legitimate objective of labor, but attempt- 
ing to regulate a property function belonging 
exclusively to the jobbers and their cus- 
tomers. Jewel Tea Co. v. Local Union, 274 
F. 2d 217, cert. den. 3/29/60. 

The actions of the three individual defend- 
ants in what we have found were activities 
designed to suppress competition were car- 
ried on on behalf of the. Union. These 
defendants were elected officers authorized 
to negotiate the collective bargaining agree- 
ment with the Council in 1952 and 1954; 
they reported regularly to the membership 
the organization of the jobbers and the 
progress in the enforcement of Clause 7. 


among them is charged and a finding of guilt 
on the part of the Union necessitates discussion 


of the role they played. 
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They announced the necessity of the strike 
which we have found flowed directly from 
Clause 7 and gave to the membership as the 
reason for its need the reluctance of the 
jobbers and the smokehouses to abide by 
its provisions. The membership, fully in- 
formed of what was going on by the regular 
reports of the individual defendants, read 
and ratified the minutes of the meeting. The 
Union participated, authorized and ratified 
the acts of its officers; it knowingly per- 
mitted its machinery and name to be used 
by a non-labor group and received the 
benefit of the dues collected; it became thereby 
a party to the conspiracy along with the job- 
bers and the smokehouses. United Brotherhood 
of Carpenters v. United States [1946-1947 
Trave Cases 9 57,545], 330 U. S. 395. 


[Conclusion] 


We conclude that this Court has juris- 
diction over the subject matter and the 
defendants. 
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In view of defendants’ tenacity in their 
contention that the jobbers are a group cap- 
able of being unionized and that only the 
Government suit prevented the Union from 
further regulating their activities, the job- 
bers’ willingness to have competition among 
them suppressed after two injunctions re- 
straining them from pursuing such activities 
had been entered by the State Court and 
the fact that Clause 7 was still being en- 
forced for a year after it had been deleted 
from the agreement, it would be unrealistic 
of this Court to infer that the defendants 
will abandon their unlawful activities. It is 
incumbent on this Court to protect the pub- 
lic from a continuation of these activities 
by appropriate injunction. United States v. 
Parke, Davis & Co., supra. 


Let an appropriate judgment enjoining 
and restraining these defendants be sub- 
mitted on notice. 


[7 69,707] George W. Warner & Co., Inc. v. The Black & Decker Manufacturing 


Company, Inc. and Gus F. Fischer. 


In the United States Court of Appeals for the Second Circuit. 


No. 199—October 


Term, 1959. Docket No. 25722. Argued February 10, 1960. Decided May 3, 1960. 
Appeal from a judgment of the United States District Court for the Eastern District 


of New York, Byers, D. J., reported at [1959 Trane Cases § 69,339] 172 F. Supp. 221, 
dismissing appellant’s first and second causes of action for failure to state a claim upon 
which relief could be granted and granting summary judgment with respect to the third. 
Reversed. 

Sherman Act 


Resale Price Fixing—Termination of Distributorship for Failure to Maintain Resale 
Prices—Refusal to Deal—Legality—A distributor of portable electric power tools suf- 
ficiently alleged a violation of the Sherman Act by charging that a manufacturer, because 
of the distributor’s refusal to adhere to a resale price fixing plan, terminated its dis- 
tributorship. In the recent Parke, Davis case, 1960 TrApE CAsEs § 69,611, the court indicated 
that when a manufacturer’s actions “go beyond mere announcement of his policy and the 
simple refusal to deal,” he has put together a combination in violation of the Sherman Act. 

See Resale Price Fixing, Vol. 1, f 3015.70. 


Clayton Act 


Price Discrimination—Discriminatory Resale Price Fixing—Suffciency of Allegations. 
—A distributor of portable electric power tools sufficiently alleged a violation of Section 2 
of the Clayton Act, as amended by the Robinson-Patman Act, by charging that a manu- 
facturer required it to grant price discounts to large customers pursuant to an “illegal and 
discriminatory resale price fixing” plan and that its distributorship was terminated for 
failure to do so. Parke, Davis, 1960 TRADE Cases § 69,611, followed. 


See Price Discrimination, Vol. 1, § 3505.460, 3505.950, 3508, 3508.25. 


Price Discrimination—Prices Charged for Repair and Service Facilities—Amount 
Involved.—A distributor of portable electric power tools sufficiently alleged a violation of 
Section 2(e) of the Clayton Act, as amended by the Robinson-Patman Act, by alleging 
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that its supplier, a manufacturer, charged discriminatory prices for replacement and 
repair parts, and thereby discriminated between competing distributors in the furnishing 
of repair and service facilities. The items might not involve large amounts, but the 


practices, if proved, might have a substantial effect on competition. 
See Price Discrimination, Vol. 1, | 3524, 3524.280. 
For the plaintiff-appellant: Daniel Kornblum, New York, N. Y. 
For the defendants-appellees: A. Donald MacKinnon, New York, N. Y. (Milbank, 


Tweed, Hope & Hadley). 
Reversing 1959 Trade Cases {| 69,339. <¢ 


Before: Moorr, Circuit Judge, and Smiru and Herranps, District Judges. 


[Resale Price Fixing—Discrimination] 


Moore, Circuit Judge: [In full text]: 
George W. Warner & Co., Inc. (Warner), 
plaintiff-appellant, brought suit against The 
Black & Decker Manufacturing Company, 
Inc. (B & D) and Gus F. Fischer, defend- 
ants-appellees, alleging in its amended com- 
plaint* three causes of action predicated 
upon violations of the antitrust laws. Briefly 
stated the first cause of action charged 
illegal resale price fixing by Black & Decker 
on sales by B & D’s dealers to government 
agencies in violation of section 1 of the 
Sirenmaie nct, aloes 15 ea. SNet))= 9 thre 
second cause of action alleged illegal and 
discriminatory resale price fixing by B & D 
on sales by dealers in violation of the 
Clayton and Robinson-Patman Acts (15 
U. S. C. A. § 13); and the third cause of 
action alleged discrimination in the prices 
charged by B & D for replacement and re- 
Pair parts. GloaUi. Sv.Cy A. .§ 13) (e)).. The 
defendant Fischer was the New York and 
Newark manager of B & D’s sales and ser- 
vice branches. 


Upon B & D’s motion to dismiss the first 
and second causes of action for failure to 
state a claim (F. R. C. P. Rule 12(b)) and 
for summary judgment (Rule 56(b)) as to 
the third cause of action, the district court 
dismissed the amended complaint.2 Warner 


appeals. 


The allegations of the amended complaint 
must be accepted as true upon the motion 
attacking the pleading for legal insufficiency. 
They disclose, in substance, that B & D is 
the world’s largest manufacturer of portable 
electric power tools widely used in the 
building construction trade. Warner is a 


wholesale distributor of such tools to the 
trade and to government agencies. As a 
distributor, Warner and other distributors 
in the area received a 30% discount off 
the manufacturer’s list price. In June, 1957, 
B & D in order to fix and control minimum 
sales prices on bids to government agencies 
directed Warner and its competing dis- 
tributors to adhere to prices fixed by B & D. 
To enforce compliance B & D and Fischer 
threatened amongst other things loss of the 
distributorship, elimination or reduction of 
the price discount, surveillance of bids and 
the blacklisting and boycotting of non- 
conformers. 


Warner in 1958 submitted the low and 
successful bid for B & D tools to the New 
York City Housing Authority which bid 
was not in conformity with B & D’s price 
fixing plan. Thereupon B & D and Fischer 
threatened that, unless Warner withdrew its 
bid or revised it to meet the B & D fixed 
price, its distributorship and price discount 
would be terminated. Warner did not 
change its bid and B & D carried out its 
threat. 


The second cause of action relates to 
price discounts to so-called large customers 
and the third cause of action charges dis- 
criminatory prices on repairs and services. 
Treble damages and injunctive relief are 
sought. 


[Colgate and Parke, Davis Cases] 

At the time of the argument before the 
district court, of the opinion of the court of 
April 16, 1959 and of the argument of the 
appeal before this court (February 10, 
1960), the decision of the Supreme Court 
in United States v. Parke, Davis and Company 
(No. 20—October Term, 1959, decided Feb- 


1A motion to make the original complaint 
more definite and for other relief was granted 
[1958 TRADE CASES { 69,214] (167 F. Supp. 
860). 
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{ 69,339] 172 F. Supp. 221. 
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ruary 29, 1960) [1960 TrapE Caszs { 69,611], 
— U. S. — had not been announced. Both 
the district court and counsel for B & D 
relied heavily upon the decision and the 
legal theory of United States v. Colgate & 
Co., 250 U. S. 300 (1919). In Colgate, the 
Supreme Court had said: 


“In the absence of any purpose to create 
or maintain a monopoly, the act does not 
restrict the long recognized right of 
trader or manufacturer engaged in an 
entirely private business, freely to exer- 
cise his own independent discretion as to 
parties with whom he will deal. And, of 
course, he may announce in advance the 
circumstances under which he will refuse 
to sell” (250 U.S. 300, 307). 


For some forty years, the Colgate doctrine 
had “become part of the economic regime 
of the country upon which the commercial 
community and the lawyers who advise it 
have justifiably relied.” (Dissenting opinion, 
Mr. Justice Harlan in United States v. Parke, 
Davis & Co., supra.) That they did so 
advise and did so rely is not open to doubt; 
whether they did so “justifiably” in the 
light of warning signals during this period 
is more debatable. 


Even in 1926 an appellate court said that 
“The state of the law as to price main- 
tenance may rightly be said to be in con- 
fusion” (Toledo Pipe Threading Mach. Co. 
U2 FOU OM 6tGirinl 9260 ha Zdy33 7340). 
The status quo—at least as to confusion— 
was rather well maintained throughout the 
years although the encroachments were so 
numerous as to cause serious doubt that 
Colgate reflected then current judicial opinion. 


Almost immediately after the Colgate de- 
cision the Supreme Court in two price fixing 
cases (United States v. Schrader & Sons, 
Inc., 252 U. S. 86; Federal Trade Commission 
v. Beech-Nut Packing Co., 257 U. S. 441, 451) 
began to qualify the Colgate decision. In the 
Beech-Nut case the Court found that Beech- 
Nut had indulged in a series of oppressive 
practices, amongst which were: suggested 
retail prices, refusals to sell if there were 
failure to conform, maintenance of lists of 
undesirable distributors, and a spy system. 
These additional embellishments to price 
suggestion were considered sufficient to sus- 
tain an order of the FTC enjoining unfair 
methods of competition. Mr. Justice Mc- 
Reynolds wrote a dissent based upon the 
Colgate case. Mr. Justice Holmes also dis- 
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sented in which Justices McKenna and 
Brandeis concurred, so that the decision 
was five to four. 


In this circuit in Adams-Mitchell Co. v. 
Cambridge Distributing Co., 2 Cir., 1951 
[1950-1951 TrapE CAsEs { 62,856], 189 F. 2d 
913, Judges A. N. Hand and Clark held 
that “There are legitimate means of price 
maintenance in spite of the provisions of 
the Sherman Act,” citing Colgate and dis- 
tinguishing Kiefer-Stewart Co. v. Seagram 
& Sons [1950-1951 Trane Cases 62,737], 
340 U. S. 211. Judge Frank in a vigorous 
dissent was of the opinion that the result 
reached “breathes new life into the remains 
of the decrepit doctrine of United States v. 
Colgate & Co. * * * thereby condoning 
a form of price-fixing which will simplify 
evasion of the anti-trust laws” (p. 917). 
After tracing the history of the Supreme 
Court’s opinions on the subject, he said, 
“Considering the course of Supreme Court 
anti-trust decisions on the subject of price- 
fixing since Colgate was decided, it seems 
to me that, although that doctrine may not 
be wholly dead, yet, by distinctions stopping 
just short of extinction, it has been reduced to 
almost imperceptible proportions.” He could 
not prophesy “just what those shrunken 
proportions are” but felt that “almost any- 
thing more than a bare refusal to sell to 
price-cutters will constitute illegal price- 
fixing” (p. 924). 


In 1943 in United States v. Bausch & Lomb 
Co. [1944-1945 Trane Cases 57,224], 321 
U. S. 707, the Supreme Court again ex- 
plained Colgate and Beech-Nut, saying as to 
the latter that it recognized that ‘‘a simple 
refusal to sell to others who do not main- 
tain the first seller’s fixed resale prices is 
lawful” but added as to the Sherman Act, 
“He [the seller] may not, consistently with 
the act, go beyond the exercise of this right, 
and by contracts or combinations, express 
or implied, unduly hinder or obstruct the 
free and natural flow of commerce in the 
channels of interstate trade.” The Court 
then went on to concede that in Beech-Nut 
there were no specific agreements but that 
freedom of competition was suppressed by 
“coercion of its customers through special 
agents of the company, by reports of com- 
petitors about customers who violated re- 
sale prices, and by boycotts of price cutters” 
(p. 722). 
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In 1949 further qualification of Colgate 
was foreshadowed in 58 Yale Law Journal 
1121, in which a critical analysis of the 
Colgate and related cases is presented, The 
critique ends with the statement: 


“When a leading case is beset by quali- 
fications and then atrophied by lack of 
use, its final demise is difficult to detect. 
Perhaps the Colgate case is dead, despite 
frequent citation. But doubt remains. 
The Colgate case, still a symbol of special 
immunity for all refusals to sell, should 
be expressly overruled at the earliest op- 
portunity” (p. 1129). 


Turning now to the amended complaint 
itself, the allegations of paragraphs 18(a)- 
(e), 20, 21, 22 and 23 allege a sufficient 
framework upon which plaintiff can attempt 
to build its cause of action. Paragraph 19, 
as appellee argues, is merely a statement of 
an assumption and a conclusion but it may 
be disregarded for purposes of sustaining 
the pleading as a whole. The allegations are 
sufficient to bring the amended complaint 
within the doctrine of the Beech-Nut and the 
recent Parke, Davis decisions. Of course, it 
will be necessary for plaintiff to sustain the 
allegations by the necessary proof because 
it would appear from the concurring opinion 
of Mr. Justice Stewart in the Parke, Davis 
case that the Colgate principles have not been 
completely destroyed. The Supreme Court 
has left a narrow channel through which a 
manufacturer may pass even though the 
facts would have to be of such Doric 
simplicity as to be somewhat rare in this 
day of complex business enterprise. The 
right to impose its will upon distributors 
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and retailers “is tolerated but only when it 
is the consequence of a mere refusal to sell 
in the exercise of the manufacturer’s right 
‘freely to exercise his own independent 
discretion as to the parties with whom he 
will deal.’”” (United States v. Parke, Davis 
& Co., supra.) The court indicated that 
when the manufacturer’s actions “go beyond 
mere announcement of his policy and the 
simple refusal to deal, and he employs other 
means which effect adherence to his resale 
prices” then he has put together a com- 
bination in violation of the Sherman Act. 
Here again, however, the legal sufficiency 
of the plaintiff’s case can only be deter- 
mined after it has had an opportunity to 
present its proof. The only question presently 
before the court is whether the amended 
complaint is sufficient for this purpose. A 
fair reading of the pleadings as a whole leads 
to the conclusion of such sufficiency as to 
the first and second causes of action. 


[Services and Facilities] 


The motion for summary judgment ad- 
dressed to the third cause of action assumes 
that there are no genuine issues as to ma- 
terial facts. Warner alleges discrimination 
as between Warner and its competing dis- 
tributors in the furnishing of repair and 
services facilities. The items may not in- 
volve large amounts but B & D’s practices, 
if proved, might have a substantial effect on 
competition and hence warrant a trial on 
the merits. 


Reversed. 


[69,708] Revlon, Inc. v. L. & L. Drug Co., Inc. 


In the New York Supreme Court, New York County. Special Term, Part I. 143 
N. Y. L. J., No. 79, page 12. Dated April 25, 1960. 


New York Fair Trade Act 


Fair Trade—Enforceability Against Noncontracting Dealer—The fact that a defendant 
in a fair trade enforcement action did not sign a fair trade agreement did not relieve it of 
an obligation to adhere to fair trade prices established by a manufacturer in its agreements 


with other retailers. 
See Fair Trade, Vol. 1, § 3258.34. 


Fair Trade—Defenses—Discriminatory Enforcement by Plaintiff—Sales below fair 


trade prices were not excused by the defendant’s contention that others were also disregard- 
ing the plaintiff’s prices and that the action against this particular defendant constituted 
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The fair trader had at least nine actions 


pending against violators, two of them against firms located in the defendant’s area. 


See Fair Trade, Vol. 1, { 3440.34. 


[Fair Trade Action] 

Hecut, Justice [In full text]: Defendant’s 
letter of April 18, 1960, is considered as an 
application for reargument and said applica- 
tion is granted. Upon re-examination and 
reconsideration, the decision of April 14, 
1960, is recalled and the following substi- 
tuted in its place: Plaintiff seeks an order 
enjoining defendant, pendente lite, from sell- 
ing plaintiff’s trade-marked products below 
fair trade prices. Defendant contends that 
it did not enter into a contract with plaintiff 
and that the contract which plaintiff entered 
with other retailers is unenforcible, either as 
against any alleged retailers who signed it, 
or as against defendant who did not sign 
it. I reject this contention since the fact 
that defendant did not enter into the agree- 
ment does not relieve it of an obligation to 
adhere to the prices established by plaintiff. 
Defendant further asserts that plaintiff is un- 


fairly discriminating against it by failing to 
properly enforce its fair trade policy uni- 
formly. It appears that defendant has been 
selling plaintiff's products below minimum 
resale prices and seeks to excuse its conduct 
because it is located in an area where, al- 
legedly, there are numerous drug and variety 
stores which also disregard plaintift’s policy. 
The affidavits of Rafaj and Sager affirm that 
defendant persists in price cutting despite 
plaintiff's protests. The contention of lack 
of uniform enforcement is untenable since 
plaintiff has at least nine actions pending 
against violators, albeit only two of said 
actions, as alleged by defendant, are against 
firms located within the same competitive 
area wherein defendant is located. The mo- 
tion is therefore granted but, at the election 
of defendant, the order which is to be settled 
herein may provide for an early trial after 
issue has been joined. 


[| 69,709] United States v. Western Newspaper Union. 


In the United States District Court for the Southern District of New York. Civil 


Action No. 60-Civ.-1803. Filed May 4, 1960. 


Case No. 1516 in the Antitrust Division of the Department of Justice. 


Sherman Act 


Resale Price Fixing—10-Year Suspension of Fair Trade Rights—Consent Decree.— 
A reseller of printing paper, machinery, equipment, and supplies was prohibited by a con- 
sent decree from (1) agreeing with manufacturers to fix resale prices, (2) compelling others 
to adhere to suggested resale prices, and (3) entering into or enforcing, for a period of 
10 years, any resale price fixing agreement between it and the co-conspirators (cancellation 
was also ordered). The defendant could avail itself of any lawful rights it might have to 
“fair trade” products under the Miller-Tydings and McGuire Acts, but it would have the 
burden of establishing the legality of such future fair trade contracts. 


See Resale Price Fixing, Vol. 1, § 3015; Department of Justice Enforcement and Pro- 
cedure, Vol. 2, J 8301.45. 


Allocating Markets — Exclusive Territorial Distributorships — Consent Decree. — A 
reseller of printing products was prohibited by a consent decree from (1) allocating terri- 
tories or customers, (2) coercing manufacturers to grant it exclusive distribution contracts, 
and (3) enforcing any exclusive territorial distributorship which, in any way, restricted the 
manufacturers’ rights to appoint other distributors in the same territory. However, subject 
to the prohibitions against exclusive distributorships, the defendant was not prohibited from 
acting as a sales or distributing agent for printing machinery manufacturers in any desig- 
nated territory. 


See Combinations and Conspiracies, Vol. 1,  2005.468, 2005.670. 
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Exclusion from Trade — Refusal to Deal — Interlocking Directorates — Sales Below 
Cost—Bidding Practices—Tying Agreements—Consent Decree.—A reseller of printing 
products was prohibited by a consent decree from (1) hindering or preventing any person 
from engaging in the manufacture or sale of such products, or the business of printing a 
weekly newspaper, (2) having directors, agents, or employees in common with certain 
other persons, (3) selling below cost or at unreasonably low prices, for the purpose or with 
the effect of destroying a competitor, (4) bidding in response to any bid invitation it helped 
to prepare, (5) selling on the condition that the purchaser buy other products from the 
defendant, and (6) urging any person to refrain from doing business with another. 


See Combinations and Conspiracies, Vol. 1, J 2005.503, 2005.660, 2005.759, 2005.785, 
2005.848; Department of Justice Enforcement and Procedure, Vol. 2, { 8301.50. 


; Vacating Prior Consent Decree.—A consent decree entered against a reseller of print- 
ing products vacated a 1953 consent decree against the reseller and others, 1952-1953 Trapr 


CASES { 67,557. 
See Department of Justice Enforcement and Procedure, Vol. 2, J 8361.29. 


Consent Decree as Bar to Later Merger Action—A consent decree entered against 
a reseller of printing products provided that it should not bar the Government from later 
bringing an action based upon any acquisition of the stock or assets of any other 
member of the industry, whether before or after the decree, nor make it necessary to show 


any change in circumstances after the consent decree. 
See Department of Justice Enforcement and Procedure, Vol. 2, J 8241.65, 8421. 


For the plaintiff: Robert A. Bicks, W. D. Kilgore, Jr., Lewis Bernstein, Philip L. 
Roache, Jr., Charles F. B. McAleer, Joseph J. O’Malley, and Robert J. Ludwig, Attorneys, 


Department of Justice. 


For the defendant: Royall, Koegel, Harris & Caskey, by Frederick W. P. Lorenzen. 


Final Judgment 
[Consent Decree] 


SYLVESTER J. RyAN, District Judge [Jn full 
text]: The plaintiff, United States of America, 
having filed its complaint herein on May 4, 
1960, and the parties hereto, by their respec- 
tive attorneys, having consented to the en- 
tering of this Final Judgment without trial 
or adjudication of any issue of fact or law 
herein, and without admission by any party 
hereto with respect to any such issue: 


Now, Therefore, before the taking of any 
testimony, and without trial or adjudication 
of any issue of fact or law herein, and upon 
the consent of the parties hereto, it is hereby 


Ordered, Adjudged and Decreed as follows: 


I 


This Court has jurisdiction of the subject 
matter hereof and of the parties hereto. The 
complaint states claims for relief against the 
defendant, under Section 1 of the Act of 
Congress of July 2, 1890, entitled “An act 
to protect trade and commerce against un- 
lawful restraints and monopolies,” commonly 
known as the Sherman Act, as amended. 
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II 
As used in this Final Judgment: 


(A) “WNU” shall mean the defendant 
Western Newspaper Union, a corporation 
organized and existing under the laws of 
the State of Delaware, with its present prin- 
cipal place of business in New York City; 


(B) “Co-conspirators” shall mean the J. 
M. Huber Corporation, Potdevin Machine 
Co., The Chandler & Price Company, Acme 
Steel Company, American Smelting and Re- 
fining Company, Virkotype Corporation, The 
Printing Machinery Company, H. B. Rouse 
& Company, Universal Mono-Tabular and 
Robertson Photo-Mechanix, Inc.; 


(C) “Person” shall mean any individual, 
partnership, firm, corporation, association, 
or other business or legal entity; 

(D) “Weekly newspaper” shall mean any 
newspaper of general circulation which is 
published less than daily; 

(E) “Rural printer” shall mean any per- 
son who owns, publishes or prints any 
weekly newspaper; 

(F) “Printing machinery, equipment or 
supplies” shall include specifically but not 
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be limited to those itemns listed in Schedule 
(A) attached to this Final Judgment and 
made a part hereof [not reproduced herein], 
and. shall, in addition, include any other 
item of machinery, equipment, or supply used 
by any printer; 

(G) “Printers’ services” shall mean na- 
tional advertising, prepared editorials, syn- 
dicated newspaper articles, comic strips and 
other feature materials, customarily sent to 
rural printers in the form of ready-print, 
mats or sterotypes, or otherwise; 


(H) “Ready-print” shall mean a sheet of 
partially pre-printed newsprint paper in which 
national advertising, editorials, syndicated 
articles, comic strips, or other feature ma- 
terials are printed prior to shipment to a 
rural printer. 


III 


The provisions of this Final Judgment 
applicable to the defendant shall apply to 
such defendant and to each of its subsidiaries 
or affiliates, sticcessors, assigns, directors, 
officers, employees and agents, and to all 
persons in active concert or participation 
with such defendant who receive actual notice 
of this Final Judgment by personal service 
or otherwise. 


IV 
[Resale Price Fixing—Allocating Markets| 


Defendant WNU is enjoined and restrained 
from: 

(A) Entering into, maintaining, adhering 
to, enforcing or claiming any rights under 
any combination, contract, agreement, un- 
derstanding, plan or program to fix, deter- 
mine, maintain or adhere to prices or other 
terms or conditions for the sale of printing 
machinery; 

(B) Requiring or compelling any manu- 
facturer, distributor or dealer of printing 
machinery, equipment or supplies to adhere 
to any fixed, suggested or specified price at 
which such products are sold to third persons; 


(C) Allocating, dividing, or apportioning 
territories, markets or customers for the 
manufacture, sale or distribution of printing 
machinery, equipment or supplies; provided 
that this subsection (C) shall not, subject to 
Section X, subsection (D) of this Final 
Judgment, prevent any manufacturer of 
printing machinery from appointing the de- 
fendant as a sales or distributing agent of 
such manufacturer in any designated ter- 
ritory or locality. 
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For the purpose of subsections (A) and 
(B) hereof the term “price” or “prices” in- 
cludes, but is not limited to, discounts, trade-in 
values for used printing machinery, equip- 
ment or supplies and charges on account of 
freight or other transportation. 


Vv 


[Termination of Resale Price 
Fixing Contracts] 


(A) Defendant WNU is ordered and di- 
rected, within thirty (30) days from the date 
of entry of this Final Judgment, to: 


(1) Terminate and cancel any provisions 
of any contract, agreement or understanding 
with any of the co-conspirators which fixes 
or which purports to fix the price at which 
printing machinery, equipment or supplies 
shall be sold to third persons, or which is 
in any other manner, inconsistent with this 
Final Judgment; 

(2) Mail a copy of this Final Judgment 
to each of the co-conspirators and within 
forty (40) days from the date of entry hereof, 
to file with the Clerk of this Court, and 
serve upon the plaintiff, an affidavit setting 
forth the manner in which compliance has 
been made with the provisions of this sub- 
section V(A). 


(B) Defendant WNU is enjoined and re- 
strained, for a period of ten (10) years from 
the date of entry of this Final Judgment, 
from entering into, maintaining, adhering to 
or claiming any rights under any contract, 
agreement, understanding, plan or program 
with any of the co-conspirators which sug- 
gests or fixes or which purports to suggest 
or fix resale prices for the sale of printing 
machinery, eyuipment or supplies. 


VI 
[Fair Trade Rights] 


Except as provided in Section V(A) and 
V(B), nothing contained in this Final Judg- 
ment shall prevent the defendant, WNU, 
from availing itself of such lawful rights, if 
any, which it may have under the Miller- 
Tydings and McGuire Acts; provided, how- 
ever, in any action brought by the plaintiff 
to enforce the provisions of Section IV of 
this Final Judgment, the hurden of estab- 
lishing the legality of any resale price main- 
tenance contracts under the Miller-Tydings. 
Act, McGuire Act and applicable State law 
shall be upon the defendant WNU. 
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VII 
[Exclusion from Trade] 


Defendant WNU is jointly and severally 
enjoined and restricted from enforcing, after 
the date of the entry of this Final Judg- 
ment, any provision of any contract, agree- 
ment or understanding between such defendant 
and any other person which hinders, re- 
stricts, limits or prevents any person from 
engaging, in any manner, in the manufac- 
ture, sale or distribution of printing machinery, 
equipment or supplies, or the publication of 
any weekly newspaper. 


VIII 
[Order to Sell] 


To the extent that, and within the terri- 
tories in which the defendant WNU shall, 
after the date of the entry of this Final 
Judgment, engage in the manufacture, sale 
or distribution of printing machinery, equip- 
ment or supplies, ready-print or printers’ 
Services, the defendant is ordered and di- 
rected to offer to sell, and to sell, to any 
rural printer requesting the same, upon rea- 
sonable, non-discriminatory prices, terms 
and conditions of sale (including credit 
terms where the extension of credit is jus- 
tified by reasonable business standards): 


(A) Ready-print, either with or without 
national advertising, the purchaser to have 
the option of purchasing such ready-print either 
with or without such national advertising; 


(B) Any and all printing machinery, equip- 
ment or supplies in the manufacture, sale or 
distribution of which such defendant may 
be regularly engaged either on its own ac- 
count or as sales or distribution agent for 
the manufacturer thereof. 


, IX 
[Interlocking Directorates] 


Defendant WNU is enjoined and restrained 
from knowingly permitting any of its officers, 
directors, agents or employees to serve, at 
the same time, also as an officer, director, 
agent or employee of any other person en- 
gaged in the manufacture, sale or distribu- 
tion of printing machinery, equipment or 
supplies; provided, however, that the provi- 
sions of this Section IX shall not prohibit 
F. W. Perry and Bruce R. Tuttle from 
serving on the Board of Directors or as 
officers of the Pensacola News Journal 
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Company, or either John H. Perry, Jr. or 
F. W. Perry from being a partner in John 
H. Perry Associates; and provided further, 
that the provisions of this Section IX shall 
not prohibit an officer, director, agent or 
employee of WNU from serving as an of- 
ficer, director, agent or employee of any 
corporation which is wholly owned (except 
for directors’ qualifying shares) subsidiary 
of Western Newspaper Union. 


xX 
[Other Practices Prohibited] 


Defendant WNU is enjoined and re- 
strained from, directly or indirectly: 


(A) Selling or causing to be sold printing 
machinery, equipment or supplies (1) below 
cost, or (2) at unreasonably low or dis- 
criminatory prices for the purpose or with 
the effect of destroying a competitor or 
suppressing competition; 

(B) Bidding in response to any invitation 
for bids issued by any public authority, if 
the defendant, or any agent or employee of 
the defendant has aided or assisted such 
public authority in the preparation of the 
specifications relating to any such invitation 
for bids; 

(C) Urging, influencing or suggesting, or 
attempting to urge, influence or suggest, any 
person to refrain from advertising in any 
weekly newspaper or otherwise doing any 
business with any other person; 

(D) Coercing, or attempting to coerce, in 
any manner, any person engaged in the 
manufacture of printing machinery, equip- 
ment or supplies to grant to the defendant 
an exclusive contract for the sale or distri- 
bution of any such product; 

(E) Enforcing or claiming any rights un- 
der any contract, agreement or understand- 
ing with any manufacturer of printing 
machinery, equipment or supplies which 
designates WNU as an exclusive distributor 
or dealer of or for such manufacturer in any 
territory, or which, in any manner, restricts 
the right of such manufacturer to appoint 
any other person as a distributor or dealer 
in the same or any other territory; 

(F) Selling, or offering for sale, or other- 
wise furnishing or offering to furnish, any 
printing machinery, equipment or supplies, 
upon any condition, agreement or under- 
standing that the purchaser will purchase or 
otherwise obtain from such defendant any other 
printing machinery, equipment or supplies; 
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(G) Hindering, restricting, limiting or 
preventing any person from engaging in 
business as a rural printer or from publish- 
ing a weekly newspaper. 


XI 
[Merger Actions Not Barred] 


The provisions of this Final Judgment 
shaJl not, in any manner, operate as a bar 
or estoppel against any suit or proceedings 
which the United States may institute at 
any time after the date of the entry of this 
Final Judgment based in whole or in part 
upon any acquisition by defendant WNU 
herein of any of the capital stock, physical 
assets, business or good will of any person 
engaged in the manufacture, sale or distri- 
bution of printing machinery, equipment or 
supplies and regardless of whether any such 
acquisition occurred prior to or after the 
date of the entry of this Final Judgment. In 
any such suit or proceeding instituted by 
the United States, the United States shall 
not, by virtue of any of the provisions of 
this Final Judgment, be required to show 
or establish any change in material circum- 
stances occurring subsequent to the date of 
the entry of this Final Judgment, nor in any 
manner, be barred or estopped, by virtue of 
any of the provisions of this Final Judg- 
ment, from introducing any testimony or 
evidence relating to any acquisition by de- 
fendant WNU, either prior to or after the 
date of the entry of this Final Judgment, of 
any of the capital stock, physical assets, 
business or good will of any person engaged 
in the manufacture, sale or distribution of 
printing machinery, equipment or supplies. 


XII 
[Compliance | 


For the purpose of securing compliance 
with this Final Judgment and for no other 
purpose, duly authorized representatives of 
the Department of Justice shall, on written 
request of the Attorney General, or the 
Assistant Attorney General in charge of the 
Antitrust Division, and on reasonable notice 
to the defendant made to its principal office, 
be permitted, subject to any legally recog- 
nized privilege: 
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(A) Access, during the office hours of 
such defendant, to all books, ledgers, ac- 
counts, correspondence, memoranda, and 
other records and documents in the posses- 
sion or under the control of the defendant 
which relate to any matters contained in 
this Final Judgment; 

(B) Subject to the reasonable conven- 
ience of the defendant and without restraint 
or interference from the defendant, to inter- 
view officers or employees of the defendant, 
who may have counsel present, regarding 
any such matters. 

Upon written request of the Attorney 
General, or the Assistant Attorney General 
in charge of the Antitrust Division, the de- 
fendant shall submit such reports in writing 
with respect to the matters contained in this 
Final Judgment as may from time to time 
be necessary to the enforcement of this 
Final Judgment. 

No information obtained by the means 
provided in this Section XII shall be di- 
vulged by any representative of the Depart- 
ment of Justice to any person other than 
a duly authorized representative of the Ex- 
ecutive Branch of the plaintiff except in the 
course of legal proceedings to which the 
United States is a party for the purpose of 
security compliance with this Final Judg- 
ment or as otherwise required by law. 


XIII 

Jurisdiction is retained by this Court for 
the purpose of enabling any of the parties 
to this Final Judgment to apply to this 
Court at any time for such further orders 
and directions as may be necessary or ap- 
propriate for the construction or carrying 
out of this Final Judgment, for the modifi- 
cation of any of the provisions thereof, for 
the enforcement of compliance therewith, 
and for the punishment of violations thereof. 


XIV 
[Prior Consent Decree Vacated] 


The Final Judgment entered on August 
18, 1953 by this Court in the case of United 
States v. Western Newspaper Union, et al., 
Civil No. 87-60 [1952-1953 Trappe CasEs 
7 67,557], is hereby vacated as to defend- 
ant WNU. 
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[69,710] Bolick-Gillman Company v. Continental Baking Company. 


‘ ‘S60 the United States Court of Appeals for the Ninth Circuit. No, 16,650. Filed May 


Appeal from the United States District Court for the District of Nevada. 


’ Ross, Dis- 
trict Judge. 


Sherman and Clayton Acts 


Price Discrimination—Single Locality—Doubt as to Cause of Injury.—A trial court 
acted prematurely in dismissing charges that a manufacturer of bakery products violated 
Section 2(a) of the Clayton Act, as amended by the Robinson-Patman Act, by selling to 
its distributor in one area at a lower price than it charged its distributors in other areas. 
Although the causal connection between the acts charged and the fact that the plaintiff 
was put out of business was not clear in the complaint, it did not appear that plaintiff 
could prove no set of facts that would entitle it to relief. 


See Price Discrimination, Vol. 1, § 3508.545; Private Enforcement and Procedure, 
Vol. 2, J 9009.750. 


Resale Price Fixing—Complaint—Doubt as to Nature of Agreement.—Even though a 
complaint was so drawn as to make it uncertain whether “the direct and necessary result” 
of an agreement between a manufacturer and its local distributor was the fixing of a maxi- 
mum resale price, the complaint should not have been dismissed where it was possible for 
plaintiff to establish grounds for relief. 


See Resale Price Fixing, Vol. 1, J 3015.20. 


For the appellant: Morton Galane, Las Vegas, Nev. 


For the appellee: G. William Coulthard, Las Vegas, Nev.; Loeb & Loeb; Francis G. 
Stapleton; Lawrence Parks Watkins; and Robert A. Holtzman, all of Los Angeles, Cal. 


Before: Pope, BARNES and MErrILt, Circuit Judges. 


[Treble Damage Action] 


Per CurtaAm [In full text]: This action 
is brought under §4 of the Clayton Act, 
15 U. S. C. $15, to secure treble damages 
for violation of §1 of the Sherman Act, 15 
U. S. C. §1, and § 2(a) of the Clayton Act, 
Hora sewe., Silo. ed Hes Districts Court dis- 
missed with prejudice the amended com- 
plaint of plaintiff for failure to state a claim 
upon which relief might be granted. Upon 
this appeal by plaintiff, we have concluded 
that such action was a premature disposition 
of the case in the light of the pleading and 
the potentials of proof. 


[Geographical Discrimination—Price 
Fixing] 

Plaintiff alleged that it was a distributor 
of bakery products in Las Vegas, Nevada; 
that defendant was a manufacturer of bakery 
products operating out of Salt Lake City, 
Utah, maintaining a distributor in Las 
Vegas with whom plaintiff was in compe- 
tition; that defendant maintained other dis- 
tributors in communities in Utah and Eastern 
Nevada; that in prices charged to its dis- 
tributors during the period from June 30, 
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1955, to April 15, 1956, defendant discrimi- 
nated in favor of its Las Vegas distributor 
and against its other distributors and that 
the higher prices charged to the other dis- 
tributors were used by plaintiff [defendant] 
to make up for the lower prices charged to 
the Las Vegas distributor; that such favor- 
able price discrimination enabled the Las 
Vegas distributor to maintain the existing 
price level of bakery products in Las Vegas, 
while plaintiff, in attempting to compete at 
such price level, was compelled to incur 
losses in excess of the credit allowed it by 
its manufacturer; that plaintiff’s distributor- 
ship accordingly was cancelled on Decem- 
ber 31, 1955, to plaintiff’s loss and damage. 


Plaintiff also alleged in a separate count 
that the direct and necessary result of an 
agreement between defendant and its Las 
Vegas distributor was the fixing of a maxi- 
mum resale price. 


[Clarity as to Violations] 


Appellee asserts that no causal connection 
is shown between the acts of defendant and 
the fact that plaintiff was put out of busi- 
ness. It may also be said that other alle- 
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gations of the complaint serve to obscure 
such causal connection and to render un- 
clear the purpose of defendant in its alleged 
discrimination and agreement. 

It cannot be said, however, that it “ap- 
pears beyond doubt that the plaintiff can 
prove no set of facts in support of his claim 
which would entitle him to relief.” Conley 
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v. Gibson, 1957, 355 U. S. 41, 45-46. Dis- 
missal of the action upon this pleading was 
not warranted. See 2 Moore, Federal Prac- 
tice, § 1218 (2d Edition, 1948). 

Reversed and remanded with instructions 
that the order dismissing the complaint with 
prejudice be set aside and for further pro- 
ceedings. 


[7 69,711] Bulova Watch Company, Inc. v. Rogers-Kent, Inc. 


In the United States District Court for the Eastern District of South Carolina, Colum- 
bia Division. C/A 4627. Filed February 26, 1960. 


South Carolina Fair Trade Act 


Fair Trade—Injunction Bond in Federal Court—Recovery of Attorneys’ Fees for 
Overthrowing Statute in State Courts—The South Carolina Supreme Court’s declaration 
that the South Carolina Fair Trade Act was unconstitutional as applied to “nonsigners” 
(1957 Trape Cases { 68,810) entitled an alleged violator of that provision to summary judg- 
ment in a Federal court action based thereon and to $4,750 in attorneys’ fees on the fair 
trader’s injunction bond posted to protect the defendant if it should be found that the 
injunction was wrongfully issued. Going to the state courts for a declaratory judgment 
overthrowing the statute was a reasonable method of accomplishing a dissolution of the 


Federal injunction. 


See Fair Trade, Vol. 1, J 3085.43, 3350.43, 3410.43. 
For the plaintiff: Turner, Padget & Graham, Columbia, S. C., and Sol E. Flick, 


New York, N. Y. 


For the defendant: Isadore S. Bernstein, Columbia, S. C. 


Order for Judgment 
[Fair Trade Action—Injunction Bond] 


TIMMERMAN, District Judge [Jn full text]: 
I have for consideration objections to the 
Special Master’s Report in this case, which 
was brought to restrain what the plaintiff 
contended were violations by the defendant 
of the Fair Trade Statute of South Carolina 
(Sections 66-91 through 66-95 of the South 
Carolina Code of Laws, 1952). There was 
and is no federal question involved. As may 
be seen, by reference to the record herein, 
the Court, on plaintiff’s motion, granted a 
preliminary injunction enjoining the defend- 
ant from selling Bulova products for less 
than the Fair Trade prices upon the plaintiff 
filing a bond in the sum of $25,000.00 to 
protect the defendant from business loss 
and costs in the event it should be found 
that the injunction was improvidently issued. 


[Master's Report] 


After the defendant had successfully pros- 
ecuted an action for a declaratory judgment 
in the State Courts, resulting in the holding 
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of the State’s Supreme Court that the Fair 
Trade Statute was unconstitutional, this case 
was referred to James F. Dreher, Esquire, 
as Special Master, whose report recom- 
mends “(1) That the defendant have sum- 
mary judgment entered in its favor; and 
(2) That the defendant recover under the 
bond the sum of Four Thousand Seven 
Hundred and Fifty ($4,750.00) Dollars”. 

The Special Master’s report is entirely 
satisfactory to the Court and it is adopted 
to the same effect as if the Court had been 
the original author of it. 


Let judgment be entcred for the defend- 


ant in accordance with the Special Master’s 
recommendations. It is so Ordered. 


Report of Special Master 
[Fair Trade Enforcement Action] 


James F. Drener, Special Master [Jn full 
text]: The judgment to be entered herein 
shortly is the culmination of an action 
brought on December 10, 1954, by Bulova 
Watch Company, Inc. to enjoin the de- 
fendant, a so-called “discount house” in 
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Columbia, from selling Bulova watches be- 
low the “fair trade” price set by an agree- 
ment between Bulova and a South Carolina 
retailer other than the defendant. At that 
time the South Carolina Fair Trade Statute 
(Section 66-91 through 66-95 of the 1952 
Code) permitted the enforcement of such 
agreements against non-signers. Only the 
diversity of the citizenship of the parties 
gave the Federal Court jurisdiction. 


[njunction—B ond] 


The plaintiff's motion for a preliminary 
injunction was heard by Judge Timmerman 
on December 17, 1954, and this hearing 
resulted in the Court’s granting the motion 
on the condition that the plaintiff protect 
the defendant by the filing of a $25,000.00 
bond. Upon the bond being filed, the Court 
issued its formal order of December 21, 
1954, enjoining the defendant from selling 
the plaintiff's products below the fair trade 
prices. The condition of the bond is that 
the plaintiff and its surety “will pay all costs 
and disbursements that may be decreed to 
the defendant, Rogers-Kent, Incorporated, 


and. the damage that it may sustain by. 


reason of the preliminary injunction if the 
same be wrongful or without sufficient cause 
not exceeding said Twenty-five Thousand 
($25,000.00) Dollars.” 

The cause was never called for hearing 
on its merits. Nor were several other in- 
junction suits against Rogers-Kent which 
had been brought in the Federal Court at 
about the same time. Instead, counsel for 
Rogers-Kent applied himself to an effort to 
have the South Carolina courts declare the 
Fair Trade Statute in violation of the South 
Carolina Constitution. On January 6, 1955, 
he commenced in the Richland County 
Court the action of Rogers-Kent v. West- 
inghouse Electric Corporation for a declaratory 
judgment that the Statute was unconstitu- 
tional, The County Court so held in an 
order filed on July 7, 1955 [1955 TrapE 
Cases { 68,084], but Westinghouse with- 
drew a noted appeal and the Supreme Court 
denied Rogers-Kent’s motion to be per- 
mitted to docket the case and have the 
constitutional question decided. The Court’s 
order denying that motion was filed on 
October 13, 1955. Rogers-Kent immediately 
commenced a similar action against Gen- 
eral Electric Corporation and the Richland 
County Court repeated the holding of un- 
constitutionality it had made in the Westing- 
house case. General Electric perfected its 
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appeal and the action culminated in the 
decision of the South Carolina Supreme 
Court reported in [1957 Trape CAasEs 
7 68,810] 231 S. C. 636, 99 S. E. 2d 665, 
holding the South Carolina Fair Trade Act 
violative of the South Carolina Constitution. 


This decision was handed down by the 
Supreme Court on August 26, 1957, and 
shortly thereafter the defendant filed in the 
present cause its motion for summary judg- 
ment and, in the event the summary judg- 
ment was granted, that the defendant have 
judgment against the plaintiff on its injunc- 
tion bond for the “costs, disbursements and 
damages” which the defendant has suffered 
because of the wrongful injunction. The 
District Court’s order of July 2, 1958, ap- 
pointed me Special Master to pass upon the 
issues raised by that motion. 


I have taken, at two hearings, the testi- 
mony offered by the parties and have re- 
ceived voluminous exhibits. I have also 
been furnished with excellent briefs by 
counsel for both parties. I have frankly 
had difficulty in resolving some of the legal 
issues and I feel that my thoughts on the 
case as a whole may be brought better into 
focus, for the benefit of the Court and coun- 
sel, if I should state my summary of the 
case before making formal findings. 

First of all, I do not believe that I have 
any discretionary authority as Special Master 
to refuse to award the defendant whatever 
damages it may have suffered as a result of 
this injunction. The Court which granted 
the injunction and required the bond may 
have a discretion to deny damages to an 
enjoined party if the injunction was taken 
out in good faith, or the law was uncertain 
or for some other equitable cause; but I 
do not feel that I have any discretion in the 
matter or any right to recommend a dis- 
cretionary decision by the Court. 

In any event, whether I am controlled by 
purely legal considerations or have a dis- 
cretion to examine, I find that the defendant 
should recover its attorneys’ fees expended 
in accomplishing the setting aside of the 
injunction and this despite the fact that a 
great part of the litigation to that end was 
conducted in different causes in a different 
court. 

I think that South Carolina decisions 
rather than federal decisions govern the 
question of whether attorneys’ fees for dis- 
solving an injunction may be recovered 
under the injunction bond. 
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[Damages] 


Aside from its attorneys’ fees, I do not 
find that the defendant has proved itself 
entitled to any recovery under the bond. 
My understanding of the law is that the 
amount of damages need not be proved with 
any great exactitude if the “fact of damage” 
has been proved to a certainty. Charles v. 
Texas Col) 199'S!°CP 156, 18S E. 2d 7719; 
Shealy’s Inc. v. Southern Bell Telephone & 
Telegraph Co. (D. C. S. C.) 126 F. Supp. 
382: Palmer v. Conn. Ry. & Lighting Co., 
311 U.S. 544; 85 L. Ed. 336. In my opinion, 
however, the defendant has failed to prove 
with any certainty at all the “fact” of its 
damage, i. e., that the decline and eventual 
failure of its business was the result of this 
injunction, The defendant has not sought to 
found its case upon its having lost sales of 
plaintiff's products. It has not proved the 
loss of a single watch sale, although sales 
must have been lost. 

It is further my opinion that in any event 
the defendant’s effort to prove its dollar and 
cents loss is speculative to an extreme and 
cannot be made the basis of a judgment. 

With my overall decisions thus stated, I 
will state briefly my Conclusions of Law 
and Findings of Fact. 


Conclusions of Law 


A. This Court has jurisdiction of the 
catise under ZomUmS-. Gn cA.. SECON Looe, 
because of the diversity of the parties. 

B. The South Carolina Fair Trade Act 
(Section 66-91 through 66-95 of the Code 
of Laws for South Carolina for 1952) vio- 
lates the South Carolina Constitution and 
is therefore ineffective; Rogers-Kent v. Gen- 
eral Electric Corporation [1957 TRApE CASES 
7 68,810], 231 S. C. 636, 99 S. E. 2d 665. Sum- 
mary judgment should therefore be entered 
in favor of the defendant. 

C. The unconstitutionality of the Act 
under which the injunction herein was 
granted being established, the condition of 
the bond has been breached because, in 
the language of the bond, the injunction is 
automatically shown to have been “wrong- 
ful or without sufficient cause”. 28 Am. Jur. 
516, Injunctions, Section 342 et seq. 

D. A Special Master has no discretion 
to refuse recovery on an injunction bond. 


In Greenwood County v. Duke Power Co. 
(4 Cir., 1939) the Court did say “that the 
awarding of damages under such a bond is 
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not a matter of right, but one resting in the 
sound discretion of the Court”; but the 
statement appears to be dictum inasmuch as 
the Court had just held that the enjoined 
party in the case before it had suffered no 
damages. Passing over that, however, an 
examination of the cases relied upon by 
Judge Parker in making this statement, and 
especially Russell v. Farley, 105 U. S. 433, 
26 L. Ed. 1060, shows that the theory of the 
rule is that since the granting of an injunc- 
tion and the imposing of conditions upon 
it are matters within the discretion of the 
Court originally, “the Court should have the 
power to mitigate the terms imposed, or to 
relieve from them altogether, whenever in 
the course of the proceedings it appears 
that it would be inequitable or oppressive 
to continue them.” 

This is a good practical view and under it 
I have no doubt that Judge Timmerman 
can weigh the equities of the parties when 
the matter comes back to him and refuse to 
allow damages under this injunction bond, 
just as he could, at any time during the 
pendency of the cause, have relieved the 
plaintiff from the originally imposed con- 
dition of filing the bond. A Special Master 
cannot, however, supersede the requirement 
of a bond or, as a matter of discretion, 
eliminate damages proven against it. His 
view is limited to the fact that a bond was 
required by the District Court, has not been 
superseded and calls for the recovery of 
damages if the injunction was wrongfully 
issued. 


E. Under the South Carolina decisions, a 
reasonable sum as attorneys’ fees for. pro- 
curing the dissolution of an injunction may 
be recovered as damages in an action on 
the injunction bond. Walker v. Oswald, 181 
S. C. 278, 186 S. E. 916; Livingston v. Exum, 
19'S. C.. 223° 164 AS oR}, L088: 


F. Although prior to the decision in Erie 
Railway Co, v. Tompkins, 304 U. S. 64, 82 
L, Ed. 1188 the federal decisions refused to 
allow attorneys’ fees in dissolving an in- 
junction as damages under the injunctiou 
bond, I conclude that the South Carolina 
decisions are controlling. 


This cause is in the federal court only 
because of diversity of the citizenship of the 
parties. It is concerned piimarily with the 
validity of a South Carolina Statute under 
the South Carolina Constitution. To hold 
that attorneys’ fees could be recovered if 
the case had been brought in the South 
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Carolina court but not when the place of 
residence of one of the parties gave a fed- 
eral court jurisdiction would seem to cut 


across the whole philosophy of Erie vw. - 


Tompkins. See Guaranty Trust Co. v. York, 
326 U. S. 99, 89 L. Ed. 2079, and Bernhardt 
v. Polygraphic Company of America, Inc., 
350 U. S. 198, 100 L. Ed. 199. 


The plaintiff has cited a rule, which I 
am sure is well founded, to the effect that 
where an injunction bond is issued in pur- 
suance of a federal statute, Erie v. Tompkins 
does not apply because a federal question 
is involved. It argues that this rule should 
be applied here because the injunction bond 
was ordered by Judge Timmerman pursu- 
ant to the mandate of Rule 65(c) of the 
Federal Rules of Civil Procedure—the equiva- 
lent of a federal statute. 


I do not believe that it is entirely accurate 
to say that this preliminary injunction bond 
was given “in pursuance” of that Federal 
Rule. Rule 65(c) is framed in mandatory 
terms, but it was held in Urbain v. Knapp 

Brothers Mfg. Co. (6 Cir., 1954), 217 F. 2d 
810, that it was within the sound discretion 
of the trial judge as to whether to require 
a bond in issuing a temporary restraining 
order despite the apparently mandatory 
language of Rule 65(c). The requirement 
of an injunction bond on the granting of a 
preliminary injunction is traditional under 
both the state practice and the federal and 
I have no doubt that a State Court Judge 
in the same case would have required a 
similar bond. I cannot then believe that the 
existence of Rule 65(c) requires that every 
preliminary injunction bond filed in the 
Federal Court should have its coverage lim- 
ited by pre-Erie federal decisions contrary 
to the controlling state law. 


I would accept as applicable law on this 
point the following quotation from 28 Am. 
Jur. 522, Section 346: 


Under the rule of the Tompkins case, the 
federal courts, at least in all cases in 
which their jurisdiction is invoked merely 
upon grounds of diversity of citizenship, 
will be bound by the decisions of the state 
courts upon the question of recoverability 
of attorneys’ fees in actions on injunction 
bonds. 


It occurs to me in this connection that 
there is no reason why the defendant should 
not have merely taken its summary judg- 
ment in this court and sued on the bond in 
the state court. If it had done so, it clearly 
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would have been entitled to its attorney’s 
fees. The language of the bond gives it its 
rights, not Rule 65(c); and the language of 
a contract certainly means the same in both 
courts. 


G. I conclude that there is no legal ob- 
jection to the defendant’s recovering the 
attorneys’ fees which it expended in procur- 
ing the dissolution of the injunction in the 
fact that the fees were largely earned by 
procuring an adjudication in the South 
Carolina court that the Fair Trade Law 
was unconstitutional. It is my opinion that if 
a litigant in the federal court is enjoined 
there under the authority of a State Statute 
which he believes to be in violation of the 
State Constitution and he reasonably con- 
cludes that the most expeditious determina- 
tion of the State constitutional question 
would lie in the institution of a new action 
for a declaratory judgment in the State 
Court rather than to attempt to force a con- 
clusion in the federal litigation, his attor- 
neys’ fees incurred in establishing the 
unconstitutionality of the statute and there- 
fore the error in the granting of the pre- 
liminary injunction should ‘be recoverable 
on the injunction bond. I shall make a 
finding of fact to the effect that the course 
of action which defendant’s counsel pursued 
in obtaining the state court adjudication of 
unconstitutionality was a reasonable one, but 
while considering here the legal aspects of 
the matter I should. point out that I conclue 
from the decisions that had counsel at- 
tempted to get a final ruling on his consti- 
tutional question in the federal court, he 
might have been met with a refusal by the 
District Court, the Court of Appeals or the 
Supreme Court to rule on the state con- 
stitutional question until the state court had 
ruled upon it. See Railroad Commission of 
Texas v. Pullman Co., 312 U. S. 496, 85 L. Ed. 
971, and Union Carbide & Carbon Corp. v. 
White River Distributors [1954 TrApE CASES 
{ 67,711], 118 F. Supp. 541. Had this tran- 
spired, a considerable expenditure of effort 
and money would have been wasted, so 
what defendant’s counsel did may properly 
be considered as an effort on his part to 
minimize the damages eventually recover- 
able against the plaintiff. 


Findings of Fact 


1. The defendant’s proof as to the mone- 
tary damage it suffered in its loss of busi- 
ness due to the injunction granted in this 
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cause is too speculative and conjectural to 
support a judgment. 


2. Even the “fact of damage” has not 
been proved with any certainty. The de- 
fendant pitches its entire claim for damages 
due to loss of business upon the proposition 
that the existence of the preliminary in- 
junction changed the entire character of its 
operation and converted a business success 
into a failure. It is certain that the business 
did eventually fail, but to say that it failed 
because of an injunction against the sale of 
Bulova watches is not possible. The de- 
fendant says that its so-called members 
lost faith in its ability to fulfill its promises 
of brand merchandise at less than fair trade 
prices. Perhaps this is true but defendant 
has not proved it to be. Actually, I doubt 
very much if the existence of this injunction 
had any substantial effect upon the attitude 
of the defendant’s potential customers to- 
ward it. From the inception of its operations, 
the defendant had made much of its position 
as a fighter of the consumer’s battle against 
the Fair Trade forces. It gave wide pub- 
licity to Bulova’s letter threatening Fair 
Trade prosecution (Ex. 2, R-11) and told 
the public that it would resist all such ef- 
forts. With the battle lines arrayed, it 
should not have surprised anyone that a 
preliminary injunction was sought by Bulova 
and was obtained. Defendant could not have 
expected the public to believe that the Fair 
Trade advocates were entirely impotent. 
The law was on the South Carolina books; 
it was presumably valid and presumably 
enforceable. If defendant’s customers were 
to give up hope when one of the Fair Trade 
companies obtained a preliminary injunction, 
they had very little faith in the fighting 
abilities of their champion. The defendant 
itself took no such defeatist attitude when 


Court Decisions 
American Motor Specialties Co., Inc. v. FTC 


Number 153—110 
5-27-60 


the injunction was obtained; it promised 
to fight it and did so. It did so very effec- 
tively. 

There were a number of factors which 
could have caused the failure of the defend- 
ant’s business. There was a defalcating em- 
ployee. The location of the store may not 
have been good. Competition from other 
merchants may have taken customers. The 
fact that the business started with a boom 
is understandable. I assume that any new 
type of business would normally start out 
with some success, particularly in the weeks 
just before Christmas. 

It is interesting to note that although Fair 
Trade has been dead in South Carolina for 
a year and a half no discount house of the 
type planned by the defendant has to my 
knowledge come into successful operation. 

3. Attacking the South Carolina Fair 
Trade Statute in the State Court rather 
than continuing the litigation in the Federal 
Court was, in my opinion, a wise course 
and in pursuing it the defendant was not 
only pursuing its own purposes in the most 
efficient manner, but was also, as it turned 
out, minimizing the damages which it would 
seek under the injunction bond. 

4. An attorney’s fee of Four Thousand 
Seven Hundred and Fifty ($4,750.00) Dol- 
lars for the services rendered by the de- 
fendant’s counsel in accomplishing a dissolution 
of the injunction is reasonable and proper. 

Upon the basis of the preceding Findings 
of Fact and Conclusions of Law, I would 
recommend to the Court: 

(1) That the defendant have summary 
judgment entered in its favor; and 

(2) That the defendant recover under the 
bond the sum of Four Thousand Seven 
Hundred and Fifty ($4,750.00) Dollars. 


[| 69,712] American Motor Specialties Co., Inc. v. Federal Trade Commission. 


In the United States Court of Appeals for the Second Circuit. 


No. 158—October 


Term, 1959. Docket No. 25675. Argued January 14, 1960. Decided May 5, 1960. 


Petitioners seek to set aside Federal Trade Commission order requiring them to cease 


and desist from continued violation of Section 2(f) of the Clayton Act as amended by 
the Robinson-Patman Act. Order affirmed. 


Robinson-Patman Price Discrimination Act 


Price Discrimination—Knowledge of Discriminatory Discounts—Formation of Buyers’ 
Groups.—Jobbers of automotive replacement parts violated Section 2(f) of the Clayton 
Act, as amended, by forming two buying groups for the purpose of receiving, from manu- 
facturers, increased quantity rebates (periodically distributed according to each member’s 
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percentage of the group’s total purchases from a manufacturer). It did not matter whether 
or not there was an improper inducement. Since they knew that they, as individual firms, 
were receiving goods in the same quantities, and were served by sellers in the same manner 
as their competitors, the very fact of having combined into a group and obtained favorable 
price differentials charged each with notice that the price differential it enjoyed could not 
be justified. 


See Price Discrimination, Vol. 1, | 3526, 3526.300, 3526.320, 3526.400, 3526.500, 3526.600. 


Price Discrimination—Robinson-Patman Act Exemption for Co-ops—Earnings v. 
Practices—Buyers’ Groups.—Jobbers of automotive replacement parts who formed a buy- 
ing group for the purpose of receiving increased quantity rebates from manufacturers were 
not exempt as co-ops under Section 4 of the Robinson-Patman Act. Further, that section 
protects a cooperative association only as to charges growing out of the distribution of its 
earnings; there is no protection for activities otherwise illegal under Sec. 2. 


See Price Discrimination, Vol. 1, J 3575. 


FTC Enforcement and Procedure—Evidence—Proceeding Before Hearing Examiner. 
—Even assuming that charts prepared by Federal Trade Commission accountants to 
summarize their investigation of a manufacturer’s records would have been inadmissible in 
a judicial proceeding (allegedly not properly identified as required by 28 U. S. C., § 1732), 


there was no error in admitting the charts before the hearing examiner. 
See FTC Enforcement and Procedure, Vol. 2, { 8611.01, 8801.410. 
For the petitioners: B. F. Lerch, New York, N. Y. 


For the respondent: Daniel J. McCauley, Jr., General Counsel; Alan B. Hobbes, Asst. 
General Counsel; and Francis C. Mayer and Ernest D. Oakland, Attorneys, Federal Trade 


Commission. 


Affirming FTC cease and desist order in Dkt. 5724. 
Before CLARK, H1ncxs and WATERMAN, Circuit Judges. 


[“Volume” Price Discrimination] 


WATERMAN, Circuit Judge [Jn full text]: 
Absent a cost justification for volume dis- 
counts, or a competitive situation not of the 
seller’s own making, or other exceptions to 
the basic theory of the Section, a seller 
under Section 2(a) of the amended Clayton 
Act, 15 U. S. C. 13(a) may not charge 
discriminating prices based upon the volume 
of the buyer’s purchases. In a series of 
cases—Standard Motor Products v. F. T. C. 
[1959 Trape Cases J 69,338], 265 F. 2d 674 
(2 Cir. 1959), cert. denied [1959 TRADE 
Cases § 69,338], 361 U. S. 826; P. Sorensen 
Mfg. Co. v. F. T. C. [1957 Trade Cases 
7 68,721], 246 F. 2d 687 (D. C. Cir. 1957); 
P. & D. Mfg. Co. v. F. T. C. [1957 TRADE 
CasEs J 68,693], 245 F. 2d 281 (7 Cir. 1957), 
cert. denied, 355 U. S. 884; C. E. Niehoff & 
Co. v. F. T. C. [1957 Trave Cases f 68,587], 
241 F. 2d 37 (7 Cir. 1957), modf’d [1958 
TrAbE CAsEs J 68,918], 355 U. S. 411 (1958), 
rehearing denied, 355 U. S. 968; E. Edelmann 
& Co. v. F. T. C. [1956 Trape Cases 


¥ 68,558], 239 F. 2d 152 (7 Cir. 1956), cert. 
denied, 355 U. S. 941; Whitaker Cable Corp. 
v. F. T. C. [1956 Trape CAses 68,559], 
239 F, 2d 253 (7 Cir. 1956), cert. denied, 
353 U. S. 938, rehearing denied, 356 U. S. 
905; Moog Industries v. F. T. C. [1956 TRADE 
CASES { 68,527], 238 F. 2d 43 (8 Cir. 1956), 
aff'd [1958 Trape CAsEs J 68,918], 355 U. S. 
411 (1958), rehearing denied, 356 U. S. 905 
—this court and three other courts of 
appeals have sustained the Federal Trade 
Commission’s findings that the price sys- 
tem of volume discounts given by various 
manufacturers of automobile replacement 
parts has been violative of Section 2(a). In 
this case it is the conduct of the buyers 
from those manufacturers that is attacked.” 


Petitioners seek review of a cease and 
desist order issued by the Commission on 
March 12, 1959, charging them with viola- 
tion of Section 2(f) of the amended Clayton 
Act, 15 U. S. C. 13(f), a section making it 
unlawful for buyers knowingly to induce or 
receive prices violative of Section 2. There 


1The Commission informs us that, as of Sep- 
tember 24, 1959, cease and desist orders have 
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are nineteen petitioners: seventeen firms 
“Jobbing” automotive replacement parts in 
the New York City metropolitan area, and 
two buying groups, Automotive Group Buyers, 
Inc., and its successor, Metropolitan Auto- 
motive Wholesalers Cooperative, Inc., cor- 
porations organized by the seventeen mem- 
ber firms. 


Petitioners’ brief describes the purpose 
of the two buying groups in the following 
words, 


“, . the members sought to associate 


themselves together in a collective activity 
for the purpose of achieving the econo- 
mies and price advantages of larger scale 
Diyiersi..5: 


The method of operation of the two buying 
groups has been constant in the years ot 
operation since 1938 when Automotive Group 
Buyers, Inc. was established. Manufac- 
turers were requested to submit price lists 
to the group’s executive secretary. If the 
price lists were approved, apparently by 
a committee appointed for the purpose, the 
member firms would place their individual 
orders in the name of the buying group; 
i.e, the orders were written on forms bear- 
ing the name of the buying group, but these 
forms were either sent by the individual 
firm directly to the manufacturer or were 
sent through the group office without any 
consolidation of member orders. Shipments 
were made directly to the individual firm. 
The reason for this group buying arrange- 
ment is clear. As the cases cited in the first 
paragraph of this opinion set forth, it was a 
frequent practice of manufacturers to grant 
annual rebates to buyers in the form of a 
percentage of the buyer’s orders for the 
year, the percentage of rebate to sales in- 
creasing with the total dollar volume of 
orders. Thus, from the mere fact that an 
organization of buyers was able to persuade 
a manufacturer to treat the orders of the 
various individual member firms as coming 
from a single source, the amount of rebate 
for each member firm’s dollar of order was 
increased, thereby placing each member 
firm at an advantage over its unorganized 
competitors. From the statement in peti- 
tioners’ brief quoted at the beginning of this 
paragraph petitioners appear to concede 
that the two buying groups were formed for 
the purpose of obtaining increased rebates. 
The rebates were paid to the group, and a 
portion thereof was periodically distributed 
to each member. The amounts so distrib- 
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uted were apportioned according to the per 
cent which each individual firm’s purchases 
bore to the group’s total purchases from the 
manufacturer. The remainder was accumu- 
lated, but the share of each member in this 
fund retained out of the rebates was ear- 
marked according to the above formula. 
The Commission concedes that member 
firms were not required to purchase from 
the manufacturers whose prices had been 
group-approved, but it clearly was in the 
interest of a member to do so, and just as 
clearly it was in the interest of members 
to exert moral pressure upon fellow-members 
to so purchase. 


At the outset, although the Commission 
based its case upon the prices received from 
three manufacturers whose pricing systems 
have previously been held violative of Sec- 
tion 2(a)—Standard Motor Products, Whit- 
aker Cable, and Moog Industries, supra— 
petitioners contend that the Commission did 
not prove that these prices violated Section 2. 


[Competitive Effects—‘Like Grade 
and Quality” | 


Petitioners first contend that the Com- 
mission failed to demonstrate that these 
prices may have had the effect of substan- 
tially lessening competition or of tending 
to create a monopoly. This contention is 
clearly unsound for the reasons stated in 
Standard Motor Products, supra, at pp. 676-77; 
Whitaker Cable, supra, at pp. 254-55; Moog 
Industries, supra, p. 51. The discussion in 
Moog Industries, supra, at pp. 49-50, also 
disposes of petitioners’ second contention 
that the Commission failed to prove that 
discriminatory rebates were granted on goods 
of “like grade and quality.” 


[Knowledge—Inducement| 


Petitioners also strenuously contend that 
under Automatic Canteen v. F. T. C. [1953 
TRADE CASES { 67,503], 346 U. S. 61 (1953), 
the Commission failed to establish that peti- 
tioners knowingly induced or received dis- 
criminatory prices, a finding required by 
Section 2(f{). Automatic Canteen held that, 
despite the provisions of Section 2(b), the 
Commission did not establish, prima facie, 
a violation of Section 2(f) merely by intro- 
ducing evidence that the bityer had received 
prices lower than its competitors, but that 
the Commission must also come forward 
with some evidence that the buyer knew 
that the prices it was receiving violated 
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Section 2(a). However, the Court, supra, 
at pp. 79-80, spoke further in language that 
is here very pertinent: 


_But trade experience in a particular 
situation can afford a sufficient degree of 
knowledge to provide a basis for prosecu- 
tion. By way of example a buyer who 
knows that he buys in the same quantities 
as his competitor and is served by the seller 
in the same manner or with the same amount 
of exertion as the other buyer can fairly be 
charged with notice that a substantial price 
differential cannot be justified. The Com- 
mission need only to show, to establish its 
prima facie case, that the buyer knew that 
the methods by which he was served and 
qauntities in which he purchased were the 
same as in the case of his competitor. lf 
the methods or quantities differ, the Com- 
mission must only show that such differ- 
ences could not give rise to sufficient 
savings in the cost of manufacture, sale 
or delivery to justify the price differential, 
and that the buyer, knowing these were 
the only differences, should have known 
that they could not give rise to sufficient 
cost savings. (Italics supplied.) 


Petitioners of course knew that they, as 
individual firms, were receiving goods in the 
same quantities and were served by sellers 
in the same manner as their competitors, 
and hence organized themselves into a buy- 
ing group in order to obtain lower prices 
than their unorganized competitors. Hence, 
by the very fact of having combined into 
a group and having obtained thereby a 
favorable price differential, they each, under 
Automatic Canteen, were charged with notice 
that this price differential they each enjoyed 
could not be justified. And this knowledge 
of each of the seventeen individual firms is 
imputable to the organization of which they 
were all members. Thus, irrespective of 
whether the buying groups’ efforts to bargain 
with the various manufacturers constituted 
an improper inducement under Section 2(f), 
we hold that the Commission introduced 
sufficient evidence to fulfill the requirements 
of Automatic Canteen when it showed that 
petitioners knowingly received preferential 
price treatment of such a nature as to vio- 
late Section 2. 


[Exemption Under Section 4] 


Fourth, petitioners contend that because 
the successor corporate buying group, Metro- 
politan Automotive Wholesalers Cooperative, 
Inc., was organized under the Cooperative 
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Corporations Law of the State of New 
York, it was entitled to the protection of 
Section 4 of the Robinson-Patman Act, 15 


‘U.S. C. 13b. Quality Bakers of America v. 


F. T. C. [1940-1943 Trape Cases { 56,060], 
114 F. 2d 393, 400 (1 Cir. 1940) holds that 
Section 4 does not authorize cooperatives 
to accept brokerage fees forbidden by Sec- 
tion 2(c) even though these fees are passed 
on to the members. Section 4 states that 
nothing in the Robinson-Patman Act shall 
prevent a cooperative association from return- 
ing to its members, producers, or consumers 
any part of the association’s earnings. 
Section 4 does not confer upon coopera- 
tive associations any blanket exemption 
from the Robinson-Patman Act. It only pro- 
tects a cooperative association from charges 
of violating the Act premised upon the 
association’s method of distributing earnings. 
See Farmers Cooperative Co. v. Birmingham, 
86 F. Supp. 201, 230 (N. D. Iowa 1949). 
The fact that earnings which result from 
illegal activity may be distributed to the 
association’s members does not insulate the 
association from prosecution for the illegal 
activity. Clearly Section 4 does not permit 
a cooperative to violate Section 2(f) even 
though its savings through receipt of dis- 
criminatory prices are passed on to its mem- 
bers. Neither can Section 4 be said to 
prohibit imputing to the cooperative knowl- 
edge possessed by its membership for pur- 
poses of establishing knowing receipt under 
Section 2(f). 


[Admissibility Before Exanuner] 


Finally, petitioners object to the admis- 
sion of three charts purporting to tabulate 
sales to respondents by the three manu- 
facturers, Standard, Whitaker, and Moog, 
in the years 1947 through 1949, The charts 
were prepared by Commission accountants 
in order to summarize their investigation of 
the manufacturers’ records. As we under- 
stand petitioners’ argument, the charts should 
have been excluded because they were not 
properly identified as required by 28 U. S. C. 
§ 1732. Even if we assume that these charts 
would have been inadmissible under 28 
U. S. C. §1732 in a judicial proceeding, 
there was no error in admitting them before 
the examiner. Wallapoint Oysters, Inc. v. 
Ewing, 174 F. 2d 676, 691-692 (9 Cir. 1949), 
cert. denied, 338 U. S. 860, rehearing denied, 
339 U. S. 945. 

The Commission’s order is affirmed. 
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Taxin v. Food Fair Stores, Inc. 
[1 69,713] John Taxin and Bernard Taxin, t. a. John Taxin Co. v. Food Fair 
Stores, Inc. 
In the United States District Court for the Eastern District of Pennsylvania. 
Action No. 26967. Dated February 18, 1960. 


Civil 


Sherman Act 


Release of Private Antitrust Claim—Co-conspirator’s Fraud.—Fraudulent representa- 
tions made by one defendant do not invalidate a release obtained by another defendant 
who made no such representations in the absence of conspiracy, participation in, or 
knowledge of the misrepresentations by both parties. A contrary holding would mean 
that, in any case involving a group of conspirators, none could obtain a binding release 
if any one of them obtained a release by fraud, or made misrepresentations affecting it. 


See Private Enforcement and Procedure, Vol. 2, { 9010.775. 
For the plaintiff: Lester J. Schaffer, Philadelphia, Pa. 


For the defendants: Harry Shapiro of Shapiro, Rosenfeld, Stalberg & Cook, Phila- 
delphia, Pa., for Food Fair Stores, Inc., Israel Klein Co., Inc., Garden Fresh Vegetable 
Packing Co., Twin Packing Co., Delaware Valley Fruit Distributing Co., Arthur Rosenberg, 
Louis Stein, Myer Marcus, George Friedland, Samuel Friedland, Imperial Vegetable Co., 
Inc., Klein Packing Co., Inc., and World Wide Produce Co., Inc.; Harold E. Kohn of 
Dilworth, Paxson, Kalish, Kohn & Dilks, Philadelphia, Pa., for Samuel P. Mandell Co., 


Samuel P. Mandell, and Mandell Distributing Co., Inc. 


Opinion and Order Sur Motion of Samuel 
P. Mandell: Co., Inc., Mandell Dis- 
tributing Co., Inc., and Samuel P. 
Mandell for Summary Judgment 


[Release of Antitrust Claim] 


Woop, District Judge [In full text]: 
Plaintiffs, John and Bernard Taxin, trading 
as John Taxin Company, hereinafter re- 
ferred to as Taxin, commenced this action 
on September 11, 1959 against Food Fair 
Stores, Inc., hereinafter referred to as Food 
Fair, and various other corporations and 
certain of their officers, including Samuel 
P. Mandell Co., Inc., Mandell Distributing 
Co., Inc., and Samuel P. Mandell, individu- 
ally, alleging that defendants have violated 
the antitrust laws in the fruit and produce 
distribution business by means of a con- 
spiracy in restraint of trade and commerce 
beginning in 1949, 

The answers of all of the defendants deny 
any violation of the antitrust laws and af- 
firmatively plead that all of the claims in 
the complaint are barred by a release exe- 
cuted by plaintiffs in. favor of defendants 
on March 28, 1958.. Defendants also plead 
that the Federal Statute of Limitations per- 
taining to civil actions under the antitrust 
laws bars all claims going back more than 
four years prior to the filing of the action 


GS Us seG15 (by): 


Plaintiffs, pursuant to leave granted by 
the Court under Rule 7(a), have filed a 
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reply to these affirmative defenses admitting 
execution of the release but in substance 
alleging that plaintiffs were induced to sign 
the release by reason of representations of 
certain of the individual defendants that 
Food Fair would purchase from plaintiffs a 
minimum of $500,000 worth of fruit and 
produce per year and that plaintiffs would 
have to rely on the good faith of the de- 
fendants to perform, since no written agree- 
ment setting forth the terms could or would 
be entered into. The reply further alleges 
that defendants never intended to carry out 
the promises made to plaintiffs and thereby 
fraudulently induced execution of the re- 
lease. It also alleges that the release was 
obtained by defendants in furtherance of 
the conspiracy charged in the complaint. 
Finally the reply alleges that but for the 
fraud suit would have been started in 
November, 1957, which would have affected 
the Statute of Limitations. 

Mandell filed this motion for Summary 
Judgment on November 19, 1959 on the 
ground that the pleadings together with the 
depositions of the plaintiffs, John and Ber- 
nard Taxin, the deposition exhibits, and the 
affidavits establish that there is no genuine 
issue as to any material fact on the effect 
of the release to bar all claims in the com- 
plaint as to them. They also argue that 
the Statute of Limitations bars all claims 
more than four years old at the time of the 
filing of this action. In the alternative, re- 
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quests have been made of the Court to the 
extent that any genuine issue of fact might 
be found to exist to hold a separate trial 


in equity on such issue under Rule 42(b). ° 


Pending the determination of the motion 
for Summary Judgment by Mandell, the 
Court ordered a separate trial of the release 
issue as to all defendants on December 14, 
1959, and thereafter argument was held and 
briefs submitted in support of and in oppo- 
sition to the motion for Summary Judg- 
ment which is now before us for disposition. 


It must be borne in mind that the issue 
here is between Taxin and Mandell and as 
between them there does not appear to be 
any difference of opinion as to the circum- 
stances leading up to the ultimate execution 
of the release on March 28, 1958. Prior to 
February 5, 1958, some or all of these de- 
fendants had been threatened with a similar 
action on behalf of Taxin. Between Octo- 
ber, 1957, and February 5, 1958, Taxin, 
through his attorney, had been negotiating 
independently with Mandell and Food Fair 
in an attempt to negotiate their differences. 
On February 6, 1958, Taxin reported to his 
counsel in the proceedings that on February 
5, 1958, he had had a meeting with repre- 
sentatives of Food Fair in which Mandell 
did not participate, and at that meeting 
certain representations were made to him 
as to future business between Taxin and 
Food Fair but that these agreements could 
not be included in the release agreement. 
Nevertheless, on February 7, 1958, the 
attorney for Taxin wrote to the attorney 
for Food Fair confirming by letter his 
understanding of the meeting of February 5 
as related to him by his client and suggest- 
ing that the consideration for the release be 
in the sum of $25,000. Immediately there- 
after the attorney for Food Fair phoned 
the attorney for Taxin and stated that the 
letter was a breach of the understanding 
and that the letter should be destroyed. 
Thereafter, on February 13, 1958, the attor- 
ney for Taxin received a letter from the 
attorney for Food Fair, dated February 11, 
1958, specifically and definitely denying 
that any such promises as contained in the 
letter of February 7 had been made and 
further stating: “If the offer contained in 
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your letter of February 7 is based upon the 
assumption that these promises were made 
and upon reliance that those alleged prom- 
ises will be carried out then the offer can- 
not be accepted.” It will be noted that the 
affidavits referred to and the two letters do 
not charge Mandell with having made any 
misrepresentations whatever. The affidavit 
of John Taxin filed in support of the posi- 
tion taken by plaintiffs corroborates the 
aforesaid facts but specifically makes no 
reference to any statements or misrepre- 
sentations made on behalf of Mandell. We 
have no further documentary evidence, but 
we assume that there were negotiations 
leading up to the ultimate execution of the 
release on March 28, 1958. An examination 
of the depositions clearly discloses that no 
representations or misrepresentations other 
than appear in the release itself were made 
by Mandell between February 10 and March 
28, 1958. On the contrary, it appears, 
taking the situation in the light most favor- 
able to the plaintiff, that Mandell made no 
fraudulent misrepresentations at any time 
during these negotiations. 


Counsel for plaintiffs says, notwithstand- 
ing the above facts, that a conspiracy 
existed prior to the entry of these negotia- 
tions in which Mandell and Food Fair were 
co-conspirators; that the obtaining of the 
release was a part of this general conspiracy 
and that Food Fair acted fraudulently and 
that therefore the release is ineffective as 
far as Mandell is concerned. He states in 
his brief at page 11: ‘‘The fact that Mandell 
defendants did not personally make any 
fraudulent misrepresentation is of no moment 
in view of the conspiracy charge. No cita- 
tion of authority is necessary to establish 
that a conspirator is responsible for the acts 
of his co-conspirators.” 


Both parties admit that the terms of the 
release if valid are binding. Releases of 
private antitrust claims are legal and are in 
accord with public policy. Absent the 
“part and parcel of the conspiracy” charge, 
we look first to see whether there is any 
material fact which should go to a jury to 
determine the validity of the release as be- 
tween Mandell and Taxin and to determine 
that we look to the Federal law,’ although 


1“Tt is well settled that injury and damage 
to a private party resulting from violations of 
the antitrust laws is a tortious act. The al- 
legedly injured may compromise a cause of ac- 
tion based on such a claim in the same manner 
as any other tortious act may be compromised 
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and settled.’’ Solar Electric Corp. v. General 
Electric Co., 156 F. Supp. 51, 58 (W. D. Pa. 
1957). 

2United States, ex rel Marcus v. Hess, 154 
F. 2d 291 (3 Cir. 1946); and Panichella v. Pa. 
Railroad Co., 268 F. 2d 72 (3 Cir. 1959). 
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both parties agree that there is not substan- 
tial difference between the Pennsylvania 
law and the Federal law, and both parties 
rely largely on the Bardwell case* which 
they agree best explains Pennsylvania law 
on this subject. We find the Federal cases 
more favorable to plaintiffs, but we also 
find them distinguishable from the case at bar. 


The legal problem has arisen frequently 
in Federal cases particularly under the Fed- 
eral Employers Liability Act where claim- 
ants have executed releases and have alleged 
that a promise to do something in the 
future, beyond the written terms of the 
release, was made but never carried out. 
Where fraud is alleged, under such circum- 
stances, the Courts have held that it is 
a question for a jury. In Dice v. Akron, 
Canton and Youngstown Railroad Company 
(Ohio, 1952) 34290 Sa 359 /2aSt eCtesk2. 
the Supreme Court of the United States 
held that in an action under the Federal 
Employers Liability Act the question of the 
validity of a release granted to the carrier 
by the injured employee is to be deter- 
mined by Federal rather than State law. 
In that case the Court stated: 


“A release of rights under the Act is 
void when the employee is induced to 
sign it by the deliberately false and mate- 
rial statements of the railroad’s author- 
ized representatives made to deceive the 
employee as to the contents of the release.” 


The Dice case was cited in the case of 
Marshall v. New York Central Railroad Com- 
pany, 218 F. 2d 900 (1955). The Court in 
the Marshall case held that the question of 
whether the release was procured by fraud 
was a question for the jury. The Court 
also cited with approval a case relied on by 
Taxin. Gifford v. Wichita Falls and S. Ry. 
Company, (5 Cir. 1954) 211 F. 2d 494. 
These cases and those cited therein present 
the strongest possible argument in favor of 
plaintiffs who seek to avoid the release 
here. We note some differences, however, 
in the factual situation there than in the 
matter we must decide. In the leading 
cases cited, the issue was always under the 
Federal Employers Liability Act and there 
was always a claim by an employee which 
had been settled under most unusual cir- 
cumstances and in which the employee, 
generally not represented by counsel and 
unaware of his rights, had executed a 
release on the promise of the claim agent 


5 Bardwell v. Willis Co., 375 Pa. 503 (1953). 
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or other representative of the employer to 
do some act for him in the future (such as 
in the Wichita case, or where the releasor 
was an ignorant person and had no clear 
understanding of her rights, as in the 
Marshall case). More important, however, 
is the fact that in each of these cases a 
definite misrepresentation was alleged and 
proven. In our case there is absolutely no 
evidence insofar as the affidavits or depo- 
sitions are concerned to show that at any 
time Mandell made any misrepresentation 
whatever, nor is there any allegation that 
plaintiffs relied on Mandell doing anything 
in the future, although they may have alleged 
that they relied on things which Food Fair 
agreed to do in the future. Since, as we 
have said, both parties seem to rely on the 
Bardwell case, in which Mr. Justice Bell said: 


“Fraudulent misrepresentations may be 
proved to modify or avoid a written 
contract if it is averred and proved that 
they were omitted from the (complete) 
written contract by fraud, accident or 
mistakepe jeu (Abepma507) 


we comment briefly on it. Also, plaintiff in 
support of his position under the Bardwell 
case cites Boyd’s Estate, 394 Pa. 225 (1958) 
in which the Court said: 


“ce 


. If the written agreement was 
intended by the parties to encompass the 
matter in dispute, then evidence of a con- 
trary nature based upon an oral agree- 
ment at the time of the execution of the 
written agreement was barred in the 
absence of fraud, accident or mistake 
ee at Dpucosecoo) 

The Bardwell and Boyd’s Estate cases involve 
the Pennsylvania Parol Evidence rule. The 
Marshall and Wichita cases were decided 
after conflicting testimony had been taken, 
but the basic issue is the same, and Mandell 
has avoided liability under both standards. 
Can this plaintiff avoid an admittedly bind- 
ing release when all of the evidence avail- 
able clearly shows that Mandell made no 
misrepresentations, and when the documen- 
tary evidence involved clearly indicates that 
both parties involved in the actual misrep- 
resentations, that is to say, Food Fair and 
plaintiff, mutually agreed that the alleged 
oral promise should be kept out of the 
written agreement? (This agreement was 
set forth in the affidavit of John Taxin.) 
Certainly there was no accident or mistake, 
and if there were fraudulent misrepresenta- 
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tions made which were relied on to the 
detriment of the plaintiffs, and which there 
was no intention to keep in the future on 


the part of the promisor, then admittedly - 


Mandell neither made any such misrepre- 
sentations, nor can we find that he failed 
to do something in the future which he 
never promised to do in the first place. We 
are bound by the record before us and we 
have searched arduously but in vain to find 
some fact material to this allegation of 
fraud which could be submitted to a jury.’ 


This brings us then to the claim that the 
release was “part and parcel of the con- 
spiracy” and that if there is a factual ques- 
tion which Food Fair could be held to 
answer (although we do not pass on that 
question at this time) then Mandell could 
also be held because it is alleged that he 
was originally a co-conspirator with Food 
Fair. As previously stated, neither counsel 
has been able to cite any authority on this 
problem nor have we been able to find an 
applicable decision. In the absence of any 
fact in the proceedings thus far to show 
that Mandell conspired with Food Fair in 
actually obtaining the release or in the 
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absence of any fact to show that he knew 
or should have known that fraudulent misrep- 
resentations were being made by Food Fair, 
or in the absence of any proof that he was 
a third-party beneficiary of this contract of 
release and having paid good consideration ° 
therefor, we must hold that he is entitled 
to the benefit of the release and that the 
plaintiffs as to him are bound by the terms 
thereof. To hold otherwise, we believe, 
would mean that in any case in which a 
group of conspirators were involved in an 
antitrust case none could obtain a valid, 
binding release if one of the conspirators 
obtained a release by fraud. This, it is 
submitted, would not only be contrary to 
the law but contrary to public policy. 

In view of our findings here, it is unnec- 
essary to pass on the question as to the 
applicability of the Statute of Limitations 
raised by the movant. 


Our decision here involves a controlling 
question of law as to which there is sub- 
stantial ground for a difference of opinion 
and an immediate appeal from the orde: 
may materially advance the ultimate termi- 
nation of the litigation. 


[7 69,714] Ellis Gadol and Selma Gadol, co-partners doing business as Four Corners 
Pharmacy v. Dart Drug Corporation and Peoples Service Drug Stores, Inc. 


In the Maryland Court of Appeals. September Term, 1959. No. 193. Filed May 13, 1960. 
Appeal from the Maryland Circuit Court for Montgomery County. James H. Pucx, 


Judge. 


Maryland Fair Trade Act 


Fair Trade—Defenses—Abandonment of Fair Trade Program—Factors Militating 
Against Enforcement—Proximity to Non-Fair Trade Areas—Uncertainty of the Law 
(Trading Stamps).—Manufacturers’ failure to bring suits enforcing their fair trade prices 
did not constitute abandonment of their fair trade programs where (1) they had been 
successful in obtaining compliance without resort to litigation in cases in which they had 
received complaints, and (2) there were factors which militated against more aggressive 
enforcement (the proximity of the area to nonfair trade areas, and the uncertainty of the 
law as to the effect of giving trading stamps). 

See Fair Trade, Vol. 1, { 3440.22. 

Fair Trade—Suit by Retailers—Effect of Manufacturers’ Enforcement Policies.— 


Since retailers suing to enforce fair trade prices stand in no better position than the 
manufacturers, they were required to establish diligence in enforcement by the manufac- 


Cir. 1950), cert. denied 340 U. S. 943; Duffy 


4Combined Bronx Amusements, Inc. V. 
Warner Bros. Pictures, Inc. [1955 TRADE 
CASES { 68,123], 132 F. Supp. 921 (S. D. N. Y. 
1955). And see Suckow Borax Mines Consoli- 
dated, Inc. v. Borax Consolidated, Ltd. [1950- 
1951 TRADE CASES f 62,714], 185 F. 2d 196 (9 
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Theatres v. Griffith Consolidated Theatres [1953 
TRADE CASES { 67,615], 208 F. 2d 316 (10 Cir. 
1953). 

5 Mandell paid $12,000 of the $18,000 total paid 


for the release. 
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turers, and an injunction in their favor could provide for its dissolution if the manufacturers 


should cease that diligence in the area involved. 


See Fair Trade, Vol. 1, {| 3330.22. 


For the appellants: Joseph S. Kaufman, Baltimore, Md. (Bernard S. Meinicove, 
Baltimore, Md., and Stedman Prescott, Jr., Silver Spring, Md., on the brief). 


For the appellees: William B. Kempton, Baltimore, Md. (F. Fulton Bramble, Baltimore, 
Md., and James Henry Murdock, Rockville, Md., on the brief), for Peoples Service Drug 
Stores, Inc.; and J. E. Bindeman, Washington, D. C. (Leonard W. Burka, Washington, 
D. C., and Plummer Shearin, Silver Spring, Md., on the brief), for Dart Drug Corp. 


[Fair Trade Actions—Abandonment as 
Defense | 


Brune, Chief Justice [Jn full text]: In 
this Fair Trade Act case the complainants- 
appellants, Ellis and Selma Gadol, are the 
proprietors of the Four Corners Pharmacy, 
which is on the outskirts of Silver Spring in 
Montgomery County, and the respondents- 
appellees, Dart Drug Corporation of Mary- 
land (Dart) and Peoples Service Drug 
Stores, Inc. (Peoples), each own and operate 
another drug store in the vicinity. Silver 
Spring is in the area which is suburban to 
Washington, D. C., and there is no Fair 
Trade Act in the District of Columbia. Dart 
owns one other drug store, at Bethesda, 
also in the Washington suburban area. 
Peoples’ store in direct competition with 
the Gadols is one of a chain of drug stores 
operating in and around Washington. The 
Gadols brought this suit in the Circuit Court 
for Montgomery County for injunctive re- 
lief, both temporary and permanent, to 
restrain Dart and Peoples from advertising 
and selling the products of four named 
manufacturers at less than the minimum 
retail resale prices fixed by those manufac- 
turers under the Maryland Fair Trade Act 
(Code (1957), Art. 83, §§ 102-110, the “Fair 
Trade Act” or the “Act”). An interlocutory 
injunction was issued by the late Judge 
Reeves on July 28, 1958. Following a hearing 
more than a year later, an order dissolving 
the interlocutory injunction, dismissing the 
bill and thereby denying a permanent in- 
junction, was entered by Judge Pugh on 
November 12, 1959. The Gadols appeal 
from that order. 


This appeal turns upon whether or not 
there has been reasonable diligence on the 
part of the manufacturers to enforce ad- 
herence to their Fair Trade prices. Judge 
Pugh held that there had not been, and he 
dismissed the bill. There was no denial— 
on the contrary it was admitted—that the 
respondents had advertised and made sales 
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at less than the manufacturers’ Fair Trade 
prices. The defense was that the complain- 
ants were barred by lack of diligence of the 
four manufacturers in enforcing compliance 
with such prices, and hence that no valid 
Fair Trade prices were in existence, and 
action against these respondents is claimed 
to be discriminatory. 


[Enforcement Policies] 


The four manufacturers whose products 
are involved are Johnson & Johnson, Bristol- 
Myers Company, Mead-Johnson Company, 
and Miles Laboratories, Inc. Each of them 
has taken appropriate steps to establish 
Fair Trade prices, and there seems to be no 
question that each has given adequate notice 
to the trade of those prices and of changes 
from time to time made therein. Their 
respective usual Fair Trade enforcement 
procedures and policies, as shown by the 
evidence, may be summarized as follows: 

Johnson & Johnson. Notice of violations 
is received from their own salesmen, com- 
petitors, a local pharmaceutical association 
or a Fair Trade Service Bureau. Upon re- 
ceipt of a complaint, a salesman will call 
upon the alleged violator and request that 
he raise his prices to the established mini- 
mum. If this fails, a letter is sent to the 
violator from the company’s home offices. 
Thereafter a salesman will follow up the 
letter to see whether compliance has been 
obtained. Professional shoppers are some- 
times employed. If compliance is not ob- 
tained, the company’s counsel sends a regis- 
tered letter to the violator. If all of these 
efforts fail, counsel would be employed to 
bring suit, but suit would be brought only 
if negotiations failed. 

Bristol-Myers Company. Violations are re- 
ported by salesmen or competitors. Vio- 
lators are notified by registered letter, and 
this is followed up by a visit from a salesman, 
If compliance is not obtained, a profes- 
sional shopper makes three separate shop- 
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pings; and if violations still continue, the 
evidence is turned over to local counsel with 
instructions to sue. 


Mead-Johnson Company. Violations are re- 
ported by salesmen and competitors. Sales- 
men are instructed to watch advertisements 
in newspapers. After a violation is reported 
a warning letter is sent to the alleged vio- 
lator and shoppings are made to check 
compliance. If compliance is not obtained, 
a second warning letter is sent; and if this 
is ineffective the matter is referred to the 
home office. 


Miles Laboratories, Inc. Notice of viola- 
tion is received from salesmen or com- 
petitors, and a letter is written to the 
alleged violator. If there is no correction, 
a visit by a salesman or by counsel, who is 
also an assistant secretary of the company, 
follows. If violations continued, suit would 
be filed. 

[Suits] 


The implementation of the manufacturers’ 
procedures and policies in Maryland in 
general and in the Washington suburban 
area in particular may be thus summarized: 


Johnson & Johnson. Ten instances were 
cited where the above procedures resulted 
in compliance. No suits had to be brought. 
The situation in Maryland was complicated 
by the giving of trading stamps by a num- 
ber of dealers. Johnson & Johnson amended 
their contracts and prices to meet this by 
permitting a 3% merchandising allowance. 
Action had been deferred on this matter 
pending decision in the case of Dart Drug 
Corp. v. Lilly [1958 TravE CAsEs { 68,969], 
216 Md. 20, 139 A. 2d 272 (decided March 
3, 1958). Johnson & Johnson has had no 
problem with Drug Mart, another dealer 
in the Washington suburban area, since 
July, 1958. Dart and Peoples were visited 
several times and Johnson & Johnson was 
on the point of suing Dart when this suit 
was filed. 


Bristol-Myers Company. Testimony as to 
this. company was limited to the year 1958 
and thereafter. In 1958 the Company was 
notified of violations by Dart and Peoples 
and perhaps. by one or two others. In 
September, 1958, Bristol-Myers had sixty- 
four retail outlets shopped for five of its 
products, and ten violations were reported. 
Seven were thought to have been inad- 
vertent; all of these violations were cor- 
rected within two weeks as a result of 
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salesmen’s visits. At the time of the trial 
in November, 1959, a staff attorney for 
Bristol-Myers testified that since an investi- 
gation of the Company’s enforcement policy 
in 1958 his Company had notice of only six 
violators. Three violators in Maryland, two 
of them in the Washington suburban area, 
were reported in the six months preceding 
the trial. Two of the three offenders ceased 
violations promptly after notification. The 
case against the third was turned over to 
Maryland counsel for action and suit was 
filed in September, 1959. Bristol-Myers has 
probably several thousand outlets in Mary- 
land. It had contemplated suit against Dart 
and Peoples when this suit was brought. 


Mead-Johnson Company. Suit was brought 
by Mead-Johnson in the United States Dis- 
trict Court for the District of Maryland 
against Dart. The case did not come to 
trial because of the pendency of another 
case involving several questions, among 
them the effect of giving trading stamps. 
This other suit was originally filed in the 
Federal Court but was refiled in a State 
Court in Baltimore. The plaintiff drug 
manufacturer in that case is not one of the 
four manufacturers whose products are in- 
volved here. In several instances, com- 
pliance has been obtained without litigation. 
One such instance involved a Peoples Drug 
store at College Park, in Prince George’s 
County. 

Miles Laboratories. Suits were brought by 
this corporation in the Federal Court at 
Baltimore against Dart and Peoples in De- 
cember, 1957. They have not come to trial 
and have been held under a stay order for 
the same reason that the Mead-Johnson suit 
against Dart has not yet come up. 


[Subsequent Enforcement Activity] 


About two weeks after the determination 
of the instant suit in the Circuit Court for 
Montgomery County Johnson & Johnson 
brought suit against Dart in the Federal 
Court at Baltimore, and on January 19, 
1960, Judge Watkins filed an opinion hold- 
ing that the plaintiff was entitled to a pre- 
liminary injunction. See The Daily Record 
(Baltimore), January 29, 1960. Judge Wat- 
kins was, of course, informed of Judge 
Pugh’s decision in the instant case. He 
accepted it (unless reversed by this Court) 
as a binding determination that as of No- 
vember 10, 1959, Johnson & Johnson’s en- 
forcement of its Fair Trade prices had not 
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been sufficiently diligent, but he found that 
as of the time of the hearing before him 
on January 18, 1960, it was sufficiently dili- 
gent. He noted various actions taken by 
Johnson & Johnson during the interim to 
enforce compliance, including (but not in 
this exact order): (i) demands made upon 
Dart; (ii) meetings of Johnson & Johnson’s 
local representatives, at which they were 
instructed to call upon the trade and give 
notice of Johnson & Johnson’s intention to 
enforce Fair Trade prices, and were also 
instructed to increase their efforts to detect 
violations; (iii) the sending of notices to 
some 1425 known retailers in Maryland; 
(iv) the employment of a detective agency 
as shoppers to check up on possible viola- 
tions; (v) a conference with the Prince 
George’s-Montgomery Pharmaceutical As- 
sociation; (vi) a conference with the ex- 
ecutive vice president of Peoples. At this 
last conference Peoples indicated a prefer- 
ence for Fair Trade and a willingness to 
comply, if competitors were prevented from 
price cutting. Johnson & Johnson had also 
sued a dealer at Dundalk (in the Baltimore 
suburban area), and on the day of the hear- 
ing expressed its intention to sue another in 
Montgomery County. This suit was filed 
the next day, the date of Judge Watkin’s 
Opinion. 

Judge Watkins’ opinion also pointed out 
that five Fair Trade cases on the docket of 
the Federal Court had been temporarily 
stayed, with the right to any party to re- 
quest the Court to lift the stay at any time, 
pending the determination of similar cases 
in the Courts of Baltimore City, particularly 
cases involving questions arising from the 
giving of trading stamps or cash register 
receipts. 


Of course, the evidence of the above recent 
activity by Johnson & Johnson was not be- 
fore Judge Pugh and cannot affect our de- 
cision as to whether or not his order here 
involved should be affirmed or reversed. It 
does point up the fact that more could 
have been done by Johnson & Johnson and 
by the other three manufacturers than was 
done; but that is not determinative of the 
case. The question is whether enough has 
been done, that is, whether or not there 
has been reasonable diligence by the manu- 
facturers in the enforcement of their Fair 
Trade prices. Hutzler Bros. Co. v. Remington 
Putnam [1946-1947 Trane Cases { 57,452], 
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186 Md. 210, 46 A. 2d 101; Dart Drug Corp. 
v. Lilly, supra [1958 Trape Cases § 68,969], 
216 Md. 20, 139 A. 2d 272; General Electric 
Co. v. Home Utilities Co, [1955 TRADE CASES 
J 68,148], 131 F. Supp. 838 (D. C., Md.), 
affd. 227 F. 2d 384 (C. A., 4th). 

The respondents rely heavily on voluminous 
newspaper advertisements by the drug stores 
and other stores in the Maryland area 
suburban to a Washington offering products 
of the four manufacturers at less than Fair 
Trade prices and on numerous purchases by 
persons employed as shoppers made at vari- 
ous stores in the Washington suburban area 
at less than Fair Trade prices. (Some of 
the affidavits of shoppers show that some 
negotiating was done to obtain such lower 
prices.) The respondents contend with a 
good deal of force that it would not have 
imposed any great burden on the manufac- 
turers to learn of such advertisements and 
to take policing action based thereon. 


[Factors Discouraging Enforcement] 


There seems to be little doubt that two 
factors have militated against the most ag- 
gressive enforcement of Fair Trade prices 
in this case. One is the proximity of the 
Washington suburban area to the District 
of Columbia which has no Fair Trade Act. 
The other is the uncertainty relating to the 
effect of giving trading stamps or the mak- 
ing of similar allowances, which is a bone 
of contention in other cases now pending 
and above referred to. (Of the four manu- 
facturers here involved only one, so far as 
the record shows, has moved to solve this 
problem by amending its contract.) The 
giving of trading stamps in some stores was 
mentioned in Dart Drug Corp. v. Lilly, 
supra, but that case did not adjudicate the 
effect thereof. The opinion noted that there 
had been some question as to whether the 
giving of trading stamps constituted a vio- 
lation of Fair Trade contracts, that courts 
had disagreed on the question, that the 
parties to that case then conceded that it 
did constitute a violation, and that the wide- 
spread use of these stamps was a compara- 
tively recent development. 

The learned trial judge in the present case 
adopted flatly the view that because of the 
proximity of the Washington suburban area 
to the non-Fair Trade area of the District 
of Columbia the “manufacturers are duty 
bound to be more alert and aggressive than 
in other parts of the State of Maryland.” 
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No authority is cited in support of this 
statement. 


A practical view quite at variance with it 
is expressed in a note entitled The Operation 
of Fair Trade Programs, 69 Harv. L. Rev. 
316, in which (at p. 326) the authors state: 

“In contrast to the comparative case of 

enforcement in rural regions, enforcement 

is practically impossible in areas con- 
tiguous to nonfair-trade states or the Dis- 
trict of Columbia. Since consumers can 
readily travel to the nonfair-trade area to 
make purchases, dealers in the fair-trade 
area are under pressure to meet the cut 
prices. In such a situation, rigid enforce- 
ment of the fair-trade price would only 

deprive retailers in the fair-trade area of a 

great deal of business.” 

We find it difficult to adopt either of the 
conflicting views dogmatically, though the 
proximity of a non-Fair Trade area is, we 
think, a factor to be considered in determin- 
ing the question of reasonable diligence. For 
the manufacturer who wishes to enforce 
Fair Trade prices the proximity of such an 
area neither excuses throwing in the sponge 
nor demands the impossible in efforts or 
results. 

The manufacturers whose products are 
involved in this case were certainly not 
overzealous in policing prices in the Wash- 
ington suburban area in Maryland or in 
bringing suits to maintain their Fair Trade 
prices for some months prior to the institu- 
tion of this suit, and they appear to have 
been well satisfied to let the Gadols take the 
initiative. Indeed, Mr. Gadol’s testimony 
indicates that the complainants brought this 
suit themselves because the manufacturers 
would not bring suit. On the other hand, it 
is a fair inference from the record that the 
Gadols have had rather full cooperation 
from these manufacturers, at least in as- 
sembling and presenting the evidence, in 
this case. It is also true, as pointed out in 
the above note in 69 Harv. L. Rev. (at 
p. 343) that a suit by a retailer makes it 
possible to deal in one case with the Fair 
Trade products of several manufacturers. 
This note also suggests difficulties which 
might be encountered if one or more manu- 
facturers joined in such a suit. It should 
also be borne in mind that for over a year 
before the hearing of this case on the ap- 
plication for a permanent injunction, these 
respondents, who had been two of the most 
active price cutters in the area, were under 
the restraint of the temporary injunction, 
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and that Dart was once fined for contempt 
for violation thereof while it was in force. 


[Reasonable Diligence | 


The actual enforcement procedures of the 
four manufacturers, at least up to the point » 
of bringing suits, although varying some- 
what as between themselves, followed much 
the same pattern as was involved and held 
sufficient in Hutzler Bros. Co. v. Remington 
Putnam, supra; Donner v. Calvert Distillers 
Corp. [1950-1951 Trape Cases J 62,740], 196 
Md. 475, 77 A. 2d 305; and in Dart Drug 
Corp. v. Lilly, supra. In the last case the 
manufacturer’s procedure was thus sum- 
marized: 


“Tt was shown that Lilly relies largely, in 
its enforcement program, upon complaints 
received from local druggists in active 
competition with an alleged violator, and 
complaints received from several active 
druggists’ associations. It also instructs 
its salesmen, of whom there are 18 in 
the State, to report violations observed. 
Upon receiving a complaint, it was shown 
that the practice was to have the district 
manager or a salesman investigate and 
talk to the offender. If this is not suc- 
cessful, the manager of the legal depart- 
ment sends a registered letter of warning. 
If necessary, this is followed by the in- 
stitution of suit.” 


(216 Md. at 24). 


Similar procedures were also held to show 
reasonable diligence in such cases in other 
courts as: General Electric Co. v. Home 
Utilities Co., supra; Eastman Kodak Co. v. 
Home Utilities Co. [1956 ‘TRADE CasEs 
7 68,294], 138 F. Supp. 670 (D. C., Md.), 
affd. [1956 TrapE Cases § 68,382], 234 F. 
2d 766 (C. A., 4th); Lionel Corp. v. Klein 
[1955 Trane Cases J 68,085], 114 A. 2d 652 
(Del. Ch.); General Electric Co. v. R. H. 
Macy & Co. [1950-1951 TrapE Cases 
7 62,764], 103 N. Y. S. 2d 440, 199 Misc. 87, 
app. dis. (voluntary order of appellant fol- 
lowed by court order of dismissal as moot) 
278 App. Div. 939, 940, 105 N. Y. S. 2d 1003; 
General Electric Co. v. Klein-on-the-Square, 
Inc. [1953 Trape Cases 67,443], 121 
Neeiv¥enS2desAGeNray. Sup. 1Gts). Seetalso 
note, 69 Harv. L. Rev., above cited, pp. 335- 
336. Contra to cases above cited, on facts 
almost identical with those in the General 
Electric Co. v. Klein-on-the Square, Inc., is 
General Electric Co. v. Federated Dept. Stores, 
Inc., CCH Trane Rec. Rep, (1955 TRaApE 
Cas.) Par. 68,098 (E. D., Wis.). 
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It is settled that a manufacturer need not 
sue all violators of his Fair Trade prices 
in order to show reasonable diligence. Hutzler 
Bros. Co. v. Remington Putnam; Donner v. 
Calvert Distillers Corp.; General Electric Co. 
v. R. H, Macy & Co.; all above cited. 


The evidence, we think, shows that, on 
the whole, the four manufacturers were suc- 
cessful, both in the general trading area 
here involved and in the State of Maryland 
as a whole (cf. Dart Drug Corp. v. Lilly, 
supra), in obtaining compliance without re- 
sort to litigation in cases in which they re- 
ceived complaints of violations. Their al- 
leged lack of diligence rests largely on their 
failure to do more to police prices and on 
their failure to bring suits. We think, how- 
ever, that the action which we have already 
outlined, which they did take and its gen- 
eral efficacy in obtaining compliance in cases 
of reported violations was, in the light of 
existing circumstances, sufficient to show 
reasonable diligence in enforcement, not- 
withstanding the fact that these manufac- 
turers failed to take some action which they 
well might have taken (such as that, largely 
by way of intensification, which Johnson & 
Johnson has in fact taken since the decision 
of this case by the Circuit Court). Existing 
doubts as to the effect of giving trading 
stamps or the like, the pendency of Dart 
Drug Corp. v. Lilly, supra, the pendency of 
other cases which directly involve the ques- 
tion of giving trading stamps and the like, 
and the pendency of this very case, with its 
long oustanding temporary injunction, af- 
forded, we ‘think, reasonable grounds for 
these manufacturers not being more aggres- 
sive in enforcement during the year or more 
preceding the filing of this suit and during 
the year and more of its pendency. We 
conclude that despite their temporary lack 
of aggressiveness, there was sufficient effort, 
and successful effort, in accordance with 
established patterns of enforcement as to 
negate a waiver or abandonment of Fair 
Trade prices on their part, or such lack of 
diligence as would bar relief. In so holding, 
we assume, and it has not been otherwise 
contended, that the complainant retailers 
stand in no better position on the question 
of reasonable diligence than do the manu- 
facturers. 


There is little, if any, dispute with regard 
to the facts of the case. What constitutes 
reasonable diligence is, we think, a mixed 
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question of fact and law. We are not un- 
mindful of Rule 886a of the 
Rules, which provides that where a case 
has been tried by the lower court without 
a jury, this Court will review the case both 
upon the law and the evidence, but that the 
judgment (which includes an order or de- 
cree) of the lower court will not be set aside 
on the evidence unless clearly erroneous, 
and that due regard will be given to the 
opportunity of the lower court to judge the 
credibility of the witnesses. That oppor- 
tunity is not involved here, since there is 
no real conflict in the evidence. In this case 
we think that the Chancellor drew an er- 
roneous legal conclusion from the evidence 
before him as to what constituted reasonable 
diligence and that the order of dismissal 
should therefore be reversed. 


[[njunction—Continued Enforcement 
Required | 


The case will, therefore, be remanded for 
further proceedings and for the entry of a 
decree not inconsistent with this opinion. 
Such a decree should provide for the issu- 
ance Of a permanent injunction. It might 
also expressly grant to the respondents leave 
to apply for its dissolution, in whole or in 
part at any time if the manufacturers, or 
any of them, should cease to exercise rea- 
sonable diligence to enforce their respective 
Fair Trade prices in the trading area where 
the respondents and the complainants are in 
competition. (The rights of the complainant 
retailers to relief under the Fair Trade 
Act would not seem to extend beyond such an 
area.) In a number of cases injunctions have 
been granted subject to conditions as to more 
intensive or extensive enforcement of Fair 
Trade prices. See General Electric Co. v. 
R. H. Macy & Co., supra; Colgate-Palmolive 
Co. v. Max Dechter & Sons, Inc. [1956 TRADE 
Cases { 68,381], 142 F. Supp. 545 (D. C. 
Mass.) ; Fishman v. Kaye, CCH Trape Rec. 
Rep, (1950-51 Trape Cases) Par. 62,718 (N. 
J. Super. Ct.); Seagram-Distillers Corp. v. 
New Cut Rate Liquors, Inc., on temporary in- 
junction [1955 Trape Cases J 68,004], 221 F. 
2d 815 (C. A., 7th), reversed on permanent in- 
junction for lack of jurisdiction [1957 TRADE 
Cases J 68,719], 245 F .2d-453 (C. A., 7th). 
Order reversed and case remanded for fur- 
ther proceedings and the entry of a decree 
not inconsistent with this opinion; costs to 
be paid by the appellees. 
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Cited 1960 Trade Cases 
Mead Johnson & Co. v. Wagonfeld 


76,811 


[69,715] Revlon, Inc. v. Henry Modell & Co., Inc. 


In the New York Supreme Court, New York County, Special Term, Part I. 143 
N. Y. L. J., No. 88, page 13. Dated May 6, 1960. 


New York Fair Trade Act 


Fair Trade—Contempt—Defenses—Taxes Not Included on Sales Slip.—A contention 
that federal and city taxes were not included on sales slips sufficiently raised an issue as 
to whether or not there had been a violation of a fair trade injunction. 


See Fair Trade, Vol. 1, § 3380.34. 


[Fair Trade Action] 


Loreto, Justice [In full text]: Motion to 
punish defendant for contempt for violating 
the injunction provisions in a judgment en- 
tered February 18, 1958, which prohibited 
defendant from selling at retail articles 
manufactured by the plaintiff below fair 
trade practice [prices] established by it. The 
defendant denies the charges of violations and 
states that the sales slip attached to the 
moving papers did not reflect the actual 
prices charged since they did not include 


the federal and city taxes which were col- 
lected but not charged on the sales slip. The 
court cannot resolve the matter on the 
papers submitted. Testimony must be taken 
concerning the disputed issues. Accordingly, 
the matter is referred to Hon. Nathan. B. 
Gurock, special referee, to take proof of the 
parties on the issues raised and to report to 
the court with his recommendations. Pend- 
ing the coming in of the report, the final 
disposition of the motion will be held in 
abeyance. 


[7 69,716] Rothman v. Alexander’s Dept. Stores. 
In the New York Supreme Court, Bronx County, Special Term, Part I. 143 N. Y.L.J., 


No. 92, page 14. Dated May 12, 1960. 


New York Fair Trade Act 


Fair Trade—Person Who May Maintain Suit—Competitor of Violator—Defenses— 
Validity of Contract—Lack of Enforcement.—A temporary fair trade injunction was denied 
where the action was by a neighborhood drug store against a store located some distance 
away, and there were questions as to the existence of competition, validity of the fair trade 


contracts, and enforcement policies of the manufacturers. 
See Fair Trade, Vol. 1, J 3130.34, 3330.34, 3350.34, 3440.34. 


[Fair Trade Action] 


Macxowltz, Justice [In full text]: This is 
a motion for an injunction pendente lite 
based on alleged violations of “fair trade” 
agreements. This action is brought by a 
neighborhood drug store against one store 
of a chain of department stores located 
some distance away. Not only are issues 
raised as to whether competition exists with 
respect to the commodities involved and as 
to the validity of the alleged fair trade con- 


tracts, but defendant’s papers claim a gen- 
eral custom in the city to sell the items 
involved at “cut prices.” It is also claimed 
that the manufacturers themselves have 
failed to enforce their fair trade agreements. 
In view of the foregoing, the drastic relief 
sought should be withheld and the motion 
denied (Pordes v. Lythe [1955 TrapE CASES 
7 67,999], 2 Misc. 2d 323). However, the 
plaintiff may have an early trial if he so 
desires. Settle order. 


[69,717] Mead Johnson & Co. v. Wagonfeld. 
In the New York Supreme Court, New York County, Special Term, Part I. 143 
N. Y. L. J., No. 83, page 13. Dated April 29, 1960. 
New York Fair Trade Act 


Fair Trade—Contempt—Defenses—lInsufficient Identification of Sales Persons.—A 
contention that persons who allegedly made sales below fair trade prices were insufficiently 
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76,812 


Court Decisions 
Local 24, International Brotherhood of Teamsters, etc. v. Oliver 


identified in affidavits of a fair trader’s “shoppers” required that a motion to punish a 
defendant for contempt for violating a fair trade injunction be held in abeyance pending 
the report of a special referee. 


See Fair Trade, Vol. 1, 1 3380.34. 


[Fair Trade Action] 


Loreto, Justice [In full text]: Motion to 
punish defendants for contempt for violat- 
ing the injunctive provisions in a judgment 
entered July 30, 1956, which prohibited de- 
fendants from selling at retail articles manu- 
factured by the plaintiff of infant and adult 
nutritional diet below fair trade prices estab- 
lished by it. The defendants deny the 
charges of violations and urge that the 
shoppers employed by the plaintiff in their 


affidavits fail to identify or describe suffh- 
ciently to identify the persons who allegedly 
made the sales. The court cannot resolve 
the matter on the papers submitted. Testi- 
mony must be taken concerning the dis- 
puted issues. Accordingly, the matter is 
referred to Hon. Nathan B. Gurock, special 
referee, to take proof of the parties on the 
issues raised and to report to the court with 
his recommendations. Pending the coming 
in of the report, the final disposition of the 
motion will be held in abeyance. 


[1 69,718] Local 24 of the International Brotherhood of Teamsters, Chauffeurs, 
Warehousemen & Helpers of America, et al. v. Oliver, et al. 


In the Supreme Court of the United States. No. 813. Decided May 16, 1960. 
On petition for writ of certiorari to the Supreme Court of Ohio. 


Ohio Antitrust (Valentine) Act 


Labor Unions Under State Antitrust Laws—Conflict with Federal Labor Laws.— 
The Ohio courts erred in striking down, as a violation of the Ohio antitrust law, pro- 
visions in a collective bargaining agreement between a truck drivers’ union and a group 
of motor carriers whereby (1) leased trucks, if not owner driven, had to be operated 
only by employees of certificated carriers, and (2) the carriers, before hiring extra 
trucks, had to use their own available equipment. Previously, the U. S. Supreme Court 
had upheld another provision in that same agreement which fixed a minimum rental 
for the lease of trucks, by the carriers, from lessor-owners (1959 TRADE CASES { 69,237), 
on the ground that its object was to protect the negotiated wage scale from the diminu- 
tion that might result if the rentals paid to lessor-drivers were less than their operation 
costs, and that the provision was therefore in accord with the paramount Federal labor 
laws. The other two provisions are “at least as intimately bound up with the subject 
of wages as the minimum rental provisions we passed on then.” 


See Combinations and Conspiracies, Vol. 1, § 2339, 2401, 2441, 2449.37. 


For the petitioner: David Previant, Milwaukee, Wis.; Robert C. Knee, Dayton, Ohio; 
and Bruce Laybourne, Akron, Ohio. 


For the respondents: Bernard J. Roetzel for Revel Oliver and Charles R. Iden for 
Interstate Truck Service, both of Akron, Ohio. 


[Labor Unions Under 
State Antitrust Laws] 


Per Curtam [Jn full text): The motion 


ion of this Court [1959 Trape CasEs 
| 69,237], 358 U. S. 283, the Court of Ap- 
peals set aside its previous order “as it 


for leave to use record in No. 49, October 
Term, 1958, is granted. The petition for 
certiorari is also granted. After our re- 
mand to the Court of Appeals of the 
State of Ohio, Ninth Judicial District, for 
proceedings not inconsistent with the opin- 


4 69,718 


concerns and applies to Revel Oliver, ap- 
pellee, as a lessor-driver” but continued 
the order in full force and effect “as it 
concerns and applies to Revel Oliver, ap- 
pellee, as a lessor-owner and employer of 
drivers of his equipment.” We read the 
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judgment of the Court of Appeals as 
enjoining petitioner and respondents A. C. E. 
Transportation Co. and Interstate Truck 
Service, Inc., from enforcing against re- 
spondent Oliver those parts of Article 32 
which provide that hired or leased equip- 
ment, if not owner-driven, shall be operated 
only by employees of the certificated or 
permitted carriers and require those car- 
riers to use their own available equip- 
ment, before hiring any extra equipment. 
Art. 32, §§ 4 and 5, 358 U. S., at 298-299. 
While we do not think the issue was ten- 
dered to us when the case was last here, 
we are of opinion that these provisions are 


Cited 1960 Trade Cases 
Parmelee Transportation Co. v. Keeshin 


76,813 


at least as intimately bound up with the subject 
of wages as the minimum rental provisions 
We passed on then. Accordingly, as in 
the previous case, we hold that Ohio’s 
antitrust law here may not “be applied 
to prevent the contracting parties from 
carrying out their agreement upon a sub- 
ject matter as to which federal law directs 
them to bargain.” 358 U. S., at 295. 


The judgment accordingly is Reversed. 
Mr. JUSTICE WHITTAKER dissents. 


Mr. Justice FRANKFURTER and Mr, JUSTICE 
STEWART took no part in the consideration 
or decision of this case. 


[69,719] Parmelee Transportation Co. v. John L. Keeshin, et al. 
In the United States District Court for the Northern District of Illinois, Eastern 


Division. No. 56 C 323. Dated May 10, 1960. 
Sherman and Clayton Acts 


Exclusive Dealing—Exclusive Right to Perform Interstation Transfer Services for 
Railroads—Necessary Averments—Public Injury.—In an action charging that, pursuant 
to an antitrust conspiracy, one transfer company rather than another was selected by a 
group of railroads to perform interstation transfer services for the group, the jury was 
instructed that it was to determine whether the selection of the one company rather 
than the other was “reasonably calculated to prejudice the public interest, and whether, 
by reason of that selection, there has been an appreciable lessening in service to the 
public or the public has been deprived of a service of overall superiority.” The jury 
was also instructed that the jointly executed exclusive contract did not violate the anti- 
trust laws, that the parties themselves were not part of the “public,” that a transaction 
involving “transfer service coupons’’ was not relevant if there was no increase in passenger 
rates, and that the “comparative services” provided by the two companies could be 
considered, 

See Combinations and Conspiracies, Vol. 1, § 2005.690; Private Enforcement and 
Procedure, Vol. 2, { 9009.475. 

For the plaintiff: John Paul Stevens, Lee A. Freeman, and Thomas C. McConnell, 
Chicago, Ill. 

For the defendants: Noah Walker, M. A. Garvey & D. J. Parker; Joseph H. Wright, 
Herbert J. Deany & Robert S. Kirby; Robert H. Bierma and M. J. Haberkorn; Albert J. 
Meserow, Jerome F. Dixon & Theodore J. Isaacs; Marvin A. Jersild and Charles I. 
Hopkins; F. O. Steadry and Edward Warden; Floyd E. Thompson, Albert E. Jenner, Jr., 
and Philip W. Tone; Floyd J. Stuppi; Joseph C. Owens; and Amos M. Mathews, all of 
Chicago, Ill. 

[Jury Instructions— 
Public Injury] 


Miner, District Judge [In full text except 
for omissions indicated by asterisks]: 
x ok x 


You are instructed that the Court has 


injury as a result of the award of the 
1955 transfer contract to defendant Rail- 
road Transfer Service, Inc., or by failing 
to award such contract to plaintiff, Parmelee 
Transportation Company. 


[Comparative Services} 


limited the issue to be tried before you 
to public injury, that is to say, whether 
or not the public has sustained or suffered 


Trade Regulation Reports 


The Court instructs the jury that on 
the question of public injury, you may 
consider, among other things, the compara- 


1 69,719 


76,814 


tive services provided by Parmelee and 
Railroad. Transfer Service, Inc., in con- 
nection with the interstation transfer of 
passengers and baggage. 

Kk ok x 


[Limitation of Issues] 


The Court has limited the issue before 
you to public injury. Other issues must 
not be considered by you. All questions, 
remarks, innuendoes and insinuations by 
counsel which have been ruled out and 
stricken from the record, regardless how 
often they have been repeated, are to be 
disregarded by you. 


[Parties Not Part of “Public”] 


You are further instructed that none of 
the parties hereto, either plaintiff or de- 
fendants, or their respective stockholders 
and officers, as such or in such capacities, 


are part of the public to be considered by - 


you in your 
injury. 
ORY 


deliberation as to public 


[Passenger Rates] 


You are instructed that if you believe 
from the evidence that the railroad com- 
panies have paid and are paying for the 
services rendered by defendant, Railroad 
Transfer Service, Inc., and that they have 
redeemed the transfer. service coupons col- 
lected by Railroad Transfer Service, Inc., 
out of their own funds, and if you further 
believe from the evidence that said pay- 
ments have not resulted in an increase 
of rates to the passengers, then and in that 
event such payments in the redemption of 
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said coupons are not a proper element in 
the determination of the issue herein. 


[Validity of “Exclusive” Contract] 


You are further instructed that as a 
matter of law, an exclusive contract with 
one transfer company, executed jointly 
by the Chicago terminal railroads, does not 
constitute a violation of the antitrust laws. 
In your consideration of the issue of 
whether there was public injury, you are 
not to consider any issue of the validity 
of that contract. 

x * x 


[Lessening of Service to Public] 


You are instructed that in order to an- 
swer the special interrogatory submitted 
to you, you must determine whether the 
selection of Railroad Transfer Service, Inc. 
rather than Parmelee Transportation Com- 
pany to perform the interstation transfer 
service in, Chicago was reasonably calcu- 
lated to prejudice the public interest, and 
whether, by reason of that selection, there 
has been an appreciable lessening in service 
to the public or the public has been de- 
prived of a service of overall superiority. 


[[nterrogatory] 


For your verdict you will answer the 
following interrogatory “Yes” or “No,” 
and sign your verdict. 


Has the selection of Railroad Transfer 
Service, Inc. rather than Parmelee Trans- 
portation Company to perform the inter- 
station transfer service for the railroads 
terminating in Chicago resulted in injury 
to the public? 


[7 69,720], Helena Rubenstein, Inc. v. Cincinnati Vitamin & Cosmetic Distributors Co. 


In the Ohio Court of Common Pleas, Hamilton County. No. A-174963, Dated May 
23, 1960. 


Ohio Fair Trade Act 
Fair Trade—Constitutionality of Ohio Act—Delegation of Legislative Power.—The 
1959 Ohio Fair Trade Act is not only an improper exercise of police powers (Union Carbide 
case, 1958 TRADE CasEs { 68,920), but further violates the Ohio Constitution by delegating 


legislative power to private persons in providing that minimum resale prices could be 
established either by the owner of a trademark or by a person appointed by him: 


See Fair Trade, Vol. 1, 3085.37. 
For the plaintiff: Murray S. Monroe of Taft, Stettinius & Hollister, Cincinnati, Ohio. 


For the defendant: Myron N. Krotinger of Mendelsohn, Krotinger & Lane, Cleve- 
land, Ohio, and Philip J. Schneider of Waite, Schindel, Bayless & Schneider, Cincinnati, Ohio. 
1 69,720 
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Memorandum Opinion 
[Constitutionality of 1959 Act] 


GuSWEILER, Judge [Jn full text]: This 
matter comes before the Court as a result 
of a petition having been filed by Helena 
Rubenstein, Inc., plaintiff, seeking relief un- 
der Revised Code Sections 1333.27 to 1333.34 
inclusive, known as the 1959 Fair Trade 
Law and to which the defendants, Cin- 
cinnati Vitamin & Cosmetic Distributors 
Co., defendant, have filed a demurrer raising 
the question of constitutionality of the Fair 
Trade Laws of Ohio. 


A previous Fair Trade Law was declared 
unconstitutional by the Supreme Court of 
Ohio in 1958 in the case of Union Carbide 
& Carbon Corp. v. Bargain Fair, Inc. [1958 
TRADE Cases J 68,920], 167 O. S. 182, and 
subsequently the present law was enacted 
by the legislature in an attempt to correct 
the previous legislation to meet with the 
Court’s, decision, Numerous states have 
enacted similar provisions and Court deci- 
sions have fallen into two categories, one 
of which seems to be an effort to protect 
established trade mark products and the 
distribution through retailers and sub-con- 
tractors in their distribution to the public 
at large. The other group of decisions has 
held that Fair Trade Acts provide legisla- 
tion which provides anti-competitive price 
fixing and have held that such laws violate 
constitutional provisions. 

The real question to be determined, as the 
Court sees it, is whether or not the legis- 
lative enactment is an improper delegation 
of legislative authority constituting an unlaw- 
ful price fixing and secondly, whether or not 
this type of legislation is an unauthorized exer- 
cise of the police power and is unrelated to 
the public safety, morals or general welfare 
and incidental determination would be whether 
or not there is an infringement of the right 
of the individual owner of property to sell 
at terms of his own choosing. The Supreme 
Court in the case of Union Carbide & Carbon 
Corp. v. Bargain Fair, Inc., supra, was of the 
unanimous opinion that the previous Fair 
Trade Law which prohibits those who are 
not parties to a stipulated price contract 
from selling trade-mark items at a price 
lower than the stipulated one given by the 
manufacturer is unreasonable and unen- 
forceable and constitutes an unauthorized 
exercise of the police power. They likewise 
determine that it was a violation of the due 
process provision and had nothing to do 
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with the public safety, morals or general 
welfare. With this conclusion, this Court 
is in complete accord.. The reasoning which 
the Supreme Court followed in determining 
that the prior Fair Trade Law was uncon- 
stitutional seems logical arid persuasive. 


[Differences Between Acts] 


The present statute which undoubtedly 
was enacted in an attempt to correct the 
defects of the earlier Fair Trade Law 
differs.in certain respects. However, in this 
Court’s opinion regardless of the high 
sounding phrases used in the purpose and 
policy section wherein. the legislature at- 
tempted to indicate the well meaning effort 
which they were attempting to produce 
would not be controlling upon this Court 
if the legislation’ itself contravenes consti- 
tutional provision. This Court is familiar 
with the many decisions which have held 
that any legislative act is to be presumed 
constitutional unless it palpably appears that 
such contravenes constitutional safeguards. 
In construing the present sections, this 
Court is of the opinion that the legislature 
has not only failed in attempting to correct 
the decision in the case of Union Carbide 
& Carbon Corp. v. Bargain Fair, Inc., supra, 
in 1958 but has imposed ‘additional restric- 
tions upon. the individual property owners 
which are likewise unlawful and uncon- 
stitutional. Section 1333.28 wherein a “pro- 
prietor” is defined as a person who identifies 
a commodity produced or distributed by 
him by the use of his trademark or trade 
name or “a person who has been specifically 
granted by the producer or distributor of a 
commodity which is identified by the trade- 
mark or trade name of such producer or 
distributor the sole authority to establish 
minimum resale prices for such commodity 
in the state,” clearly is an improper dele- 
gation of legislative authority to private 
persons and violates Article II, Section 1 
of the Ohio Constitution. 


[Act Unconstitutional] 


In construing the entire act this Court 
feels that there is an unauthorized exercise 
of police power in a matter totally un- 
related to the public safety, morals or gen- 
eral welfare and that the owner of property 
is prevented unconstitutionally from dispos- 
ing of said property as he chooses. 

The Fair Trade Law, as enacted, is not 
a proper legislation act and cannot be con- 
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strued as coming within Article XXII, Sec- 
tion 2 of the Ohio Constitution. 


It is, therefore, our opinion that these 
sections constitute in effect a price fixing 
rather than a protection for good-will and 
trade-mark products. There is an unlawful 
delegation of legislative power which in no 
way can be considered a proper exercise of 
the police power. This Court feels that it 
is not necessary to further consider the 
question of whether or not the Fair Trade 
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Law violates the supremacy clause of the 
Federal Constitution and that issue is not 
considered herein. 

For the above stated reasons it is the 
decision of this Court that the demurrer 
heretofore filed is well taken and that the 
petition fails to state a cause of action due 
to the fact that the Sections 1333.27 through 
1333.34 of the Revised Code are uncon- 
stitutional. 


[69,721] Adolph Hohensee v. Akron Beacon Journal Publishing Co., et al. 


In the United States Court of Appeals for the Sixth Circuit. 


May 13, 1960. Decided May 13, 1960. 


No. 14,031. Filed 


Appeal from the United States District Court for the Northern District of Ohio, 


Eastern Division. McNAMEE, District Judge. 


Sherman Act 


Necessity for Alleging Public Injury.—A trial court, having dismissed a treble damage 
complaint on the ground that facts had not been alleged from which injury to the public 
could be reasonably inferred, properly denied permission to file an amended complaint 
on the ground that it did not cure the defects of the original complaint. As pointed out 
by the trial court, injury to the public must be stated specifically, and must constitute 
a restraint of interstate commerce. 


See Private Enforcement and Procedure, Vol. 2, f 9009.475. 
For the appellant: James C. Newton, Washington, D. C. 


For the appellees: C. Blake McDowell, Jr., Akron, Ohio, for Beacon Journal Pub- 
lishing Co., Robert Feldkamp, and John S. Knight; Robert L. Meyers, Akron, Ohio, for 
Better Business Bureau of Akron, Inc.; William H. Vodrey, Jr., E. Liverpool, Ohio, for 
Brush-Moore Newspapers, Inc., and John C. Green; L. M. Buckingham and Dwight 


Parsons, Akron, Ohio, for Summit County Medical Society and Members Served. 


Affirming, 1959 Trade Cases { 69,451. 


[Conspiracy Charged] 

Per CurIAM OPINION By CHARLES C. 
Simons, Senior Circuit Judge [Jn full text]: 
The appellant, as plaintiff, wanted $10,000,000 
in treble damages from numerous defend- 
ants, with interest, counsel fees and costs, 
for injuries growing out of an alleged con- 
spiracy to violate the Sherman Anti-Trust 
Act, as amended. He listed as defendants: 
the American Medical Association, its of- 
ficers and members, the Akron Beacon 
Journal Publishing Company, John S. 
Knight and Robert Feldcamp, the Summit 
County Medical Society, its officers and 
members, the Better Business Bureau of 
Akron, the Brush-Moore Newspapers, Inc., 
W. J. Hine, and some five hundred “John 
Does”. The asserted damages are alleged 
to flow from libel, slander, destruction of 
businesses, and other “unlawful overt acts”. 


1 69,721 


The complaint recites, without supporting 
facts, destruction of a lecture and products’ 
sales businesses, injuries to health, loss of 
freedom and liberty, and other injuries. 
The recitals of the complaint alleged no 
more than vague conclusions, capable of no 
intelligent response. 


[Public Injury] 


Upon examination of the complaint and 
of various motions to dismiss, the Court 
concluded that it lacked jurisdiction of the 
subject matter and that the complaint failed 
to state a claim upon which relief could 
be granted. The Court ordered the action 
dismissed as to all defendants on the ground 
that the plaintiff had failed to allege facts 
from which it may reasonably be inferred 
that the public has suffered injury, point- 
ing out that injury to the public must 
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specifically be stated and constitute a re- 
straint of interstate commerce. Its opinion, 
171 Fed. Supp. 90, is clear and supported 
by applicable cases. 


[Dismissal A firmed] 


While the plaintiff's request for leave to 
file an amended complaint was overruled, 
he was permitted to file a motion for leave 
to file an amended complaint accompanied 
by the proposed amended pleading and a 
certification showing that copies thereof 
had been served upon all moving defend- 
ants. Pursuant to the granted permission, 


[] 69,722] Siegel v. Doz, Inc. 


Cited 1960 Trade Cases 
Martina ‘Theatre Corp. v. Schine Chain Theatres, Inc. 


76,817 


the plaintiff filed what purported to be an 
amended complaint. The Court denied 
permission to file and supported the order 
by a careful memorandum, filed June 9, 
1959 [1959 Trape Cases { 69,451], not yet 
reported. It is from the order of dismissal 
and the order denying leave to file the 
proffered amended complaint that this ap- 
peal is lodged. The infirmities of the 
original complaint are not dissipated by the 
amended pleading. 


The decision was sound and the chal- 
lenged orders are, Affirmed. 


In the New York Supreme Court, Suffolk County. 143 N. Y. L. J., No. 95, page 14. 


Dated May 17, 1960. 


New York Fair Trade Act 


Temporary Injunctions—Delay in Bringing Action—Absence of Irreparable Harm. 
—A temporary fair trade injunction was denied on the ground that, since the fair trader 
had been guilty of a long delay (after learning of the alleged violations) in bringing the 
action, it was improbable that irreparable harm would occur prior to trial. 


See Fair Trade, Vol. 1, J 3350.34. 
[Fair Trade Action] 


Muwnper, Justice [Jn full text]: The mo- 
tion for a temporary injunction is denied. 
In view of the long delay in the commence- 
ment of this action from the time the 
plaintiffs first acquired knowledge of the 
alleged violations of the Fair Trade Act it 


is highly improbable that the plaintiffs will 
suffer any irreparable harm between now 
and the time the action goes to trial, Let 
the order to be entered hereon provide that 
the action be placed on the Special Term 
Day Calendar for Ready Causes for the 
6th day of June, 1960. Settle order. 


[1 69,723] Martina Theatre Corporation v. Schine Chain Theatres, Inc., et al. 


In the United States Court of Appeals for the Second Circuit. 


No. 257—October 


Term, 1959. Docket No. 25966. Argued April 1, 1960. Decided May 13, 1960. 
Appeal from a decision of the District Court for the Western District of New York, 


Burke, J., granting defendants’ motion to dismiss an amended complaint and denying 
plaintiff's motion for leave to file a second amended complaint. Affirmed. 


Sherman Act 


Attacking Release and Settlement—Violation of Government Consent Decree—Duress 
(Antitrust Violations) and Fraud.—An antitrust plaintiffs charges that its release and 
settlement of its claim violated a Government consent decree against the defendants, and 
was obtained by the defendants’ duress (financial hardship caused by the antitrust viola- 
tions) and fraud, were not sufficient to require a rescission of the release and settlement 
and reinstatement of the antitrust claim. First, a court has no duty to ascertain whether 
or not a proposed settlement conforms with the antitrust laws in general or a consent 
decree in particular. Second, a court was ready to determine the question of antitrust 
violations (duress) when the plaintiff released its claim. Third, if there was fraud, the 
plaintiff had an adequate remedy in an action for fraud and deceit. 


See Private Enforcement and Procedure, Vol. 2,  9010.775. 
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Francis T. Anderson, Philadelphia, Pa. 


For the defendants-appellees: Robert M. Hitchcock (Kenefick, Letchworth, Baldy, 
Phillips & Emblidge on the brief), Buffalo, N. Y., for Schine, etc.; James O. Moore, Jr. 
(Raichle, Moore, Banning and Weiss on the brief), Buffalo, N. Y., for Paramount 
Pictures, Inc., etc.; and Everett A. Frohlich (Schwartz & Frohlich on the brief), New 


For the plaintiff-appellant: 


York, N. Y., for Columbia Pictures, Inc. 


Before: 


[Attack on “Settlement” ] 


FRIENDLY, Circuit Judge [In full text]: In 
1939 the Government instituted a _ civil 
antitrust suit in the Western District of 
New York against the present defendants 
J. Myer Schine, Louis W. Schine, John A. 
May, and various corporations controlled 
by them (hereinafter collectively called 
Schine or the Schine defendants). The 
government alleged that the Schine defend- 
ants had imposed unlawful restraints on 
competition in the exhibition of motion 
pictures throughout the area, primarily 
Western New York and Ohio, where their 
theatre chain operated. After a Supreme 
Court decision [1948-1949 TrapE Cases 
J 62,245], 334 U. S. 110 (1948), sustaining 
the charge of antitrust violation and re- 
manding the case to the District Court for 
findings on the extent to which divestiture 
should be decreed, the parties agreed upon 
a consent decree. Among the terms of this 
decree was a requirement that Schine sell 
the Capitol Theatre in Oswego, New York, 
and the Pontiac Theatre in Ogdensburg, 
New York. In 1950 the two theatres were 
sold to the plaintiff in the present action, 
hereinafter called Martina. 


Plaintiff's operation of the two houses 
not being successful, it instituted in the 
District Court for the Western District of 
New York, in September, 1951, a treble- 
damage action under the antitrust laws 
against the Schine defendants and the major 
distributors of motion pictures. Plaintiff 
alleged that defendants had conspired to 
prevent Martina from obtaining first-run 
films on terms comparable to those afforded 
Schine and that Schine had engaged in 
various other predatory practices in the 
operation of the first-run houses it had re- 
tained in Oswego and Ogdensburg. 


[Settlement and Releasz] 


On January 22, 1952, on a stipulation of 
the parties, the district judge entered a 
judgment of dismissal with prejudice in the 


* Sitting by designation. 
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treble-damage action. Plaintiff executed a 
release and a covenant not to sue, and its 
shareholders executed a consent to settle- 
ment of the claim against the defendants, 
for $23,000. A short time prior to the dis- 
missal, Martina had leased the Oswego and 
Ogdensburg theatres to Oswog Corpora- 
tion for ten years at a rental of $18,000 per 
year. In an affidavit executed at the time 
of settlement, plaintiff’s president, Charles 
V. Martina, stated that he had earlier sug- 
gested to Schine that it lease the two the- 
atres but had been informed that the 
necessary Department of Justice approval 
would not be obtainable; that he had there- 
after approached Elmer Lux, an officer of 
Darnell Theatres, Inc. and carried on nego- 
tiations that ultimately resulted in the lease 
to the Oswog Corporation; that this lease 
was entirely “separate and distinct” from 
the settlement; and that “none of the de- 
fendants influenced or attempted to influ- 
ence, nor were they or any of them 
instrumental in any way in the negotiations 
leading to or the actual leasing of said 
theatres at Oswego and Ogdensburg, N. Y.” 


This statement, which had been prepared 
by Antevil, an officer of Schine, was false 
in important respects. As found by the 
District Court in a judgment entered in 
1956 convicting the Schine defendants of 
criminal contempt for violation of the anti- 
trust decree, United States v. Schine, Crim. 
No. 6279-C, W. D. N. Y. Dec. 28, 1956 
[1956 Trappe Cases 68,580], aff'd [1958 
TRADE Cases { 69,163], 260 F. 2d 552 (2d 
Cir., 1958), cert. denied, 358 U. S. 934 (1959), 
the Schine defendants used Darnell The- 
atres, Inc., a controlled corporation, secretly 
to reacquire the Oswego and Ogdensburg 
theatres, although the decree permitted this 
only upon an affirmative showing that such 
action would not unreasonably restrain 
competition, and “J. Myer Schine partici- 
pated in the negotiations through which the 
Pontiac and Capitol Theatres were ac- 
quired.” 
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[Fraud and Duress] 


In September 1953, the plaintiff brought 
the present action to have the 1952 judg- 
ment dismissing its treble-damage suit and 
the releases set aside, thereby permitting it 
to reinstate its antitrust complaint. The 
plaintiff alleged that the “prime considera- 
tion” for discontinuing the action had been 
the leasing of the two theatres by Schine; 
that Schine had formed a dummy corpora- 
tion, Oswog, for the purpose of defrauding 
the plaintiff; and that Oswog had failed to 
pay the rent for the past three months and 
had damaged the theatres.1 After defend- 
ants had moved for summary judgment, 
plaintiff, in January, 1954, filed an amended 
complaint, this time specifically alleging 
that the settlement was procured through 
fraud in that the Schine defendants falsely 
represented that Oswog Corporation had 
“substantial assets and financial support.” 
And there was a new allegation, that the 
settlement was “procured from plaintiff by 
means of duress” since the defendants’ con- 
tinuing antitrust violations had been caus- 
ing severe losses in the operation of the 
theatres. 


[Pari Delicto] 


Matters remained in this status for some 
years during the pendency of the govern- 
ment’s criminal contempt proceedings. In 
June, 1958, the defendants renewed their 
motions for summary judgment. Plaintiff 
moved for leave to file a second amended 
complaint. Judge Burke ruled in defend- 
ants’ favor. He held that plaintiff was not 
entitled to equitable relief since, by plain- 
tiff's own admission, it had knowingly 
engaged in a plan to violate the consent 
decree against Schine and “If, as the plain- 
tiff asserts, the settlement was illegal and 
fraudulent, the plaintiff was knowingly and 
for its own benefit a party to the fraud.” 

On appeal plaintiff contends that the dis- 
trict court’s reliance on the clean-hands 
doctrine was unjustified since, as plaintiff 
alleged, the settlement was procured through 
duress and plaintiff was thus not in pari 
delicto; defendants assert that any possible 
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gradations in degree of fault are irrelevant. 
We think the question of application of the 
clean-hands doctrine more debatable than 
did Judge Burke. In contrast to Precision 
Instrument Mfg. Co. v. Automotive Mainte- 
nance Machinery Co., 324 U. S. 806 (1945) 
and Mas wv. Coca Cola Co., 163 F. 2d 505 
(4th Cir. 1947), on which appellees rely, 
equity would not here be enforcing the 
illegal transaction but restoring the status 
quo ante. Cf. 67 Harv, L. Rev. 1079 (1954), 
as to setting aside collusive divorces fraud- 
ulently obtained, and 6 Williston, Contracts 
§ 1739, at 4920 (rev. ed. 1938) as to setting 
aside transfers in fraud of creditors ob- 
tained by fraud or duress. However, we 
find it unnecessary to resolve the point, at 
least in the broad context here discussed: 
For we think the complaint was properly 
dismissed on the ground that, clean hands 
apart, it set forth no sufficient claim for 
the equitable relief sought.’ 


Construing plaintiff's somewhat ambigu- 
ous pleadings with the liberality appropri- 
ate when the case is in this posture, we 
find suggestions of three distinct bases for 
equitable relief against the settlement. 


[Government Consent Decree] 


The first relates to the fact, subsequently 
found by the district court in the criminal 
contempt proceedings and not disputed 
here, that the leasing of the theatres to 
Oswog was a violation of the consent de- 
cree in the government action. Both parties 
have at times characterized the settlement, 
of which the lease arrangement was a secret 
provision, as a “fraud on the court.” Were 
the characterization accurate, the defrauded 
district court would have been empowered 
to take action sua sponte to expunge the 
judgment, and we would suppose that any- 
one, whether his hands were clean or dirty, 
could suggest that it do so. Indeed, as 
much is indicated by Hazel-Atlas Glass Co. 
v. Hartford Empire Co., 322 U. S. 238 (1944). 
However, Professor Moore suggests that 
“fraud on the court” is limited to “that 
species of fraud which does or attempts to 
defile the court itself * * * so that the 


1We note that the present action was not 
brought within one year of the entry of judg- 
ment pursuant to the settlement, the time limit 
for a motion under Fed. R. Civ. Proc. 60(b) (3) 
for relief from a judgment for fraud. However, 
that rule saves the power of a court “‘to enter- 
tain an independent action to relieve a party 
from a judgment, order, or proceeding.’’ When 
such an action is brought in the federal court 
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that rendered the initial judgment, there is 
ancillary jurisdiction over the action despite 
absence of a federal question or diversity of citi- 
zenship. Pacific R. R. v. Missouri Pacific Ry., 
111 U. S. 505 (1884). The District Court for the 
Western District of New York thus had juris- 
diction in the present case. 

2 This applies equally to the proposed second 
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judicial machinery can not perform in the 
usual manner its impartial task of adjudg- 
ing cases that are presented for adjudica- 
tion.” 7 Moore, Federal Practice { 60.33, at 
512. For example, in Hazei-Atlas Glass Co. 
v. Hartford Empire Co., supra, the Suprenie 
Court upheld the power of the court of 
appeals to vacate a judgment in a patent 
case that may have been entered in reliance 
on an article, supposedly part of the prior 
art, that in fact was fabricated by one of 
the parties. Nothing of that sort is before 
us now. When the parties moved for a 
dismissal of the treble damage suit with 
prejudice pursuant to stipulation, the dis- 
trict court had no duty to ascertain whether 
the settlement conformed with the antitrust 
laws in general or with the consent decree 
in particular; it sufficed for the court to 
know the parties had decided to settle, 
without inquiring why. See Note, 72 Harv. 
L. Rev. 1314, 1327 (1959). Compare Fed. 
R. Civ. Proc. 23(c). Neither did the set- 
tlement impair the judicial functioning of 
the District Court in connection with the 
consent decree, as would have been the 
case if a false statement had been made in 
securing approval of a lease to or purchase 
by the Schine defendants. That step was 
simply by-passed. It was for the govern- 
ment to protect its antitrust judgment and, 
as noted above, it moved promptly and 
effectively to that end. 


[Duress] 


We likewise cannot accept plaintiff’s second 
suggested ground, of duress. For the finan- 
cial hardship alleged to have forced plain- 
tiff to accept the settlement flowed from 
the same alleged unlawful practices that 
were the subject of the plaintiff’s claim. 
A court was ready to determine this. Every 
settlement reflects the parties’ balancing of 
the strength of their positions against the 
expenditure of time, money, and effort re- 
quired to establish them. Threats by a 
defendant of deliberate delays and obstruc- 
tions in the suit might present a different 
case, cf. Dawson, Duress Through Civil Liti- 
gation, 45 Mich. L. Rev. 571, 679 (1947). 
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However, it would seriously and needlessly 
impair the utility of settlement to allow a 
plaintiff to attack a settlement merely be- 
cause the financial injury alleged in its ini- 
tial cause of action may have been serious. 


[Fraud] 


We come finally to plaintiff’s allegation 
that it was defrauded by Schine’s misrepre- 
sentations regarding the financial responsi- 
bility of Oswog Corporation. Although we 
may assume that plaintiff would not have 
entered into the settlement had it known 
the lessee was to be financially irresponsi- 
ble, the record makes it plain that plaintiff 
would have been entirely content with the 
settlement if the leases had been performed. 
We see no reason why plaintiff could not 
have vindicated whatever rights were vio- 
lated by this misrepresentation in an action 
in tort for deceit. The measure of damages 
for fraudulent misrepresentation includes 
all pecuniary loss suffered in reliance upon 
the truth of the representation. American 
Law Institute, Restatement of Torts, § 549 
(b). That would extend here to all the 
damages recoverable against the lessee for 
breach of the lease. Plaintiff may also 
have had an action against the Schine de- 
fendants on a theory of piercing the cor- 
porate veil of Oswog because of Oswog’s 
lack of financial responsibility. See, e. g., 
Weisser v. Mursam Shoe Corp., 127 F. 2d 
344 (2d Cir. 1942). We do not say that 
under no circumstances may a court rescind 
the settlement of an action that has been 
obtained by fraud when an adequate remedy 
to redress the fraud exists at law, cf. L. M. 
Leathers’ Sons v. Goldman, 252 F. 2d 188 
(6th Cir. 1958). But surely a court is not 
required to do this at the suit of a plaintiff 
which itself joined in another misrepresen- 
tation upon the court and had an adequate 
legal remedy against the guilty defendants, 
especially when such rescission would rein- 
state the previous action against other 
parties to the settlement that appear to have 
been innocent of the fraud. 

Judgment affirmed. 
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[69,724] Francis G. Bragen v. Hudson County News Company, Inc. 


In the United States Court of Appeals for the Third Circuit. No. 12,914. Argued 
January 4, 1960. Filed May 25, 1960. 


On appeal from the United States District Court for the District of New Jersey. 
ReyYNIER J, WorTENDYKE, District Judge. 


Sherman Act 

Monopolies—Cutting Off Supplies of Retailer Who Refused to Submit to “Tie-in 
Sales”— Tying” of Wanted and Unwanted Magazines.—A trial court erred in granting 
summary judgment in favor of a wholesale distributor of magazines who allegedly cut 
off a retail magazine dealer’s supply when that dealer refused to submit to “tie-in-sales” 
(supplying publications wanted by dealer only upon condition that he also accept un- 
wanted material). The trial court “decided” issues of fact that went to the heart of the 
litigation when it found that the alleged “tie-in-sales’ were not “monopolistic prac- 
tices,” that the refusal to sell was not grounded in any “attempt to monopolize,” and 
that the refusal to sell was based on the plaintiff’s failure to pay disputed service charges 


to the defendant. 


See Monopolies, Vol. 1, § 2520, 2610.720, 2610.850; Private Enforcement and Proce- 


dure, Vol. 2, J 9009.475, 9009.600, 9013.675. 


For the appellant: Doane Regan, Newark, N. J. 
For the appellee: Joseph Halper, New York, N. Y. 


Reversing 1959 Trade Cases ff 69,304. 
Opinion of the Court 
[Monopoly Charged] 


Ka.opner, Circuit Judge [In full text]: 
Was there, in this action for treble dam- 
ages for alleged violations of the Sherman 
Anti-Trust Act,’ a genuine issue as to a ma- 
terial fact which, under well-settled prin- 
ciples, precluded an entry of summary 
judgment? 

That is the critical issue presented by 
this appeal from the Order of the District 
Court for the District of New Jersey grant- 
ing defendant’s motion for summary judg- 
ment.’ 

The parties to this action are plaintiff, 
Francis G. Bragen, who has operated a 
small retail store in Jersey City, Hudson 
County, New Jersey, since 1952, vending, 
among other things, newspapers, magazines, 
comic books and various other books (“pub- 
lications”), and defendant Hudson County 
News Company, Inc. (“Hudson”), since 
1957 sole wholesale distributor of publica- 
tions in Hudson County. 


[“Tie-in-Selling” | 


In his Complaint Bragen alleged that 
Hudson “by means of agreements, contracts 
and understandings and conspiracies with 


publishers of newspapers, magazines, paper- 
covered books and other publications and 
with other wholesale distributors of same 
outside of Hudson County, New Jersey, is 
enabled to and does in fact monopolize the 
distribution of the aforementioned news- 
papers, magazines, books and publications 
in Hudson County, New Jersey”, and, “As 
a result of its monopoly of the wholesale 
distribution . . . as aforesaid, the defend- 
ant is enabled to and does in fact determine 
by whom, in what manner and under what 
conditions the people of Hudson County, 
New Jersey, may obtain access to the afore- 
said published material’; “By reason of its 
aforesaid monopoly, defendant is enabled to 
and does in fact compel retail newsdealers 
to accept for resale published material which 
is obscene, lascivious, and offensive to mo- 
rality and good taste, as a condition upon 
which defendant will supply said retailers 
with other and morally wholesome publica- 
tions”, and, “By reason of its aforesaid 
monopoly, defendant is enabled to and does 
in fact compel retail newsdealers to accept 
for resale published material which said re- 
tailers have not ordered and which said 
retailers cannot sell or which they do not 
wish to sell, as a condition upon which 
defendant will supply said retailers with 


1 Title 15 U. S. C. A. Sec. 2 and 15. 
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publications which they desire, a practice 
commonly known as ‘tie-in-selling’.”” The 
Complaint also alleges that the publishing 
business and wholesale and retail distribu- 
tion of publications are in interstate com- 
merce; further, no retail dealer can ply his 
business in Hudson County without being 
supplied by Hudson; that Hudson cut off 
all his supplies because of plaintiff’s rejec- 
tion of “tie-in” publications which he had 
not ordered and refused to vend, and, that 
thereupon publishers, and wholesalers out- 
side Hudson County, had refused to supply 
him when requested to do so “without the 
consent” of Hudson. 


[Disputed Account] 


Hudson, in its Answer to the Complaint, 
admitted the allegation as to interstate 
commerce but denied all others. Further, 
Hudson, in depositions of its president and 
general manager, denied the existence of 
the alleged monopoly or “tie-in-sales’” al- 
though it admitted that Bragen had at times 
received unordered publications in conso- 
nance with practices not unknown in the 
general custom of the trade. In these dep- 
ositions Hudson maintained that the real 
dispute between the parties was a “debt” 
of $126.19 owed to it by Bragen as a “serv- 
ice charge” and that upon its payment it 
was ready to resume doing business with him. 

In a “reply” deposition, Bragen said that 
he had refused payment of the “service 
charge” because all his efforts to ascertain 
from Hudson the elements of the charge 
proved unavailing; that Hudson never sted 
Bragen to collect the $126.19 alleged debt. 
Bragen further stated in his deposition that 
Hudson for a period of years had delivered 
to him for sale unordered salacious maga- 
zines and books with names like “Twitter”, 
“Wink” and “Eyeful” which he had refused 
to merchandise and had exacted service 
charges as to which no explanation was 
given. When Hudson stopped supplying 
him, said Bragen in his deposition, his busi- 
ness declined steadily because publishers 
and wholesalers outside Hudson County 
refused to serve him, 


The District Court, in its Opinion grant- 
ing Hudson’s motion for summary judg- 
ment, found (p. 234) that “. a dispute 
arose between Hudson and Bragen con- 
cerning certain charges made by Hudson 
to Bragen’s account,” and, “In consequence 
of this disagreement Hudson suspended its 
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service to Bragen, but indicated that such 
service would be resumed upon payment of 
his alleged indebtedness.” It further found 
(pp. 235-36): ‘“Hudson’s refusal to sell is 
not grounded in any attempt to monopo- 
lize”; “Nothing is alleged which would 
justify the conclusion that the public suf- 
fered any injury. . . .”; “There is nothing 
to show that Hudson exercises any restraint 
over the distribution of magazines and pub- 
lications other than those which it distrib- 
utes”; and “Lastly, any inference that this 
is a monopolistic practice is negatived by 
the fact that Hudson gives full credit to the 
retailer for any magazine and paper-backed 
books it supplied which were unsold by the 
retailers.” 


Other aspects of the District Court’s 
Opinion relating to views therein expressed 
as to applicable law in treble damage suits 
under the Sherman Act will be later stated. 


Because of the Supreme Court’s admoni- 
tion in Lawlor v. National Screen Service 
Corp. [1957 TRADE Cases { 68,630], 352 U. S. 
992 (1957) we will direct our attention to 
the critical issue presented by this appeal 
as to whether the District Court in grant- 
ing summary judgment made factual find- 
ings with respect to genuine issues of 
material facts. 


Applicable to summary judgment pro- 
ceedings are these well-settled principles 
which we recently had occasion to state in 
Krieger v. Ownership Corporation, 270 F. 2d 
265, 270 (1959): 


“Summary judgment may be granted 
only if the pleadings, depositions, admis- 
sions on file and affidavits show that there 
is no genuine issue as to any material 
fact and that the moving party is entitled 
to a judgment as a matter of law. 

“Documents filed in support of a mo- 
tion for summary judgment are to be 
used to determine whether issues of fact 
exist and not to decide the fact issues 
themselves. 

“The law is clear that one who moves 
for a summary judgment has the burden 
of demonstrating that there is no genuine 
issue of fact.” 


To the foregoing may be added these 
principles expressed in recent cases in other 
circuits. 

Rule 56(c) of the Federal Rules of Civil 
Procedure 

“is not intended to provide a substitute 

for the regular trial of cases in which 
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there are disputed issues of facts upon 
which the outcome of the litigation turns. 
It should be invoked with caution to the 
end that litigants may be afforded a trial 
where there exists between them a bona 
fide dispute of material facts.” Alaniz v. 
United States, 257 F. 2d 108, 110 (10th 
Cir. 1958). 
_ “It is especially necessary to be cau- 
tious in making such a determination 
[granting summary judgment] where, as 
here, a jury trial has been demanded.” 
Cameron v. Vancouver Plywood Corpora- 
tion, 266 F. 2d 535, 540 (9th Cir. 1959). 
“On a motion for summary judgment, 
the pleadings of the opposing party must 
be taken as true, unless by the admis- 
sions, depositions or other material in- 
troduced it appears beyond controversy 
otherwise.” Hiern v. St. Paul-Mercury In- 
demnity Company, 262 F. 2d 526; 529 (5th 
Cir. 1959). 


[Issues of Fact] 


Applying the principles stated we are of 
the opinion that the District Court erred 
in granting Hudson’s motion for summary 
judgment. It erred in this respect—it ‘“de- 
cided” factual issues which went to the 
heart of the litigation. “The resolution of 
issues of fact is a jury question where cases 
are not tried to the court.” Krieger v. Own- 
ership Corporation, supra, p. 270. In the in- 
stant case a jury trial had been demanded. 


For example, the District Court’s finding 
that the “tie-in-sales’”’ charged by Bragen 
was not a monopolistic practice was clearly 
a factual finding as to a material fact as to 
which a genuine issue was presented. That 
that is so is apparent from the District 
Court’s statement (pp. 235-236): 


“Lastly, any inference that this [the 
“tie-in-sales”] is a monopolistic practice 
is negatived by the fact that Hudson gives 
full credit to the retailer for any maga- 
zines and paper-backed books it supplied 
which were unsold by the retailers.” 
(emphasis supplied) 

‘The impact of particular circumstances 
upon an inference arising from an admit- 
tedly existing factual situation calls for a 
factual determination which is the function 
‘of the trier of the facts and not that of the 
court in disposing of a motion for summary 
judgment. See Gray Tool Co. v. Humble 
Oil & Refining Co. [1950-1951 TrapE CASES 
62,804], 186 F. 2d 365, 367 (5th Cir. 1951) 
cert. den. 341 U. S. 934, where it was held 
that “A judge may not, on motion for sum- 
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mary judgment, draw fact inferences. . . 
Such inferences may be drawn only on a 
trial.” 


Here, in the instance cited, the District 
Court “found” from the deposition, that an 
inference of monopolistic practice existed 
by reason of the unchallenged “tie-in-sales”’ 
and then proceeded to make the factual find- 
ing that the existing inference was “nega- 
tived” by other “facts”. 


As we earlier stated, “Documents filed 
in support of a motion for summary judg- 
ment are to be used for determining whether 
issues of fact exist and not to decide the 
fact issues themselves.” 


Further, in finding that “Hudson’s refusal 
to sell is not grounded in any attempt to 
monopolize” the District Court made a fac- 
tual finding as to a disputed material issue 
since Bragen charged that Hudson had a 
monopoly in wholesale distribution and was 
utilizing monopoly powers to force Bragen 
to submit to “‘tie-in-sales”. 


Also, the District Court’s. finding that 
Hudson ceased to supply Bragen solely 
because of failure to pay disputed service 
charges, was a fact-finding inasmuch as the 
essence of Bragen’s complaint was that the 
cutting-off of his supplies was the culmina- 
tion of his refusal to submit to the mooted 
“tie-in-sales”. 


The same is true with respect to the Dis- 
trict Court’s rather equivocal finding that 
“There is nothing to show that Hudson 
exercised any restraint over the distribution 
of magazines and publications other than 
those which it distributes.” Putting aside 
the factor that Hudson was only charged 
with monopoly with respect to the whole- 
sale distribution of publications as to which 
it had sole distributing rights in Hudson 
County, whether or not “There is nothing 
to show that Hudson exercised any re- 
straint” etc. is a factual question not sub- 
ject to resolution by the court in acting on 
a motion for summary judgment. 


Lastly, the District Court’s statement, 
with respect to the “tie-in-sales”, (p. 235) 
thatecs, the facts as set forth fail to 
specify an intention on the part of Hudson 
to destroy competition or build up a mo- 
nopoly” constituted a factual finding. Bra- 
gen in his complaint charged Hudson with 
being a de facto monopoly and with using 
monopolistic power to force “tie-in-sales”. 
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Plymouth Dealers’ Assn. of Northern Cal. v. U.S. 


[Reversed and Remanded] for summary judgment will be reversed and 
For the reasons stated the Order of the the cause remanded with instructions to 
District Court granting Hudson’s motion proceed in accordance with this opinion. 


[69,725] F.V. Gallo Pharmacy, Inc. v. Less. 


In the New York Supreme Court, New York County, Special Term, Part I. 143 
N. Y. L. J., No. 162, page 13. Dated May 26, 1960. 


New York Fair Trade Act 


Fair Trade—Defenses—Violations by Enforcing Party.—A plaintiff was denied a tem- 
porary fair trade injunction where the defendant alleged that he had made purchases from 
the plaintiff below fair trade prices. 


See Fair Trade, Vol. 1, f 3452.34. 


[Fair Trade Action] from the plaintiff below fair trade prices, 


GREENBERG, Justice [In full text]: Upon this motion for temporary injunction must 
the basis of defendant’s alleged purchases be denied. 


[69,726] Plymouth Dealers’ Association of Northern California v. United States. 


In the United States Court of Appeals for the Ninth Circuit. No. 16,600. Dated 
May 26, 1960. 


On Appeal from Judgment of Conviction of the United States District Court for the 
Northern District of California, Southern Division. Rirrer, District Judge. 


Case No. 1416 in the Antitrust Division of the Department of Justice. 


Sherman Act 


Price Fixing—Creation and Circulation of Price List Among Competing Auto Re- 
tailers—Rule of Per Se Illegality—“Rule of Reason.”—An association of retail automobile 
dealers was properly convicted of conspiring with its members to fix prices in violation 
of Section 1 of the Sherman Act where an agreed-upon price list was circulated among 
the competing members. Rejecting the argument that mere agreement on a fixed uniform 
list price and circulation of it among an association’s members were insufficient, the court 
ruled that price fixing is a per se violation of the antitrust laws, and that no explanation 
of why the act was done, nor what its effect might be, is of any consequence or materiality. 
Also, it was of no consequence that there was competition between the dealers, that they 
cut prices in bidding against each other, and that they used the fixed uniform list price, 
in most instances, only as a starting point in their bargaining with the customer. “It was 
an agreed starting point; it had been agreed upon between competitors; it was in some 
instances in the record respected and followed; it had to do with, and had its effect upon, 
price.” 

In addition, there were two specific examples of per se violations: in one, the associ- 
ation and its dealer-members agreed upon $1,972 as the selling price for a particular model; 
in another, they agreed upon a uniform $500 trade-in on any car, irrespective of condition, 
agreed upon monthly payments, agreed upon cash down-payment figures to be carried in 
advertisements, and circulated suggested retail prices. 


See Combinations and Conspiracies, Vol. 1,  2011.181. 


Price Fixing—Essential Elements—Interstate Commerce—Sale of Automobiles As- 
sembled within State—Automobiles sold at retail in California pursuant to a price fixing 
conspiracy had not been removed from the flow of interstate commerce simply because 
they were assembled within the State. 86 per cent of the parts and equipment that went 
into the cars assembled there had been manufactured outside the State and shipped there 
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in interstate commerce. The attempt to isolate the local assembly plant from the out-of- 
state manufacturer’s “integrated interstate operations is a ‘technical legal conception’ of 
commerce among the States,’ not the ‘practical one, drawn from the course of business,’ 
which the Supreme Court has stressed as controlling.” In addition, 35 per cent of the 
cars sold by the retailers were delivered “pursuant to specific customer orders and there- 
fore remained in interstate commerce until delivery to the customer.” 


See Private Enforcement and Procedure, Vol. 2, J 9009.600. 


Automobile Information Disclosure Act 


Price Fixing—Circulation of Price List Among Competing Auto Retailers—Automo- 
bile Information Disclosure Act as Defense—Unlawful Agreement—The Automobile 
Information Disclosure Act, which requires auto manufacturers to label their cars with, 
among other things, a suggested retail price, was no defense to charges that competing 
dealers conspired to fix and circulate a fixed, uniform list price to be observed by them all. 
“Suffice it to say that it is one thing for Congress to say each manufacturer must, acting 
alone, set a suggested retail list price for his product, and another thing to say that com- 
peting dealers may so agree. Many unilateral acts are completely lawful but become 
violative of antitrust law when performed pursuant to an agreement between competitors.” 
Further, the purpose of the Act was to prevent the very things that were the association’s 
primary objectives here, namely, misbranding, abuse of caravan car prices, and “packing.” 


See Combinations and Conspiracies, Vol. 1, J 2011.181. 
For the appellant: Harold C. Faulkner of Melvin, Faulkner, Sheehan & Wiseman, 


San Francisco, Cal. 


For the appellee: Robert A. Bicks, Acting Assistant Attorney General; Lyle L. Jones, 
Don H. Banks, Gilbert Pavovsky, and Luzerne E. Hufford, Attorneys, Department of 


Justice, San Francisco, Cal. 


Before: Pope, BARNES and MErRILL, Circuit Judges. 


[Price Fixing] 


Barnes, Circuit Judge [Jn full text]: Ap- 
pellant Plymouth Dealers’ Association of 
Northern California was charged in a one 
count indictment with violation of Title 15 
U. S. C. $1, a part of the Sherman Act.’ 
Appellant was convicted by a jury, fined 
$5,000, and files a timely appeal. The court 
below had jurisdiction under Title 18 U.S.C. 
§ 3231. This Court has jurisdiction of the 
appeal. Title 28 U. S. C. §§ 1291, 1294. 


The indictment charged that the appellant 
and certain co-conspirators engaged in “a 
combination and conspiracy to stabilize the 
retail prices of Plymouth motor cars and 
accessories in the San Francisco Bay Area, 
in unreasonable restraint” of interstate com- 


merce. 


As described by appellant, “the para- 
mount question before the Court is whether 
the charge above alleged in detail is sus- 
tained by the evidence in this case.” Thus 
the first specification of error is insufh- 
ciency of the evidence as a matter of law 
to support the verdict. 


There are two additional specifications of 
error. One alleged error is in instructing 
the jury,” and the other is the insufficiency 
of the evidence to establish interstate com- 
merce. Appellant considers specifications of 
error one and two as one matter, as will we. 


[Per Se Illegality] 


The first alleged error has been sharply 
defined by appellant’s oral argument and 
brief. Appellant was charged with engaging 


126 Stat. 209 (1890), as amended 15 U. S. C. 
§ 1 (1958). The applicable portion of the stat- 
ute reads as follows: 

“Every contract, combination in the form of 
trust or otherwise, or conspiracy, in restraint 
of trade or commerce among the several States, 
or with foreign nations, is declared to be illegal. 
Every person who shall make any con- 
tract or engage in any combination or con- 
spiracy declared by sections 1-7 of this title to 
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be illegal shall be deemed guilty of a misde- 
meanor, and, on conviction thereof, shall be 
punished by fine not exceeding fifty thousand 
dollars, or by imprisonment not exceeding one 
year, or by both said punishments, in the dis- 
cretion of the court.’’ 

2“that an agreement or a common under- 
standing to stabilize retail prices or to fix uni- 
form retail list prices for articles in interstate 
commerce is illegal and forbidden by Sec. 1 


of the Sherman Act.”’ 
{| 69,726 
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ieee combination and conspiracy to sta- 
bilize prices.” It is undisputed that appel- 
lant printed and published a price list and 
circulated it to its members. If such acts 
are sufficient to violate the law, says appel- 
lant, then this appeal has no merit. But, 
he argues, if this be insufficient, and if the 
trier of fact is to determine whether the 
conduct of appellant under all the circum- 
stances existing in the case, constitutes a vio- 
lation of the Sherman Act, then the jury 
was improperly instructed,? and the judg- 
ment of conviction should be reversed. 


Appellant urges that agreeing on a fixed 
uniform list price, and sending it out to 
a dealers’ association’s members cannot vio- 
late Section 1 of the Sherman Act, unless 
there is proof of something more—that it 
was adhered to; that it was utilized to fix 
prices; or that it did actually fix prices. 


Inasmuch as automobiles are sold at their 
cost plus a retained gross profit, and the 
manufacturer’s cost does not vary in the 
restricted market area involved, the gross 
profit is the only variable. If sold at the 
factory’s suggested retail price, a 24% gross 
profit would result; if sold at the associa- 


® Four instructions (A, B, C and D) are at- 


tacked by appellant. These were as follows: 
“A. It is not necessary, iadies and gentlemen 
of the jury, in this type of case, for the Gov- 
ernment to prove that the conspiracy actually 
was a burden on commerce, and it is not neces- 
sary for the Government to prove that competi- 
tion actually was suppressed. The gist of the 
charge in a case of this kind is simply whether 
or not the parties knowingly agreed or entered 
into an understanding between themselves to 
do the things prohibited by the statute. 

* ok * 

The Court charges you that an agreement or a 
common understanding to stabilize retail prices 
or to fix uniform retail list prices for articles 
in interstate commerce, is illegal and forbidden 
by Section 1 of the Sherman Act. 

B. An example of what I mean is to be found 
in the use of a price schedule or a price list of 
any kind. It is not unlawful for a person to use 
a price schedule or a price book in the regular 
course of his business, so long as the list is not 
used in fixing prices in restriction of competi- 
tion. However, when two or more businessmen 
agree upon the prices contained in a given price 
schedule to fix prices, by the mere fact of so 
agreeing, they have abandoned their status as 
independent competitors and have become en- 
gaged in an unlawful conspiracy or combination 
in violation of Section 1 of the Sherman Act. 

C. You are instructed, ladies and. gentlemen 
of the jury, that if from the evidence you find 
beyond a reasonable doubt that the directors 
and officers of the defendant corporation did 
meet from time to time and did agree during 
the period of time alleged in the indictment, 
that the defendant should formulate retail list 
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tion’s suggested retail price, a 334%4% gross 
profit would result. Thus the list price, 
argues appellant, was merely a device to 
permit the giving of larger allowances on 
trade-ins, a “packing” that did not affect 
the price, and hence was no restraint of 
trade. 


The difficulty with appellant’s position is 
that the Supreme Court has ruled that cer- 
tain acts constitute per se violation of the 
antitrust laws, and no explanation of why 
the act was done, nor what its effect might 
be in a particular case, is of any consequence 
or materiality. 


This Court has reason to keep this rule 
of law in mind. Klor’s v. Broadway-Hale 
Stores [1959 Trane Cases { 69,316], 1959, 
359 U. S. 207. There the Court said: 


“In the landmark case of Standard Oil 
Co. v. United States, 221 U. S. 1, this 
court read §1 to prohibit those classes of 
contracts or acts which the common law 
deemed to be undue restraints of trade 
and those which new times and economic 
conditions would make unreasonable. Jd., 
59-60. The court recognized that 
there were some agreements whose valid- 


prices for Plymouth motor cars and accessories, 
and that such prices as formulated should be 
printed and distributed to coconspirator Ply- 
mouth dealer members of the defendant Associ- 
ation in the form of price schedules, and you 
further find that the price schedules so agreed 
upon were a substantial part of the price struc- 
ture used in the sale of Plymouth motor cars 
in interstate commerce, then you should find 
the defendant guilty of violating the Sherman 
Act as charged in the indictment. 

D. You are instructed that if from all the 
evidence you find that the directors and officers 
of the defendant did meet from time to time 
and did agree during the period of time alleged 
in the indictment, that defendant should formu- 
late retail list prices for Plymouth motor cars 
and accessories, and that such prices as formu- 
lated should be printed and distributed to co- 
conspirator Plymouth dealer members of the 
defendant Association in the form of price 
schedules, and if you further find that this ac- 
tion of defendant and its coconspirators was 
done with the expectation or intent of establish- 
ing uniform retail list prices to be quoted by 
ecoconspirator dealers for Plymouth motor cars 
and accessories establishing retail quoted list 
prices for Plymouths at levels above those sug- 
gested by Plymouth Division, diminishing the 
bargaining pressure from purchasers by en- 
abling said dealers to offer fictitiously large dis- 
counts and fictitiously high trade-in allowances, 
and for the purpose of maintaining or increas- 
ing the selling prices of Plymouth motor cars 
and accessories sold in interstate commerce, 
then you should find the defendant guilty of 
violating the Sherman Antitrust Act. . . . 


© 1960, Commerce Clearing House, Inc. 


Number 154—83 Cited 1960 Trade Cases 76 ,827 


6-10-60 


ity depended on the surrounding circum- 
stances. It emphasized, however, that 
there were classes of restraints which 
from their ‘nature or character’ were un- 
duly restrictive, and hence forbidden by 
both common law and the statute, 221 
U. S. at 58, 65. As to these classes of 
restraints, the court noted, Congress had 
determined its own criteria of public 
harm and it was not for the courts to 
decide whether in an individual case in- 
jury had actually occurred. Id., at 63-68.” 
359 U. S. at 211. (Footnotes omitted.) 


While there may be some question as 
to whether certain acts do or do not consti- 
tute per se violations, there can be no ques- 
tion but that fixing prices is one of the 
three * most readily recognized and gener- 
ally acknowledged per se violations of Sec- 
tion 1 of the Sherman Act. 


The basis for the conclusive presumption 
rationale of the Standard Oil Co. case is 
clearly stated in United States v. Trenton Pot- 
teries, 1927, 273 U. S. 392.5 In a passage 
described as “often quoted” the Court said: 


Plymouth Dealers’ Assn. of Northern Cal. v. U.S. 


exercised or not, involves power to con- 
trol the market and to fix arbitrary and 
unreasonable prices. The reasonable price 
fixed today may through economic and 
business changes become the unreason- 
able price of tomorrow. Once estab- 
lished, it may be maintained unchanged 
because of the absence of competition 
secured by the agreement for a price 
reasonable when fixed. Agreements which 
create such potential power may well be 
held to be in themselves unreasonable or 
unlawful restraints, without the necessity 
of minute inquiry whether a particular 
price is reasonable or unreasonable as 
fixed and without placing on the govern- 
ment in enforcing the Sherman Law the 
burden of ascertaining from day to day 
whether it has become unreasonable through 
the mere variation of economic conditions. 
Moreover, in the absence of express legis- 
lation requiring it, we should hesitate to 
adopt a construction making the differ- 
ence between legal and illegal conduct in 
the field of business relations depend 
upon so uncertain a test as whether prices 
are reasonable—a determination which 


“TI]t does not follow that agreements 
to fix or maintain prices are reasonable 
restraints and therefore permitted by the 
statute, merely because the prices them- 
selves are reasonable. Reasonableness is 
not a concept of definite and unchanging 
content. Its meaning necessarily varies 
in the different fields of the law, because 
it is used as a convenient summary of the 
dominant considerations which control in 
the application of legal doctrines. Our 
view of what is a reasonable restraint of 
commerce is controlled by the recognized 
purpose of the Sherman Law itself. 
Whether this type of restraint is reason- 
able or not must be judged in part at 
least in the light of its effect on competi- 
tion, for whatever difference of opinion 
there may be among economists as to 
the social and economic desirability of 
an unrestrained competitive system, it 
cannot be doubted that the Sherman Law 
and the judicial decisions interpreting it 
are based upon the assumption that the 
public interest is best protected from the 
evils of monopoly and price control by 
the maintenance of competition. 


The aim and result of every price- 
fixing agreement, if effective, is the elimi- 
nation of one form of competition. The 
power to fix prices, whether reasonably 


4 The others: limiting production and division 
of markets by agreement among competitors. 
Report of the Attorney General’s National Com- 
mittee to Study the Antitrust Laws, pp. 12, 26 
(1955). 
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can be satisfactorily made only after a 
complete survey of our economic organi- 
zation and a choice between rival philos- 
ophies.” 273 U.S. at 396-398. 


Further, once the agreement to fix a price 
is made, it is conclusively presumed that a 
conspiracy to restrain trade exists, and it is 
‘Smmaterial whether the agreements were 
ever actually carried out, whether the pur- 
pose of the conspiracy was accomplished in 
whole or in part, or whether an effort was 
made to carry the object of the conspiracy 
into effect.” United States v. Trenton Pot- 
teries, supra, at 402. 


When the term “fix prices” is used, that 
term is used in its larger sense. A combi- 
nation or conspiracy formed for the purpose 
and with the effect of raising, depressing, 
fixing, pegging or stabilizing the price of a 
commodity in interstate commerce is unrea- 
sonable per se under the Sherman Act. 
Kiefer-Stewart Co. v. Seagram & Sons 
[1950-1951 Trape Cases § 62,737], 1951, 340 
U.S. 211; U. S. v. Socony-Vacuum Oil Co. 
[1940-1943 Trapre Cases ff 25,442], 1940, 310 
U. S. 150, 223. The test is not what the 
actual effect is on prices, but whether such 
agreements interfere with “the freedom of 


5 We note that in Trenton Potteries, a trade 
association was involved. We also note that it 


was a combination to fix a market price, not a 
list price. We shall consider that point later. 
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traders, and thereby restrain their ability 
to sell in accordance with their own judg- 
ment.” Kiefer-Stewart Co. v. Seagram & 
Sons, supra, at 213. The competition be- 
tween the Plymouth dealers and the fact 
that the dealers used the fixed uniform list 
Price in most instances only as a Starting 
point, is of no consequence. It was an 
agreed starting point; it had been agreed 
upon between competitors; it was in some 
instances in the record respected and fol- 
lowed; ° it had to do with, and had its effect 
upon, price. 

The fact that there existed competition 
of other kinds between the various Plym- 
outh dealers, or that they cut prices in bid- 
ding against each other, is irrelevant. This 
point is touched upon in the recent case of 
Umited States v. American Smelting & Re- 
fining Company, S. D. N. Y., April 7, 1960. 
CCH Trane Rec. Rep. { 69,675." 

Nor does the fact that a plan entered into 
by competitors to control prices, and having 
an effect thereon, did not ultimately suc- 
ceed in accomplishing what the parties 
anticipated, absolve them from their viola- 
tion of the law. 


In a deteriorating market (at least with 
respect to automobile dealers, as was the 
case in the market defined as “Plymouth 
cars sold in the San Francisco Bay Area in 
1955-56-57 and -58”), no matter what steps 
are taken to influence prices, sometimes the 
power of larger economic factors prevail, 
and the average retained gross profit of the 
dealer goes down. The question is not 
what the profit was, but how it got where 
it was, and what it would have been had 
there been no agreement to influence or 
stabilize prices. The very fact that this 
is extremely difficult of proof is probably 
one of the reasons why, in its wisdom, the 
Congress has seen fit to establish the law, 
and the Supreme Court to establish certain 
per se consequences of the proscribed action. 


Appellant relies largely upon Chicago 
Board of Trade v. United States, 1918, 246 
U. S. 231, which holds that price fixing may 
not necessarily be an illegal restraint of 
trade, that “the true test of legality is 
whether the restraint imposed is such as 


® Contrary to the statement 
Brief, p. 37. 

7In holding existence of competition is not a 
factor, Judge Edelstein said: ‘‘For the inability 
of the defendant to control the market is irrele- 
vant in a Section 1 Conspiracy case.’’ Id., at 
p. 76,679, citing U. S. v. Socony-Vacuum Oil Co., 
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merely regulates and perhaps thereby pro- 
motes competition or whether it is such as 
may suppress or even destroy competition.” 
246 U.S. at 238. 


The Attorney General’s Committee to 
Study the Antitrust Laws points out that 
in the Chicago Board of Trade case the 
Supreme Court concluded the rule had no 
effect on general market prices, nor on the 
volume of grain coming to Chicago. On 
the contrary, the Court found that the rule 
served legitimate regulatory purposes of the 
exchange, rather than price fixing objectives. 


“The Court treated the rule therefor, 
not as a species of price fixing, but as 
a regulation of the hours of trading, 
whose effect would be to bring more of 
the class of transactions affected into the 
regular and fully competitive sessions of 
the Exchange.” 


Likewise, appellant relies on Sugar Insii- 
tute v. United States [1932-1939 TrapE CASES 
7 55,107], 1936, 297 U. S. 553, holding that 
the illegality lay in efforts to promote ad- 
herence to the announced prices and terms, 
not the price list itself. Repeatedly the 
appellant refers in this case to the lack of 
adherence to the price list; the failure of 
the Association to take steps to enforce, the 
lack of any agreement to adhere to it. But 
there is testimony by members of the Asso- 
ciation from which it can be inferred that 
some sales actually were made at the list 
price. 

Further, common sense tells us that there 
is no need for competitors to meet, agree 
upon content, print and circularize “list 
prices” that are never to be looked at. 
There was testimony the fixed list price 
was created and intended to be used to 
eliminate public distrust, occasioned by the 
previous wide variance in quoted retail 
prices which were determined as a matter 
of individual dealer judgment, varying to 
meet competitor’s prices. 


The “fixed, uniform list price’ was not 
precisely followed in many, in fact in most, 
instances. It was not intended to be-so 
used. It was fixed “high” so a greater 
trade-in could be allowed; so that the ulti- 
mate percentage of gross profit over the 


supra, note 59 at p. 225; and United States v. 
McKesson & Robbins [1954 TRADE CASES 
{| 68,368], 1956, 351 U. S. 305, 310. 

8 Report of the Attorney General’s National 
ee to Study the Antitrust Laws, at p. 23 
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factory price could be higher. It was used 
by some dealers in seventy-five per cent of 
their deals. This list price was shown to 
customers, at times, as “the regular price” 
of the automobile. By the agreed uniform 
list price, Plymouth list price became $2,340 
in San Francisco, rather than $2,130. We 
cannot agree that such an agreement would 
necessarily fall into the classification of 
having a “regulatory purpose,” (as in the 
Chicago Board of Trade case) but rather is 
of a class having a definite effect on prices. 


Here the Association members all had to 
pay the factory price for their Plymouths. 
To agree to put the starting price for their 
bargaining at $2,340 instead of $2,130 (the 
manufacturer’s suggested retail price), they 
were following a minimum price, not within 
their control, as modified by a hypothetical 
gross price, controlled by the dealers. This 
established as a matter of actual practice 
one boundary of “the range within which 
sales would be made.” Socony-Vacuum Oil 
Co., supra, at 222. This was “a factor which 
prevents the determination of [market] 
. . . prices by free competition alone.” 
(Id., at 223.) Compare also the rationale 
of the Kiefer-Stewart opinion in the Circuit 
Court (Kiefer-Stewart Co. v. Joseph E. Sea- 
gram & Sons [1950-1951 Trape Cases 
{ 62,627], 7 Cir. 1950, 182 F. 2d 228), and 
in the Supreme Court (Kiefer-Stewart Co. 
v. Seagram & Sons, [1950-1951 Trane Cases 
{ 62,737], 1951, 340 U. S. 211) where it was 
reversed. 


Thus far we have not touched upon two 
specific examples of agreements fixing prices. 
In 1958 appellant and coconspirator dealers 
agreed upon the selling price at which the 
“Silver Special” was to be offered, $1,972. 
In 1955 appellant had a “jalopy program,” 
in which it and the coconspirator dealers 
agreed upon a uniform $500 trade-in on any 
car, irrespective of condition, on monthly 
payments, cash down payment figures to be 
carried in advertisements, and circulated sug- 
gested retail prices. These were per se viola- 
tions of the law.® But, of course, they do 
not cure the instructions here complained 
of, if error occurred therein. We turn to 
the instructions. 

Instruction A (supra, note 3) referred to 
an agreement or understanding that would 
stabilize retail prices, or fix uniform retail 

9Or, as the trial court stated: ‘‘The Silver 


Special is a plain outright, clear, violation of 
the Sherman Act.’’ 
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list prices for articles in interstate commerce, 
as illegal. Instruction B referred to an 
agreement (upon the prices contained in a 
given price schedule) to fix prices. Instruc- 
tion C referred to the formulation of retail 
list prices, printed and distributed in the 
form of price schedules, and required the 
jury, before convicting, to find a further 
essential: that such price schedules were a 
substantial part of the price structure used in 
the sale of the automobiles. Instruction D 
dealt with the formulation and distribution 
of a schedule of prices with the intent of 
establishing list prices at higher levels than 
Plymouth factory suggested prices. (Italics 
and parenthesis ours.) While perhaps the 
language used was not as artful as might 
be wished, we cannot read them to have 
required the jury to convict on the printing 
of a price list alone, as appellant urges. 

The trial court submitted to the jury 
whether “the price schedules so agreed 
upon were a substantial part of the price 
structure used in the sale of Plymouth 
motor cars by appellant.” The jury’s hold- 
ing against appellant is supported by the 
evidence. 


[Automobile Information Disclosure Act] 


We have not commented upon the Dis- 
closure of Automobile Information Act,” 
also known as the Monroney Bill, cited to 
us by appellant. It became effective October 
1, 1958, and affects nothing herein. Suffice 
it to say that it is one thing for Congress 
to say each manufacturer must, acting 
alone, set a suggested retail list price for 
his product, and another thing to say that 
competing dealers may so agree. Many 
unilateral acts are completely lawful but 
become violative of antitrust law when per- 
formed pursuant to an agreement between 
competitors. Further, the purpose of the 
Monroney Bill was to prevent misbranding, 
abuse of caravan car prices and the “pack- 
ing” which were appellant’s primary ob- 
jectives here. 

We find no error in the law adopted by 
the trial court, and the instructions based 
thereon, given to the jury. 


[Interstate Commerce] 


We next come to the question as to 
whether there was interstate commerce. We 


1072 Stat. 325-6, 15 U. S. C. §§ 1231-3 (1958). 
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are satisfied there was. We adopt appellee’s 
argument on this phase of the case. It is 
supported by the record. 


“86% of the parts and equipment which 
go into Plymouths assembled at the Los 
Angeles plant (including such items as 
the frames, engines, doors, axles, trans- 
missions, and body stampings) are manu- 
factured outside of California and then 
shipped in interstate commerce to the 
Los Angeles assembly plant. We think 
it clear that in the circumstances, the 
interstate movement of these parts ‘* * * 
was merely halted as a convenient step 
[i. e., assembly] in the process of getting 
[these cars] to [the dealers and through 
them to the consumer].’ Binderup v. Pathe 
Exchange, Inc., 263 U. S. 291 (1923). 
Appellant’s attempt to isolate the Los 
Angeles plant from Chrysler’s integrated 
interstate operations is a ‘technical legal 
conception’ of ‘commerce among the 
States,’ not the ‘practical one, drawn from 
the course of business,’ which the Su- 
preme Court has stressed as controlling. 
Swift & Co. v. United States, 196 U. S. 
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375, 398 (1905); see also Stafford v. Wal- 
lace, 258 U. S. 495, 518-519 (1922). Las 
Vegas Merchant Plumbers Ass'n v. United 
States, supra, at p. 740; Pevely Dairy Co. 
v. United States, 178 F. 2d 363 (C. A. 8, 
1949); Marks Food Corp. v. Barbara Ann 
Baking Co. [9 Cir. 1960, 274 F. 2d 934]. 


“In any event, this question of whether 
there was a flow of goods from out-of- 
state which remained in commerce through 
the conduit of the Los Angeles plant was 
properly left to the jury. Las Vegas Mer- 
chant Plumbers Ass'n v. United States, 
supra, at p. 745. [T]here is ample 
evidence to support the jury’s verdict. It 
follows that every car the co-conspirator 
dealers received, whether from out-of- 
state or from the Los Angeles plant, was 
in the flow of interstate commerce; and 
that approximately 35% of such com- 
merce (and certainly a significant amount) 
was pursuant to specific customer orders 
and therefore remained in interstate com- 
merce until delivery to the customer.” 


Finding no error, the judgment of con- 


viction is Affirmed. 


[ 69,727] United States v. Aluminum Company of America and Rome Cable Cor- 
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No. 8030. Hearing held April 26, 1960; submitted May 21, 1960; decided May 31, 1960. 


Case No. 1512 in the Antitrust Division of the Department of Justice. 


Clayton Act 


Acquisitions of Stock or Assets—Divestiture as Temporary Relief—Acquiring 
Company’s Power to “Strip” Acquired Company.—The Government, in an action challenging 
an integrated aluminum producer’s acquisition of a competing producer of aluminum products, 
was not entitled to divestiture as temporary relief. It was requested on the ground that the 
acquiring company might, unless restrained during trial, “strip” the acquired company of 
its manufacturing operations and its sales organization so as to leave that corporation a 
mere “shell” incapable of competing if it should ultimately be divested. In rejecting the 
Government’s request, the court considered the Government’s delay in bringing the action, 
the fact that there had been no such “stripping” so far (together with the assurances of 
officers and counsel that there would be none in the future), and the fact that the action 
could be tried within three or four months. However, the court did temporarily enjoin 
the acquiring company from encumbering the stock of the acquired company, and from 
making any further transfers of that company’s operations to its own plants. 


See Acquisitions of Stock or Assets, Vol. 1, § 4209.225. 


For the plaintiff: Theodore F. Bowes, U. S. Attorney, Syracuse, N. Y, (Michael 
Gottesman and Samuel Karp, Trial Attorneys, Department of Justice, of counsel). 


For the defendants: Ferris, Hughes, Dorrance & Groben, Utica, N. Y. (Robert 
Groben, of counsel); and Bergson & Borkland, Washington, D. C, (Herbert A. Bergson, 
Howard Adler, and William K. Unverzagt, Pittsburgh, Pa., of counsel), 
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Application for Temporary Injunction 
Memorandum—Decision 


[Divestiture as Temporary Relief] 


BRENNAN, Judge [Jn full text]: Plaintiff, 
invoking the provisions of Sections 7 and 
15 of the Clayton Act (15 U.S. C. A. 18 and 
25) seeks in this action a judgment requir- 
ing that the Aluminum Company of America 
divest itself of all interests in the Rome 
Cable Corporation upon the contention that 
its present ownership substantially lessens 
competition in violation of Section 7, above 
referred to. The immediate problem be- 
fore the court arises by reason of the plain- 
tiff’s application for a temporary injunction, 
the terms of which would be substantially 
as broad as the requested ultimate relief. 
The parties involved in this litigation are 
described below. 


The Aluminum Company of America (here- 
inafter referred to as Alcoa) is the foremost 
producer of aluminum and aluminum products 
in this country. It is referred to in the 
affidavits submitted as an integrated alumi- 
num producer which is understood to mean 
that it is self-sufficient in the production of 
the necessary raw materials, in the manu- 
facture and sale of aluminum products. 


Rome Cable Corporation (hereinafter re- 
ferred to as Rome-Delaware) was organized 
under the laws of the State of Delaware 
and is a wholly owned subsidiary of Alcoa. 
It is the present owner of the assets of 
Rome Cable Corporation which is described 
below. 

Rome Cable Corporation (hereinafter re- 
ferred to as Rome-New York) was a New 
York corporation with its principal place of 
business at Rome, N. Y. and was engaged 
in the electrical wire and cable business for 
upwards of thirty years. It is apparent that 
its manufacturing operations involved prin- 
cipally the use of copper although recently 
aluminum constituted a part of the materials 
used in the manufacture of its products. 


About January 1959 the public press con- 
tained an announcement that it was pro- 
posed by Alcoa to acquire the assets of 
Rome-New York and to issue in return 
therefor shares of its common stock. The 
Department of Justice became aware of the 
proposed acquisition and on February 2, 
1959 addressed inquiries to Rome-New York 
and Alcoa as to facts which might bear 
upon the competitive effect of the proposed 
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purchase. On or about March 31, 1959, the 
arrangement between Alcoa and Rome- 
New York was consummated and the assets 
of Rome-New York were transferred to 
Rome-Delaware which, as above stated, is 
a wholly owned subsidiary of Alcoa. Rome- 
New York, for all practical purposes, has 
ceased to exist and has been or will be 
liquidated. After further inquiry and in- 
vestigation and on or about April 1, 1960, 
this action was brought as indicated above. 

It is agreed by the litigants that the 
present motion for a temporary injunction 
be decided upon the pleadings and certain 
affidavits submitted by both parties. Plain- 
tiffs affidavits are devoted principally to 
statistical facts which go to show the exist- 
ence of a “line of commerce” and to show 
“that the effect of such acquisition may be 
substantially to lessen competition” as these 
terms are used in the statute. The defend- 
ants’ affidavits, while disputing the basic 
requirements of a cause of action, are 
principally addressed to facts tending to 
show that the acquisition does not and will 
not substantially lessen competition and that 
Rome-New York has been and will be re- 
tained as such an independent entity as to 
preclude the necessity of granting the re- 
quested relief. No attempt, at this time, will 
be made to discuss the merits of the action 
insofar as the line of commerce and the 
effect of the acquisition upon the competi- 
tion are concerned. To do so would be to 
pre-judge issues which involve complicated 
economic facts and figures which are not 
wholly submitted or satisfactorily shown to 
be involved with the problems here. It is 
sufficient to say “... that the plaintiff has 
raised questions going to the merits so 
serious, substantial, difficult and doubtful, 
as to make them a fair ground for litiga- 
tion and for more deliberate investigation”. 
(Hamilton Watch Co. v. Benrus Watch Co., 
206 F. 2d 738 at 740). 


[Possible “Stripping” of Acquired 
Company | 


Plaintiff's contention on this application 
is to the effect that the continued consoli- 
dation or merging of the two defendant 
corporations “. . . might seriously impede 
the court in rendering effective final relief 
in this case”. It is urged in substance that 
Alcoa, through its ownership, may, unless 
restrained, strip Rome-Delaware of its 
manufacturing operations and its sales or- 
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ganization so as to leave that corporation a 
mere “shell” incapable of affording com- 
petition in the event that the plaintiff is 
ultimately granted the requested relief. 


The defendants contend that plaintiff's 
fears are unfounded; that in fact Rome- 
Delaware has expanded its activities since 
the merger; is in a stronger position than 
ever and that no such action, as envisioned 
by the plaintiff, is contemplated. It further 
contends that the delay in the commence- 
ment of this action is a weighty factor and 
to grant the injunction would be to halt 
partially completed operational and _ per- 
sonnel changes resulting in a business loss 
which could not be recovered. The facts 
bearing upon the two contentions will be 
briefly referred to. 


I am inclined to give some weight to the 
delay in the commencement of this action 
on the part of the Government. Such delay 
would almost in itself preclude an injunction 
which would undo whatever has been ac- 
complished since the date of the merger. 
This is true where, as here, there appears 
to be no evidence that the activities of 
Rome-Delaware have been altered up to 
date so as to seriously interfere with the 
granting of ultimate relief. Another factual 
consideration outside of the record should 
also be given weight. Section 18 of the 
Clayton Act seems to indicate that this 
action should be promptly brought to trial. 
In this district, this can be accomplished and 
the plaintiff has indicated that it would be 
ready. It would seem that there is no 
occasion for a delay in the trial of the 
action to exceed three or four months from 
this date. 


Turning now to the facts disclosed as 
they bear on the necessity for the relief 
sought, we find the proposed status of 
Rome-Delaware after the merger plainly 
outlined in the letter of January 21, 1959 
from the President of Alcoa to the Presi- 
dent of Rome-New York. This letter, read 
as a whole, is indicative that it was con- 
templated that the corporation to be formed 
(Rome-Delaware) retain the identity of its 
predecessor. Principally it appears to have 
been the program that (1) all manufactur- 
ing and selling activities would be continued 
at Rome, N. Y.; (2) all electrical wire, 
cable and conduit activities of Alcoa would 
be consolidated at Rome; (3) the new com- 
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pany would operate functionally as a division 
of Alcoa; (4) the present sales organization 
at Rome was to be continued; (5) purchas- 
ing activities of the new company would be 
handled through its own organization; ([6]) 
the research center at Rome was to be con- 
tinued but coordinated with the research 
staff of Alcoa. 


The affidavits submitted by the defend- 
ants indicate that the program announced 
as above has substantially been carried out. 
The corporate name has been retained. 
Rome-Delaware continues to be an active 
member in its own right in business associa- 
tions. Electrical wire and cable products, 
manufactured by Rome-Delaware, continue 
to be identified as Rome Cable products. 
Manufacturing facilities have been increased 
rather than decreased. About eighty Alcoa 
sales personnel have been transferred from 
Alcoa to Rome. No Rome sales personnel 
have been transferred to Alcoa. The sales 
forces of Alcoa and Rome have been co- 
ordinated. It is understood that a single 
salesman sells the products of both com- 
panies. In some cities, the sales offices 
have been consolidated in premises owned 
or leased by Alcoa. Where this has oc- 
curred, the name of each company is sepa- 
rately listed in the telephone directory. 
Products manufactured by Rome, even out- 
side of its own plant, catalogue price sheets, 
etc. referring to same, are marked with its 
name or in the name of Rome Cable Divi- 
sion of Alcoa. The manufacture of aluminum 
rods for electrical purposes, which was car- 
ried on at the Rome plant, has been trans- 
ferred to the Massena plant of Alcoa. No 
transfer of machinery is involved; only ten 
employees are affected, and their employ- 
ment is or will be continued at the Rome 
plant. It is evident that this is a small 
operation and is dictated by economic rea- 
sons. The products, so manufactured, are 
identified as Rome products. 


Plaintiff’s affidavits do not seriously con- 
tradict the defendants’ affidavits in the par- 
ticulars mentioned above. It is urged however 
that in a memorandum submitted on March 
17, 1960, it was revealed that Alcoa con- 
templated the transfer of Rome-Delaware 
facilities for the production of magnet wire 
to Alcoa’s subsidiary in Indiana. The ex- 
istence of such document and statement is 
not disputed although defendant states gen- 
erally that it does not contemplate the 
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transfer of any considerable manufacturing 
operations now or formerly carried on at 
Rome. The plaintiff seems to urge that the 
existence of the power on the part of Alcoa 
to undermine the good will and capabilities 


of Rome-Delaware as a competitor is a 


sufficient basis for the granting of a tem- 
porary injunction to preserve the status quo. 
It depends upon what might appear if a 
hypothetical course of action is pursued 
rather than upon what has happened or upon 
present indication of future action. 


No lengthy discussion of legal principles is 
necessary. It is not disputed that this court 
has the power to preserve the existing situa- 
tion where a change therein would make its 
decree ineffective. (U. S. v. Adlers Creamery, 
107 F. 2d 987 at 990). This power however 
is not to be exercised automatically. The 
necessity of injunctive relief, the balance of 
hardships thereby imposed and the reluctance 
of courts to interfere in corporate business 
transactions all dictate that the court must 
exercise an informed discretion in dealing 
with the problem involved. This discretion 
may be liberally exercised where the public 
interest is involved. (Virginian Rwy. v, Fed- 
eration, 300 U. S. 515 at 552) since the public 
interest measures the propriety thereof. 
(Hecht Co. v. Bowles, 321 U.S. 321 at 331). 
The measure of the relief which this court 
may order is indicated in the language of 
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the statute as being such as is “just in the 
premises”. In determining same, the status 
of the action, its likely early disposition; 
the damage already caused or threatened 
are all to be considered as is the fact that 
here the merger is completed not. threat- 
ened. (Fein v. Security Banknote Co. [1957 
TRADE CASES { 68,858], 157 F. Supp. 146). 
I would have no reason to question the 
assurances of the officers of the defendant 
and the counsel to the effect that no con- 
sequential change, which will affect the 
good will and manufacturing capabilities of 
Rome-Delaware, is contemplated in the future. 
In any event, the plaintiff may again apply 
for relief should the occasion arise. 


[Motion Granted and Denied in Part] 


The motion of the plaintiff is granted and 
an injunction will issue providing (1) that 
the stock of Rome-Delaware, owned by the 
defendant Alcoa, shall not be hypothecated 
or encumbered in any manner; (2) that no 
further manufacturing or processing opera- 
tions, now carried on by Rome-Delaware, 
shall be transferred to the Alcoa plants or 
any of its subsidiaries. The motion will be 
otherwise denied. 

The above will constitute my findings of 
fact and conclusions of law, in accordance 
with the provisions of Rule 52 F. R. C. P., 
and it is so ordered. 


[] 69,728] Federal Trade Commission v. Henry Broch & Company. 


In the United States Supreme Court. 
1960. 


No. 61—October Term, 1959. Dated June 6, 


On Writ of Certiorari to the United States Court of Appeals for the Seventh Circuit. 


Robinson-Patman Price Discrimination Act 


Price Discrimination—Brokerage Commissions—Applicability of Brokerage Prohibi- 
tions to Seller’s Broker—Brokerage “Savings” as Defense Under 2(c).—A seller’s broker 
who normally received a brokerage commission of 5 per cent (from the seller) violated 
Section 2(c) by accepting a reduced commission of 3 per cent on sales to a particular buyer 
(in order to permit that buyer to purchase at a price reduced by the amount of the “saved” 
brokerage). There is no difference in economic effect between the seller’s broker’s splitting 
his brokerage commission with the buyer and his yielding part of the brokerage to the 
seller to be passed on to the buyer in the form of a lower price. 


“We conclude that the statute clearly applies to payments or allowances by a seller’s 
broker to the buyer, whether made directly to the buyer or indirectly, through the seller. 
The allowances proscribed by §2(c) are those made by ‘any person’ which, as we have 
said, clearly encompasses a seller’s broker.” Thus the court, in reversing CA-7’s holding 
that the statute was applicable only to a buyer’s broker because costs would be “frozen” if a 
seller could not reduce his own “costs” (including fees paid to his own broker), observed 
that the Act required no such result because the broker was free to accept a reduction of 
his brokerage to 3 per cent so long as it applied to all sales, not just sales to a favored 


buyer. 
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Further, it was immaterial that 2(a) permits price differentials based on “savings” in 
selling costs; the two sections are entirely independent. 


See Price Discrimination, Vol. 1, [ 3520, 3520.134, 3520.539. 


For the petitioner: 


sistant to the Solicitor General, Department of Justice. 
Counsel; Alan B. Hobbes, Assistant General Counsel; 
Brown, Attorneys, Federal Trade Commission. 


Frederick M. Rowe and Joseph DuCoeur, Washington, D. C.; 


For the respondents: 


J. Lee Rankin, Solicitor General, and Daniel M, Friedman, As- 


Daniel J. McCatiley, Jr., General 
Francis C. Mayer and Miles J. 


and Harold Orlinsky and Fred Herzog, Chicago, Ill. 
Reversing 1958 Trade Cases {[ 69,208 and affirming FTC order in Dkt. 6484. 


[Price Discrimination—Brokerage]| 


Mr. Justice Dovevas delivered the opinion 
of the Court [Jn full text]: Section 2(c) of 
the Robinson-Patman Act* makes it un- 
lawful for “any person” to make an allow- 
ance in lieu of “brokerage” to the “other 
party to such transaction.” The question is 
whether that prohibition is applicable to the 
following transactions by respondent. 


Respondent is a broker or sales represen- 
tative for a number of principals who sell 
food products. One of the principals is 
Canada Foods Ltd., a processor of apple 
concentrate and other products. Respondent 
agreed to act for the Canada Foods for a 
5% commission. Other brokers working 
for the same principal were promised a 4% 
commission. Respondent’s commission was 
higher because it stocked merchandise in 
advance of sales. Canada Foods established 
a price for its 1954 pack of apple concentrate 
at $1.30 per gallon in 50-gallon drums and 
authorized its brokers to negotiate sales at 
that price. 


[Reduction of Brokerage—Lower Price 
to Single Buyer] 


The J. M. Smucker Co., a buyer, nego- 
tiated with another broker, Phipps, also 
working for Canada Foods, for apple con- 
centrate. Smucker wanted a lower price 
than $1.30 but Canada Foods would not 
agree. Smucker finally offered $1.25 for a 
500-gallon purchase. That was turned down 
by Canada Foods, acting through Phipps. 
Canada Foods took the position that the 
only way the price could be lowered would 
be through reduction in brokerage. About 
the same time respondent was negotiating 
with Smucker. Canada Foods told respond- 


1 Section 2(c) makes it unlawful for ‘‘any per- 
son... to pay or grant... anything of 
value as a commission, brokerage, or other com- 
pensation, or any allowance or discount in lieu 
thereof, except for services rendered in connec- 
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ent what it had told Phipps, that the price 
to the buyer could be reduced only if the 
brokerage were cut; and it added that it 
would make the sale at $1.25—the buyer’s 
bid—if respondent would agree to reduce its 
brokerage from 5% to 3%. Respondent 
agreed and the sale was consummated at 
that price and for that brokerage. The re- 
duced price of $1.25 was thereafter granted 
Smucker on subsequent sales. But on sales 
to all other customers, whether through re- 
spondent or other brokers, the price con- 
tinued to be $1.30 and in each instance 
respondent received the full 5% commis- 
sion. Only on sales through respondent to 
Smucker were the selling price and the 
brokerage reduced. 


The customary brokerage fee of 5% to 
respondent would have been $2,036.84. The 
actual brokerage of 3% received by re- 
spondent was $1,222.11. The reduction of 
brokerage was $814.73 which is 50% of the 
total price reduction of $1,629.47. granted 
by Canada Foods to Smucker. 


The Commission charged respondent with 
violating §2(c) of the Act, and after a 
hearing and the making of findings entered 
a cease-and-desist order against respondent. 
The Court of Appeals, while not question- 
ing the findings of fact of the Commission, 
reversed. [1958 TRADE CaSEs J 69,208] 261 
F. 2d 725. The case is here on petition for a 
writ of certiorari, 360 U. S. 908. 


The Robinson-Patman Act was enacted 
in 1936 to curb and prohibit all devices by 
which large buyers gained discriminatory 
preferences over smaller ones by virtue of 
their greater purchasing power. A lengthy 
investigation revealed that large chain buy- 
ers were obtaining competitive advantages 
in several ways other than direct Price con- 


tion with the sale or purchase of goods . 
either to the other party to such transaction or 
TOmane intermediary therein. 
(Emphasis supplied.) 
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cessions* and were thus avoiding the: im- 
pact of the Clayton Act.2. One of the 
favorite means of obtaining an indirect price 
concession was by setting up “dummy” 
brokers who were employed by the buyer 
and who, in many cases, rendered no serv- 
ices. The large buyers demanded that the 
seller pay “brokerage” to these fictitious 
brokers who ‘then’ turned it over to their 
employer. This practice was one of the 
chief targets of §2(c) of the Act.* But it 
was not the only means by which the brok- 
erage function was abused*® and Congress 
in its wisdom phrased §2(c) broadly, not 
only to cover the other methods then in 
existence but all other means by which 
brokerage could be used to effect price dis- 
crimination.® 
[Seller's Broker] 


The particular evil at which §2(c) is 
aimed can be as easily perpetrated by a 
seller’s broker as by the seller himself. The 
seller and his broker can of course agree on 
any brokerage fee that they wish. Yet when 
they agree upon one, only to reduce it when 
necessary to meet the demands of a favored 
buyer; they use the reduction in brokerage 
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to undermine: the \policy of. §2(c); The 
seller’s broker is clearly “any person” as 
the words are used in §2(c)—as clearly 
such as a buyer’s broker. 


[2(c) Independent of .2(a)] 


It is urged that the seller is free to pass 
on to the buyer in the form of a price re- 
duction any differential between his ordi- 
nary brokerage expense and the brokeragé 
commission which he pays on a particular 
sale because § 2(a)" of the Act permits price 
differentials based on savings in selling costs 
resulting from differing methods of dis- 
tribution. From this’ premise it is reasoned 
that a seller’s broker should not: be held to 
have violated §2(c) for having done that 
which is permitted under §2(a). We need 
not decide the validity of that premise, 
because the fact that a transaction may not 
violate one section of the Act does not 
answer the question whether another section 
has been violated: Section 2(c), with which 
we are here concerned, is independent of 
§ 2(a) and was enacted by Congress becatse 
§ 2(a) was not considered adequate to deal 
with abuses of the brokerage function.* 


2 See Final Report on the Chain-Store Investi- 
gation, S. Doc. No. 4, 74th Cong., 1st Sess. 
(1935). 

% Section 2 of the Clayton Act as originally 
enacted in 1914 (38 Stat. 730) applied only to 
price discriminations the effect of which was 
to “‘substantially lessen competition or tend to 
create a monopoly.’’ This section was modified 
and retained in § 2(a) of the Robinson-Patman 
Act. See note 7, infra. 

4See S. Rep. No. 1502, 74th Cong., 2d Sess., 
p. 7; H. R. Rep. No. 2287, 74th Cong., 2d Sess., 
pp. 14-15; Federal Trade Comm’n v. Simplicity 
Pattern Co. [1959 TRADE CASES {f 69,361], 360 
U.S. 55, 69. 

5In the Final Report on the Chain-Store In- 
vestigation, note 2, supra, Congress had before 
it examples not only of large buyers demanding 
the payment of brokerage to their agents but 
also instances where buyers demanded dis- 
counts, allowances, or outright price reductions 
based on the theory that fewer brokerage serv- 
ices were needed in sales to these particular 
buyers, or that no brokerage services were nec- 
essary at all. IJd., at 25, 63. These transactions 
were described in the report as the giving of 
“allowances in lieu of brokerage’’ (id., at 62) 
or ‘‘discount[s] in lieu of brokerage.’’ Id., 
at 27. 

@ The Report of the House Judiciary Commit- 
tee described the brokerage provision as dealing 
“with the abuse of the brokerage function 
for purposes of oppressive discrimination.”’ 
H. R. Rep. No. 2287, 74th Cong., 2d Sess., D. 14. 
And although not mentioned in the Committee 
Reports, the debates on the bill show clearly 
that § 2(c) was intended to proscribe other prac- 
tices such as the “‘bribing’’ of a seller’s broker 
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by the buyer. 
8111-8112. 

7Section 2(a), 15 U. S. C. §13(a), provides, 
in relevant part: ‘‘It shall be unlawful for any 
person engaged in commerce . to discrimi- 
nate in price between different purchasers of 
commodities of like grade and quality .. 
where the effect of such discrimination may be 
substantially to lessen competition or tend to 
create a monopoly .. . or prevent competition 
with any person who either grants or knowingly 
receives the benefit of such discrimination, or 
with customers of either of them: Provided, 
That nothing shall prevent differentials 
which make only due allowance for differences 
in the cost of manufacture, sale, or delivery 
resulting from the differing methods or quanti- 
ties in which such commodities are . . . sold 
or delivered.’’ 

8 The bill as reported from the Senate Com- 
mittee excepted savings in brokerage from the 
cost proviso in §2(a). S. Rep. No. 1502, 74th 
Cong., 2d Sess., p. 5. Yet when the bill was 
finally passed, the reference to brokerage in 
§2(a) had been deleted. This was done, ac- 
cording to the Conference Report, ‘‘for the 
reason that the matter of brokerage is dealt 
with in a subsequent subsection of the bill.’ 
H. R. Rep. No. 2951, 74th Cong., 2d Sess., p. 6. 
By striking the words ‘‘other than brokerage’”’ 
from § 2(a) we think Congress showed both 
an intention that ‘‘legitimacy’’ of brokerage be 
governed entirely by § 2(c) and an understand- 
ing that the language of § 2(c) was sufficiently 
broad to cover allowances to buyers in the 
form of price concessions which reflect a differ- 
ential in brokerage costs. The legislative his- 
tory is barren of any indication that a change 
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[Passing Brokerage on to Buyer] 


Before the Act was passed the large 
buyers, who maintained their own elaborate 
purchasing departments and therefore did 
not need the services of a seller’s broker 
because they bought their merchandise di- 
rectly from the seller, demanded and re- 
ceived allowances reflecting these savings 
in the cost of distribution. In many cases 
they required that “brokerage” be paid to 
their own purchasing agents. After the Act 
was passed they discarded the facade of 
“brokerage” and merely received a price 
reduction equivalent to the seller’s ordinary 
brokerage expenses in sales to other cus- 
tomers. When hailed before the Commis- 
sion, they protested that the transaction was 
not covered by §2(c) but, since it was a 
price reduction, was governed by §2(a). 
They also argued that because no brokerage 
services were needed or used in sales to 
them, they were entitled to a price differen- 
tial reflecting this cost saving. Congress 
had anticipated such a contention by the 
“in lieu thereof” provision.” Accordingly, 
the Commission” and the courts™ early 
rejected the contention that such a price 
reduction was lawful because the buyer’s 
purchasing organization had saved the seller 
the amount of his ordinary brokerage expense. 
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In Great Atlantic & Pacific Tea Co. v. 
Federal Trade Comm'n [1932-1939 TRADE 
Cases 55,242], 106 F. 2d 667 (C. A. 3d 
Cir. 1939), a buyer sought to evade § 2(c) 
by accepting price reductions equivalent to 
the seller’s normal brokerage payments. 
The court upheld the Commission’s view 
that the price reduction was an allowance in 
lieu of brokerage under § 2(c) and was pro- 
hibited even though, in fact, the seller had 
“saved” his brokerage expense by dealing 
directly with the select buyer. The buyer 
also sought to justify its price reduction on 
the ground that it had rendered valuable 
services to the seller. The court rejected 
this argument also. Although that court’s 
interpretation of the “services rendered” 
exception in §2(c) has been criticized,” its 
conclusion that the price reduction was an 
allowance in lieu of brokerage within the 
meaning of §2(c) has been followed ** and 
accepted.“ 


We are asked to distinguish these prec- 
edents on the ground that there is no claim 
by the present buyer that the price reduc- 
tion, concededly based in part on a saving to 
the seller of part of his regular brokerage 
cost on the particular sale, was justified by 
the elimination of services normally per- 
formed by the seller or his broker. There 


in substance was intended by this deletion. In- 
deed, the Conference Report clearly precludes 
any other inference. 

®° The brokerage clause in the bill was origi- 
nally directed only at outright commission pay- 
ments by sellers to buyers’ agents. The Senate 
added the phrases ‘‘or any allowance or Qis- 
count in lieu thereof,’’ and ‘‘either to the other 
party to such transaction [or his. intermedi- 
ary].’’ S. Rep. No. 1502, 74th Cong., 2d Sess., 
p. 7. ‘‘This phrasing of the law was obviously 
designed to prevent evasion of the restriction 
through a mere modification of the form of the 
sales contract. It was assumed that large 
buyers would seek to convert the brokerage 
which they had hitherto received into an out- 
right price reduction.’’ Zorn and Feldman, 
Business Under the New Price Laws (1937), 219. 

10 The Commission has held that a price re- 
duction to favored buyers, who bought direct 
without the intervention of a broker, which 
was equivalent to brokerage currently paid by 
the seller to its brokers for sales to other cus- 
tomers was a violation of § 2(c). It has issued 
cease-and-desist orders against buyers in, e. g., 
The Great Atlantic & Pacific Tea Co., 26 F. T. C. 
486 (1938), aff'd 106 F. 2d 667 (C. A. 8d Cir. 
1939) [1932-1939 TRADE CASES { 55,242]; Gen- 
eral Grocer Co., 33 F. T. C. 377 (1941); Giant 
Tiger Corporation, 33 F. T. C. 830 (1941); UCO 
Food Corporation, 33 F. T. C. 924 (1941); R. C. 
Wiliams & Co., 33 F. T. GC; 1182 (1941); 
A. Krasne, Inc., 34 F. T: C. 121 (1941); and 
against sellers in Ramsdell Packing Co., 32 
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F. T. C. 1187 (1941); The Union Malleable Mfg. 
Co., 52 F. T. C. 408 (1955). See also several 
memorandum decisions reported in 32 F. T. C. 
1192, 1193 (1941). 

u Great Atlantic & Pacific Tea Co. v. Federal 
Trade Comm’n [1932-19389 TRADE CASES 
f 55,242], 106 F. 2a 667 (C. A. 3d Cir. 1939); 
Southgate Brokerage Co. v. Federal Trade 
Comm’n [1944-1945 TRADE CASES { 57,396], 
150 F. 2d 607 (C. A. 4th Cir. 1945) (buyer’s 
broker buying and selling on his own behalf). 

12 See Report of the Attorney General’s Na- 
tional Committee to Study the Antitrust Laws 
(1955) 192, 193; Oppenheim, Federal Antitrust 
Legislation; Guideposts to a Revised National 
Antitrust Policy, 50 Mich. L. Rev. 1139, 1207, 
n. 178; Rowe, Price Discrimination, Competi- 
tion, and Confusion: Another Look at Robinson- 
Patman, 60 Yale L. J. 929, 957-958. 

18 Southgate Brokerage Co. v. Federal Trade 
Comm'n, supra, note 11. See also cases cited, 
note 10, supra. 

144#In speaking of these interpretations of 

§ 2(c), a leading authority said: 
“Here too the Commission and the court have 
applied the Congressional intent with precision. 
If Congress envisaged the evil as the transmis- 
sion of brokerage commissions to the buyer, 
then to permit the buyer to get the same thing 
under 2(a) in another forn. and name would 
deprive 2(c) of ali substance.’’ Oppenheim, 
Administration of the Brokerage Provision of 
the Robinson-Patman Act, 8 Geo. Wash. L. Rev. 
Siayr5Sb: 
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is no evidence that the buyer rendered any 
services to the seller or to the respondent 
nor that anything in its method of dealing 
justified its getting a discriminatory price by 
means of a reduced brokerage charge. We 
would have quite a different case if there 
were such evidence and we need not ex- 
plore the applicability of §2(c) to such 
circumstances. One thing is clear—the ab- 
sence of such evidence and the absence of a 
claim that the rendition of services or sav- 
ings in distribution costs justified the allow- 
ance does not support the view that § 2(c) 
has not been violated. 


The fact that the buyer was not aware 
that its favored price was based in part on a 
discriminatory reduction in respondent’s 
brokerage commission is immaterial. The 
Act is aimed at price discrimination, not 
conspiracy. The buyer’s intent might be 
relevant were he charged with receiving an 
allowance in violation of §2(c). But cer- 
tainly it has no bearing on whether the 
respondent has violated the law. The power- 
ful buyer who demands a price concession 
is concerned only with getting it. He does 
not care whether it comes from the seller, 
the seller’s broker, or both. 


Congress enacted the Robinson-Patman 
Act to prevent sellers and: seller’s brokers 
from yielding to the economic pressures of 
a large buying organization by granting 
unfair preferences in connection with the 
sale of goods. The form in which the buyer 
pressure is exerted is immaterial and proof 
of its existence is not required. It is rare 
that the motive in yielding to a buyer’s 
demands is not the “necessity” for making 
the sale. An “independent” broker is not 
likely to be independent of the buyer’s 
coercive bargaining power. He, like the 
seller, is constrained to favor the buyers 
with the most purchasing power. If re- 
spondent merely paid over part of his com- 
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mission to the buyer, he clearly would have 
violated the Act. We see no distinction of 
substance between the two transactions. In 
each case the seller and his broker make a 
concession to the buyer as a consequence of 
his economic power. In both cases the re- 
sult is that the buyer has received a dis- 
criminatory price. In both cases the seller’s 
broker reduces his usual brokerage fee to 
get a particular contract. There is no dif- 
ference in economic effect between the 
seller’s broker splitting his brokerage com- 
mission with the buyer” and in his yielding 
part of the brokerage to the seller to be 
passed on to the buyer in the form of a 
lower price.* 


We conclude that the statute clearly ap- 
plies to payments or allowances by a seller’s 
broker to the buyer, whether made directly 
to the buyer, or indirectly, through the 
seller. The allowances proscribed by § 2(c) 
are those made by “any person’ which, as 
we have said, clearly encompass a seller’s 
broker.” The respondent was a necessary 
party to the price reduction granted the 
buyer. His yielding of part of his broker- 
age to be passed on to the buyer was a sine 
qua non of the price reduction. This is not to 
say that every reduction in price, coupled 
with a reduction in brokerage, automatically 
compels the conclusion that an allowance 
‘Gn lieu” of brokerage has been granted. As 
the Commission itself has made clear, 
whether such a reduction is tantamount to 
a discriminatory payment of brokerage de- 
pends on the circumstances of each case. 
Mam Fish..Co., Inc.,:53 F,.T..C.. 88. Nor 
does this “fuse” provisions of § 2(a), which 
permits the defense of cost justification, 
with those of §2(c) which does not; it but 
realistically interprets the prohibitions of 
§2(c) as including an independent broker’s 
allowance of a reduced brokerage to obtain 
a particular order. 


15 See Oliver Bros. v. Federal Trade Comm’n 
[1932-1939 TRADE CASES { 55,212], 102 F. 2d 
763, 770 (C. A. 2d Cir.). 

146The Conference Report states that § 2(c) 
“prohibits the direct or indirect payment of 
brokerage except for such services rendered.”’ 
(Italics supplied.) H. R. Conf. Rep. No. 2951, 
74th Cong., 2d Sess., p. 7. 

17 Several writers, including one of the co- 
authors of the Act, have viewed § 2(c) as cover- 
ing payments or allowances by seller’s brokers 
for the benefit of particular buyers. See Pat- 
man, The Robinson-Patman Act (1938), 102, 108; 
Austin, Price Discrimination and Related Prob- 
lems Under the Robinson-Patman Act, Am. L. 
Inst. (rev. ed. 1953), 108. (See also 2d rev. ed., 
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1959, 116); Oppenheim, Administration of the 
Brokerage Provision of the Robinson-Patman 
Act, 8 Geo. Wash. L. Rev. 511, 544 (1940); Ed- 
wards, The Price Discrimination Law (1959), 
104. As Patman, op. cit., supra, at 102, states 
respecting seller’s brokerage, ‘‘To waive the 
eost of the brokerage or commission to one 
purchaser and assess it against another repre- 
sents an unfair discrimination between the pur- 
chasers, is an attempt to divorce one item of 
eost from the rest when, in fact, they all make 
up the whole, and permits a practice to gain 
foothold which may increase in such proportions 
as to demoralize the industry of which it is 
ay part,’ 
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[Brokerage “Floor” | 


It is suggested that reversal of this case 
would establish an irrevocable floor under 
commission rates. We think that view has 
no foundation in fact or in law. Both before 
and after the sales to Smucker, respondent 
continued. to charge the usual 5% on sales 
to other buyers. There is nothing in the 
Act, nor is there anything in this case, to 
require him to continue to charge 5% on 
sales to all customers.® A price reduction 
based upon alleged savings in brokerage 
expenses is an “allowance in lieu of broker- 
age” when given only to favored customers. 
Had respondent, for example, agreed to 
accept a 3% commission on all sales to all 
buyers there plainly would be no room for 
finding that the price reductions were viola- 
tions of §2(c). Neither the legislative his- 
tory nor the purposes of the Act would 
require such an absurd result, and neither 
the Coinmission nor the courts have ever 
suggested it. Here, however, the reduction 
in brokerage was made to obtain this par- 
ticular order and this order only and there- 
fore was clearly discriminatory. 


The applicability of § 2(c) to seller’s brokers 
under circumstances not distinguishable in 
principle from the present case is supported 
by a 20-year-old administrative interpreta- 
tion. Beginning in 1940, four years after 
the Act was passed, the Commission re- 
strained the practice of brokers who, whether 
buying and selling on their own account or 
acting on behalf of the seller, sold goods 
to purchasers who bought through them 
direct at a reduced price reflecting the sav- 
ings made by the elimination of the services 
of a local broker. This practice, was held 
to be a violation of § 2(c), not § 2(a).” 


If we held that §2(c) is not applicable 
here, we would disregard the history which 
we have delineated, overturn a settled ad- 
ministrative practice, and approve a con- 
struction that is hostile to the statutory 
scheme—one that would leave a large loop- 
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hole in the Act. Any doubts as to the 
wisdom of the economic theory embodied 
in the statute are questions for Congress 
to resolve. 


Reversed. 
[Dissenting Opinion] 


Mr. Justice WHITTAKER, with whom Mr. 
Justice FRANKFURTER, MR. JUSTICE HARLAN 
and Mr. Justice STEwarT join, dissenting 
[In full text]: The Court holds, in effect, 
that the action of an independent broker, 
engaged by a seller, in reducing his con- 
tract rate of commission for the purpose of 
enabling the seller to make a sale to a 
buyer at a reduced price, constitutes the 
granting of an allowance in lieu of “broker- 
age” by the broker to the buyer, in violation 
of §2(c) of the Clayton Act, as amended 
by the Robinson-Patman Act, 15 U.S. C. 
§ 13(c). 


Respondent, an independent broker of 
Chicago, illinois, was engaged by Canada 
Foods, Ltd., of Kentville, Nova Scotia, to 
procure orders for its products upon a com- 
mission or “brokerage” basis of 5% of the 
amount of the sales made. Other independ- 
ent brokers in the United States were simi- 
larly engaged by Canada Foods, but upon 
a commision or brokerage basis of 4%. 
Canada Foods had announced a price of 
$1.30 per gallon for its apple concentrate. 
Respondent and another independent broker, 
both acting on behalf of Canada Foods, 
separately solicited the J. M. Smucker Com- 
pany of Orrville, Ohio, for an order for that: 
product. Smucker was willing to purchase 
a quantity of the product, but would pay 
only $1.25 per gallon for it. Finally, re- 
spondent agreed with Canada Foods to re- 
duce its commission or brokerage to 3% in 
order to permit the latter to accept the 
Smucker order. Thereupon, Canada Foods 
accepted and filled the order, and thereafter 
paid respondent a commission of 3% as 
agreed. Smucker, the buyer, was not ad- 


Cf. Robinson v. Stanley Home Products, 
Inc. [1959 TRADE CASES { 69,547], 272 F. 2d 
601 (C. A. ist Cir.), where it was held that 
§ 2(c) was not violated by a seller who elimi- 
nated the services of a broker entirely, con- 
verted to direct selling, and thereafter reduced 
his prices. 

19 See Albert W. Sisk & Son, 31 F. T. C. 1543 
(1940); C. F. Unruh Brokerage Co., 31 F. T. C. 
1557 (1940); C. G. Reaburn & Co., 31 F. T. C. 
1565 (1940); William Silver & Co., 31 F. T. C. 
1589 (1940); H. M. Ruff & Son, 31 F. T. C. 1573 
(1940); Thomas Roberts & Co,, 31 F. T. C, 1551 
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(1940); American Brokerage Co., Inc., 31 
F. T. C. 1581 (1940); W. H. Robinson & Co., 
32 F. T. C. 370 (1941); Custom House Packing 
Co., 43 F. T. C. 164 (1946). 

We need not view this administrative practice 
as laying down an absolute rule that § 2(c) is 
violated by the passing on of savings in broker’s 
commissions to direct buyers for here, as we 
have emphasized, the ‘“‘savings’’ in brokerage 
was passed on to a single buyer who was not 
shown in any way to have deserved favored 
treatment. 
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vised that respondent had agreed to reduce 
its commission charge to the seller. 


Thereafter, in what appears to be the first 
proceeding of this type, the Federal Trade 
Commission charged respondent with grant- 
ing and allowing the buyer a portion of its 
brokerage fee, in violation of §2(c) of the 
Clayton Act, as amended by the Robinson- 


Patman Act, 15 U. S. C. §13(c), and, after © 


hearing, entered a cease-and-desist order 
against it. The Court of Appeals reversed, 
holding that respondent, an independent 
seller’s broker, was not covered by §2(c), 
and moreover had not paid anything of 
value as a commission, brokerage, or other 
compensation to the buyer. [1958 TRapE 
CAsEs { 69,208] 261 F. 2d 725. We granted 
certiorari, 360 U. S. 908. 


In reversing the Court of Appeals, the 
Court now holds that § 2(c) “clearly applies 
to payments or allowances by a seller’s 
broker to the buyer, whether made directly 
to the buyer, or indirectly, through the 
seller.” In my view, no such question is 
presented on the admitted facts of this case, 
and the Court’s holding is not supported 
by the terms nor the object of §2(c), but 
is actually opposed to its declared purpose 
as shown by its legislative history. 


Section 2(c) makes it “unlawful for any 
person ... to pay or grant . .. anything 
of value as a commission, brokerage, or 
other compensation, or any allowance or dis- 
count in lieu thereof, except for services 
rendered in connection with the sale or 
purchase of goods . . . either to the other 
party to such transaction or to an agent, 
representative, or other intermediary where 
such intermediary ts acting in fact for or in 
behalf . . . of any party to such transaction 
other than the person by whom such com- 
pensation is so granted or paid.”* (Emphasis 
added.) 

The phrase “any person” in §2(c) in- 
cludes, of course, even a truly independent 
seller’s broker. But that only poses the 
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true question, which is whether an agree- 
ment by such a broker to reduce his com- 
mission charge to the seller, thus enabling 
the seller to reduce its price, constitutes the 
paying or granting by the broker of “any- 
thing of value as a commission, brokerage, or 
other compensation” or an “allowance or dis- 
count in lieu thereof,’ to the buyer. 


There is no contention here that the buyer 
made any claim for “anything of value as 
a commission, brokerage or other compensation 
ae for services rendered in connection 
with the purchase of [the] goods,” 
either directly or through any intermediary. 
Rather, it is conceded that the buyer did 
not even know that respondent had agreed 
with the seller to reduce its commission 
charge. Nor is there any claim that re- 
spondent was “acting in fact for or in behalf 

. of any party to such transaction other 
than the [seller] by whom [the concession 
in price was] granted.” Rather, it is con- 
ceded that it was not. Nor, indeed, is there 
any claim that respondent actually paid 
“anything of value as a commission, broker- 
age or other compensation” to the buyer or 
to any intermediary who was “acting in fact 
for or in [its] behalf.’ What and all re- 
spondent did was to reduce its charge to 
the seller for its services from 5% to 3%. 
It must surely be clear that this did not 
constitute a violation by respondent of the 
terms of §2(c). For if it did, then all legiti- 
mate commission rates are frozen in destruc- 
tion of competition, and in actual violation 
of the antitrust laws. 


I turn now to the purpose of §2(c) as 
shown by its legislative history. The moti- 
vating factor behind the enactment of § 2(c) 
was the elimination of the practice by large 
buyers of demanding and receiving price 
concessions in the guise of “dummy broker- 
age” payments and “allowances” for “serv- 
ices” claimed to have been rendered to 
sellers, but which were not actually per- 
formed.? It was Congress’ purpose to elimi- 


1 Section 2(c) provides in full that: 

“Tt shall be unlawful for any person engaged 
in commerce in the course of such commerce, 
to pay or grant, or to receive or accept, any- 
thing of value as a commission, brokerage, or 
other compensation, or any allowance or dis- 
count in lieu thereof, except for services ren- 
dered in connection with the sale or purchase 
of goods, wares, or merchandise, either to the 
other party to such transaction or to an agent, 
representative, or other intermediary therein 
where such intermediary is acting in fact for 
or in behalf, or is subject to the direct or in- 


Trade Regulation Reports 


direct control, of any party to such transaction 
other than the person by whom such compensa- 
tion is so granted or paid.”’ 

2 “Among the prevalent modes of discrimina- 
tion at which this bill is directed, is the prac- 
tice of certain large buyers to demand the 
allowance of brokerage direct to them upon 
their purchases, or its payment to an employee, 
agent, or corporate subsidiary whom they set 
up in the guise of a broker, and through whom 
they demand that sales to them be made. 
Whether employed by the buyer in good faith 
to find a source of supply, or by the seller to 
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nate: that .evil. Accordingly, it designed 
§2(c) to prohibit payments or allowances 
of “anything of value as a commission, 
brokerage, or other compensation” by a 
seller to a buyer, directly or through an 
intermediary, “where such intermediary is 
acting in fact for or in behalf of [the 
buyer].”* Although Congress took the view 
that neither a party to the transaction nor 
his intermediary could perform legitimate 
services for the other party, §2(c) was not 
intended to and did not proscribe payments 
by a seller or a buyer to his owm broker 
for services actually rendered to him, nor 
did Congress intend to fix or freeze broker- 
age rates or otherwise interfere with such 
legitimate brokerage operations.* The pur- 
pose of §2(c), as shown by the legislative 
history referred to, was not to embrace or 
affect legitimately negotiated rates of com- 
mission for brokers’ services. 


As I have pointed out, this is not a case 
where the buyer has claimed or received, 
either directly or through its intermediary, 
any “brokerage” “allowance,” or discount 
in price, as compensation for services.© Nor 
has the buyer obtained any allowance or dis- 


find a market, the broker so employed dis- 
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count because of any “savings” claimed to 
have been effected for the seller through 
elimination by the buyer or his broker of 
services normally performed by the seller 
or his broker® 1 am, therefore, unable to 
see or understand how it may be thought 
that the action of respondent in reducing its 
charge to the seller from 5% to 3% con- 
stituted the granting, either directly or 
indirectly, of “a commussion, brokerage, or 
other compensation, or any allowance or dis- 
count in lieu thereof’ to the buyer, within 
the meaning of those terms as used in § 2(c). 
Since this case does not in any way involve 
any payment or allowance for services 
claimed to have been performed by the 
buyer or his intermediary, it is simply not 
the type or kind of case that is covered and 
governed by §2(c). Inasmuch as the legis- 
lative history of § 2(c) shows that Congress 
did not intend that section to affect negoti- 
ated charges for legitimate brokerage serv- 
ices, I submit that the Court ought not so 
extend it by construction. 


Until today, it seems always to have been 
generally understood that a truly independ- 
ent broker, such as respondent, was free 


, 4As stated by Senator Logan on the Senate 


charges a sound economic function and is en- 
titled to appropriate compeiisation by the one 
in whose interest he so serves. But to permit 
its payment or allowance where no such serv- 
ice is rendered, where in fact, if a ‘broker,’ so 
labeled, enters the picture at all, it is one whom 
the buyer points out to the seller, rather than 
one who brings the buyer to the seller, is but 
to permit the corruption of this function to 
the purposes of competitive discrimination. The 
relation of the broker to his client is a fiduciary 
one. To collect from a client for services ren- 
dered in the interest of a party adverse to him, 
is a violation of that relationship; and to pro- 
tect those who deal in the streams of commerce 
against breaches of faith in its relations of 
trust, is to foster confidence in its processes 
and promote its wholesomeness and volume.”’ 
S. Rep. No. 1502, 74th Cong., 2d Sess., p. 7. 
See also H. R. Rep. No. 2287, 74th Cong., 2d 
Sess., pp, 14-15. 

§ “Section [(c)] permits the payment of com- 
pensation by a seller to his broker or agent 
for services actually rendered in his behalf: 
Likewise by a buyer to his broker or agent for 
services in connection with the purchase of 
goods actually rendered in his behalf; but it 
prohibits the direct or indirect payment of 
brokerage except for such services rendered. 
It prohibits its allowance by the buyer direct 
to the seller, or by the seller direct to the 
buyer; and it prohibits its payment by either 
to an agent or intermediary acting in fact for 
or in behalf, or subject to the direct or indirect 
control, of the other.’’ H. R. Rep. No. 2287, 
74th Cong., 2d Sess., p. 15. See also the Con- 
ference Committee Report, H. R. Rep. No, 2951, 
74th Cong., 2d Sess., p. 7. 
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floor: 

“The bill has nothing to do with brokerage at 
all. The bill deals with schemes and shams to 
bring about discriminations in prices. 

A legitimate broker can charge whatever his 
employer may be willing to pay without the 
violation of any provisions of the proposed act."’ 
80 Cong. Rec, 3118. 


“TI shall now speak of the matter of brokerage. 
Let me say in the beginning that the bill does 
not affect legitimate brokerage either directly 
or indirectly. Where the broker renders service 
to the buyer or to the seller the bill does not 
prohibit the payment of brokerage. It is not 
aimed at the legitimate practice of brokerage, 
because brokerage is necessary. The broker has 
a field all his own and he should not be inter- 
fered with.’’ 80 Cong. Rec. 6281. 

5 See Biddle Purchasing Co. v. Federal Trade 
Comm’n [1932-1939 TRADE CASES { 55,180], 
96 F. 2d 687 (C. A. 2d Cir.); Oltwver Bros., Inc., 
v. Federal Trade Comm’n [1932-1939 TRADE 
CASES: 1.55,212),-102_. Fs 2d 7638.(G. Aw 4th Gin): 

® See Great Atlantic & Pacific Tea Co. v. Fed- 
eral Trade Comm’n [1932-19389 TRADE CASES 
55,242], 106 F. 2d 667 (C. A. 3d Cir.), and 
Southgate Brokerage Co., Inc., v. Federal Trade 
Comm’n [1944-1945 TRADE CASES { 57,396], 
150 F. 2d 607 (C. A. 4th Cir.), in which the 
buyer claimed to have effected a ‘‘savings’’ in 
distribution costs for the seller because of 
services performed by the buyer’s purchasing 
organization. Such cases must be distinguished 
from those in which the nature of the seller’s 
own operation, without more, enables it to 
effect legitimate savings in brokerage and other 
distribution costs. 
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to negotiate the rate or amount of his com- 
missions with his principal without fear of 
violating §2(c).’ Such was the expressed 
congressional intention.’ Surely if the rate 
or amount of respondent’s conmmissions for 
services rendered to Canada Foods had been 
left to negotiation on each sale, no one 
would contend that an agreement by re- 
spondent to accept a commission of 3% for 
the sale in question would violate § 2(c). 
Likewise, there could be no violation of 
§ 2(c) if, instead of dealing through a broker 
who charged a 5% commission, the seller 
had dealt through a broker who charged 
only 3%. But the Court now holds that an 
independent seller’s broker who has once 
agreed with the seller on a general rate of 
commission may not renegotiate that rate 
with his principal. in order to effect a sale 
that would otherwise be lost to him. The 
fact that respondent and the seller had pre- 
viously entered into an agreement concern- 
ing commission rates should not, in my 
view, be controlling, for I can see no sound 
reason why the seller and his broker must 
regard such an agreement as establishing an 
irrevocable floor under commission rates or 
amounts in order to avoid antitrust conse- 
quences. The Court’s holding appears to me 
to be an unwarranted interference with 
legitimate brokerage operations, in direct 
contravention of congressional intent. 


Quite obviously, the Court’s real concern 
in this case is with the price reduction which 
this particular buyer has received. But, 
while it was the aim of the Robinson- 
Patman Act to eliminate discriminatory 
price advantages which particular buyers 
might obtain through unfair means, it should 
be borne in mind that Congress did not choose 
to condemn all price differences between 
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purchasers. Section 2(a), designed to deal 
with outright price discriminations between 
purchasers which may lessen competition, 
contains, for example, a proviso to the effect 
that “nothing shall, prevent differ- 
entials which make only due allowance for 
differences in the cost of manufacture, sale, 
or delivery resulting from the differing 
methods or quantities in which such com- 
modities are to such purchasers. sold. or 
delivered.” ° This proviso was incorporated 
for the purpose of “preserving for the public 
the benefits of efficient marketing methods 
while at the same time subjecting to the 
prohibitions of the statute those ‘unearned’ 
price differenials which could not be reason- 
ably related to some savings in the seller’s 
costs of manufacture, sale or delivery.” 
Report of the Attorney General’s National 
Committee to Study the Antitrust Laws 
(1955), p. 171. See also H.R. Rep. No. 
2287, 74th Cong., 2d Sess., pp. 9-10. 


It was the evident intention of Congress 
in §2(a) to permit sellers to pass through 
to buyers, in the form of reduced prices, any 
true savings in the cost of distribution of 
their goods. There appears to be no basis 
for ascribing to Congress an intention by 
§2(c) to require a seller who uses the 
services of a broker in some sales to do so 
in all sales, or to require that brokerage 
rates be static. Yet this would be the effect 
of the Commission’s contention that a sale 
made directly by such a seller to a buyer at 
a price that does not include any brokerage 
constitutes the granting by the seller to the 
buyer of brokerage or an allowance in lieu 
of brokerage under § 2(c). Since a reduc- 
tion (or even elimination) of legitimate 
brokerage fees paid by the seller to an in- 
dependent broker representing him might 


7 See, e. g., Report of the Attorney General’s 
National Committee to Study the Antitrust 
Laws (1955) 190-191; Oppenheim ‘‘Federal Anti- 
trust Legislation: Guideposts to a Revised Na- 
tional Antitrust Policy,’’ 50 Mich. L. Rev. 1139, 
1207, n. 178. 

8 See note 4. 

® Section 2(a) of the Clayton Act, as amended 
by the Robinson-Patman Act, 15 U. S. C. § 13(a), 
provides, in pertinent part: 

“Tt shall be unlawful for any person engaged 
in commerce, in the course of such commerce, 
either directly or indirectly, to discriminate in 
price between different purchasers of com- 
modities of like grade and quality . where 
the effect of such discrimination may be sub- 
stantially to lessen competition or tend to 
create a monopoly in any line of commerce, or 
to injure, destroy, or prevent competition with 
any person who either grants or knowingly 
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receives the benefit of such discrimination, or 
with customers of either of them: Provided, 
That nothing contained in sections 12, 13, 14-21, 
and 22-27 of this title shall prevent differentials 
which make only due allowance for differences 
in the cost of manufacture, sale, or delivery 
resulting from the differing methods or quan- 
tities in which such commodities are to such 
purchasers sold or delivered. : 

10 The Commission has expressed such a view 
in several early proceedings, see, e. g., Albert 
W. Sisk & Son, 31 F. T. C; 1543 (1940); C. F. 
Unruh Brokerage Co., 31 F. T. C. 1557 (1940); 
W. EH. Robinson & Co., 32 F. T. C. 370 (1941); 
Ramsdell Packing Co., 32 F. T. C. 1187 (1941); 
Custom House Packing Co., 43 F. T. C. 164 
(1946), but that view is in conflict with the 
terms of § 2(c) and does not accord with “ae 
congressional intent. 
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well constitute a true savings in the cost 
of one phase of the marketing process, such 
a reduction may, in proper circumstances, 
validly justify a reduction in price to a 
particular buyer." Once this fact is recog- 
nized, and is coupled with an understanding 
that the real purpose of § 2(c) was to pro- 
hibit allowances by a seller based on serv- 
ices claimed to have been performed, to the 
benefit of the seller, by the buyer or his 
broker, I would think there is no choice but 
to conclude that the transaction here in 
question was one which Congress contem- 
plated would be actionable only in a pro- 
ceeding under §2(a), subject to any valid 
“cost justification” defense. The high stand- 
ards of proof required to sustain a “cost 
justification” defense in a § 2(a) proceeding 
eliminate any possibility of establishing as 
a true cost saving any reduction in broker- 
age commissions made as a subterfuge for 
the granting of an allowance'or discount as 
a rebate, to a buyer, whether or not as the 
result of coercive pressure of the buyer 
upon the seller or his broker.” 


However, ‘under the expansive reading 
which the Court now gives §2(c), in op- 
position, I. believe, to its legislative history, 
this provision may now be applied to :pro- 
hibit a price reduction granted by a seller 
to a buyer, even though such price reduc- 
tion may be well based solely on true sav- 
ings arising from a reduction in the cost of 


11 When § 2(a) emerged from the Senate Com- 

mittee, the ‘‘cost justification’ proviso con- 
tained an addition to the clause, permitting: 
ad . differentials which make only due allow- 
ance for differences in the cost, other than 
brokerage, of manufacture, sale, or delivery 
resulting from the differing methods or quanti- 
ties in which such commodities are to such 
purchasers sold or delivered. . . .’’ (Empha- 
sis added.) 
This addition was explained as having been 
deemed necessary ‘‘to harmonize this subsection 
with subsection [(c)] considered below, which 
deals directly with the question of brokerage.’’ 
S. Rep. No. 1502, 74th Cong., 2d Sess., p. 5. 

In discussion on the Senate floor with respect 
to this addition, Senator Logan commented: 
“TI think perhaps legitimate brokerage ought 
to be allowed as a part of the costs; and I 
think when the bill was drafted—I did not 
write the bill—perhaps in the amendment which 
was inserted by the Judiciary Committee of the 
Senate we had in mind dummy brokerage, sham 
brokerage. It may be that something should 
be done about that. I call it to the attention 
of the Senate, so that some of the other Sena- 
tors may consider it.’’ 80 Cong. Rec. 6285. 

The Conference Committee then deleted the 
phrase ‘‘other than brokerage’’ from the pro- 
viso, ‘‘for the reason that the matter of broker- 
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legitimate brokerage services performed by 
the seller's own broker. I am unable to 
perceive any basis for a conclusion that 
respondent’s reduction of its brokerage charge 
to the seller, and the seller’s consequent 
reduction in price to the buyer, violated 
the provisions of §2(c). That conclusion 
seems to me to be an obvious thwarting of 
the intention of Congress to allow true cost 
savings to be passed through to buyers. 


Indeed, the Court itself seems to display 
some concern for the potential sweep of 
today’s decision. It declares that its in- 
terpretation of the statute includes “an in- 
dependent broker’s allowance of a reduced 
brokerage to obtain a particular order,” and 
it is at pains to point out that “the reduction 
in brokerage was made to obtain this par- 
ticular order and this order only and there- 
fore was clearly discriminatory.” The Court 
also asserts that its holding in this case 
should not be understood to mean “that every 
reduction in price, coupled with a reduction 
in brokerage, automatically compels the con- 
clusion. that an allowance ‘in lieu’ of broker- 
age has been granted,” indicating that 
“whether such a reduction is tantamount to a 
discriminatory payment of brokerage depends 
on the circumstances of each case.” Even 
further, the Court makes it clear that it does 
not intend to approve any absolute rule that 
§ 2(c) is violated in every case where sav- 
ings in brokerage are passed on to buyers— 


age is dealt with in a subsequent subsection of 
the bill.”” H.R. Rep, No. 2951, 74th Cong., 
2d Sess., p. 6. 

In view of the meaning of ‘‘brokerage’’ as 
used in § 2(c) and the elimination of the phrase 
“other than brokerage’’ from the ‘‘cost justifi- 
cation’’ proviso, it seems clear to me that a 
reduction in price based on savings in legiti- 
mate brokerage costs is among the reductions 
which Congress intended might be validly justi- 
fied under the § 2(a) proviso. 

#2 JT intimate no view on whether a valid ‘‘cost 
justification’’ defense would be available in a 
§ 2(a) proceeding on the facts of this case. 

The Court of Appeals for the First Circuit has 
recently recognized the fundamental differences 
between §2(a) and §2(c), discussed here. 
Robinion v. Stanley Home Products, Inc. [1959 
TRADE CASES f 69,547], 272 F. 2d 601 (C. A. 


aoe Cir.). See generally, Note, 57 Mich. L. Rev. 
126. 
Of course, § 2(f) of the Clayton Act, as 


amended by the Robinson-Patman Act, 15 
U. S. C. § 18(f), which makes it ‘‘uniawful for 
any person engaged in commerce, in the course 
of such commerce, knowingly to induce or re- 
ceive a discrimination in price which is pro- 
hibited by this section,’’ may be applicable in a 
proceeding against the buyer. 
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justifying its holding in this case by stating 
that “the ‘savings’ in brokerage was passed 
on to a single buyer who was not shown 
in any way to have deserved favored 
treatment.” 


To me these efforts by the Court to so 
limit its holding represent a clear recogni- 
tion of the fact that in some cases a reduc- 
tion or elimination of brokerage costs might 
well justify a valid reduction in price by a 
seller to a particular buyer, and in such 
cases, the Court is apparently quite pre- 
pared to hold that §2(c) would not be 
violated. But as I read §2(c), either its 
terms are not applicable to amy case where 
a price reduction results from a reduction 
in the seller’s legitimate brokerage costs, or 
they are applicable to all such cases. Section 
2(c) does not expressly require discrimina- 
tion between purchasers as an element 
of its proscriptions, nor does it provide 
any defenses based on legitimate savings 
in brokerage costs; only §2(a) contains 
such provisions. And as we said just last 
Term, in construing § 2(e) of the Act, “[w]Je 
cannot supply what Congress has studiously 
omitted.” Federal Trade Comm’n v. Simplicity 
Pattern Co. [1959 TrapE CAsEs J 69,361], 
360 U. S. 55, 67. 


I can only conclude that, by leaving the 
door open for cases in which a reduction 
in price based on a savings in the seller’s 
brokerage costs may, in its view, be validly 
justified, the Court has done one of two 
things. Either it has, in this §2(c) case, 
recognized and applied the true purposes 
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and policies underlying §2(a), tested the 
validity of a “cost justification” defense in 
this case under that section, and concluded 
sub silentio that none could be made out 
here, or it has, despite our holding in Sim- 
plicity Pattern, supra, and notwithstanding 
its own disclaimer, fused the provisions of 
§2(a) with those of §2(c) and thereby 
weakened materially the per se thrust which 
Congress intended that §2(c), when appli- 
cable, would have. 


In my view, §2(c) is not applicable to 
any case of this type, for in such a case 
there is no payment of “brokerage” or an 
“allowance in lieu thereof” to the buyer, 
as I understand the meaning of those terms 
as used in the statute. For me, every case 
presenting this type of situation is action- 
able only under §2(a), for it seems clear 
that §2(a), which is expressly concerned 
with discrimination between purchasers, 
with effects on competition, and with the 
possible existence of true cost savings, was 
designed by Congress to cover this type of 
case. And ina §2(a) proceeding, the chal- 
lenged party will be afforded an opportunity 
to establish the validity of the price reduc- 
tion in question—an opportunity not afforded 
under the terms of §2(c). The Court’s 
adroit footwork in this regard serves quite 
effectively to illustrate the reasons why I 
think the case before us is one which Con- 
gress intended should be actionable under 
§2(a), rather than §2(c), and I would 
therefore affirm the judgment of the Court 
of Appeals. 


[69,729] In the Matter of the Grand Jury Investigation (General Motors Corpo- 


ration). 


In the United States District Court for the Southern District of New York. M-11-188. 


Filed May 20, 1960. 


Sherman Act 


Grand Jury Proceedings—Subpoena Duces Tecum—Data “Excised” from Documents 
—Right to Challenge Relevance of Data Sought by Grand Jury.—Data “visibly excised” 
from documents produced pursuant to a grand jury subpoena duces tecum had to be pro- 
duced. It was argued that the excised information was not relevant to the grand jury 
investigation. However, the objection of lack of materiality is generally part of the objec- 
tion that the extent of the subpoena is too great, and is both a fishing expedition and an 
unreasonable burden upon the responding party. There was no such objection here. Also, 
there was “substance” in the Government’s contention that the party had no standing to 
contest the relevance of the information. A subpoenaed party may raise the question of 
materiality in the context of the question of the reasonableness of the general subpoena 
request, but no case was presented which indicated that a party could require a line-by- 
line justification for the production of a generally relevant document. 
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See Department of Justice Enforcement and Procedure, Vol. 2, q 8021.625. 


For the United States: Willis L. Hotchkiss, George D. Reycraft, Larry L. Williams, 
E. Winslow Turner, William C. McPike, Robert A. Hammond, and Alan S. Ward, Attor- 


neys, Department of Justice. 


For General Motors Corp.: Cravath, Swaine & Moore, New York, N. Y. (Henry M. 
Hogan, Bruce Bromley, and George B. Turner, of counsel). 


See 1959 Trade Cases {] 69,409. 


[Subpoena Duces Tecum] 


Metzner, District Judge [Jn full text]: 
This is a motion by the government to 
compel General Motors Corporation to fully 
respond to a subpoena duces tecum served 
on the corporation on January 5th, 1960. 


[“Excised” Data] 


A Grand Jury is presently inquiring into 
an alleged violation of the antitrust laws by 
General Motors Corporation. The govern- 
ment seeks disclosure of data denominated 
as “Estimated Savings or Return” and 
“Return on Investment,’ which was visibly 
excised from 41 documents called “Appropri- 
ation Requests” which General Motors has 
produced in response to the January 5th, 
1960 subpoena. 


The January 5th subpoena was the third 
subpoena served upon General Motors in 
the course of this investigation. The first 
subpoena was quashed on the ground that 
it was unreasonable in its breadth and 
amounted to “an unlimited exploratory in- 
vestigation.” [1959 TrapE Cases { 69,409] 
174 F. Supp. 393 (1959). 


[Agreement] 


The second subpoena served upon Gen- 
eral Motors on August 20th, 1959 was modi- 
fied pursuant to an agreement evidenced 
by a letter from the Antitrust Division to 
General Motors dated September 23, 1959 
and an answering letter dated September 
25, 1959. 

General Motors’ first objection to this 
motion is based on the alleged agreement 
evidenced by these two letters. The penulti- 
mate paragraph of the government’s letter 
of September 23rd states: 


“In modifying the subpoena in the above 
respects, the Government does not waive 
its right to subpoena any part of the ma- 
terial omitted at such time as this material 
becomes pertitient to the grand jury’s in- 
quiry.” 

General Motors claims that its letter of 
September 25th more properly states the 
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agreement reached. That letter contains the 
following sentence: 

“As was agreed by Mr. Nitschke and 
Mr. Reycraft in their telephone conver- 
sation of September 23, it is intended that 
the effect of point 3 of your letter is to 
relieve General Motors from furnishing 
information of the type covered by para- 
graphs III and IV and subparagraphs 
A-12, A-28 and A-30 of paragraph I, and 
that no other paragraphs of I-A shall be 
construed to require General Motors to 
furnish such information.” 


In its last paragraph the letter adds: 
“Tn accepting these modifications, Gen- 


eral Motors does not waive its right to 
object to any future subpoena.” 


It seems clear from this language that the 
letter agreement related only to what would 
be furnished pursuant to the second sub- 
poena. It did not amount to an agreement 
on the part of the government never to 
request the documents covered by the de- 
mands which were withdrawn. This is clear 
from the reservation by both parties as to 
future subpoenas. 


[Relevance] 


The second objection to the disclosure of 
the information requested by the govern- 
ment is that it is not relevant to the Grand 
Jury investigation. As a general matter 
“some evidence of . materiality” must 
be shown to warrant production of docu- 
ments for a Grand Jury. Hale v. Henkel, 
201 U. S. 43, 77 (1906); The Federal Grand 
Jury, 22 F. R. D. 343, 389 (1958). However, 
the objection of lack of materiality is gener- 
ally part of the objection that the extent of 
the subpoena is too great and constitutes 
both a fishing expedition and an unreason- 
able burden upon the party responding to 
the subpoena. See, e. g., Schwimmer v. U.S., 
232 F. 2d 855 (8 Cir. 1956), 

It is clear that no unreasonable burden 
is placed on General Motors here. Nor is 
this a general exploratory investigation, since 
the information requested is noted with 
particularity by the government. If any 
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burden was placed upon General Motors it 
was self-imposed, since the deletion of the 
requested information entailed an initial pe- 
rusal of the documents in issue. And except 
for the agreement of the government that it 
would accept copies rather than the origi- 
nals, the information would have been part 
of the submitted documents. 


In this context the government’s conten- 
tion that General Motors has no standing 
to contest the relevance of particular infor- 
mation requested takes on substance. See 
ORES eran Se Ost iCh 208 be 2d. 713, (4 Cir. 
1956) ; Application of Radio Corp. of America, 
13h. RD, 167_(S. DN. Y. 1952); Blair v. 
U. S., 250 U. S. 273 (1919). General Motors 
has cited cases indicating that a subpoenaed 
party may raise the question of materiality 
in the context of the question of reasonable- 
ness of the general subpoena request. How- 
ever, these cases are concerned primarily 
with the constitutional question of unrea- 
sonable search and seizure. See Hale v. 
Henkel, supra; In re Grand Jury Investi- 
gation (General Motors Corp.) [1959 TRADE 
Cases { 69,409], 174 F. Supp. 393, and 
Schwimmer v. U. S., supra. General Motors 
has pointed to no case indicating that a 
party may require a line-by-line justification 
for the production of a generally relevant 
document. 

As the court stated in the Schwimmer case: 


“Relevance and materiality necessarily 
are terms of broader content in their use 
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as to a grand jury investigation than in 
their use as to the evidence of atrial .... 
And since the path which it [the grand 
jury] is entitled to travel in its search 
for probable cause has no general limits 
except those of reasonableness on the en- 
tirety of the situation being pursued, it 
obviously has a right, as against the ob- 
jection of unreasonable search and sei- 
zure, to a fair margin of reach and material 
in seeking information, not merely direct 
but also as a matter of possible light on 
seemingly related aspects whose signifi- 
cance it is seeking to uncover.” (p. 862) 
Neither the government nor this court has 
seen the figures deleted from the “Appropri- 
ation Requests.” Conceivably they might 
show that the intent of some investments 
was to place an impossible burden on the 
competition to meet them rather than to 
simply improve the product. This, however, 
is pure speculation since the particular rele- 
vancy of the information is for the Grand 
Jury rather than this court. General Motors 
has obviously misunderstood this since in 
its brief it states: 


“TI]f, as it is now clear, the Antitrust 
Division’s attorneys have been unable to 
understand the nature of the omitted fig- 
ures and intend to use them in an entirely 
misleading manner, then it can only be 
expected that the grand jurors will be 
equally misled.” 


Motion granted. So ordered. 


[] 69,730] Briggs Manufacturing Company v. Crane Co. 


In the United States District Court for the Eastern District of Michigan, Southern 
Division. Civil Action No. 20055. Dated May 28, 1960. 


Clayton Act 


Acquisitions of Stock—Temporary Injunction Against Voting of Acquired Stock— 
Irreparable Injury—A manufacturer of plumbing fixtures, fittings, and supplies, which 
had acquired more than 20 per cent of the voting stock of a competitor, was temporarily 
enjoined from soliciting proxies from the competitor’s stockholders and from voting the 
competitor’s stock at the competitor’s annual meeting of stockholders, where immediate 
danger of irreparable injury and a reasonable probability of a violation of Section 7 of 
the Clayton Act were established. Any consideration of possible injury to the competitor 
by the election of the manufacturer’s candidates to the competitor’s board of directors 
had to be viewed against the background of the manufacturer’s systematic efforts to ac- 
quire the competitor. Although it was asserted that the manufacturer's nominees to the 
board were independent, the board would be unable to perform its proper functions 
without divulging to a competitor confidential information, and it would be difficult for 
the competitor to deny that the manufacturer has a role in formulating policies. Past and 
likely future damage to the competitor’s good will and distributor relationships was shown. 
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Furthermore, a divestiture decree might be unable to effectively repair damage done to 
the competitor’s employees and distributors by the manufacturer in furtherance of its 
avowed plans to absorb the competitor, and it was difficult to pinpoint the exact injury 
the manufacturer would suffer by the granting of the injunction. 


See Acquisitions of Stock or Assets, Vol. 1, J 4209.350, 4209.375. 


Acquisitions of Stock—Substantial Lessening of Competition—Factors Considered.— 
A manufacturer of plumbing fixtures, fittings, and supplies was temporarily enjoined from 
voting a competitor’s stock where it appeared that (1) the manufacturer accounted for 
nearly 10 per cent of the national sales volume and the competitor accounted for 6 per 
cent of such volume, (2) the largest concern in the industry had a sales volume of between 
45 and 50 per cent of the national dollar volume, (3) the largest concern in the industry 
and the manufacturer, after the merger, together would control nearly two-thirds of the 
entire industry, (4) the manufacture of such products was conducted by approximately 
10 companies, and (5) no new manufacturer had entered the industry for ten years. If 
a merger resulted, as intended, there would be an increase in concentration, the acquired 
company’s role as a competitor and buffer to the larger corporations would be destroyed, 
a substantial independent supplier of such products would be removed from the industry, 
and the activities of many independent distributors competing with the manufacturer’s 
company-operated outlets would be eliminated or reduced. A showing that the merging 
corporations do. a large dollar volume of business or that the corporations’ share of the 
market would, of necessity, increase in a horizontal merger does not alone violate Sec- 
tion 7 of the Clayton Act, for that provision is concerned with the prospective effect upon 
a lessening of competition. However, the market share in which competition is eliminated 
is one of the several factors which are considered. 


See Acquisitions of Stock or Assets, Vol. 1, { 4207.800. 


Acquisitions of Stock—Effect on Competition—Applicable Test Where Representa- 
tion on Board of Directors Sought.—Section 7 of the Clayton Act includes within its 
scope a percentage interest sufficient to elect nominees to a competitor’s board of direc- 
tors. It is consistent with Congress’ policy of preventing possible injuries to competition 
in the incipient stage to hold that the application of Section 7 turns on the probable effects 
upon ‘competition by the ‘acquisition of stock in one corporation by another, rather than 
on the numerical percentage of voting control acquired. 


See Acquisitions of Stock or Assets, Vol. 1, J 4207.800. 


Acquisitions of Stock-—Effect on Competition—Relevant Market—A manufacturer of 
plumbing fixtures, fittings, and supplies was temporarily enjoined from voting another 
manufacturer’s stock where it appeared that there were lines of commerce within which 
the two manufacturers competed and that the manufacturers produced their products for 
distribution throughout the entire country, although neither the exact nature and extent 
of such competition nor the precise areas within which the parties competed could be 
determined at the present stage of the proceeding. 


See Acquisitions of Stock or Assets, Vol. 1, { 4207.350. 


Acquisitions of Stock-—Seeking New Management for Merger Purposes—Legality.— 
The principle that there is nothing illegal or immoral in seeking new management which 
would be more sympathetic to a proposed merger is inapplicable when the voting of stock 
to secure such management is pursuant to a plan of merger or acquisition of assets that 
would violate Section 7 of the Clayton Act. 


See Acquisitions of Stock or Assets, Vol. 1, § 4205. 


Acquisition of Stock—Investments—Intention of Acquiring Company.—The Clayton 
Act’s exception pertaining to stock purchases solely for investment was not applicable 
where the acquiring company expressly admitted that its intention never was to obtain 
the competitor’s stock as an investment. 


See Acquisitions of Stock or Assets, Vol. 1, § 4207.150. 


For the plaintiff: Monaghan, Monaghan, and Crawmer (Joseph W. Louisell, of 
counsel), Detroit, Mich. 
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For the defendant: James E. Tobin and Miller, Canfield, Paddock and Stone, Detroit, 


Mich. 


For the Federal Trade Commission: 


Daniel J. McCauley, Jr., Alan B. Hobbes, 


Rufus E. Wilson, Francis C. Mayer, and Gerald Harwood. 


Opinion 
[Anti-Merger Suit] 


TuHeEoporE Levin, Chief Judge [Jn full 
text]: Briggs Manufacturing Company (here- 
inafter referred to as Briggs), a Michigan 
corporation with its principal place of busi- 
ness within this district, filed this action 
against the Crane Co, (hereinafter referred 
to as Crane), an Illinois corporation doing 
business within this district, alleging that 
certain purchases of Briggs stock by Crane 
violated Section 7 of the Clayton Act (15 
U.S: C. A., Sec. 18). Treble damages and 
injunctive relief were requested under Sec- 
tions 4 and 16 (15 U. S. C. A., Secs. 15 
and 26).* 


[Motion—FTC Brief] 
There is now before the Court a motion 
for.a preliminary injunction to enjoin Crane 
from soliciting proxies and from voting its 


shares of Briggs stock at a shareholders 
meeting scheduled for June 17, 1960 or at 
future shareholders meetings, pending a de- 
cision on the merits or a final adjudication 
of a current Federal Trade Commission 
complaint against Crane charging violations 
of Section 7 of the Clayton Act and Section 
5 of the Federal Trade Commission Act.’ 
A brief from the F. T. C. as amicus curiae 
in suppport of the application for tempo- 
rary injunction has been received. 


I have the benefit of numerous affidavits 
and exhibits submitted by both parties and 
extensive and able oral arguments. Plain- 
tiff’s counsel proffered testimony of ten wit- 
nesses but, after agreement with Crane’s 
counsel, submitted affidavits instead. 


[Business Activities] 


Briggs has been. manufacturing, selling 
and distributing plumbing fixtures, fittings 


1 The pertinent provisions. of Section 7 are: 

“No corporation engaged in commerce shall 
acquire, directly or indirectly, the whole or any 
part of the stock or other share capital and no 
corporation subject to the jurisdiction of the 
Federal Trade Commission shall acquire the 
whole or any -part of the assets of another cor- 
poration engaged also in commerce, where in 
any line of commerce in any section of the 
country, the effect of such acquisition may be 
substantially to lessen competition, or to tend 
to create a monopoly.’’ 

“No corporation shall acquire, directly or in- 
directly, the whole or any part of the stock or 
other share capital and no corporation subject 
to the jurisdiction of the Federal Trade Com- 
mission shall acquire the whole or any part of 
the assets of one or more corporations engaged 
in commerce, where in any line of commerce 
in any section of the country, the effect of such 
acquisition, of such stocks or assets, or of the 
use of such stock by the voting or granting of 
proxies or otherwise, may be substantially to 
lessen competition, or to tend to create a mo- 
nopoly.’’ 

“This section shall not apply to corporations 
purchasing such stock solely for investment and 
not using the same by voting or otherwise to 
bring about, or in attempting to bring about, 
the substantial lessening of competition 4 

Section 4 reads as follows: 

“Any person who shall be injured in his busi- 
ness or property by reason of anything for- 
bidden in the antitrust laws may sue therefor 
in any district court of the United States in 
the district in which the defendant resides or 
is found or has an agent, without respect to the 
amount in controversy, and shall recover three- 
fold the damages by him sustained, and the 
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gost of suit, including a reasonable attorney’s 
ee.”’ 

Section 16 reads: 

“Any person, firm, corporation, or association 
shall be entitled to sue for and have injunctive 
relief, in any court of the United States having 
jurisdiction over the parties, against threatened 
loss or damage by a violation of the antitrust 
laws, including sections 13, 14, 18, and 19 of 
this title, when and under the same conditions 
and principles as injunctive relief against 
threatened conduct that will cause loss or dam- 
age is granted by courts of equity, under the 
rules governing such proceedings, and upon the 
execution of proper bond against damages for 
an injunction inprovidently granted and a show- 
ing that the danger or irreparable loss or dam- 
age is immediate, a preliminary injunction may 
issued 975157 

2 Section 5 of the Federal Trade Commission 
Act, 15 U. S. C. A. Section 45, declares ‘‘unfair 
methods of competition in commerce, and un- 
fair or deceptive acts or practices in commerce’’ 
to be unlawful. 

The F. T. C. complaint alleges that Crane 
may, through acquisitions of Briggs, Chapman 
Valve Manufacturing Company, National-U. S. 
Radiator Corporation, Swartwout Company, 
Inc., and Pipe Fabricators, Inc., substantially 
lessen competition within the meaning of Sec- 
tion 7 of the Clayton Act, in the production, 
distribution, and sale of: (1) valves and fittings; 
(2) plumbing fixtures and fittings; (3) heating 
equipment and auxiliary or related products; 
(4) fabricated steel pipe. It also charges the 
acquisitions constitute unfair methods of com- 
petition and unfair acts and practices prohibited 
by Section 5 of the Federal Trade Commission 
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and supplies in interstate commerce since 
1935. The products are sold directly to 
over 500 independent wholesale distributors 
throughout the country and to some large 
chain store outlets. It appears that Briggs 
ranks as the sixth largest seller of plumb- 
ing fixtures, fittings and supplies in the 
country, accounting for approximately 6 
per. cent of the national market in those 
products. 


Crane likewise is engaged in the manu- 
facture, sale and distribution in interstate 
commerce of plumbling fixtures, fittings and 
supplies, in addition to other related prod- 
ucts. Crane’s gross revenue in 1958 was 
$336,196,279 of which an estimated $30,000,000 
was from the sale of plumbing fixtures, 
fitting and supplies, and in 1959 the gross 
revenue from these products was estimated 
to be $35,000,000. Plaintiff alleges that 
Crane is the fifth largest seller dollarwise 
of plumbing fixtures, fittings and supplies 
and accounts for approximately 10 per cent 
of the total dollar volume in the industry. 


[Stock Acquisitions—Pur pose] 


Briggs, a publicly held corporation listed 
on the New York Stock Exchange, has 
1,078,834 outstanding shares of voting com- 
mon stock. Crane, as of May 10, 1960, held 
of record 231,674 shares, and it has freely 
admitted, both in communications from Mr. 
T. M. Evans, its Chairman of the Board, to 
the Briggs management and in the answer 
to the bill of complaint, that its intention 
never was to obtain the Briggs stock as an 
investment.2 Rather, the defendant’s pur- 
pose was to submit to the Briggs directors 
and shareholders proposals concerning the 
sale of the Briggs assets to Crane. Crane 
felt that acquiring the Briggs plants in 
Michigan and Ohio would be preferable to 
building new plants to serve its own middle 
west market. As Mr. Evans stated, the 
Briggs plants would “make a logical addi- 
tion to Crane’s manufacturing facilities...” 


The decision of Crane to absorb Briggs 
followed a financial and marketing analysis 
of Briggs’ organization. Crane commenced 
purchasing Briggs stock in the open market 
on August 25, 1959, Crane’s intentions were 
given extensive publicity in the Wall Street 
Journal, trade journals and daily news- 
papers, causing disturbances in the industry 


’ Thus, the exception in Section 7 pertaining 
to stock purchases solely for investment is not 
applicable here. See footnote 1. 
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and among Briggs’ distributors and em- 
ployees in particular. On November 23, 
1959 Crane made an offer to the Briggs 
Board of Directors for the outright pur- 
chase of all the Briggs assets. This offer 
was rejected. 


Thereafter, in a letter to the president of 
Briggs, Crane requested a list of Briggs 
shareholders in order to enable it to solicit 
from the stockholders directly an additional 
100,000 shares and to achieve “such other 
steps as we think might be advisable.” The 
Circuit Court for Macomb County, State of 
Michigan, ordered Briggs to open its share- 
holder list to Crane. “Such other steps” 
consisted of two proposals filed with the 
Securities and Exchange Commission to be 
included with the proxy materials submitted 
to Briggs shareholders for action at the 
annual meeting in June, 1960. The two pro- 
posals if approved would authorize the 
directors to sell all of Briggs’ assets to 
Crane and surrender its corporate franchise. 


[FTC Complaint—Board Election] 


The filing of the F. T. C. complaint and 
the complaint in this case caused Crane to 
reconsider its proposals to purchase out- 
right the assets of Briggs. 


Crane then concentrated upon the election 
of its nominees to the Briggs Board of 
Directors. Between the dates of issuance 
of the F. T. C. complaint (March 18) and 
filing of its answer to this action (May 11), 
Crane purchased over 50,000 shares of 
Briggs stock at above-market prices. 


Any consideration of the possible injury 
to Briggs by the election of Crane candi- 
dates to the Board must be viewed against 
the background of Crane’s systematic ef- 
forts to acquire Briggs. 

The climax of Crane’s efforts to dominate 
or control Briggs will be the shareholders 
meeting of June 17th. Because of the 
cumulative voting provisions of the Michi- 
gan General Corporation Act, 21 Mich. 
Stat. Ann., Sec. 21.32, Crane will elect at 
least one, and probably two, members to 
the Briggs Board of Directors. 


[Nominees] 


Crane, apparently to avoid suspicion that 
its nominees would be puppets, has asked 
seven Briggs stockholders, none of whom 
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is a shareholder of Crane, to be nominees 
to the Briggs Board: Each candidate filed 
an affidavit stating that Mr. T. M. Evans 
asked. him to be a nominee for the Briggs 
Board of Directors but only if he would 
act aS an impartial and independent di- 
rector serving the best interests of Briggs 
and all of its stockholders and would not 
be responsible in any manner to Crane. 


Of the seven nominees, none owned 
stock prior to August 28, 1959, which was 
several days after Crane commenced buy- 
ing Briggs stock in the open market. Two 
purchased their shares after the filing of 
the complaint in this action and during 
or after the week in which Evans report- 
edly asked the seven to be nominees. 


It is not denied that two and_ possibly 
even three candidates purchased the stock 
of Briggs at the suggestion of Crane in 
order to enable them to be nominees for 
the Briggs Board of Directors. 


I have no reason to doubt the integrity 
of the Crane nominees. However, consider- 
ing the history of Crane’s attempts to ac- 
quire Briggs and its methods of selection 
of several of the nominees, I find it difficult 
to believe Crane would support nominees 
who were not sympathetic to its objectives. 
Every decision of a Briggs director will 
have an immediate or remote effect upon 
the competitive relationship with Crane. 
Even if only one or two of Crane’s nomi- 
nees should become directors, the other 
directors and the management would feel 
the same degree of restriction in their 
deliberations, particularly in confidential mat- 
ters, as if an actual representative or 
shareholder of Crane were on the Board. 


[Effect on Board] 


It seems to me that since the two com- 
panies are competitors, the Briggs Board 
would be unable to perform its proper 
functions in connection with the manage- 
ment of.the company without divulging to 
a competitor confidential information with 
respect to the development of processes 
and techniques; plans for improvement of 
products and plans for sales and promo- 
tion campaigns. See American Crystal Sugar 
Co. v. The Cuban-American Sugar Co. [1957 
TRADE CASES § 68,735], 152 F. Supp. 387 
at 394, (S. D. N. Y. 1957), affirmed [1958 
Trape Cases $69,155] 259 F. (2nd) 524 
(2nd Cir. 1958): 
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“Any such representation [on. plain- 
tiff’s Board of Directors] would give the 
nominee of the defendant an opportunity 
to be thoroughly acquainted with the 
business and plans of the plaintiff com- 
pany and thereby to limit the effective- 
ness of the competition between them.” 


In Hamilton Watch Co. v. Benrus Watch 
Co., Inc. [1953 Trape Cases { 67,485], 114 
F. Supp. 307 (D. C. Conn. 1953), affirmed 
[1953 Trape Cases { 67,517] 206 F. (2nd) 
738 (2nd Cir. 1953), Chief Judge Hincks 
felt it unnecessary to decide whether Ben- 
rus’ representative on Hamilton’s Board 
would in fact act in a manner antagonistic 
to the interests of Hamilton, and said at 
page 314: 

“A director on Hamilton’s Board elected 
by Benrus would be in a position to ob- 
tain confidential information of value to 
Benrus as a competitor, the disclosure 
of which would be harmful to Hamilton 
and would materially impair its compet- 
itive position. In participating in the 
management, such a director would be 
subjected to frequent conflicts of loyal- 
ties involving decisions dependent upon 
the exercise of his judgment faculties 
many of which would be of such a nature 
that it would be impossible to demon- 
strate the presence or extent of the Benrus 
influence if that had been a factor.” 


It is interesting to note that the record in 
that case disclosed that the management 
of Benrus suggested to Hamilton that it 
was Benrus’ intention to elect a director 
to the Hamilton Board who would be 
“independent” of Benrus. The District 
Court, however, did not even discuss Ben- 
rus’ proposal. 

The election of Crane nominees to the 
Briggs Board will make it difficult for 
Briggs to deny that Crane has a role in 
formulating Briggs’ policies, particularly 
in light of the publicity relating to Crane’s 
purchases of Briggs stock. 


[Good Will—Dealer Relationships] 


Affidavits disclose examples of past and 
likely future damage to Briggs’ good will 
and distributor relationships. Distributors 
have encountered substantial resistance to 
the sale and promotion of Briggs’ products 
since the acquisition plans of Crane became 
common knowledge. Some architects and 
contractors are hesitant to specify Briggs’ 
products in contemplated buildings because 
of their uncertainty whether the products 
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will be available for delivery at the time 
specified and at the originally quoted prices. 
To combat this resistance, Briggs’ dis- 
tributors have, in some instances, in order 
to maintain Briggs’ business in their ter- 
ritories, personally assured contractors who 
bid on projects using Briggs’ quotations 
that they will protect the contractors against 
loss in the event Crane takes over Briggs. 
Mr. Evans acknowledged the probable 
repercussions in the industry resulting from 
Crane’s holdings in Briggs in a letter to 
Briggs’ president on November 10, 1959: 


“Upon consideration, J think you will 
agree from an operating standpoint that 
it will disturb, to say the least, the em- 
ployees and customers of Briggs when 
this information is made public by the 
S. E. C. It is ‘our desire to minimize this 
as much as possible.” 


[Antitrust Policy Controls] 


Defendant, attempting to refute the. plain- 
tiff’s allegation of threatened injury, argues 
that ownership and. voting of stock in a 
corporation by a competitor and ‘solicitation 
of proxies are lawful and entirely proper 
even though the ultimate objective of the 
competitor-shareholder may be to acquire 
the control or assets of the corporation. 
In support of its position, Crane cites the 
following recent cases: E. L. Bruce Co. v. 
State, 144 A, (2nd) 533 (Del: Sup. Ct. 1958); 
Nationwide Corp. v. Northwestern Life In- 
surance Co., 251 Minn, 255, '87 N. W. (2nd) 
671 (1958); Hanrahan v. Puget Sound Power 
& Light Co., 332. Mass. 586, 126 N. E. (2nd) 
499 (1954); Crane Co. v. Briggs Manufactur- 
ing Co., No. 25238, Circuit Court for Ma- 
comb County, State of Michigan (1960).* 
All these cases are authority for the general 
proposition that there is nothing illegal or 
immoral in seeking new management which 
would be more sympathetic to a proposed 
merger. However, this principle is inap- 
plicable when the voting of the stock is 
pursuant to a plan of merger or acquisition 
of assets that would violate Section 7 of 
the Clayton Act. As Chief Judge Hincks 
succinctly stated in Hamilton Watch Co. v. 
Benrus Watch Co., Inc. [1953 Traps CaseEs 
7 67,485], 114 F. Supp. 307 (D. C. Conn. 
1953) at page 315: 


“The defendant’s right under Pennsyl- 
vania law to vote the stock must give 


4The Michigan Circuit Court specifically left 
open the question whether Crane’s action vio- 
lated the antitrust laws, stating that if Crane 
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way to the overriding policy of the anti- 
trust laws of the United States. 


The plaintiff has shown that it is in imme- 
diate danger of irreparable injury. It must 
now demonstrate that there is a reasonable 
probability of a violation of Section 7 of 
the Clayton Act. Hamilton Watch Co. v. 
Benrus Watch Co., Inc., supra; American 
Crystal Sugar Company v. The Cuban-Ameri- 
can Sugar Company [1956 TRavE CASES 
{ 68,473], 143 F. Supp. 100 (S. D. N. Y. 
1956); United States v. Brown Shoe Com- 
pany, Inc., CCH 1956 Trave, Cases {[ 68,244 
(E. D. Mo. 1956); E. L. Bruce Company 
v. Empire Millwork Corporation [1958 TRADE 
Cases § 69,109], 164 F. Supp. 446 (S. D. 
N. Y. 1958). 


Section 7 of the Clayton Act 
A. Policy of Section 7 of the Clayton Act. 


A motion for preliminary injunction is 
not the place for an extended discussion of 
the philosophy of competition and the sig- 
nificance of Section 7 as amended. Suffice 
it to say that Section 7 is designed to reach 
beyond the Sherman Act and arrest undue 
concentration of ecomonic power Or monop- 
olistic tendencies in their incipiency. See 
S...Rep.. No. 1775, 81st. Cong,.,, 2nd. Sess. 
(1950); Report of the Attorney General’s 
National Committee to Study the Antitrust 
Laws (1955), pages 115-118; United States 
v. Bethlehem Steel Corporation [1958 TrapE 
CASES { 69,189], 168 F. Supp. 576, 583 (S. D. 
N. Y. 1958); Hamilton Watch Co. v. Benrus 
Watch Co. [1953 TrapE Cases 67,517], 206 
F. (2nd) 738, 741 (2nd Cir. 1953). 


B. Relevant Market. 


The phrase in Section 7 “in any line of 
commerce in any section of the country” 
requires a delineation of relevant product 
and geographic markets. 


The Supreme Court has defined generally 
a product market as follows: 


eyes sufficient peculiar characteristics 
and uses to constitute them products suffi- 
ciently distinct from all other finishes 
and fabrics to make them a ‘line of com- 
merce’ within the meaning of the Clayton 
Act.” United States v. E. I. du Pont de 
Nemours & Co.,. 353 U. S. 586, 593-4, 77 
Sup. Ct. 872, 1 L. Ed. (2nd)-1057 (1957). 
(This case arose prior ta the 1950 amend- 
ment to Section 7 but the requirement of 


in securing proxies might lessen competition, 


the United States courts were present to cor- 
rect the situation, 
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“fine of commerce” is present in both the 

original and amended versions.) 
Like many abstract declarations this defini- 
tion is sometimes difficult.to apply in a 
particular instance. However, Judge Wein- 
feld in a well-considered opinion in United 
States v. Bethlehem Steel Corporation, supra, 
carefully analyzed the concept of a “line of 
commerce” and held that an entire industry 
and also certain lines of products within 
that industry could be lines of commerce in 
which a merger would substantially lessen 
competition. 


In this case Briggs contends that the 
“lines of commerce” are: bathtubs, sinks, 
lavatories, fountains and cuspidors, urinals, 
water closets and plumbing fittings products. 
However, Crane classifies the “lines” as 
vitreous. china products; enameled steel 
products and products which Briggs does 
not manufacture, such as enameled cast iron 
products. 


At this stage of the proceedings it would 
seem under the reasoning of the United 
States v. E.:I. du Pont de Nemours & Co., 
supra, United States v. Bethlehem Steel Cor- 
poration, supra, and United States v. Brown 
Shoe Company [1959 TravE Cases § 69,532], 
179 F. Supp. 721 (E. D. Mo. 1959) decisions 
that there are lines’ of commerce within 
which parties compete, for purposes of a 
Section 7 action, although the exact nature 
and extent cannot be determined at this 
time. 


Another aspect of the relevant market is 
the geographical delineation both on the 
manufacturing and distributing levels. The 
language of Section 7, “any section of the 
country,” means that certain areas of the 
United States may constitute effective areas 
of competition. American Crystal Sugar 
Company v. The Cuban-American Sugar Com- 
pany [1957 TrapE CAsEs [68,735], 152 F. 
Supp. 389 (S. D. N. Y. 1957), affirmed 
[1958 TrapE Cases J 69,155] 259 F. (2nd) 
524 (2nd Cir. 1958); United States v. Bethle- 
hem Steel Corporation, supra; and United 
States v. Brown Shoe Company, supra. 

In this case both plaintiff and defendant 
manufacture their products for distribution 
throughout the entire country although the 
precise areas within which the parties com- 
pete within the line of commerce cannot, be 
determined at this time. 

On the distributorship level Briggs and 
Crane compete for the business of whole- 
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sale distributors. Briggs’ sales are usually 
made to over five hundred independent 
wholesale distributors throughout the country 
who occasionally also: handle products of 
Crane and other companies. The distrib- 
utors are located in cities of over 25,000 in 
population but also service the near-by 
communities. Briggs also sells to large 
chain store outlets. Crane distributes through 
independent wholesalers and company-held 
outlets. 

It is evident that at the production and 
distribution levels there are geographical 
areas within which the two firms compete. 


C. Effect of the Challenged Acquisition Upon 
Competition in the Relevant Market. 


[Voting Control—Relevancy] 


Section 7 includes within its scope a per- 
centage interest sufficient to elect nominees 
to the Board of Directors. Hamilton Watch 
Co. v. Benrus Watch Co, [1953 TRapE CASES 
7 67,485] 114 F. Supp. 307 (D. C. Conn. 
1953), (defendant owned 25 per cent of the 
plaintiff's shares) and American Crystal 
Sugar Company v. The Cuban-American. Su- 
gar Company, supra, (defendant controlled 23 
per cent). Congress’ purpose was to prevent 
possible injuries to competition in the in- 
cipient stage; it is consistent with that 
policy to hold that the application of Section 
7. turns on the probable effects upon com- 
petition by the acquisition of stock in one 
corporation by another, rather than on the 
numerical percentage of voting control ac- 
quired. 

[Market Share] 


The crucial issue becomes whether Crane’s 
proposed acquisition of Briggs may sub- 
stantially lessen competition within the rele- 
vant market. I adopt the reasoning in 
Pillsbury Mills, Inc., F. T. C. Docket 6000 
(1953), that market share is only one of 
several factors to be considered in finding a 
prima facie violation of Section 7. A show- 
ing that the merging corporations do a 
large dollar volume of business or that the 
corporations’ share of the market would, of 
necessity, increase in a horizontal merger 
(combinations of competitors) does not alone 
violate Section 7, for that provision is con- 
cerned with the prospective effect upon a 
lessening of competition. However, the 
market share in which competition is elimi- 
nated should be at least a starting point for 
any examination of possible lessening of 
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competition and indeed is an element of 
considerable importance. 


[Factors Considered] 


‘Some of the factors indicating a substan- 
tial lessening of competition are listed in 
H. R. Rep. No. 1191, 81st Cong. Ist Sess. 
(1949) p. 8, and cited in United States v. 
Bethlehem Steel Corporation [1958 TRADE 
Cases { 69,189], 168 F. Supp. 576 (S. D. 
N.Y. 1958) at page 603: 


“There may be a substantial lessening 
of competition or tendency to monopoly 
when a merger substantially increases 
concentration, eliminates a substantial 
factor in competition, eliminates a sub- 
stantial source of supply, or results in the 
establishment of relationships between 
buyers and sellers which deprive their 
rivals of a fair opportunity to compete.” 


In applying these criteria to the present 
case it is well first to examine the current 
state of the plumbing fixtures and supplies 
industry. The largest concern in the indus- 
try is American Radiator and Standard 
Sanitary Corporation whose sales volume is 
between 45 and 50 per cent of the total 
national dollar volume. Although there is 
some dispute between the plaintiff and de- 
fendant as to the classification of the relevant 
product market, both parties acknowledge 
that in the general categories of plumbing 
fixtures, fittings and supplies, Crane, as al- 
ready stated, in 1959 accounted for nearly 
10 per cent of the national total and Briggs, 
6 per cent. 


Although Crane would, after the merger, 
have only one-third the sales volume of 
American Radiator and Standard Sanitary 
Corporation, the two corporations together 
would control] nearly two-thirds of the en- 
tire industry. 


Also, affidavits demonstrate that the 
manufacture of plumbing fixtures, fittings 
and supplies is at present conducted by ap- 
proximately ten companies in the United 
States. No new manufacturer has entered 
the industry within the past ten years. If 
Briggs were absorbed by Crane, not only 
would there be an increase in concentration, 
but Briggs’ role as a competitor and buffer 
to the larger corporations would be destroyed. 


Crane has stated that it would absorb 
Briggs’ manufacturing facilities into its own 
organization thereby effectively removing 
from the industry a substantial independent 
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supplier of plumbimg fixtures, fittings and 
supplies. 

‘Affidavits indicate that the acquisition 
would eliminate or reduce the activities of 
many of the independent distributors com- 
peting with Crane’s company-operated outlets. 


[Temporary Injunction Justified] 


All these considerations, though each by 
itself is not determinative of the issue, to- 
gether form a composite picture of the 
probable effects upon competition in the 
industry resulting from Crane’s acquisition 
of Briggs, and, in making this determina- 
tion, I am not unmindful of Crane’s argu- 
ment that the record is insufficient at this 
period of the litigation to establish the 
relevant market and the effect upon com- 
petition. Crane stresses that more complete 
data as to price differentials, interchange- 
ability of products, actual competition be- 
tween Crane and Briggs in certain areas of 
the country, and general competitive con- 
ditions in the industry are needed. The an- 
swer to all of this is set out in the words 
of Judge Frank in Hamilton Watch Co. 
v. Benrus Watch Co. [1953 Trane CASES 
7 67,517], 206 F. (2nd) 738 at 740 (2nd Cir. 
1953): 

“To justify a temporary injunction it is 
not necessary that the plaintiff’s right to 
a final decision, after a trial, be absolutely 
certain, wholly without doubt; if the other 
elements are present (t. e., the balance of 
hardships tips decidedly toward plaintiff), 
it will ordinarily be enough that the plain- 
tiff has raised questions going to the 
merits so serious, substantial, dificult and 
doubtful, as to make them a fair ground 
for litigation and thus for more delibera- 
tive investigation.” 

I have not overlooked the cases cited by 
the defendant in which a preliminary in- 
junction was denied: E. L. Bruce Company 
v. Empire Millwork Corporation [1958 TRADE 
Cases { 69,109], 164 F. Supp. 446 (S.D. NLY. 
1958), American Crystal Sugar Company. v. 
The Cuban-American Sugar Company [1956 
Travde CAsES { 68,473], 143 F. Supp. 100 
(S. D. N. Y. 1958), and United States v. 
Brown Shoe Company, CCH 1956 TRAvE 
Cases { 68,244 (E, D. Mo. 1956). (In the 
latter two cases a permanent injtinction 
was issued after a trial on the merits. 
American Crystal Sugar Company v, The 
Cuban-American Sugar Company [1957 TRavE 
Cases { 68,735], 152 F. Supp. 387 (S. D. N. Y. 
1957), affirmed [1958 Trapre Cases { 69,155] 
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259 F. (2nd) 524 (2nd Cir. 1958); United 
States v. Brown Shoe Company [1959 TravE 
Cases J 69,532], 179 F. Supp. 721 (E. D. 
Mo. 1959).) In the Bruce case the two 
combining corporations controlled 12 per 
cent of the total sales volume, but there 
were approximately 170 other companies 
in the industry. There was no showing of 
any added concentration in the industry or 
reduction in competitive vigor or any diffi- 
culty of entrance into the industry. Thus, 
that Court followed the Pillsbury doctrine, 
as has this Court, in holding that no one 
pattern of proof, such as market share, is 
the ultimate factor. In the Brown Shoe case, 
the Government in support of its motion, 
submitted only two affidavits whose entire 
content consisted of a comparison of figures 
for the sales and production of the merging 
companies and the industry. (Both com- 
panies wished to merge but the United 
States Government objected). Furthermore, 
the Government cited no cases to support 
its position and the Court stated, “ . . 
we have found none.” Unlike the situation 
in the Brown Shoe case, the present case 
is one in which sufficient evidence was sub- 
mitted on the probable effects of the merger 
upon competition. The American Crystal 
Sugar case reached its conclusion without 
indicating many of the factors prompting 
the decision, although the Court stated 
that if immediacy of harm to the plaintiff 
were demonstrated it might have granted 
the injunction merely on initial showing 
of “quantitative substantiality.” 


I hold that there is a reasonable proba- 
bility of a violation of Section 7 of the 
Clayton Act. 


[Acquiring Company—Injury |] 


However, before granting injunctive relief, 
I must still “balance the equities.” 


The main thrust of Crane’s argument on 
comparison of the relative hardships to the 
parties is that it would be inequitable to 
prevent the Briggs shareholders from vot- 
ing either on a proposed merger with 
Crane or for independent directors who 
would provide more dynamic leadership 
in the industry. Crane points to Briggs’ 
declining financial situation * and states that 


5 Gross revenue decreased from $29,388,900 in 
1955 to $17,636,000 in 1958, but increased to 
$21,502,000 in 1959. Briggs reported losses for 
1957 and 1958 but earned a net profit after 
taxes of $365,908 in 1959. There have been no 
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perhaps many shareholders would prefer to 
become part of the Crane business. In any 
event, defendant argues that should the 
shareholders prefer Crane’s influence, no 
irreparable harm would result, for an order 
of divestiture would effectively restore the 
corporations to their prior separate com- 
petitive positions should the trial on the 
merits disclose a violation of Section 7. 

It should be obvious, however, that if 
Briggs is not protected now, even though it 
prevails on the ultimate determination, such 
victory would be useless for Briggs and the 
public. Crane has stated it wishes Briggs’ 
plants and assets solely to improve its own 
manufacturing and supply facilities. As for 
the period required for a final determination 
of the issues here, this Court by a divesti- 
ture decree may be unable to repair effec- 
tively the damage done to Briggs’ employees 
and distributors by Crane in furtherance of 
its avowed plans to absorb Briggs. It is 
doubtful that Briggs could reactivate itself 
as a vigorous independent competitive entity. 

It is difficult to pinpoint the exact injury 
Crane will suffer by the granting of the 
injunction. It is possible that Crane’s 
stockholdings, viewed as an investment, 
might decline in value. As stated before, 
however, Crane did not purchase the stock 
for investment purposes, and indeed, to 
obtain blocks of stock, sometimes paid a 
higher than market price. In the meantime, 
Crane could continue its present manufac- 
turing and distributorship policies without 
any material hardship. If Crane were to 
prevail on the plenary trial, it would be in 
a position, if it still desired, to consummate 
the merger. 

The preliminary injunction will be issued 
and the parties may submit forms of the 
order for signature. A bond will be set 
by the Court at that time. 


[Injunction] 


Such order shall restrain Crane Co., its 
officers, agents, nominees and all persons 
or corporations acting in its behalf, until 
further order of this Court, from: (1) 
soliciting proxies from other Briggs stock- 
holders; and from (2) voting directly or 
indirectly the shares of Briggs Manufac- 
dividends paid to shareholders since 1956. Be- 
tween 1955 and 1959 working capital has de- 


clined. by over $5,000,000 and $3,360,000 is still 
owing on short-term notes and a mortgage loan. 
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turing Company’s common stock which is 
now owned or hereafter acquired by Crane 
Co., or held by any such officers, agents, 
nominees or other persons or corporations 
on Crane’s behalf at the annual meeting of 
stockholders of the Briggs Manufacturing 
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Company, which is scheduled for June 17, 
1960, or at any meeting which constitutes a 
continuance or an adjournment of the meet- 
ing which is scheduled for June 17, 1960, 
or at any other meeting of Briggs Manu- 
facturing Company stockholders. 
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In the United States District Court for the Southern District of Texas, Houston 
Division. Civil Action No. 6724. Filed April 1, 1960. 


Sherman and Clayton Acts 


Modification of Injunction—Decree Denying Plaintiff Right to Compete with “Down- 
town” Exhibitors—Res Judicata—Concession of Inability to Compete with Excepted 
Exhibitors—A motion picture exhibitor, having recovered treble damages and injunctive 
relief against distributors and exhibitors for antitrust violations, was not entitled to 
modification of a provision in the injunctive decree that permitted him to compete, for 
the exhibition of first-run films, with all theatres in Houston except three that were 
located “downtown.” The exhibitor contended that this provision had permitted him to 
compete wtih only one theatre and that, since the closing of that theatre (a “changed 
condition”), the theatres in question received all first-run films and, therefore, enjoyed 
an absolute monopoly. The court held, however, that the plaintiff had had his day in 
court and was therefore barred from seeking a modification under the principles of 
res judicata and estoppel. At the trial, plaintiff had conceded that “we don’t compete with 
those big three for the pictures.” He later asserted that he should be accorded the right 
to compete against those theatres for first-run exhibitions, but the court had ruled against 
him. From his defeat he took no appeal. Further, there had been no finding of any 
antitrust violation with respect to the three theatres in question. 


See Private Enforcement and Procedure, Vol. 2, $9024, 9027, 9027.30. 


For the plaintiff: Vinson, Elkins, Weems & Searls (Gaius G. Gannon, Jr.), Houston, 
Tex.; and McConnell, Paschen, Curtis & Looby (Thomas C. McConnell), Chicago III. 


For the defendants: Butler, Binion, Rice & Cook (Jack Binion), Houston, Tex.; 
Worsham, Forsythe & Riley (Jos. Irion Worsham), Dallas, Tex.; Baker, Botts, Andrews 


& Shepherd (William R. Brown), Houston, Tex.; and Donovan, Leisure, Newton & Irvine 
(Roy W. McDonald), New York, N. Y. 


[Modification of Injunction] 


INGRAHAM, District Judge [Jn full tert]: 
Proceeding to modify decree of injunction 
in an anti-trust action. The amended com- 
plaint on which this action was tried sought 
treble damages and injunctive relief under 
Sections 1 and 2 of the Sherman Act and 
Sections 4, 12 and 16 of the Clayton Act, 
Tal), seiCr AssSeccede 2 abot 22. and: 26 
A jury verdict in the amount of $20,000 was 
returned in favor of plaintiff. The court 
thereafter entered judgment for plaintiff in 
the amount of $60,000 and, in addition 
thereto, allowed plaintiff a reasonable attor- 
ney’s fee in the amount of $15,000. After 
hearing further evidence the court also 


The parties involved are as_ follows. 
Plaintiff owns and operates the Delman 
Theatre, located at 4412 South Main Street, 
Houston, Texas. Named as defendants 
were Paramount Pictures, Inc., Paramount 
Film Distributing Corporation, Loew’s, In- 
corporated, Twentieth Century-Fox Film 
Corporation, Warner Brothers Pictures, 
Inc., Warner Brothers Pictures Distributing 
Corporation, Radio-Keith-Orpheum Corpo- 
ration, RKO Radio Pictures, Inc., Colum- 
bia Pictures Corporation, Universal Pictures 
Corporation, Universal Film Exchanges, 
Inc., and United Artists Corporation, which 
collectively are referred to as the “distribu- 
tor defendants.” Also named as defendants 


entered a decree of injunction which is the 
subject of the instant petition. 
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were Interstate Circuit, Inc. and Texas 
Consolidated Theatres, Inc., which, together 
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with Paramount Pictures, Inc. and Loew’s, 
Incorporated, are referred to as the “exhib- 
itor defendants.” 


Defendant Paramount Pictures, Inc. owned 
fifty per cent of the stock in Interstate 
Circuit, Inc. and Texas Consolidated Thea- 
tres, Inc., at the time of the conspiracy 
complained of. Interstate owned and op- 
erated the Metropolitan, Majestic, and 
Kirby Theatres located in downtown Hous- 
ton. Interstate also operated the Alameda 
{Almeda), River Oaks, Tower, Alabama, 
and Village Theatres, which latter theatres 
were found to be in direct and substantial 
competition with plaintiff's Delman Thea- 
tre. Loew’s, Incorporated owned and op- 
erated the Loew’s State Theatre in downtown 
Houston. 


The case is before the court upon plain- 
tiffs petition to modify the decree of in- 
junction, which has been submitted by 
defendants, plaintiff's motion for continu- 
ance of the hearing on said petition, and 
defendants’ objections to plaintiff’s inter- 
rogatories. 


Plaintiff has pending before the court a 
petition to modify the decree, entered in 
this action on September 16, 1955, which he 
filed on May 9, 1958. On September 15, 
1959, plaintiff supported this petition with 
a brief and his own affidavit. After inter- 
rogatories to plaintiff were answered on 
November 24, 1959, defendants filed their 
teply briefs on January 16, 1960, and on 
February 9, 1960, moved that the matter 
be placed upon the court’s motion calendar 
for February 22, 1960. On February 19, 
1960, plaintiff moved for a continuance of 
the hearing on his petition for sixty days at 
least on the ground that his counsel was 
involved in trial elsewhere; a hearing to 
present testimony and oral argument was 
requested. On the same day interrogatories 
also were filed and served by mail on the 
various defendants. 

On February 19 and March 1 and 3, 1960, 
defendants filed memoranda in opposition 
to plaintiff's motion for continuance and to 
his interrogatories. They contend that the 
motion for continuance was not timely filed, 
giving five days notice in accordance with 
Rule 6(d), F. R. C. P., and was not asserted 
for a proper purpose, since its purpose, they 
claim, was to reopen the evidence which 
had long since been closed. They maintain 
that the interrogatories came too late, when 
filed almost simultaneously with the sub- 
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mission to the court of the motion to mod- 
ify decree, and that there was no occasion 
or justification for rebuttal testimony, or, 
in effect, a reopening of the evidence when 
the matter was being submitted upon plain- 
tiff’s testimony alone and the record made 
heretofore in the case. 


On February 26, 1960, plaintiff replied 
that the timeliness of his motion for con- 
tinuance and oral hearing could not be 
questioned, since defendants by their own 
admission received notice of the same on 
February 19 before February 22, the mo- 
tion day in question. He argues that the 
continuance should be granted as a matter 
of comity on the ground that his counsel 
presently is engaged in trial in a state court 
and that, with an exception not relevant 
here, interrogatories may be served at any 
time after the commencement of the action 
without leave of court. 


Defendants insist that plaintiff has had 
ample time to present his case. They point 
out that sixteen months passed between the 
filing of plaintiff’s petition and the filing of 
his brief and affidavit, that they promptly 
proceeded with their discovery procedure, 
that seven weeks after plaintiff answered 
their interrogatories they filed their briefs, 
and that three weeks after the filing of their 
briefs they submitted the matter for judg- 
ment. They show that plaintiff had five 
weeks from the filing of their briefs to the 
motion day in question to file any reply 
brief he might have. They conclude that 
it would be unfair for plaintiff to be per- 
mitted to make a new record, when the 
matter is ready for submission on the rec- 
ord plaintiff has already made. They urge 
that certain law points, raised in their briefs 
on the present record, be disposed of before 
a new record is made. 


[Res Judicata] 


The court believes that these law points 
can be decided and a ruling made upon 
plaintiff’s petition on the record made here- 
tofore in the case. These legal questions 
concern interpretation of the injunction de- 
cree of September 16, 1955, and the defenses 
of res judicata and estoppel. Since they can 
be determined on the record and the excel- 
lent briefs of all counsel concerned, the 
taking of further testimony or oral argu- 
ment will not be necessary. Any questions 
concerning the meaning of the decree of 
September 16, 1955, should be decided before 
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defendants are required to answer plain- 
tiff’s interrogatories, which concern the op- 
eration of Houston theatres since that date. 
No ruling will be made on the motion for 
continuance or objections to the interroga- 
tories until the law points raised by the 
briefs are disposed of. 


The legal questions submitted by defend- 
ants upon which the court will rule are the 
following: 


1. Do the principles of res judicata and 
estoppel preclude the court from granting 
the relief which plaintiff seeks, which he 
formerly conceded at trial he was not en- 
titled to, and which the court specifically 
refused on prior adjudications? 


2. Can plaintiff present again his request 
for this modification of the decree which he 
has already sought once since the ground 
for relief now asserted came into existence? 


[Decree—No Right to Compete 
with Three Theatres] 


Plaintiff contends that the court found in 
1955 that the only theatres in Houston reg- 
ularly exhibiting on a first-run policy were 
Interstate’s Metropolitan, Majestic, and Kirby 
Theatres and Loew’s State, that plaintiff's 
Delman Theatre had not been afforded an 
opportunity to compete for first-run films 
licensed by defendant distributors except on 
restricted terms, and that these restricted 
offers have not enabled the Delman to op- 
erate as a first-run theatre in Houston or in 
its own competitive area. Thus _ plaintiff 
considers No. 18 to be the key finding of 
fact: 


“18. The foregoing restricted competi- 
tion for films has prevented the plaintiff 
from offering substantial competition to 
Interstate in either the first-run or second- 
run exhibition business in Houston, and 
is a result of the conspiracy to monopolize 
said first-run and second-run exhibition 
business found by the jury in this case.” 


Plaintiff concludes that the court found a 
monopoly to exist in the exhibition of first- 
run films in Houston, that the decree clearly 
contemplated that the Delman should be 
afforded an opportunity to compete for first- 
run films comparable in quality to those ex- 
hibited in the downtown theatres of Interstate 
and Loew’s, but that, because of the decree 
and changed circumstances, the Delman is 
unable to compete for first-run films with 
the downtown theatres of Interstate and 
Loew’s. 
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The court stated, however, in its conclu- 
sions of law that the distributor defendants 
should be enjoined from denying to the 
plaintiff an equal opportunity with the ex- 
hibitor defendants to compete for an exclu- 
sive first run of any feature film offered in 
Houston, except those licensed on such run 
to the Loew’s State, Metropolitan, or Ma- 
jestic Theatres. Its decree of injunction in 
this regard stated: 


“3. That each of the distributor de- 
fendants . . . are hereby enjoined from: 

A. Denying to the plaintiff an equal 
opportunity with the exhibitor defendants, 
Paramount Pictures, Inc., Interstate Cir- 
cuit, Inc., Texas Consolidated Theatres, 
Inc., and Loew’s Incorporated, to com- 
pete for an exclusive first run of any 
feature film offered in Houston, Texas, 
except such films as may be licensed for 
first-run exhibition in the Loew’s State, 
Metropolitan, or Majestic Theatres.” 


[Monopoly Alleged] 


This decree left the Kirby as the only 
downtown theatre, regularly exhibiting films 
on a first-run policy, against which plaintiff 
could compete. On April 16, 1956, the Kirby 
Theatre was closed and has remained closed 
since that date. Under the terms of the 
decree and by reason of the closing of the 
Kirby plaintiff argues that Interstate and 
Loew’s by agreement enjoy an absolute 
monopoly of first-run exhibition and com- 
pletely exclude the competition of plaintiff’s 
theatre, since the Loew’s State, Metropolitan, 
and Majestic Theatres utilize the first-run 
films that heretofore were available to the 
Kirby. Plaintiff prays for a modification of 
the injunction providing either for an equal 
Opportunity with the exhibitor defendants to 
compete for an exclusive first run of any 
feature film offered in Houston by the dis- 
tributor defendants or for an injunction 
against a 28-day clearance imposed against 
plaintiff regarding films exhibited at the 
Loew’s State, Metropolitan, or Majestic 
Theatres. In his brief he insists that com- 
petition can only be created against defend- 
ants’ alleged monopoly of first-run exhibition 
by permitting plaintiff’s theatre to bid against 
one or more of defendants’ downtown first- 
run theatres, namely, the Loew’s_ State, 
Metropolitan, or Majestic. The issue of un- 
reasonable clearance time has not been devel- 
oped by plaintiff and will not be considered. 


Defendants contend that plaintiff placed 
in issue a charge of conspiracy to deprive 
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him generally of an opportunity to compete 
for first-run exhibition in Houston and to 
prefer the Loew’s State and all Interstate 
Theatres, including the Metropolitan and 
Majestic, over plaintiff’s Delman Theatre. 
They maintain that the testimony at trial 
showed that the Delman could not hope to 
compete with such theatres for first-run 
films and that in the light of such testimony 
plaintiff formally conceded that he was not 
in competition with the Loew’s State, Metro- 
politan, and Majestic. They would further 
show that plaintiff lost on this contention 
in the court’s charge to the jury and in the 
proposed findings submitted in the hearing 
for equitable relief. They conclude that 
there has been a final adjudication of this 
issue and that the court is precluded from 
granting any relief permitting plaintiff to 
compete with the Loew’s. State, Metropoli- 
tan, and Majestic Theatres by the principles 
of res judicata and estoppel. 


[Change in Circumstances] 


Defendants further state that plaintiff has 
had his day in court on the contention that 
the closing of the Kirby Theatre created a 
change in circumstances justifying a modi- 
fication of the decree. In 1956, after the 
closing of the Kirby, they would show that 
distributor defendants initiated proceedings 
to modify the decree so as to permit a 
multiple non-exclusive first-run showing of 
films not exhibited in the Loew’s State, 
Metropolitan, or Majestic. At that hearing 
they contend that plaintiff took the position, 
at a time when the Kirby had been closed 
for several months, that there should be 
just such a modification of the decree as is 
now sought. Thus they claim that plaintiff 
cannot present again his request for this 
modification of the decree which he has 
already sought once since the ground for 
relief now asserted came into existence. 


[Relief Barred] 


The court believes that plaintiff's petition 
should be denied because the relief requested 
is barred by the principles of res judicata 
and estoppel and because plaintiff has had 
his day in court on the changed circum- 
stances pleaded. The first law point raised 
by defendants’ briefs should be answered in 
the affirmative, while the second should be 
answered in the negative. 

The relief prayed for is barred by the 
principles of res judicata and estoppel be- 
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cause the issue of plaintiff’s right to com- 
pete for first-run exhibition in Houston 
against the Loew’s State, Metropolitan, and 
Majestic Theatres was raised by his plead- 
ings and on trial and was decided adversely 
to him. In paragraph 50 of the complaint 
it is alleged: 


“Plaintiff and the public are entitled to 
have exhibited in plaintiff’s Delman Thea- 
tre feature pictures on first-run, first-run 
day and date, and move-over runs or at 
least on second-run with a clearance of 
not over fourteen days after first-run. 
As hereinafter more particularly described, 
the exclusive licensing of defendants’ 
Loew’s and Interstate Theatres for first- 
run and move-over exhibition is not 
justifiable on any lawful or reasonable 
basis and is due to defendants’ illegal 
conspiracy to award a monopolistic posi- 
tion to theatres owned by defendants 
Loew’s and Interstate.” 


[Concession by Plaintiff] 


It appears that plaintiff conceded that he 
was not entitled to compete against the 
Loew’s State, Metropolitan, and Majestic 
Theatres from the following colloquy at 
the hearing on objections and exceptions 
to proposed charges to the jury: 


“The Court: In the first paragraph on 
page 14, in the fifth line from the bottom, 
I have eliminated the phrase ‘in a down- 
town theatre’ and have substituted there- 
for ‘in the Majestic, Loew’s and Metropoli- 
tan Theatres’. Mr. McDonald excepts to 
that and I assume all the defendants do? 

Mr. Worsham: Yes, sir, we do. 

“The Court: And stands on the origi- 
nal request that he or some of the other 
defendants made which incorporates some 
of the matters given. 

“Mr. McCorquodale: In view of the 
fact that we have conceded we don’t 
compete with those big three for the 
pictures, I am just wondering if we need 
that? (Discussion) 

“The Court: I am going to eliminate 
the paragraph. You are not contending 
for first run in this case. 

“Mr. Binion: ‘Your Honor, I think we 
should have an instruction that they are 
not. 

“The Court: J am going to eliminate 
it. Mr. Reporter, and I am going to add 
this—I am going to change as follows— 
put it on a separate sheet of paper: 

“You are instructed that the plaintiff 
has conceded that he is not entitled to 
compete for first run exhibition in the 
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City of Houston against the Loew’s State 
Theatre, the Majestic Theatre and the 
Metropolitan Theatre, but does contend 
that he is entitled to compete for first-run 
exhibition against the Kirby Theatre and 
any other theatre operated by the exhibi- 
tor defendants.” Record, page 40, et seq. 


Subsequently the court charged the jury 
in the exact language set forth. See page 8 
of the court’s charge. 


[Prior Court's Findings] 


Plaintiff again asserted in the hearing for 
equitable relief his contention that he should 
be accorded the right to compete against 
the named theatres for first-run exhibitions, 
but again he lost. 


Plaintiff’s proposed Finding No. 22 was 
as follows: 


“Unless the plaintiff is given an un- 
restricted opportunity to compete with 
Interstate Theatres and Loew’s State for 
such exclusive runs as the distributor- 
defendants may offer in Houston, the de- 
fendants’ conspiracy will continue and the 
plaintiff will suffer substantial irreparable 
injury.” 

In contrast, the court’s Finding No. 19 in 
response to this proposal was as follows: 


“Unless the plaintiff is given an equal 
opportunity to compete with the Kirby 
and River Oaks Theatres for an exclusive 
first run of all films which the distributor- 
defendants may offer for exhibition in 
Houston and do not license on such run to 
Loew's State, Majestic or Metropolitan 
Theatres, the defendants’ conspiracy will 
continue and the plaintiff will suffer sub- 
stantial irreparable injury.” (Italics sup- 
plied.) 


Plaintiff’s proposed Conclusion of Law 
No. 4 was as follows: 


“In order to prevent irreparable injury 
to plaintiff and to end such conspiracy 
... (b) the distributor-defendants should 
be enjoined from denying to the plaintiff 
an equal opportunity with the exhibitor- 
defendants to compete for any exclusive 
run offered in Houston... .” 


In response to this proposal the court 
found: 


“In order to prevent irreparable injury 
to the plaintiff and to end such conspiracy 
. . . (b) the distributor-defendants should 
be enjoined from denying to the plaintiff 
an equal opportunity with the exhibitor- 
defendants to compete for an exclusive 
first run of any feature film offered in 
Houston, Texas, except those licensed on 


1 69,731 


6-10-60 


such run to Loew's State, Metropolitan, or 
Majestic Theatres.” Conclusions of Law, 
Paragraph 4. (Italics supplied.) 


The injunctive relief proposed by plaintiff 
was as follows: 


“Each of the distributor-defendants is. 
hereby enjoined from denying to the plain- 
tiff an equal opportunity with the exhibi- 
tor-defendants to compete for any ex- 
clusive run of a feature film offered in 
Houston.” 


[Injunctive Relief] 


In response to this proposal the pertinent 
injunctive relief allowed by the court was 
as follows: 


“That each of the distributor-defend- 
ants ... are hereby enjoined from: 


“A. Denying to the plaintiff an equal 
opportunity with the exhibitor-defendants 
. . . to compete for an exclusive first run 
of any feature film offered in Houston, 
Texas, except such films as may be licensed 
for first-run exhibition in the Loew's State, 
Metropolitan, or Majestic Theatres . . .” 
Judgment, Paragraph 3. (Italics supplied.) 


The record in this case is clear. At every 
juncture plaintiff contended that he should 
be accorded the right to compete against 
the Loew’s State, Metropolitan, and Ma- 
jestic Theatres. At every juncture he lost. 
From his defeat he took no appeal. He 
now proposes that the prior adjudication be 
disregarded and that he be accorded the 
relief heretofore specifically denied. But the 
prior adjudication is binding on plaintiff. 
Furthermore, to the extent that plaintiff 
seeks to use the closing of the Kirby Thea- 
tre as a basis for modifying the decree, the 
authority to modify does not encompass 
the imposition of restrictions on business 
practices which theretofore in the same 
proceeding had been put in issue with an 
adjudication favorable to defendants. 


[No Violation as to Excepted Theatres] 


An examination of the record clearly 
shows that the court found no violation ‘of 
anti-trust laws with respect to the Loew’s 
State, Metropolitan, and Majestic Theatres 
and that any finding against defendants was 
limited to the two other first-run theatres, 
the Kirby and River Oaks. The court’s Find- 
ing No. 18, upon which plaintiff bases his 
allegation of a general finding of monopoly, 
must be read in the context of other find- 
ings of fact. There the following appears: 
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_ “8. The defendant Interstate Circuit 
is successfully operating the River Oaks 
Theatre in Houston upon an exclusive 
first-run art policy and has successfully 
exhibited some of defendants’ ‘A’ pictures 
for extended engagements of two weeks 
or more. 


“9. The only other theatres in Houston 
operating on a first-run policy are Inter- 
state’s Metropolitan, Majestic and. Kirby 
Theatres and Loew’s State, all of which 
ordinarily exhibit a film for one week. 

kK x 


“19. Unless the plaintiff is given an 
equal opportunity to compete with the 
Kirby and River Oaks Theatres for an ex- 
clusive first run of all films which the 
distributor-defendants may offer for ex- 
hibition in Houston and do not license 
on such run to Loew’s State, Majestic, or 
Metropolitan Theatres, the defendants’ 
conspiracy will continue and plaintiff will 
suffer substantial injury.” (Italics sup- 
plied.) 


Equal care was exercised by the court in 


its conclusions of law. The following should 
be noted: 


“1. The defendants have been found by 
the jury’s verdict in this case to have 
violated Sections 1 and 2 of the Sherman 
Act by conspiring with each other to mo- 
nopolize the first-run and second-run ex- 
hibition of films in Houston, Texas. 

x Ke x 


“3. The foregoing conspiracy has not 
ended, and the plaintiff is threatened with 
further injury therefrom unless an injunc- 
tion is issued herein.” (Italics supplied.) 


The “foregoing conspiracy” referred to 
by the court was specifically limited to that 
“found by the jury’s verdict” which could 
not possibly have included a conspiracy rela- 
tive to the Loew’s State, Metropolitan, and 
Majestic Theatres as the court by its charge, 
quoted above, affirmatively withdrew from 
the consideration of the jury to practices 
relative to such theatres with the instruction 
that “the plaintiff has conceded that he is 
not entitled to compete for first-run exhi- 
bition in the City of Houston against the 
Loew’s State, the Majestic Theatre, and the 
Metropolitan Theatre.” 

The court ended its conclusions of law 
with the following: 

“4. In order to prevent irreparable in- 
jury to the plaintiff and to end such con- 
spiracy (a) all of the defendants should be 
enjoined from continuing that conspiracy, 
(b) the distributor-defendants should be 
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enjoined from denying to the plaintiff an 
equal opportunity with the exhibitor-de- 
fendants to compete for an exclusive first- 
run of any feature film offered in Houston, 
Texas, except those licensed on such run to 
the Loew's State, Metropolitan, or Majestic 
Theatres, . ..” (Italics supplied.) 


Again, “such conspiracy” and “that con- 
spiracy” specifically referred to that “found 
by the jury’s verdict” which as above noted 
did not include conduct relative to the Loew’s 
State, Metropolitan, or Majestic Theatres. 
To make this abundantly clear the court 
specifically excluded such theatres from the 
relief granted. In the decree itself the court 
made specific reference to its “having here- 
with entered its Findings of Fact and Con- 
clusions of Law as to said equitable relief” 
and from such relief again specifically ex- 
cluded “such films as may be licensed for 
first-run exhibition in the Loew’s State, 
Metropolitan and Majestic Theatres .. .” 


From the foregoing it is apparent that if 
plaintiff has any cause for complaint against 
defendants as to licensing practices in the 
Loew’s State, Metropolitan, and Majestic 
Theatres, such must be founded upon a 
new cause of action arising subsequent to 
the decree herein. Down through the pro- 
ceedings, every adjudication as to these 
theatres has been favorable to defendants. 
The accepted way for the assertion of new 
causes of action is through the filing of a 
new law suit, not through a petition to 
modify the decree. 


[Contentions Already Adjudicated] 


At this point it will be appropriate to con- 
sider the law of res judicata. In United States 
v. Munsingwear, 1950, 340 U. S. 36, 71 S. Ct. 
104, 95 L. Ed. 36, the Supreme Court re- 
iterated the rule it will apply in questions of 
the applicability of res judicata, quoting 
Southern Pac. R. R. v. United States, 1897, 
168 U. S. 1, at pp. 48-49, 18 S. Ct. 18, 42 
L. Ed. 355, as follows: 


“The general principle announced in 
numerous cases is that a right, question 
or fact distinctly put in issue and directly 
determined by a court of competent juris- 
diction, as a ground of recovery, cannot 
be disputed in a subsequent suit between 
the same parties or their privies; and 
even if the second suit is for a different 
cause of action, the right, question or fact 
once so determined must, as between the 
same parties or their privies, be taken as 
conclusively established, so long as the 
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judgment in the first suit remains un- 
modified.” 


See also 50 C. J. S., Judgments, Sec. 712, 
and 30 Am. Jur., Judgments, Sec. 324. 

In this litigation plaintiff by his complaint 
put in issue all first-run exhibitions. Hav- 
ing been put in issue, there is no doubt about 
the binding effect of the adjudication from 
which no appeal was taken. In the Restate- 
ment of Judgments (American Law Institute 
1942, Sec. 60, comment f, pp. 303-304), the 
following applicable rule will be found: 

“_. if a question of fact is put in issue 
by the pleadings, and at the trial the party 
who has the burden of proof offers no evi- 
dence in support of his allegations, and 
the court directs a verdict against him, 
the question is litigated and a judgment 
on the verdict is conclusive between the 
parties as to the question. 

“If a question of fact is put in issue by 
the pleadings, and at the trial the fact is 
admitted and in consequence no proof is 
offered by the party having the burden of 
proof, the question is litigated and a judg- 
ment is conclusive between the parties as 
to the question.” 

Assuming that plaintiff is proceeding prop- 
erly in seeking a modification of the decree, 
there is nothing in his petition which pos- 
sibly could afford a basis for the relief 
sought. In such petition plaintiff does not 
attempt to plead a new cause of action but 
on the contrary seeks to rely on prior ad- 
judications. This is made clear in Para- 
graph 7 of the petition wherein plaintiff 
alleges: 

“That the plaintiff in this cause, having 
prevailed on the anti-trust issues raised 
hereim and the Court having found a mo- 
nopoly to exist in the first-run exhibition 
of motion pictures in Houston, Texas, is 
under applicable legal precedent entitled 
to an effective equitable relief against 
said monopoly; . . .” (Emphasis supplied). 
As shown above, plaintiff did not prevail 

on the anti-trust issues as to the three 
theatres against which he now asks for an 
injunction, 

If plaintiff has any ground for relief, it 
must be contained in his pleading. The only 
pleading he has before the court is his peti- 
tion to modify the decree. There is no new 
matter contained therein except allegations 
concerning the Sharpstown Theatre (Para- 
graph 6), the pertinent parts of which were 
denied by defendants and on which plaintiff 
offers no proof, and. further allegations 
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(Paragraph 5) relative to the closing of the 
Kirby Theatre. The conclusory statements 
in plaintiff’s affiadvit do not constitute new 
matter. Plaintiff concedes that the Kirby 
Theatre was closed on April 16, 1956 (see 
plaintiff’s brief, p. 6), and the petition to 
modify the decree (Paragraph 6) affirma- 
tively demonstrates that more than ten 
months thereafter the court had under con- 
sideration and modified Paragraph 3-A of 
the decree, the very paragraph now under 
consideration. 


The record discloses that plaintiff ap- 
peared at the hearing held on the matter, 
filed a four-page memorandum signed by his 
then attorney, Robert L. Wright, Esq., a 
seven-page affidavit signed by his booker, 
Harry Sachs, and a three-page affidavit 
which plaintiff himself signed. Despite the 
fact that the Kirby Theatre had been closed 
for months and the further fact that said 
theatre specifically was mentioned (see p. 
5 of Sachs’ affidavit), there is no allegation 
in any of these documents that the Kirby 
Theatre had been closed for months and 
that such closing had an adverse effect upon 
plaintiff's business. The relief sought by 
plaintiff was exactly the same then as it is 
now, but he did not assign the closing of 
the Kirby as a ground for such relief. The 
following statement of plaintiff's then posi- 
tion appears on pages 2 and 3 of the memo- 
randum filed in December, 1956, by his 
attorney: 


“ 


The existing paragraph 3-A 
should therefore be modified to read as 
follows: 
“Denying to the plaintiff an equal op- 
portunity with the exhibitor-defendants 
. to compete for an exclusive first-run 
of any feature film offered in Houston, 
Pexas 40 


By its order of February 19, 1957, the 
court modified Paragraph 3-A of the decree 
to permit multiple first-run distribution as 
sought by the distributor-defendants; how- 
ever, it again ruled against plaintiff with 
respect to the Loew’s State, Metropolitan, 
and Majestic Theatres by refusing to adopt 
the amendment, quoted above, contended 
for by plaintiff. 

Again the principles of res judicata, dis- 
cussed above, become applicable. They 
preclude plaintiff from seeking relief now 
on the basis of the closing of the Kirby 
Theatre, since he failed to assert such a 
claim when he was in court with an op- 
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portunity to do so months after such theatre 
was closed. In the Restatement of Judgments 
(American Law Institute 1942, Secs. 1 and 
63), the following applicable rules are an- 
nounced: 


“Where a reasonable opportunity has 
been afforded to the parties to litigate a 
claim before a court which has jurisdic- 
tion over the parties and the cause of 
action, and the court has finally decided 
the controversy, the interests of the State 
and of the parties require that the validity 
of the claim and any issue actually liti- 
gated in the action shall not be liti- 
gated again by them.” (Secton l, p. 9). 


“The principle stated in this section is 
applicable although the unsuccessful party 
in fact had no knowledge of the grounds 
for setting aside or reversing the judg- 
ment until his right was lost. The fact 
that under the particular circumstances 
the unsuccessful party cannot by direct 
proceedings in the action have the judg- 
ment set aside may cause hardship to 
him; but public policy requires that the 
hardship in the particular case should 
yield to the general public interest in 


Cited 1960 Trade Cases 
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favor of putting an end to litigation.” 

(Section 1, comment b, pp. 10-11). 

“Where a judgment on the merits is 
rendered in favor of the defendant, the 
plaintiff is precluded from subsequently 
maintaining an action on the same cause 
of action although he presents a ground 
for the relief asked other than those pre- 
sented in the original action, . . .” (Sec- 
tion 63, pp. 257-8). 

“The rule has the effect of coercing 
the plaintiff to present all of his grounds 
for recovery in the first proceeding, which 
is similar to the coercion upon the defend- 
ant to produce all of his defenses to the 
claim set up by the plaintiff.” (Section 63, 
comment a, p. 258). 

From the record it is obvious that any 
issue as to the effect of the closing of the 
Kirby Theatre is an afterthought which 
comes too late. 


Plaintiff's petition to modify decree of in- 
junction will be dismissed. Plaintifi’s mo- 
tion for continuance and defendants’ objec- 
tions to plaintiff’s interrogatories are now 
moot. The clerk will notify counsel to draft 
and submit judgment accordingly. 


[69,732] United States v. The Watchmakers of Switzerland Information Center, 


Inc., et al. 


In the United States District Court for the Southern District of New York. Civ. 


96-170. Filed May 18, 1960. 


Case No. 1207 in the Antitrust Division of the Department of Justice. 


Sherman Act 


Department of Justice Enforcement and Procedure—Interrogatories—Scope of Cross- 
Interrogatories—Jurisdiction Over Defendant——The Government’s cross-interrogatories 
directed to the managing director of a Swiss corporation, on the issue of personal jurisdic- 
tion over that defendant, were relevant (the Government argued that the Swiss corporation 
was present in the United States through the activities of its parent here, because the parent 
authorized the Swiss firm to bind the parent to the alleged cartel arrangement on which 
the complaint was based), but they were improper in scope. There were 180 cross-inter- 
rogatories which, unlike the defendant’s interrogatories, would not elicit “yes” or “no” 
answers, but called for “virtually his entire knowledge of the activities” of the Swiss 
corporation. They were therefore stricken and the Government was directed to submit 
cross-interrogatories covering only the activities of the Swiss corporation in the United 
States. 

See Department of Justice Enforcement and Procedure, Vol. 2, {| 8225.260. 


For the plaintiff: Richard B. O’Donnell, Chief, New York Office, Antitrust Division, 
and Mary Gardiner Jones, W. Louise Florencourt, and Carl L. Steinhouse, Attorneys, 
Department of Justice. 


For the defendants: Goodwin, Danforth, Savage & Whitehead, New York, N. Y., for 
Wittnauer et Cie, S. A., by Donovan, Leisure, Newton & Irvine (James V. Hayes and 


John A. Manning, of counsel). 
See 1960 Trade Cases {[ 69,680. 
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Opinion 
[Objections to Cross-interrogatories] 


CasHIN, District Judge [Jn full text]: 
Considered herein is a motion by defendant, 
Wittnauer et Cie, S. A., for an order pur- 
suant to Rule 30(b) of the Federal Rules of 
Civil Procedure either striking or sustaining 
objections to certain questions denominated 
by plaintiff as cross-interrogatories to be 
propounded to the Managing Director of 
the moving defendant by way of letters 
rogatory. 


Before the disposition of the motion some 
review of history of the case must be made. 
The action was initiated on October 19, 
1954 by the filing of a summons and com- 
plaint charging the moving defendant and 
others, as well as co-conspirators not named 
as defendants, with violation of the Sherman 
Anti-Trust Act and the Wilson Tariff Act. 
The first actions of any substance taken 
subsequently were motions by five of the 
defendants, all Swiss entities, to dismiss the 
complaint as to them since they were not 
subject to suit in this jurisdiction or, for that 
matter, anywhere in the United States, In 
support of the present movant’s motion, an 
affidavit of Philippe Montant, its Managing 
Director, was submitted which stated, in 
part, as tollows: 


“All the activities of defendant Witt- 
nauer et Cie are carried on within the 
Confederation of Switzerland and it does 
not now do and never has done any 
business of any kind in the United States 
of America. It has never qualified to do 
business in any State of the United States, 
never has maintained an office anywhere 
in the United States of America, and 
never has appointed any agent in the 
United States to receive service of proc- 
ess. It does not have within the United 
States of America any officer, director, 
managing or general agent, employee or 
representative, or agent of any kind. It 
has never maintained any bank account in 
the United States of America, and has 
never Owned any property, real or per- 
sonal, in the United States of America.” 
In neither the affidavits submitted in 

opposition to Wittnauer’s motion to dis- 
miss, nor in the memoranda submitted in 
connection therewith, did the Government 
at all deny or dispute the facts quoted above, 
at least insofar as Wittnauer et Cie, S. A. 
as a separate entity is concerned. Rather, it 
was argued that “Wittnauer is doing busi- 
ness in the United States both through its 
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parent, Longines-Wittnauer Watch. Com- 
pany * * * and through FH * * *.” (Memo- 
randum of the United States in opposition 
to motions to dismiss the complaint filed by 
defendants Federation Suisse Des: Associa- 
tions De Fabricants D’Horlogerie, Ebauches, 
S. A., Gruen Watch Manufacturing Com- 
pany, S. A., Eterna, A. G. Uhrenfabrik, 
and Wittnauer et Cie, S..A., p. 26). Judge 
Walsh, before whom the motion was made, 
accepted the Government’s argument, at 
least for the purpose of the pre-trial motion, 
and denied the motion to dismiss with leave 
to renew at the trial (133 F. Supp. 40) and 
adhered to that decision on reargument 
(134 F. Supp. 710). 


When trial of the action became imminent 
and it. was apparent that the activities of 
Wittnauer et Cie, S. A., which were the sub- 
ject matter of the portion of the affidavit of 
Philippe Montant quoted above, were never 
admitted of record although not denied, a 
request for admission as to those facts was 
served, Upon plaintiff’s refusal to admit 
the truth of the facts set out in the request, 
a motion was made by Wittnauer et Cie to 
strike the plaintiff’s responses as sham and 
frivolous. I denied this motion even though 
I thought that “A perusal of the facts con- 
cerning which admission is sought indicates 
that the facts are either within the knowl- 
edge of plaintiff or that knowledge concern- 
ing the facts could easily be obtained (3 
F. R. Serv. 2d 36a.58, Case 1), on the 
ground that no authority existed for the 
entry of any such order. 


Upon the denial of this motion, Witt- 
nauer moved for the issuance of letters 
rogatory concerning the same facts as in- 
cluded in Montant’s affidavit quoted above, 
and the Request for Admission. Over the 
opposition of the Government, I granted the 
motion since the subject matter concerned 
was “* * * the activities of Wittnauer et 
Cie, S. A. as a separate entity from the 
defendant Longines-Wittnauer Watch Co., 
Inc. in the United States” because “* * * 
the facts concerning which the testimony is 
to be taken to me appear to be purely for- 
mal.” ([1960 TrapE CAsEs { 69,680] Opinion 
filed March 30, 1960). 


In implementation of the order allowing 
letters rogatory to issue, defendant submit- 
ted sixty-four direct interrogatories, Plain- 
tiff thereupon submitted approximately one 
hundred and eighty “cross-interrogatories”. 
While the number of interrogatories and 
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“cross-interrogatories” would not appear to 
be greatly disparate considered quantitatively, 
a reading of them discloses that qualitatively 
the disparity is enormous. It is clear that 
except for the first and third interrogatories 
which query the deponent as to his name 
and the number of years he has been man- 
aging director of Wittnauer et Cie, the 
answers to be elicited will be either “Yes” 
in response to Interrogatory “2”, or “No” 
in response to the remainder of the inter- 
rogatories. The answers to the “cross-inter- 
rogatories”, however, would elicit from the 
deponent virtually his entire knowledge of 
the activities of Wittnauer et Cie, which 
would conceivably have anything to do with 
its parent, Longines-Wittnauer Watch Co., 
Inc. Because of the sweeping nature of the 
“cross-interrogatories”, I would not even 
hazard a guess as to the length or com- 
plexity of the answers thereto or the diffi- 
culty, nay the possibility, of adequately 
preparing “redirect interrogatories’’. 


[Relevance—Jurisdiction] 


Plaintiff cogently argues that the “cross- 
interrogatories” are relevant to the issue of 
personal jurisdiction over the moving de- 
fendant and thus are warranted since the 
direct interrogatories relate to facts on that 
same issue. Under the peculiar circumstances 
of this case, I must agree that the “cross- 
interrogatories” are so relevant. This is so 
because, succinctly stated, the plaintiff’s theory 
of personal jurisdiction over Wittnauer et 
Cie, S. A. is grounded on the proposition 
that Wittnauer et Cie, S. A. is present in 
the United States through the activities of 
its parent, Longines-Wittnauer Watch Co., 
Inc., because Longines authorized Wittnauer 
to bind Longines to the alleged cartel ar- 
rangements on which the complaint is based. 
Agreement with plaintiff that its inquiries 
are germane to the issue of personal juris- 
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diction does not, however, lead me to the 
conclusion that those inquiries are proper 
cross-interrogatories. The “cross-interroga- 
tories” cover virtually the entire ambit of 
the case. Even if inquiry on these matters 
could be adequately made through the medium 
of written interrogatories as distinguished 
from oral examination, which I doubt, such 
broad inquiry cannot be had under my prior 
Opinion which defined the area of examina- 
tion by way of letters rogatory. This in- 
quiry is to be restricted, either by direct or 
cross-interrogatories, only to the matters 
covered in the portion of the affidavit of 
Philippe Montant quoted in the first part 
of this Opinion. 


While the foregoing is sufficient to de- 
termine the motion on principle, I might 
note that were I to deny the motion I 
would, in effect, be negating my long-stand- 
ing order freezing discovery. If it be argued 
that the granting of letters rogatory on the 
narrow issues allowed itself unfroze dis- 
covery, I need only point to my Opinion of 
March 2, 1960 [1960 Trane Cases { 69,654] 
(3 F. R. Serv. 2d 36a.33, Case 1) on plain- 
tiff’s objection to Longines-Wittnauer’s and 
Wittnauer’s request for admission of au- 
thenticity and genuineness of Swiss decrees 
wherein the distinction between discovery 
and evidentiary utilization of the Federal 
Rules of Civil Procedure is adverted to. 


I do not deem it advisable to rule on all 
of the “cross-interrogatories” sought to be 
stricken or objected to either individually or 
by categories. Rather, I will strike the 
“cross-interrogatories” as presently subniitted 
and direct that cross-interrogatories be sub- 
mitted in accordance with the rationale of 
this Opinion. 

The motion is disposed of as indicated 
above. 


It is so ordered. 


[f 69,733] Banana Distributors, Inc. v. United Fruit Company and Fruit Dispatch 


Company. 


In the United States District Court for the Southern District of New York. Civil 


87-361. Dated May 17, 1960. 


Sherman Act 


Public Injury—Necessity of Proof—Refusal to Deal—The contention that no public 
injury resulted from a refusal to sell bananas to a jobber because there was no evidence 


1I do not intend this short statement of plain- 
tiff’s basic position as to personal jurisdiction 
over Wittnauer to be considered anything akin 
to the ‘‘law of the case.’’ I do, however, con- 
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plaintiff’s position for the purposes of the pres- 
ent motion. 


1 69,733 


Number 154—120 


Court Decisions pi 


76,864 

Banana Distributors, Inc. v. United Frnt Co. 
that the reduction in sales to the jobber in any way restrained the total flow of bananas 
to market or affected the price at which bananas were sold was rejected in an action 
charging that an importer and its sales subsidiary monopolized and conspired to monopo- 
lize and restrain trade in bananas and also abused their monopoly power. 


See Private Enforcement and Procedure, Vol. 2, J 9009.475. 


Refusal to Sell—Integral Part of Allocation System—Utilization Where Monopoly 
Power Present.—A question was presented whether the facts were of “such Doric 
simplicity” that the law would tolerate the actions of a banana importer and its sales 
subsidiary in imposing their will upon a jobber. The alleged refusal to sell to the jobber 
was an integral part of an alleged allocation system, and such a system is illegal if used 
by a producer having monopoly power as a device to influence prices or to maintain 
market control. Various alleged practices of the importer and its subsidiary were 
relevant in determining whether they have “passed through the narrow channel left 
open to those who seek to exercise their independent discretion as to parties with whom 
they will deal.” 


See Combinations and Conspiracies, Vol. 1, { 2005.785; Monopolies, Vol. 1, { 2610.720. 


Price Fixing—Application of Prohibitions to Vertical Price Fixing—Setting of High 
or Discriminatory Prices by Single Seller—The contention that price fixing is the 
collusive setting of prices by competing firms and not the setting of high, inflexible, or 
discriminatory prices by a single seller ignores the line of cases condemning vertical 
price fixing by a single supplier. 

See Combinations and Conspiracies, Vol. 1, { 2011. 

Price Fixing—Vertical Fixing of Prices by Monopolist—The contention that “[mJere 
evidence of the seller’s predominant size in its industry, plus evidence that its selling 
prices do not conform to competitive standards” does not constitute a violation of the 
antitrust laws was rejected. There was evidence from which it could be concluded that 
the seller possessed monopoly power. The fixing of prices by a seller possessing such 
power may be condemned as are all contracts fixing prices. It would be absurd to con- 
demn contracts fixing prices unconditionally and not to extend the condemnation to monopolies. 


See Monopolies, Vol. 1, { 2610.600. 

For the plaintiff: Austin, Burns, Appell & Smith, New York, N. Y. 

For the defendant: Davis, Polk, Wardwell, Sunderland & Kiendl, New York, N. Y. 
See 1958 Trade Cases {| 69,057. 


Memorandum [Antitrust Charges] 


[Reconsideration of Decision] 


Levet, District Judge [Jn full text]: De- 
fendants have moved for reconsideration of 
the previous decision of this court denying 
motions to dismiss as to the corporate de- 
fendants (Banana Distributors v. United Fruit 
Co. 1D. (CS) De N.Y 105: S58 irape 
Cases J 69,057], 162 F. Supp. 32) and for 
an order under Rule 41(b) of the Federal 
Rules of Civil Procedure dismissing the 
action as to those defendants on the ground 
that the plaintiff at trial failed upon the 
facts and the law to show any right to relief. 
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This is an action for damages under the 
antitrust. laws. Plaintiff claims that de- 
fendants, United Fruit Company and Fruit 
Dispatch Company, have monopolized and 
have conspired to monopolize and to re- 
strain trade with respect to the importation 
and distribution of quality green bananas in 
the United States, and, more particularly, 
in the Eastern Division of Fruit Dispatch 
and the State of Connecticut. Plaintiff 
alleges that United Fruit and Fruit Dis- 
patch had monopoly control over the supply 
of bananas and have abused their monopoly 
power in various unlawful ways, thereby 
causing damage to the plaintiff. 
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As noted in the opinion on the previous 
similar motions by the defendants, the 
gravamen of the plaintiff’s action is (1) 
refusal to sell; (2) price fixing; and (3) an 
allocation system involving both (1) and (2). 


REFUSAL To SELL 


The defendants contend that the only evi- 
dence upon which the court could have 
relied in finding that there was some evi- 
dence that Fruit Dispatch limited its sales 
to plaintiff to accomplish some unlawful 
objective is the alleged showing that Fruit 
Dispatch limited its sales to plaintiff in 
order to protect the customers of Thomas 
Kalliches, Inc., a competitor of the plaintiff, 
from plaintiff’s competition. 


It is the position of the defendants that 
plaintiff's evidence in this respect, even if 
it be deemed susceptible of his interpreta- 
tion of the facts, does not constitute a cause 
of action under either Section 1 or 2 of the 
Sherman Act. Defendants’ argument rests 
on three fundamental premises: 


(1) Plaintiff failed to show that the act 
complained of resulted in public injury. 


(2) A refusal to sell intended by the 
seller to prevent competition between dis- 
tributors of its products does not constitute 
a per se violation of the antitrust laws. 


(3) The defendants’ alleged refusal to 
sell does not constitute a per se violation of 
the antitrust laws merely because the de- 
fendants are said to have monopoly status 
in the banana industry. (Brief of defend- 
ants, p. 5.) 


[Public Injury] 


The position of the defendants that no 
public injury resulted because there is no 
evidence that the reduction in sales to plain- 
tiff in any way restrained the total flow of 
bananas to market or affected the price at 
which bananas were sold has little merit. 
The Supreme Court rejected that criteria 
for determining public injury in referring 
to the effect of a group boycott in Klor’s 
v, Broadway-Hale Stores, 1959 [1959 TRADE 
Cases 69,316], 359 U. S. 207: 


“Group boycotts, or concerted refusals 
by traders to deal with other traders, 
have long been held to be in the for- 
bidden category. They have not been 
saved by allegations that they were rea- 
sonable in the specific circumstances, nor 
by a failure to show that they ‘fixed or 
regulated prices, parcelled out or limited 
production, or brought about a deterio- 
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ration in quality.’ Fashion Originators 
Guild v. Federal Trade Comm’n, 312 U. S. 
457, 466, 467-468. Cf. United States v. 
Trenton Potteries Co., 273 U. S. 392. Even 
when they operated to lower prices or 
temporarily to stimulate competition they 
were banned. * * *” (p. 212) 


As that court later commented: 

“k * * Monopoly can as surely thrive 
by the elimination of such small business- 
men, One at a time, as it can be driving 


them out in large groups.” (359 U. S. 
at 213) 


See Atlas Building Products Co. v. Diamond 
Block & Gravel Co., 10 Cir., 1959 [1959 
Trapve Cases { 69,448], 269 F. 2d 950, 954; 
H. J. Heinz Co. v. Beech-Nut Life Savers, 
Inc., D. C. S. D. N. Y., 1960 [1960 Trave 
CASES § 69,609], 181 F. Supp. 452, 464. 


[Refusal To Deal—Legality] 


The defendants place considerable reliance 
on the right of a trader to refuse to sell to 
a particular buyer. Without considering the 
question whether the defendants could have 
obtained protection under the doctrine of 
United States v. Colgate & Co., 1919, 250 
U. S. 300, where the Supreme Court had 
said: “In the absence of any purpose to 
create or maintain a monopoly, the act does 
not restrict the long recognized right of 
trader or manufacturer engaged in an en- 
tirely private business, freely to exercise 
his own independent discretion as to par- 
ties with whom he will deal” (250 U. S. 
300, 307) (emphasis supplied), recent deci- 
sions have severely circumscribed the Col- 
gate immunity. See dissenting opinion of 
Justice Harlan in United States v. Parke, 
Davis & Co., 1960 [1960 TrAapE CASES 
7 69,611], 362 U. S. 29, wherein he stated: 
‘ck %* %* the Court has done no less than 
send to its demise the Colgate doctrine 
KF? (549) 

The Court of Appeals for this circuit 
recently noted the perils faced by those 
who rely on the Colgate decision to justify 
refusals to deal. See Warner v. Black & 
Decker Manufacturing Co., Inc. 2 Cir, 
Docket No. 25722, decided May 3, 1960, 
wherein the court stated: 

“x * * The Supreme Court has left 

a narrow channel through which a manu- 

facturer may pass even though the facts 

would have to be of such Doric sim- 
plicity as to be somewhat rare in this day 
of complex business enterprise. The right 
to impose its will upon distributors and 
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retailers ‘is tolerated but only when it is 
the consequence of a mere refusal to sell 
in the exercise of the manufacturer’s right 
“freely to exercise his own independent 
discretion as to the parties with whom 
he will deal.”’ (United States v. Parke, 
Davis & Co., supra [362 U. S. 29].) The 
court indicated that when the manufac- 
turer’s actions ‘go beyond mere an- 
nouncement of his policy and the simple 
refusal to deal, and he employs other 
means which effect adherence to his re- 
sale prices’ then he has put together a 
combination in violation of the Sherman 
NCtmeca hee 
Certainly, a question is presented whether 
the facts here are of “such Doric sim- 
plicity” that the law will tolerate the ac- 
tions of the defendants in imposing their 
will upon the plaintiff. The refusal to sell 
was an integral part of the alleged alloca- 
tion system. Such a system is illegal if 
used by a producer having monopoly power 
as a device to influence prices or to main- 
tain market control. See United States v. 
Griffith, 1948 [1948-1949 Trane CASES 
4 62,246], 334 U. S. 100; United States v. 
Aluminum Co. of America, 2 Cir., 1945 
[1944-1945 Trape Cases § 57,342], 148 F. 2d 
416. Plaintiff’s claims that jobbers who 
purchased from competitors of defendants 
received less favorable treatment in times 
of scarcity; that jobbers were urged to pur- 
chase in time of glut in order to insure 
quotas in times of scarcity; and that de- 
fendants maintained a surveillance of job- 
bers’ purchases from competitors, are relevant 
in determining whether the defendants have 
passed through the narrow channel left 
open to those who seek to exercise their 
independent discretion as to parties with 
whom they will deal. 


Price FIXING 


The contentions of defendants as regards 
price fixing are as follows: 


1. “Price fixing, as prohibited by Section 
1, is the collusive setting of prices by com- 
peting firms and not the setting of high, 
inflexible, or discriminatory prices by a 
single seller.” (Defendants’ brief, p. 11) 


2. “Mere evidence of the seller’s pre- 
dominant size in its industry, plus evidence 
that its selling prices do not conform to 
competitive standards * * * [does not] con- 
stitute a cause of action under the antitrust 
laws.” (Defendants’ brief, p. 13) 
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The position of the defendants that price 
fixing is the collusive setting of prices by 
competing firms ignores the line of cases 
from Dr. Miles Co. v. John D. Parks & 
Sons Co., 1911, 220 U. S. 373 to United States 
v. Parke, Davis & Co., 1960 [1960 TRADE 
Cases § 69,611], 362 U. S. 29, condemning 
vertical price fixing by a single supplier. 


The above-noted second contention of 
the defendants would seem to be effectively 
countered by the following statement by 
Judge Learned Hand in United States vw. 
Aluminum Co., 2 Cir., 1945 [1944-1945 TrapE 
Cases 9 57,342], 148 F. 2d 416: 


‘x * %* Starting, however, with the 
authoritative premises that all contracts 
fixing prices are unconditionally pro- 
hibited, the only possible difference be- 
tween them and a monopoly is that while 
a monopoly necessarily involves an equal, 
or even greater, power to fix prices, its 
mere existence might be thought not to 
constitute an exercise of that power. That 
distinction is nevertheless purely formal; 
it would be valid only so long as the 
monopoly remained wholly inert; it would 
disappear as soon as the monopoly began 
to operate; for, when it did—that is, as 
soon as it began to sell at all—it must 
sell at some price and the only price at 
which it could sell is a price which it 
itself fixed. Thereafter the power and 
its exercise must needs coalesce. Indeed 
it would be absurd to condemn such 
contracts unconditionally, and not to ex- 
tend the condemnation to monopolies; 
we (DPmn4te7-428) 


In the decision on the previous motions 
by the defendants to dismiss, the court 
stated: “For the purposes of determination 
of these motions, it appears that there was 
evidence from which a jury might conclude 
* * * (1) the defendants possessed mo- 
nopoly power over the supply of quality 
green bananas in the Connecticut market; 
(2) the defendants exercised allocation or 
partial refusal to sell; (3) the defendants 
fixed prices; (4) the defendants’ distribu- 
tion system was operated in such a manner 
as to preserve United Fruit’s effective mar- 
ket control over both the supply and price 
of quality green bananas.” [1958 TRapE 
Cases { 69,057] 162 F. Supp. 32 at 36. In 
the present motion the defendants have pre- 
sented no viewpoint which was not con- 
sidered by the court in the previous decision. 
No cases favorable to the defendants de- 
cided since that date have been brought to 
the attention of the court. 
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[Ruling] 


The motion of the defendants for re- 
consideration of the previous decision on 
the motions to dismiss as to the corporate 
defendants is granted. Upon reconsidera- 
tion, the motion by the defendants for an 


order under Rule 41(b) dismissing the 
action on the grounds that the plaintiff 
failed upon the facts and the law to show 
any right to relief is denied. 


So ordered. 


[f 69,734] Banana Distributors, Inc. v. United Fruit Company and Fruit Dispatch 
Company. 

In the United States District Court for the Southern District of New York. Civil 
87-361. Dated May 20, 1960. 

Sherman Act 

Participation in Monopoly and Conspiracy—Officer of Corporation There was evi- 
dence from which it could be found that the president of one of two affiliated corporate 
defendants participated in facts constituting abuses of monopoly power and conspiracies 
in restraint of trade. There was evidence from which it could be found that he ordered 
challenged cuts in supplies, that he participated in establishing prices allegedly fixed 
illegally, and that he participated in other challenged activities of the corporate defendants. 


See Combinations and Conspiracies, Vol. 1, J 2005.355; Monopolies, Vol. 1, § 2510. 
For the plaintiff: Austin, Burns, Appell & Smith, New York, N. Y. 
For the defendant: Davis, Polk, Wardwell, Sunderland & Kiendl, New York, N. Y. 


Memorandum 
[Motion to Vacate Judgment] 


Lever, District Judge [/n full text]: The 
plaintiff has moved to rescind and vacate 
the judgment of dismissal of John A. 
Werner, President of Fruit Dispatch Com- 
pany and Director of United Fruit Com- 
pany. At the end of the plaintiff’s case in 
this treble damage action under the anti- 
trust laws, the action against defendant 
Werner was dismissed. An appeal from 
this judgment of dismissal was dismissed 
by the Court of Appeals for this circuit for 
want of appellate jurisdiction (Banana Dis- 
tributors, Inc. v. John A. Werner, 2 Cir., 
1960 [1960 Trane Cases § 69,627], 275 F. 
2d 458). 


This court has the power to set aside or 

modify such an interlocutory order. Mar- 
conti Wireless Telegraph Co. v. United States, 
320 U. S. 1 (1943); Schoen v. Washington 
Post, D. C. Gir., 1957, 246 F. 2d 670. 
‘In the previous decision of this court 
denying motions to dismiss as to the cor- 
porate defendants (Banana Distributors wv. 
United Fruit Co., D. C. S. D. N. Y., 1958 
[1958 Trape Cases { 69,057], 162 F. Supp. 
32) this court found: 
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“For the purposes of determination of 
these motions, it appears that there was 
evidence from which a jury might con- 
clude that * * * (1) the defendants 
possessed monopoly power over the sup- 
ply of quality green bananas in the Connec- 
ticut market; (2) the defendants exercised 
allocation or partial refusal to sell; (3) 
the defendants fixed prices; (4) the de- 
fendants’ distribution system was operated 
in such a manner as to preserve United 
Fruit’s effective market control over both 
the supply and price of quality green 
bananas.” (p. 36) 

A similar finding was made on a motion 
by the defendants for reconsideration of 
that decision (Banana Distributors v. United 
Pru COD C.D. N.Y. cecided, May 
17, 1960 [1960 TrapE Cases { 69,733]). 


[Participation—A ctivities] 


There is evidence from which a jury 
might conclude that John A. Werner, as 
President of Fruit Dispatch, participated 
in the violations of law charged against 
the corporate defendants. There is testi- 
mony that the alleged cuts in supplies to 
plaintiff to prohibit the plaintiff from en- 
croaching into areas reserved for a com- 
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petitor of plaintiff, Thomas Kalliches, Inc., 
were ordered by Werner. 


The court has found that there was suffi- 
cient evidence from which the jury could 
have held that the defendants had a mo- 
nopoly power over the importation of 
bananas and also evidence that the defend- 
ants fixed prices. Werner has conceded 
his participation in establishing the price 
for all markets in the period from 1946 to 
1953. Also connected with the price fixing 
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subsequently made. Werner addressed the 
meeting at which the alleged promise was 
made and participated in establishing the 
rebate. 


In short, there is evidence from which 
the jury might conclude that Werner par- 
ticipated in facts constituting abuses of 
monopoly power and conspiracies in re- 
straint of trade. See Hartford-Empire Co. 
v. United States, 1945 [1944-1945 TrapE 
Cases 957,319], 323 U. S. 386. 


charge is the alleged inducement of certain 
jobbers to buy available fruit at the full 
seaboard price in a glut period in return for 
a promise to permit such jobbers to secure 
supplies in times of scarcity and in return 
for subsidy payments totalling $125,000, 


The motion by the plaintiffs to rescind 
and vacate the interlocutory judgment dis- 
missing the action as to the defendant John 
A. Werner is granted. 


Settle order on notice. 


[1 69,735] United States v. The Procter & Gamble Company, et al. 


In the United States District Court for the District of New Jersey. Civil Action No. 
1196-52. Filed May 27, 1960. 


Case No. 1150 in the Antitrust Division of the Department of Justice. 


Sherman Act 


Department of Justice Enforcement and Procedure—Production of Evidence—Gov- 
ernment’s Documents Bearing on Decision to Use Grand Jury Testimony in Civil Pro- 
ceedings-—Executive Privilege—Although the Department of Justice, as an arm of the 
executive branch of the government, is protected by the executive privilege from divulging 
its files and materials relating to investigations of possible violations of the law, that 
privilege does not extend to documents having a direct bearing on an alleged decision of 
the Department of Justice, pro or con, to unlawfully use the grand jury process solely 
for civil purposes. The situation was somewhat analogous to the lawyer-client privilege. 
The privilege is lost if the attorney and his client discuss illegal acts, and what is said and 
done must be disclosed. So here, if there was a subversion of the grand jury procedure 
for civil purposes only, not only the decision to do so, but also evidence material to that 
decision, are subject to disclosure. Hence, the government was required to produce re- 
quested documents for the court’s examination to determine which are within the privilege 
and which are not, 


See Department of Justice Enforcement and Procedure, Vol. 2, { 8225, 8225.593. 


For the plaintiff: Miss Margaret H. Brass, Antitrust Division, Department of Justice; 
Chester A. Weidenburner, United States Attorney (by Charles H. Hoens, Jr., Assistant 
United States Attorney). 


For the defendants: Cahill, Gordon, Reindel & Ohl (by Mathias Correa, Jerome 
Doyle, James B. Henry, Jr., and Immanuel Kohn, of Counsel), and O’Mara, Schumann, 
Davis & Lynch, for Colgate-Palmolive Co.; Arnold, Fortas & Porter (by Abe Fortas and 
William McGovern), and Bailey & Schenck, for Lever Brothers Co.; Royall, Koegel, 
Harris & Caskey (by Kenneth C. Royall), Dinsmore, Shohl, Dinsmore & Todd (by Richard 
W. Barrett), Taft, Stettinius & Hoilister (by Charles Sawyer), and Toner, Crowley, 
Woelper & Vanderbilt, for Procter & Gamble Co.; Davies, Richberg, Tydings, Landa & 
Duff (by Shelby Fitze), and McCarter & English, for Association of American Soap & 
Glycerine Producers, Inc. 


See 1959 Trade Cases {| 69,554. 
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[Production of Documents—Privilege] 


Harrsuorng, District Judge [In full text]: 
The issue here is whether the United States 
Government has a privilege as to its own 
documents, which will justify its refusal to 
produce such documents to the defendants, 
in order to prove a point made crucial for 
defendants as “the law of the case” by the 
decision of the United States Supreme Court 
herein, U. S. v. Procter & Gamble [1958 
TRADE Cases { 69,046], 356 U. S. 677, 683 
(1957). 


In its opinion our highest Court there 
said, alluding to defendants’ claim that the 
Government was using the criminal pro- 
cedure of a Grand Jury for civil purposes 
only, 


“Tf the prosecution were using that de- 
vice, it would be flouting the policy of 
the law It is only when the crimi- 
nal procedure is [thus] subverted that 
‘good cause’ for wholesale discovery and 
production of a Grand Jury transcript 
would be warranted. No such showing 
was made here.” (Bracketed word this 
Court’s.) 


For some time after such opinion was ren- 
dered, defendants have been seeking to 
make “such showing”, by serving plaintiff 
Government with interrogatories, by taking 
depositions of those in the upper echelon of 
the Department of Justice at the time, in- 
cluding two former Attorneys General of 
the United States, and finally by demanding 
the production of documents material to the 
above issue under F. R. C. P. 34. Because 
of the above, this Court, on April 18, 1960, 
ordered plaintiff Government to produce 


1 Defendant Procter & Gamble, while not a 
party to the Rule 34 motion, appeared at the 
argument on privilege because of its interest 
therein. 

2The order in question states: “It is now, 
on this 18 day of April, 1960, ORDERED that 
plaintiff produce for inspection and copying 
by defendants Colgate-Palmolive Company, 
Lever Brothers Company, and The Association 
of American Soap and Glycerine Producers, 
Inc., from the files of the Department of Jus- 
tice, all documents which were: (a) Prepared 
by, sent by, received by or which indicate that 
copies were received by or which bear initials 
by any Attorney General, Deputy Attorney 
General, Acting Attorney General, Assistant 
Attorney General or Acting Assistant Attorney 
General in charge of the Antitrust Division, 
and which were (b) written or received during 
the period January 1, 1950 through December 
81, 1952, and which are of the following kinds: 
(1) documents containing a specific decision of 
the plaintiff not to seek an indictment herein 
but to pursue a civil remedy only, (2) docu- 


Trade Regulation Reports 


Cited 1960 Trade Cases 
U. S. v. Procter & Gamble Co. 


76,869 


from the files of the Department of Justice 
the documents passing through the hands 
of the upper echelon of such Department 
during the time in question, which either 
(1) contained “a specific decision of the 
plaintiff not to seek an indictment herein 
but to pursue a civil remedy only”, (2) 
stated a policy of the Department as to 
antitrust cases where “civil complaints only 
would be used and that such policy 
was applied to this case”, or (3) concern or 
have a direct bearing on that Department’s 
intention to proceed civilly only in this case.” 
While at that time the Government had 
not formally claimed to be privileged from 
producing such documents, this constituting 
the requisite formal basis therefor, U. S. wv. 
Reynolds, 345 U. S. 1, 7 (1952), it had indi- 
cated that it was considering doing so, so 
that the above order further provided that, 
if it did so, this Court would thereupon 
“hold a hearing as to such claim of privi- 
lege.” Such a formal claim of privilege was 
thereafter filed. 


Counsel are in dispute as to whether or 
not it was understood that the normal rule 
applicable to the production of documents 
under an F. R. C. P. 34 order applies in this 
case, that being that the documents pro- 
duced thereunder are admittedly the class 
of documents ordered to be produced thereby. 
This question, however, is in fact quite im- 
material. The real question is whether the 
documents are or are not privileged, this 
question of privilege depending primarily 
upon the question of whether the documents 
directly bear on the above crucial issue in 
the case, i. e., are material thereto, 


ments which, separately or together, state a 
then existing policy of the Department of 
Justice as to the kinds of antitrust cases in 
which indictments would not be sought but civil 
complaints only would be used, and which show 
that the facts of this case fall within such 
policy, and that such policy was applied to 
this case, or which (8) concern or have any 
direct bearing on the intention of the Depart- 
ment of Justice to proceed civilly only in this 
ease. It is further ORDERED that in comply- 
ing with this order the plaintiff will be required 
to search only those files of the Department 
of Justice which concern this case or which 
concern general antitrust policies. And it is 
futher ORDERED that as to any documents 
which would be required to be produced by 
this order plaintiff, on or before April 25, 1960, 
shall determine if it will claim an executive 
privilege thereon, and, if so, shall file such 
claim of privilege accordingly, this Court there- 
upon to hold a hearing as to such claim of 
privilege.” 
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The issue before this Court is thus whether 
an executive privilege exists of the nature 
claimed, and then as to its extent, The claim 
of privilege, as filed, recites that it 

“is based upon the constitutional doctrine 

of the separation of powers as among the 

executive, the judicial and the legislative 
branches of the Government” and that 

“the executive files and materials relating 

to investigations of possible violations of 

law are confidential and privileged and 
that disclosure is not in the public interest 

: This branch of the executive arm 

of the Government must be free to en- 

gage in full discussion and deliberation in 
order to form a proper judgment of the 
course to be pursued in the prosecution 
of litigation . . . The Attorney General, 
as head of the Department of Justice, and 
his aides are entitled to the views and 
recommendations of their subordinates 


and to the full expression of those views 
9 


Note that the executive privilege relied on 
is not a matter of national security because 
of its military nature, as in Reynolds, supra, 
and the Governinent asserted at the hearing 
that it did not rely upon the “housekeeping” 
statute, as amended in 1958, under which 
original statute governmental privilege had 
previously been frequently claimed, R. S. 
Tol". USS. Co 22) "as ‘amendéd-=by_ P.-L. 
85-619, Aug. 12, 1958, 85th Cong, This is 
doubtless because of the restrictive provi- 
sions of the 1958 amendment that it does 
not “authorize withholding information from 
the public or limiting the availability of 
records to the public.” 


[Executive Privilege] 


Specifically, the present question is whether, 
and if so, to what extent, an executive 
privilege exists “to engage in full discussion 
and deliberation” with subordinates as well 
as Department heads without disclosing 
same, “in order to form a proper judgment” 
as that judgment affects not only the Gov- 
ernment’s rights but those of opposing par- 
ties in the course of litigation. Despite the 
constitutional question as to the actual physi- 
cal control of the courts over the executive 
branch of the Government, due to the sepa- 
ration of Federal powers, there is no doubt 
that the validity of this claim of privilege 
must be adjudicated by this Court with all 
its consequences, since the Court has juris- 
diction over the Government as a party to 
the case before it, as well as control over 
the evidence in that case. 
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“The Court itself must determine whether 
the circumstances are appropriate for the 
claim of privilege . . . Judicial control 
over the evidence in a case cannot be 
abdicated to the caprice of executive offi- 
cers.” Reynolds, supra, pp. 8, 9. 
It is true that the Government, operating 
as it does through a hierarchy of agents, 
must have the benefit of their full, free ad- 
vices, and since those advices might well 
cover angles of a case which would hamper 
the Government’s action if publicized, norm- 
ally these advices should not be turned over 
to those with interests hostile to that of the 
Government. To that extent, and in the 
absence of circumstances which would pre- 
vent that claim of privilege from being “ap- 
propriate”, the present claim of privilege 
would seem valid. In Kaiser Aluminum Co. 
v. U. S., 157 F. Supp. 939 (Ct. of Claims, 
1958) the Court upheld the Government’s 
similar claim of privilege as to a mere “ad- 
visory opinion on interoffice policy” from 
a subordinate, when that opinion did not 
evidence an operative decision. 


The existence of this inherent executive 
privilege has long been recognized. In the 
trial of Aaron Burr, 25 Fed. Cas. 187 (C. C. D. 
Va. 1807), Chief Justice Marshall indicated 
that the President has the right to withhold 
documents, or portions thereof, where dis- 
closure would be harmful to the public inter- 
est. In the historic case of Marbury vw. 
Madison, 1 Cranch 137 (1803), there is an 
allusion, at pages 169 and 170, to the rights 
of the executive as being independent of the 
judicial and legislative branches by virtue of 
the constitutional separation of powers. Vari- 
ous attorneys general have written opinions 
supporting the proposition that an executive 
privilege of the nature here claimed exists. 
See 15 Op. Atty. Gen. 378 (Devens 1877); 
40 Op. Atty. Gen. 45 (Jackson 1941). Wig- 
more also recognizes the existence of this 
governmental privilege, 8 Wigmore, Par. 
2378, 3rd ed. Plaintiff also refers to Ca- 
nadian and British authorities. These au- 
thorities undoubtedly adhere to the view 
that the Crown should not be required gen- 
erally to disclose documents in its posses- 
sion, However, in view of the different form 
of government in this country in its separa- 
tion of powers and even broader protection 
of the rights of the individual, these authori- 
ties do not aid this Court. The Kaiser case, 
supra, is an expression of this development 
of the executive privilege in this country 
and appears soundly based. 
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With this in mind, the next consideration 
is the nature of the documents upon which 
the privilege is claimed, to determine just 
how encompassing this inherent executive 
privilege really is. To the extent that these 
documents do not show mere discussion of 
reasons or advices from subordinates, but 
do have a direct bearing on a decision of 
the Department of Justice, pro or con, to 
use the Grand Jury for a solely civil pur- 
pose, the Supreme Court itself has made 
such evidence crucial to the rights of the 
parties, and it is not “appropriate’’ for the 
Government’s claim of privilege to overcome 
the disclosure of such crucial evidence. 


The situation here is somewhat analogous 
to the lawyer-client privilege, which must 
always be construed according to the cir- 
cumstances of the case. Ordinarily this 
privilege applies so that a client and his 
lawyer, without disclosure to third parties, 
may freely consult, discuss and deliberate 
as to the client’s rights and the appropriate 
lawful procedure to maintain such rights. 
However, the minute the lawyer and _ his 
client discuss, not the lawful protection of 
the rights of the client, but acts which 
transcend the law and project a violation of 
the law, the privilege at once ceases, and 
any decision in that regard, together with 
the substance of what is said and done in 
that regard, falls without the privilege and 
is subject to disclosure, Clark v. U. S., 289 
U. S. 1, 15 (1933); In re Selser, 15 N.. J. 
393 (1954). 


So here, if there has been a subversion 
by the use of Grand Jury procedure for 
civil purposes only, as condemned by our 
highest Court, not only the decision to do 
so, but also evidence material to that deci- 
sion, are not the subject of the privilege, 
but are subject to disclosure. It also fol- 
lows that evidence material to showing that 
no such violation of law occurred is also 
material to counteract possible proof to the 
contrary. To the above extent, the normal 
executive privilege of the Government to 
keep secret its full, free advices and dis- 
cussion with its agents and attorneys is 
delimited, where the “circumstances are ap- 
propriate”. That does not mean that the 
mere discussion by such agents of the rea- 
son why civil antitrust proceedings are 
necessary is outside the privilege and to be 
given in evidence. That is because such 
civil proceedings are lawful and may be law- 
fully considered, if at the same time the 
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Department of Justice has in mind pursuing 
criminal proceedings concurrently. It is only 
when plaintiff Government’s decision or in- 
tent is shown to pursue a civil remedy alone, 
that the Government’s use of the Grand 
Jury for that purpose becomes unlawful. It 
is therefore only evidence pro and con that 
particular decision and intent that is admis- 
sible. But if such evidence exists, it and it 
alone should be produced, despite the fact 
that it may be intermingled in a communi- 
cation which otherwise might fall within the 
normal executive privilege as to discussions 
and deliberations of governmental agents 
and attorneys. The evidence in that regard 
must therefore be produced. Such subver- 
sion might be shown, for instance, by a 
decision of the Attorney General to use the 
Grand Jury for a solely civil purpose, It 
might be shown by the intent of the sub- 
ordinates in actual charge of the Grand Jury 
to do this, if that intent was not counter- 
manded by higher authority, plus the lack 
of such countermand. It might be shown by 
an established policy of the Department of 
Justice to follow this course as to a certain 
category of antitrust cases, and the recogni- 
tion by the Department that the present 
case fell within that category and the policy 
was applied to this case. 


Since the executive privilege here alluded 
to is one largely dealing with the work of 
attorneys for the Government, its similarity 
to the work product rule laid down in 
Hickman v. Taylor, 329 U. S. 495 (1947) 
should also be noted. Normally this work 
product of an attorney is privileged from 
disclosure. But Hickman makes it abundantly 
clear that this work product principle is not 
watertight, but must yield, under appropri- 
ate circumstances, to the necessities of the 
case and, of course, to “the law of the case.” 
Certainly the law of this case, laid down 
by the Supreme Court to protect the rights 
of the parties, constitutes good cause for 
limiting this privilege, so similar to the work 
product privilege, of the Government attor- 
neys to the necessary extent above alluded 
to. Because for the above reasons a portion 
of some documents may go to the defend- 
ants while another portion may not, the 
Court may have to excise some of such 
parts from the others. This procedure is 
correct, U. S. v. Certain Parcels of Land, etc., 
[Owe Da 22Aa(SreDiGalnl 954) Ui. Sage) 
Burr, supra. Furthermore, as to any docu- 
ments, or portions thereof, excluded because 
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of privilege, the privileged portions must be 
excised before the defendants see them, else 
the Court will have locked the barn door 
after the horse is stolen. As Reynolds says, 

“The Court itself must determine whether 

the circumstances are appropriate for the 

claim of privilege, and yet do so without 
forcing a disclosure of the very thing the 

privilege is designed to protect.” p. 8. 

Finally, defendants argue that on the theory 
of waiver they must be given each of the 
documents produced by plaintiff Government 
under the above mentioned order, and in 
toto, Bearing in mind the Hornbook prin- 
ciple that waiver is the “voluntary relin- 
quishment of a known right”, the question 
thus is whether the Department of Justice 
has voluntarily relinquished its right to 
claim privilege, as above set forth, to docu- 
ments, or any parts thereof, which do not 
evidence the decision of the Department of 
Justice to use the Grand Jury solely for 
civil purposes. 

True, plaintiff, by instituting this litigation 
in the courts, subjects itself to the deter- 
mination by the courts of what it must 
lawfully do. True, the question as to its 
possible subversion of the Grand Jury pro- 
cess requires plaintiff to produce all its 
evidence material to that issue. This is 
called for by this opinion, and the Court 
hereafter will shortly apply that rule to 
these documents themselves, But the plain- 
tiff has never voluntarily relinquished its 
known right not to produce documents or 
the portions of same which do not bear 
directly on the above issue. Plaintiff must 
produce as not privileged all documents so 
far as they directly bear upon the above 
crucial issue, even though, were such crucial 
issue absent, the Government’s privilege 
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might be broader. On the other hand, 
plaintiff, claiming privilege to all these docu- 
ments and having made such claim only 
after the entry of the above mentioned order 
and in connection with the production of the 
documents, has obviously not waived such 
claim as to any portions of same. Defend- 
ants will receive such documents, or por- 
tions thereof, not because of any waiver by 
plaintiff Government, but because, in that as- 
pect, the privilege does not cover the portions 
of documents which directly bear on the same 
crucial issue. Furthermore, at no time has the 
Government made available documents other 
than the one excised portion showing the al- 
leged decision date of the Attorney General. It 
has not furnished further advices and rea- 
sons of subordinates concerning the conduct 
of the case. See the analogous cases of 
U. S. v. Deere & Co. [1950-1951 TRADE CASES 
7 62,572], 9 F. R. D. 523 (1949); Mitchell v. 
Roma, 265 F. 2d 633 (3 Cir. 1959). 


Defendants’ objection to this Court’s alone 
passing on these documents claimed to be 
privileged is insubstantial. That is the only 
way their privileged nature can be deter- 
mined. Obviously, defendants cannot see 
these allegedly privileged documents, before 
it is determined whether they are privileged. 
Defendants’ citations of Jencks v. U. S., 
353 U. S. 657, 669 (1957), and Universal Oil 
Company v. Root Company, 328 U. S. 575, 580 
(1946) are not helpful, since they both deal 
with altogether different situations from the 
present. Having determined that such a 
privilege exists, but that it is not all en- 
compassing, this Court must examine the 
documents in question to determine those 
which come within the privilege and those 
which fall outside of the privilege. 
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[ 69,736] Riss & Company, Inc. v. Association of American Railroads, et al. 


In the United States District Court for the District of Columbia. Civil Action N 
4056-54. Dated June 6, 1960. istrict of Columbia. Civil Action No. 


Sherman and Interstate Commerce Acts 


Exclusion from Trade—Monopoly—Conspiratorial Rate Cutting by Railroads—Rate 
Approval by Interstate Commerce Commission—Doctrine of “Primary Jurisdiction.”—In a 
trucking firm’s treble damage action charging a group of railroads, their trade associations, 
and a public relations firm with conspiring to monopolize the business of transporting am- 
munition and explosives for the United States Government (and thereby excluding the 
trucking firm from that business), through agreed-upon rate cuts and anti-truck propaganda, 
the court rejected the railroads’ contention that the rate reductions were immunized from 
the operation of the antitrust laws by virtue of §5a of the Interstate Commerce Act (the 
Interstate Commerce Commission approved the reduced rates) and that, under the doctrine 
of “primary jurisdiction,” the matter should be first submitted to the ICC. Noting the rule 
that such referral is required only if the rate reductions are “the sole or dominant issue in 
the case,” the court observed that, after almost five months of trial (completion of the 
trucking firm’s case), it was “convinced more than ever that the challenged rate reduction 
is not the ‘sole or dominant issue’ in this case.” 


See Combinations and Conspiracies, Vol. 1, { 2039.70; Private Enforcement and Pro- 
cedure, Vol. 2, § 9007.50, 9007.60. 


Exclusion from Trade—Monopoly—Hostile Publicity by “Third-party Technique” 
(Anonymous Speech)—Railroads’ Anti-truck Propaganda—Constitutional Guarantee of 
Free Speech and Press.—A group of railroads, their associations, and a public relations 
firm, in a trucker’s action charging them with using anti-truck propaganda by means of the 
“third-party technique” (sponsor of publicity not disclosed) for the unlawful purpose of 
monopolizing the munitions traffic, failed to convince the court that all anonymous publicity 
is protected by the freedom of speech and press guarantee of the Federal Constitution. 
Anonymity is sometimes justified because fear of reprisal might otherwise deter “perfectly 
peaceful discussions of public matters of importance.” Here, however, the court observed 
that: “The railroad defendants are among the largest corporations in the country. It 
certainly cannot be contended that the railroads of the nation will be in danger of intimida- 
tion or reprisal if their identities in connection with the publicity are revealed.” Thus, the 
trucker’s evidence could justify a jury in concluding that the railroads “employed hostile 
publicity” against the trucker. 


See Combinations and Conspiracies, Vol. 1, { 2005.660; Monopolies, Vol. 1, § 2610. 


Proof of Conspiracy——Membership in Association—Necessity for Knowledge and Ap- 
proval of Associations’ Unlawful Activities—Mere membership in an unincorporated 
association, in and of itself, is not sufficient to establish participation in a conspiracy. How- 
ever, continued membership, together with a reasonable opportunity to learn of the asso- 
ciation’s activities on behalf of its members, is sufficient to charge the members with 
liability for such activities. Hence, railroads charged with conspiring to monopolize the 
munitions traffic and exclude a trucker therefrom were not entitled to a directed verdict 
where, on the basis of the evidence admitted as to each, a jury could find that each of the 
railroads, though not involved in every detail of such conspiracy, had knowledge, and 
approved, of its illegal objective and the general means of carrying it out. If the evidence 
was such that a jury could find that a conspiracy under the antitrust laws existed, then only 
slight evidence would be necessary to connect the individual conspirators with it. 


See Combinations and Conspiracies, Vol. 1, J 2005.410, 2017.121. 


Necessary Elements of Treble Damage Action—Causation—Multiple Causes of Plain- 
tiff’s Losses—“More Substantial Cause.”—A plaintiff in a private antitrust case must prove 
that the defendant’s unlawful acts were either a cause of a specific fraction of his losses or, 
at any rate, a more substantial cause of his losses than was any other known factor. Thus, 


[The next page is 76,873-3.] 
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ment, and trucker’s errors in management and business judgment). From the evidence, a 


See Private Enforcement and Procedure, Vol. 2, J 9009.350. 
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See 1959 Trade Cases ff 69,244. 


Opinion 


[Treble Damage Action—Trucks and 
Railroads] 


Sirica, District Judge [Jn full text]: This 
is a private antitrust action for treble dam- 
ages and injunction brought by Riss & 
Company, a Kansas City trucking concern, 
against twenty-three of the nation’s Class I 
railroads, four railroad associations and a 
public relations firm, Carl Byoir and Asso- 
ciates, Inc.* 


[Conspiracy—Exclusion from Trade] 


Plaintiff’s contention, as set forth on page 
one of its “Memoranduin Summarizing 
Plaintiff’s Conspiracy Proof against all De- 
fendants”, is that the defendants conspired 
to monopolize the transportation of ammu- 
nition and explosives for the United States 
Government in violation of Sections 1 and 2 
of the Sherman Act (15 U. S. C. A. §§ 1, 2) 
by means which, if considered by them- 
selves, are entirely lawful. Plaintiff claims 
that the purpose of this unlawful conspiracy 
was to obtain for the railroads, as a whole, 
at least 90% of the government munitions 
traffic, without regard to the merits of any 
particular railroad or group of railroads as 
competitors for such traffic. Plaintiff further 


alleges that the railroad association defend- 
ants and the public relations firm were the 
agents of the individual railroads in accom- 
plishing this unlawful purpose and that the 
key to the participation of the individual 
railroads is their knowledge of the alleged 
unlawful design.” 


The trial of this case began on January 5, 
1960, and plaintiff has now completed the 
presentation of its evidence. The trial tran- 
script numbers 11,158 pages, and the number 
of actual trial days totals 67. Plaintiff has 
introduced 283 exhibits, and the various de- 
fendants have had marked for identification 
378 documents, of which 353 have been used 
on cross-examination. Now, after almost 
five months of trial, the Court has before it 
Motions to Dismiss or for a Directed Ver- 
dict, filed by all defendants pursuant to rules 
41 and 50 of the Federal Rules of Civil 
Procedure. 


[Primary Jurisdiction] 


This opinion will first consider defend- 
ants’ Motions to Dismiss the Complaint. 
Plaintiff has offered evidence which it con- 
tends shows that certain rate reductions by 
the defendant railroads in the fall of 1955 
and the spring of 1956 were made for the 
purpose of eliminating plaintiff from the 


1 Prior opinions dealing with preliminary mo- 
tions and discovery matters are reported in 
Riss & Oo, v. Association of W. Rys. [1958 
TRADE CASES { 68,959], 159 F. Supp. 288 
(D. C. D, C. 1958); Riss & Co. v. Association 
of W. Rys., 162 F. Supp. 69 (D. C. D. C. 1958): 
Riss & Co. v. Association of Am, R, R. [1959 
TRADE CASES {f 69,244], 170 F. Supp. 354 
(D. C. D. C.), cert. denied, 267 F. 2d 659 (D. C. 
Cir.), cert. denied, 28 U. S. L. Week 838111; 
(U. S. Oct. 12, 1959); Riss & Co. v. Association 
of Am, R, R. [1959 TRADE CASES f 69,340], 
23 F. R. D. 211 (D. C. D. C. 1959); Riss & Co. 
v. Association of Am. R. R, [1959 TRADE 


1 69,736 


CASES? 69/506] 5524 eRe Di aCD: i Gaeaee 
1959); Riss & Co. v. Association of Am. R. R., 
178 F. Supp. 438 (D. C. D. C. 1959), cert. denied, 
No. 15,476 (D. C. Cir., Mar. 7, 1960). 

* The opinion of this Court in Riss & Co. v. 
Association of Am. R. R. [1959 TRADE CASES 
{ 69,244}, 170 F. Supp. 354, supra, sets forth in 
detail the factual background of this ease. 
However, plaintiff has not introduced evidence 
on some of the charges indicated therein; e. g., 
“that defendants tried to infiltrate and make 
USe1 Ota A a. the Illinois Parent-Teachers Asso- 
ciation’’ (170 F. Supp. at 358), 
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business of transporting ammunition and 
explosives for the United States Govern- 
ment; i. e., that such rate reductions were 
Overt acts pursuant to a pre-existing con- 
spiracy to eliminate plaintiff as a railroad 
competitor for this traffic. In 1958, defend- 
ants moved this Court to suspend proceed- 
ings and refer these challenged rate reductions 
to the Interstate Commerce Commission 
under the doctrine of primary jurisdiction. 
Defendants argued then that the intent and 
effect of these rate reductions, made pur- 
suant to procedural agreements approved by 
the Commission, should be first considered 
by the Commission, so that the Court could 
obtain that agency’s expert opinion on this 
issue before trial. Defendants contended 
that these rate reductions were immunized 
from the operation of the antitrust laws by 
virtue, of 49 U,-S. A. C..§5(b),(9). The 
Court denied this motion. The Court of 
Appeals for the District of Columbia Circuit 
held that such issue should be referred to 
the Interstate Commerce Commission if, in 
the opinion of the trial court, it was “the 
sole or dominant issue in the case”, (Atlantic 
Coast Line R. R. v. Riss & Co., 267 F. 2d 659, 
660 (D. C. Cir. 1959)), and that referral was 
not necessarily required: 


“. . where the agreement is only one of 
a considerable number of overt acts al- 
leged and where the policy favoring re- 
ferral is clearly outweighed by other 
factors such as the probability of undue 
delay. . . .”. (Atlantic Coast Line R. R. 
v. Riss & Co., 267 F. 2d 657, 658 [1958 
TRADE Cases { 69,122] (D. C. Cir. 1958)). 


This Court, thereafter, in Riss & Co. v. 
Association of Am. R. R. [1959 TrapE CASES 
7 69,244], 170 F. Supp. 354, supra, found that 
the challenged rate practice was not the sole 
or dominant issue in the case, and again 
denied the motion to suspend. A petition for 
writ of certiorari was denied by the Court of 
Appeals for the District of Columbia Circuit 
(267 F. 2d 659, supra) and a motion for 
leave to file a petition for certiorari was 
denied by the Supreme Court (Atlantic 
Coast Line R. R. v. Riss & Co., 28 U.S. L. 
Week 3111 (U. S. Oct. 12, 1959)). In its 
earlier opinion in this matter, this Court 
found that the rate reduction practice was 
not the sole or dominant issue. The present 
motion to dismiss is based on defendants’ 
contention that plaintiff’s evidence makes it 
clear that the intent and effect of the rate 
reductions “in reality is the ‘dominant issue’ ”’ 
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(Memorandum in Support of Motion to 
Dismiss or Direct Verdict for all Defend- 
ants, p. 2). The Court is not in agreement 
with this argument. 


After almost five months of trial, the 
Court is convinced more than ever that the 
challenged rate reduction is not the “sole or 
dominant issue” in this case. Defendants’ 
motions to dismiss are accordingly denied. 


[Directed Verdict Sought] 


Defendants’ Motions for Directed Verdict 
are based essentially on three grounds: (1) 
the recent decision of the Supreme Court in 
Talley v. California, 28 U. S. L. Week 4186 
(U. S. March 7, 1960); (2) lack of substan- 
tial evidence of a pre-existing conspiracy in 
violation of the Sherman Act; and (3) lack 
of substantial evidence of the causation of 
injury or fact of damage. These grounds 
will be considered in order. 


[Anonymous Speech] 


In the presentation of its prima facie case, 
plaintiff's evidence of the alleged “pre- 
existing conspiracy” consisted in part of 
documents from which a jury could find that 
the defendants used the so-called non- 
attribution or “third-party technique” in 
which the author or sponsor of publicity is 
not disclosed. It is plaintiff’s contention that 
such publicity methods, when done for an 
unlawful purpose (e. g., monopoly), are not 
protected by the First Amendment guaran- 
tees of freedom of speech and press (Cf: 
Noerr Motor Freight v. Eastern R. R. Pres. 
Conf. [1957 TrapE Cases { 68,827], 155 F. 
Supp. 768 (E. C. Pa. 1957), aff'd [1959 TRrapE 
Cases J 69,546] 273 F. 2d 218 (3rd Cir. 
1959), cert. granted, 28 U. S. L. Week 3307 
(U.S. April 18, 1960). 


In the recent Talley case, the Supreme 
Court had occasion to deal with the problem 
of anonymous speech. There the Court 
held invalid a broad municipal ordinance of 
the City of Los Angeles which provided, in 
substance, that no handbills should be dis- 
tributed which did not bear on their face the 
name and address of the person who caused 
the same to be printed, written, compiled, 
manufactured or distributed. Talley was 
convicted of distributing pamphlets of the 
“National Consumers Mobilization” which 
urged the reader to boycott certain mer- 
chants who carried products of manufac- 
turers who did not give equal employment 
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opportunity to certain minority groups. His 
conviction was reversed by the Supreme 
Court which, after citing examples showing 
that, historically, anonymous pamphlets have 
played an important role in the fight for 
freedom, proceeded to the rationale of its 
holding: 


“We have recently had occasion to hold 

. that there are times and circumstances 
where States may not compel members 
of groups engaged in the dissemination of 
ideas to be publicly identified. Bates v. 
Little Rock, 361 U. S. — SAG Ree v: 
Alabama, 357-43 Si 449, 462. The reason 
for those holdings was that identification 
and fear of reprisal might deter perfectly 
peaceful discussions of public matters of 
importance. This broad Los Angeles or- 
dinance is subject to the same infirmity. (28 
U.S. L. Week at 4188. Emphasis added.) 


Defendants cite Talley for a blanket hold- 
ing that all anonymous publicity is thus 
protected by the Constitution and that there- 
fore the publicity activities by the corporate 
defendants and associations complained of 
here are similarly protected. The Court 
does not agree. In Talley and Little Rock, 
the basis for the Supreme Court’s ruling was 
that established fears of reprisal and in- 
timidation might deter minority groups 
from peaceful discussion on matters of 
public interest. Such is not the situation 
here. The railroad defendants are among 
the largest corporations in the country. It 
certainly cannot be contended that the rail- 
roads of the nation will be in danger of 
intimidation or reprisal if their identities in 
connection with publicity are revealed. Plain- 
tiff’s evidence could justify a jury in finding 
that defendants employed hostile publicity 
against plaintiff by means of the “third-party 
technique”. For the reasons mentioned, this 
Court finds that Talley is not controlling 
here. (See Noerr Motor Freight v. Eastern 
R. R. Pres. Conf. [1957 Trane Cases 
{ 68,827], 155 F. Supp. 768 (E. D. Pa. 1957), 
aff'd [1959 Trapve Cases J 69,546] 273 F. 2d 
218 (3rd Cir. 1959), cert. granted 28 U.S. L. 
Week 3307 (U.S. April 18, 1960). 


[Conspiracy Evidence] 


Before proceeding to a consideration of 
defendants’ contention that the record dis- 
closes a lack of substantial evidence from 
which a jury could find the existence of a 
pre-existing conspiracy’ and the fact of 
damage to plaintiff, the Court feels it would 
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be helpful to review some of the well estab- 
lished principles of law relating to motions 
for directed verdict. 

In considering defendants’ motions for a 
directed verdict, the trial court must, of 
course, view the evidence and all inferences 
from the standpoint most favorable to the 
plaintiff (Shewmaker v. Capital Transit Co., 
143 F. 2d 142 (D. C. Cir. 1944)). However, 
a party is not entitled to rely on inferences 
which are unreasonable and the jury may 
not speculate (Galloway v. United States, 319 
U. S. 372 (1943)). Regarding the quantum 
of evidence, it has long been the rule in the 
Federal Courts that a mere scintilla of evi- 
dence is insufficient to allow the case to go 
to the jury (Pennsylvania R. R. v. Chamber- 
lain, 288 U. S. 333, 344 (1933); Murray v. 
Towers, 239 F. 2d 914 (D. C. Cir. 1956)). 
Substantial evidence must be present (Balti- 
more & O. R. R. v. Postom, 177 F. 2d 53 
(D. C. Cir. 1949)). Where the facts are in 
dispute, and where fair minded men may 
draw different inferences from the evidence 
relating to them, a jury is the proper tribunal! 
to try the issue (Tiller v. Atlantic Coast Line 
R. Co., 318 U. S. 54 (1943); Kendall v. Gore 
Properties, Inc., 236 F. 2d 673 (D. C. Cir. 
1956); McCoy v. Moore, 140 F. 2d 699 (D. C. 
Cir. 1944)). 


[ Association Membership] 


It is in the light of these principles that 
the Court will consider defendants’ conten- 
tion that there is not substantial evidence 
from which the jury could find the existence 
of a conspiracy to violate the antitrust laws. 
The Court feels in this regard that it would 
be impracticable and, further, that it is un- 
necessary to review in this opinion all the 
evidence presented by the plaintiff in this 
already voluminous record. The Court has 
listened attentively to all the evidence, the 
excellent arguments by all counsel on these 
motions, and has examined on more than 
one occasion all of the documentary evi- 
dence introduced. It is, of course, elementary 
in conspiracy cases of this nature that until 
the participation of an individual defendant 
has been established by competent evi- 
dence admissible against it, evidence of acts 
of other alleged co-conspirators will not 
be admitted to establish the particular 
defendant’s participation in the alleged con- 
spiracy (United States v. Gypsum Co. [1946- 
1947 TRavE Cases { 57,473], 67 F. Supp. 397, 
452 (D. C. D. C. 1946) rev’d on other grounds 
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S59 Ue 364 (1948); Flintkote Co. v. Lys- 
fiord pacith TRADE CASES J 68,674], 246 F. 2d 
368-87 (9th Cir.) cert. denied 355 U. S. 835 
(1957)).2 Mere membership in an unincor- 
porated association, in and of itself, is, of 
course, not sufficient to establish participa- 
tion in a conspiracy (Phelps Dodge Refining 
Corp. v. FTC, 139 F. 2d 393, 396 (2d Cir. 
1943)). However, continued membership in 
such an association and payment of dues, 
with a reasonable opportunity to learn of 
the association’s activities on behalf of its 
members, are sufficient to charge the mem- 
bers with liability for such activities (Metro- 
pohtan Bag & P. Dist. Ass'n v. FTC [1957 
TRADE CASES { 68,589], 240 F. 2d 341, 344 
(2d Cir.), cert. denied 355 U. S. 819 (1957)). 
The individual railroad members of the as- 
sociations can be held responsible for the 
unlawful conspiratorial acts or declarations 
of the associations only if they are shown to 
have known and approved of such activities 
and of their unlawful objective.* 


On the basis of all the evidence presented, 
the Court feels that a jury could find that a 
conspiracy of the type alleged by the plain- 
tiff did exist, with the defendant associations 
and the public relations firm as its principal 
participants. Further, the Court feels, on 
the basis of the evidence admitted as to each 
individual railroad defendant, that the jury 
could find that each of these defendants, 
though not involved in every detail of such 
conspiracy, had knowledge and approved 
of its illegal objective and the general means 
of carrying it out. If the evidence is such 
that a jury could find that a conspiracy 
under the antitrust laws existed, only slight 
evidence is necessary to connect individual 
conspirators with it (Umited States v. Mor- 
gan [1953 Trape Cases § 67,586], 118 F. 
Supp. 621, 743-44 (S. D. N. Y. 1953)). 


[Damage—Causation] 


Defendants’ third point on these Motions 
for Directed Verdict is that the evidence 
does not present sufficient proof of causation 
of injury or fact of damage from which the 
jury could find that plaintiff was injured 
as a result of any conspiracy on the part of 


3 Antitrust conspiracy cases are, of course, 
usually built on circumstantial evidence (United 
States v. Morgan [1953 TRADE CASES { 67,586], 
118 F. Supp. 621, 634 (S. D. N. Y. 1953)). 
“Conspiracies are seldom capable of proof by 
direct testimony and may be inferred from the 
things actually done and from the circum- 
stances.’’ (Bausch Machine Tool Co, v. Alumi- 
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the defendants. The Court, in the trial of 
this case has, in its discretion, allowed coun- 
sel for defendants considerable latitude on 
cross-examination, even to the extent of 
allowing examination on matters which might 
be more properly part of an affirmative de- 
fense. The number of documents marked 
for identification and used by defense coun- 
sel on cross-examination totals 353. This 
cross-examination has placed before the 
jury charts and documents from which they 
could conclude that several factors were 
responsible for the loss which plaintiff al- 
leges it suffered as a result of the alleged 
conspiracy. Defendants’ cross-examination 
has attempted to develop that a number of 
causes other than the conduct of the defend- 
ants were responsible for the plaintiff’s loss. 
Plaintiff’s president on cross-examination has 
denied that these factors were responsible 
for plaintiff’s losses. These other influences 
include the end of the hostilities in Korea in 
1953, the cancellation by the Interstate Com- 
merce Commission of certain of the tempo- 
rary operating rights of the plaintiff to 
transport ammunition and explosives, diff- 
culties resulting from certain purchases of 
defective equipment by plaintiff, and certain 
errors in management and business judg- 
ment by plaintiff. 


Judge Wyzanski, in a well-reasoned opin- 
ion in the case of Momand v. Universal Film 
Exchanges Inc., 72 F. Supp. 469 (D. Mass. 
1947), aff'd 172 F. 2d 37 (1st Cir. 1948), cert. 
denied 336 U. S. 967 (1949), a case where the 
evidence tended to show multiplicity of 
causes of injury, stated as follows: 


“.. . the loosest construction [of the 
Anti- trust laws] would require a plaintiff 
in a private Anti-trust case to bear the 
burden of proving that defendants’ un- 
lawful acts . . . were either a cause of a 
specific fraction of his losses or, at any 
rate, a more substantial cause of his losses 
than was any other known factor. (72 F. 
Supp. at 482. Emphasis added.) 


Applying this test to the evidence of dam- 
ages presented by plaintiff and the evidence 
tending to show other causes elicited by 
defendants on cross-examination, the Court 


num Co. [1932-1939 TRADE CASES f 55,057], 
72 F. 2d 236, 241 (2d Cir.) cert. denied 293 U. S. 
589 (1934) ). 

4 Defendants agree that this is a correct state- 
ment of the law. See Defendants 9, 16, 21, 
etc., Memorandum in Support of Motion for 
Directed Verdict, page 9. 
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feels that in view of all the evidence the jury 
could find that the alleged acts of defendants 
were “a more substantial cause” of plain- 
tiff’s loss “than was any other known factor”. 


Accordingly, the Motion of all Defendants 
for a Directed Verdict is denied. The Court 
does not wish to be understood as indicating 
that at the close of all the evidence, the 
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Rule 50, Federal Rules of Civil Procedure, 
may renew such motion at the close of all 
the evidence. 

All exhibits introduced by plaintiff may 
now be considered by the jury as having 
been received in evidence as against any or 
all of the defendants. The jury will be in- 
structed that they may so consider these ex- 


hibits, giving to them the weight to which 
they think they are entitled. 

Counsel for plaintiff will prepare an ap- 
propriate order in accordance with this 
opinion. 


plaintiff will of necessity have made a case 
for the jury. The Court only holds that at 
this stage of the evidence, the defendants 
are not entitled to a directed verdict. De- 
fendants, of course, under the provisions of 
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June 20, 1960. 
On Writ of Certiorari to the United States Court of Appeals for the Seventh Circuit. 


Robinson-Patman Price Discrimination Act 


Price Discrimination—Local Price Cutting—Absence of Price Difference Between 
Competing Purchasers.—A national brewer’s reduction of prices in the St. Louis market 
to the same or nearly the same level as that at which local and regional beers were 
sold in that market, while not making such reductions elsewhere in the country, could 
be unlawful under Section 2(a) of the Clayton Act, as amended by the Robinson-Patman 
Act, even though there was no price differential between competing customers. Neither 
the language of the section, its legislative history, nor its judicial application countenance 
a construction of the statute which draws strength from even a lingering doubt as to 
its purpose of protecting primary-line competition, even where secondary-line and 
tertiary-line competition are unaffected. Furthermore, in primary-line competition cases 
(involving injury to competing sellers), a price discrimination within the meaning of 
Section 2(a) is merely a price difference; it is not necessary that different prices be charged 
to competing purchasers. The fact that activity which falls within the civil proscription 
of Section 2(a) may also be criminal under Section 3 of the Robinson-Patman Act is 
irrelevant; Section 3 does not restrict the operation of Section 2(a). Predatory intent 
and unreasonably low price cuts need not be shown to establish a price difference or 
price discrimination within the meaning of Section 2(a); however, it could be argued 
that the existence of predatory intent bears upon the likelihood of injury to competition, 
and that a price reduction below cost tends to establish such an intent. 


See Price Discrimination, Vol. 1, J 3505, 3505.620, 3506.627, 3508.546, 3515.503, 3515.600, 
3551.10; FTC Enforcement and Procedure, Vol. 2, { 8801.856. 


For the petitioners: J. Lee Rankin, Solicitor General; Robert A. Bicks, Acting 
Assistant Attorney General; Ralph S. Spritzer, Assistant to the Solicitor General; Richard 
A. Solomon and Irwin A. Seiber, Attorneys, Department of Justice; Daniel J. McCauley, Jr., 
General Counsel, FTC; Alan B. Hobbes, Assistant General Counsel, FTC; and Francis 
C. Mayer, Attorney, FTC. 


For the respondent: Charles M. Price and Robert C. Keck, Chicago, Ill.; Edgar 
Barton, New York, N. Y.; and Dwight Ingamells, Thomas J. Carroll, and Edward 
Wolfe, of counsel. 


Reversing and remanding 1959 Trade Cases { 69,330 (FTC Dkt. 6331). 
| 69,737 


© 1960, Commerce Clearing House, Inc. 


Number 155—9 
6-22-60 


Mr. Cuier Justice Warren delivered the 
opinion of the Court [Jn full text]. 


[Robinson-Patman Act] 


The question presented is whether certain 
pricing activities of respondent, Anheuser- 
Busch, Inc., constituted price discrimination 
within the meaning of § 2(a) of the Clayton 
Act, 38 Stat. 730, as amended by the Robin- 
son-Patman Act, 49 Stat. 1526, 15 U.S. C. 
§ 13(a). 


Section 2(a) provides in pertinent part: 


“That it shall be unlawful for any per- 
son engaged in commerce, in the course 
of such commerce, either directly or indi- 
rectly, to discriminate in price between 
different purchasers of commodities of 
like grade and quality, where either or 
any of the purchases involved in such 
discrimination are in commerce, where 
such commodities are sold for use, con- 
sumption, or resale within the United 
States or any Territory thereof or the 
District of Columbia or any insular pos- 
session or other place under the jurisdic- 
tion of the United States, and where the 
effect of such discrimination may be sub- 
stantially to lessen competition or tend to 
create a monopoly in any line of com- 
merce, or to injure, destroy, or prevent 
competition with any person who either 
grants or knowingly receives the benefit 
of such discrimination, or with customers 
of either of them. Ass 


[FTC Complaint] 


This controversy had its genesis in a com- 
plaint issued by the Federal Trade Commis- 
sion in 1955, which charged respondent, a 
beer producer, with a violation of § 2(a). 
The complaint alleged that respondent had 
“discriminated in price between different 
purchasers of its beer of like grade and 
quality by selling it to some of its custom- 
ers at higher prices than to other[s]”; that, 
more specifically, respondent had lowered 
prices in the St. Louis, Missouri, market, 
without making similar price reductions in 
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other markets; that this discrimination had 
already diverted substantial business from 
respondent’s St. Louis competitors; that it 
was “sufficient” to have the same impact in 
the future; that there was a “reasonable 
probability” it would substantially lessen 
competition in respondent’s line of com- 
merce; and that it might also tend to create 
a monopoly or to injure, destroy, or prevent 
competition with respondent. Thus the com- 
plaint described a pricing pattern which had 
adverse effects only upon sellers’ competi- 
tion, commonly termed primary-line com- 
petition, and not upon buyers’ competition, 
commonly termed secondary-line competi- 
tion. 


[FTC Findings] 


Both the hearing examiner and, on appeal, 
the Commission held that the evidence in- 
troduced at the hearing established a viola- 
tion of §2(a). The Commission found the 
facts to be as follows: 


Respondent, a leading national brewer,’ 
sells a so-called premium beer, which is 
priced higher than the beers of regional and 
local brewerics in the great majority of mar- 
kets, although both the price of respond- 
ent’s beer and the premium differential vary 
from market to market and from time to 
time. During the period relevant to this 
case, respondent had three principal com- 
petitors in the St. Louis area, all regional 
breweries: Falstaff Brewing Corporation, 
Griesedieck Western Brewing Company, and 
Griesedieck Brothers Brewery Company.’ 
In accord with the generally prevailing price 
structure, these breweries normally sold 
their products at a price substantially lower 
than respondent’s. 


In 1953, most of the national breweries, 
including respondent, granted their em- 
ployees a wage increase, and on October 
1, 1953, they put into effect a general price 
increase.’ Although many regional and local 
breweries throughout the country followed 
suit by raising their prices, Falstaff, Griese- 


1 Anheuser-Busch ranked second nationally 
in gross sales in 1952 and 1955, and first in 
1953 and 1954. 

2It appears that Griesedieck Western sold 
out to Carling Brewing Company in October, 
1954. 

3 Respondent maintains—and petitioner agrees 
—that the evidence establishes that it did not 
raise its prices in Missouri or Wisconsin. In 
view of our disposition of the case, this is im- 
material to the issue presented on this review. 
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Possibly we should note that most of the 
facts in this particular paragraph are taken 
from the initial decision. Although the Com- 
mission adopted ‘‘the findings, conclusions, and 
order, as modified, contained in the initial deci- 
sion,’’ there is some disagreement as to how 
encompassing this incorporation order was. 
See note 10, infra. Since that dispute concerns 
matters not relevant to our decision, and since 
the facts set forth above are merely background 
and appear to be unquestioned, we find it un- 
necessary to resolve the disagreement. 
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dieck Western, and Griesedieck Brothers 
maintained their pre-October price of $2.35 
per standard case. Although respondent’s 
sales in the St. Louis area did not decline, 
its national sales fell, along with industry 
sales in general. 


On January 4, 1954, respondent lowered 
its price in the St. Louis market from $2.93 
to $2.68 per case, thereby reducing the pre- 
vious 58¢ differential to 33¢. A second price 
cut occurred on June 21, 1954, this time to 
$2.35, the same price charged by respond- 
ent’s three competitors. On January 3, 1954, 
the day before the first price cut, respond- 
ent’s price in the St. Louis market had been 
lower than its price in other markets,* and 
during the period of the price reductions in 
the St. Louis area, respondent made no sim- 
ilar price reductions in any other market. 
In March, 1955, respondent increased its 
St. Louis price 45¢ per case, and Falstaff, 
Griesedieck Western, and Griesedieck Brothers 
almost immediately raised their prices 15¢, 
which re-established a substantial differen- 
tial. This ended the period of alleged price 
discrimination. 
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[FTC Decision] 
The Commission concluded: 


“As a result of maintaining higher prices 
to all purchasers outside of the St. Louis 
area and charging the lower prices, as re- 
duced in 1954, to only those customers in 
the St. Louis area, respondent discrimi- 
nated in price as between purchasers dif- 
ferently located.” 

Since, as will appear, it is this aspect of 
the decision which concerns us, it is neces- 
sary only to sketch summarily the remain- 
ing elements in the Commission’s decision. 
The Commission’s finding of competitive 
injury was predicated to a substantial degree 
upon what it regarded as a demonstrated 
diversion of business to respondent from its 
St. Louis competitors during the period of 
price discrimination. For example, by com- 
paring that period with a similar period dur- 
ing the previous year, the Commission 
determined that respondent’s sales had risen 
201.5%, Falstaff’s sales had dropped slightly, 
Griesedieck Western’s sales had fallen about 
33%, and Griesedieck Brothers’ sales had 
plummeted about 41%. In tabular form, 
the relative market positions of the St. 
Louis sellers were as follows: 


Dee. 31 June 30 Mar. 1 July 31 

1953 1954 1955 1955 

INCSPONCGIt. ec. cuenta erat, Onternnn WS 16.55 39.3 21.03 
Griesedieck Brothers ............ 14.4 12.58 48 7.36 
TREN CRIN BRSR Se Sarma Eeablet oe 29.4 32.05 29.1 36.62 
Griesedieck Western ............ 38.9 Sos Zouk 27.78 
PIL TOUICT Sales, et eas iat cate or ech e e 4.8 5.82 3.94 7.21 


The Commission rejected respondent’s 
contention that its price reductions had been 
made in good faith to meet the equally low 
price of a competitor within the meaning 
of the proviso to §2(b) of the Act, 49 Stat. 


4 The following table discloses the degree of 
this price spread: 


Sa MOUs Or Ree a ornare tei oe $2.93 


CIMICHEO; le loaehicicen ae eaten sto oe 3.44 
Cincinnatl, “Ohio 44, Wes Bis 3.75 
FTOUSCON Ck eet er en eee en ees 3.70 
IBLOTK ING Ors Hee eee ee 3.68 
Kearney SINGDr te eee ne eee ne 3.68 
Dlr WOSeEDNY Wier mcr eee eee ak. 3.17 
BuUttslor MN Yeu s ee em Mieeniee 3.60 
Bartimore old sw. ween Lee eens en, 38.62 
Washington? DiiGne ee er ee 3.65 
Detroit, sMichPiiee.: otis sea 3.55 
Boston Wass tite cto cee eee 3.69 
Kansas“ Ciey- WMlOe anton ce ne 3.15 
DUA UL AIVELDN, toh, oe cone nee eee ee SG 
SIOUX Mass. "Oaks a isis Seen 


Denver s- COLOR Vere ete oe, 
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1526, 15 U. S. C. §13(b), and also found 
respondent’s attack upon the examiner’s 
cease-and-desist order to be meritless. The 
Commission thereupon adopted and issued 
that order, with only slight modification.® 


San Francisco, Calif. 
Los;Angeles, Calif. : ...c.cccle natin 


5“Tt Is Ordered, that the respondent, An- 
heuser-Busch, Inc., a corporation, and its offi- 
cers, representatives, agents and employees, 
directly or through any corporate or other de- 
vice, in the sale of beer of like grade and 
quality, do forthwith cease and desist from dis- 
criminating, directly or indirectly, in price, 
between different purchasers engaged in the 
same line of commerce, where either, or any, of 
the purchases involved in such discrimination 
are in commerce, as ‘commerce’ is defined in 
the Clayton Act, by a price reduction in any 
market where respondent is in competition with 
any other seller, unless it proportionally reduces 
3 prices everywhere for the same quantity of 
eer,”’ 
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[Conflict in Courts of Appeals] 


On review, the Court of Appeals set aside 
the order. 265. F. 2d 677 [1959 Trape CASES 
{ 69,330]. We granted certiorari, 361 U. S. 
880, because a conflict had developed among 
the Courts of Appeals on a question of im- 
portance in the administration of the statute. 
See Atlas Building Products Co. v. Diamond 
Block & Gravel Co. [1959 TrapE CasEs 
7 69,448], 269 F. 2d 950 (C. A. 10th Cir.), 
petition for cert. filed Oct. 13, 1959. 


[Remand Necessary] 


The limited nature of our inquiry can be 
fully appreciated only in the light of the 
correspondingly narrow decision of the 
Court of Appeals, which rested entirely upon 
the holding that the threshold statutory 
element of price discrimination had not 
been established. Thus the Court of Ap- 
peals did not consider whether the record 
supported a finding of the requisite com- 
petitive injury, whether respondent’s good 
faith defense was valid, or whether the 
Commission’s order was unduly broad. We 
have concluded that the Court of Appeals 
erred in its construction of §2(a) and that 
the evidence fully warranted the Commis- 
sion’s finding of price discrimination. Re- 
spondent would have us affirm nonetheless 
on any of the alternative grounds it strongly 
urged below. While this is, to be sure, an 
appropriate course of action under proper 
circumstances, we believe that it would be 
unwise for us to grapple with these intricate 
problems, the solution to which requires 
a careful examination of a voluminous record, 
before they have been dealt with by the 
Court of Appeals. Therefore, the case will 
be remanded, and of course nothing in this 
opinion should be interpreted as intimating 
a view upon the remaining aspects of the 
controversy. 
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[“Discrimination in Price’’] 

A discussion of the import of the § 2(a) 
phrase “discriminate in price,’ in the con- 
text of this case, must begin with a con- 
sideration of the purpose of the statute with 
respect to primary-line competition. The 
Court of Appeals expressed some doubt that 
§2(a) was designed to protect this com- 
petition at all, but respondent has not under- 
taken to defend that position here. This is 
entirely understandable. While “precision 
of expression is not an outstanding char- 
acteristic of the Robinson-Patman Act,” 
Automatic Canteen Co. v. Federal Trade 
Comm'n [1953 TravE Cases J 67,503], 346 
U. S. 61, 65, it is certain at least that § 2(a) 
is violated where there is a price discrimina- 
tion which deals the requisite injury to 
primary-line competition, even though sec- 
ondary-line and tertiary-line competition are 
unaffected. The statute could hardly be 
read any other way, for it forbids price dis- 
criminations “where the effect .. . may be 
substantially to lessen competition or tend 
to create a monopoly in any line of com- 
merce, or to injure, destroy, or prevent com- 
petition with any person who either grants 
or knowingly receives the benefit of such 
discrimination, or with customers of either 
of them.” (Emphasis added.) 


The legislative history of § 2(a) is equally 
plain. The section, when originally enacted 
as part of the Clayton Act in 1914, was born 
of a desire by Congress to curb the use by 
financially powerful corporations of local- 
ized price-cutting tactics which had gravely 
impaired the competitive position of other 
sellers. It is, of course, quite true—and too 
well known to require extensive exposition 
—that the 1936 Robinson-Patman amend- 
ments to the Clayton Act were motivated 
principally by congressional concern over 
the impact upon secondary-line competition 
of the burgeoning of mammoth purchasers, 


8 “‘Section 2 of the bill is expressly de- 
signed with the view of correcting and for- 
bidding a common and widespread unfair trade 
practice whereby certain great corporations and 
also certain smaller concerns which seek to 
secure a monopoly in trade and commerce by 
aping the methods of the great corporations, 
have heretofore endeavored to destroy competi- 
tion and render unprofitable the business of 
competitors by selling their goods, wares, and 
merchandise at a less price in the particular 
communities where their rivals are engaged in 
business than at other places throughout the 
country. In the past it has been a most 
common practice of great and powerful com- 
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binations engaged in commerce—notably the 
Standard Oil Co., and the American Tobacco 
Co., and others of less notoriety, but of great 
influence—to lower prices of their commodities, 
oftentimes below the cost of production in cer- 
tain communities and sections where they had 
competition, with the intent to destroy and 
make unprofitable the business of their com- 
petitors, and with the ultimate purpose in view 
of thereby acquiring a monopoly in the particu- 
lar locality or section in which the discriminat- 
ing price is made. . .’ H.R. Rep. No. 627, 
63d Cong., 2d Sess. 8. See also S. Rep. No. 698, 
63d Cong., 2d Sess. 2-4. 
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notably chain stores.’ However, the legis- 
lative history of these amendments leaves 
no doubt that Congress was intent upon 
strengthening the Clayton Act provisions, 
not weakening them, and that it was no part 
of Congress’ purpose to curtail the pre-existing 
applicability of §2(a) to price discrimina- 
tions affecting primary-line competition.* 


[Prior Rulings] 


The federal courts, both before and after 
the amendment of §2(a), have taken this 
view of the scope of the statute in cases 
involving impairment of primary-line com- 
petition. See Porto Rican American Tobacco 
Co. v. American Tobacco Co., 30 F. 2d 234 
(C. A. 2d Cir. 1929); E. B. Muller & Co. v. 
Federal Trade Comm'n [1944-1945 TRADE 
Cases! 9575231 42a ede 5 ll atGavAn bth 
Cir. 1944); Maryland Baking Co. v. Federal 
Trade Comm’n (1957 Trane Cases § 68,681 J, 
243 Fs 2d 716*(C. A. 4th Cir. 1957);:Atlas 
Building Products Co. v. Diamond Block & 
Gravel Co., supra (1959). In fact, the original 
focus of §2(a) on sellers’ competition was 
so evident that this Court was compelled to 
hold explicitly, contrary to lower court deci- 
sions,’ that the statute was not restricted to 
price discriminations impeding primary-line 
competition, but protected secondary-line 
competition as well. Van Camp & Sons v. 
American Can Co., 278 U. S. 245 (1929). 
And more recently, in Moore v. Mead’s Fine 
Bread Co. {1954 Trapr Cases § 67,906], 348 
WS, DiS NGoS4)s thes Gourt sustained 4 
treble damage judgment in favor of a com- 
peting seller which was based partly upon 
a violation of § 2(a). 


[Relationship Between Purchasers] 


Thus neither the language of §2(a), its 
legislative history, nor its judicial applica- 
tion countenance a construction of the stat- 
ute which draws strength from even a 
lingering doubt as to its purpose of pro- 
tecting primary-line competition. But the 
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rationale of the Court of Appeals appears 
to have been shaped by precisely this type 
of doubt. The view of the Court of Appeals 
was that, before there can be a price dis- 
crimination within the meaning of § 2(a), 
“Tt]here must be some relationship between 
the different purchasers which entitles them 
to comparable treatment.” 265 F. 2d, at 681. 
Such a relationship would exist, the court 
reasoned, if different prices were being 
charged to competing purchasers. But the 
court observed that in this case all competing 
purchasers paid respondent the same price, 
so far as the record disclosed. Conse- 
quently, the court concluded that, even as- 
suming the price cuts “were directed at 
[Anheuser-Busch’s] local competitors, they 
were not discriminatory.” *° Ibid. 


This qualification upon the applicability 
of §2(a) to primary-line competition cases 
is in no way adumbrated by the prevailing 
line of relevant decisions. In Mead’s Fine 
Bread Co., supra, in Maryland Baking Co., 
supra, and in Porto Rican American Tobacco 
Co., supra, violations of §2(a) were predi- 
cated upon injury to primary-line competi- 
tion without reliance upon the presence or 
absence of competition among purchasers as 
a relevant factor. And in Muller & Co., 
supra, while there was evidence that the pur- 
chasers in question were competing, the 
court explicitly rejected the notion that this 
was a necessary element of a violation in a 
primary-line case. 142 F. 2d, at 518. But 
cf. Bahan Ice Cream Co. v. Arden Farms Co. 


[1955 TrapE Cases { 68,186], 231 F. 2d 356. 


More important, however, is the incom- 
patability of the Circuit Court’s rule with 
the purpose of §2(a). The existence of 
competition among buyers who are charged 
different prices by a seller is obviously im- 
portant in terms of adverse effect upon 
secondary-line competition, but it would be 
merely a fortuitous circumstance so far as 
injury to primary-line competition is con- 
cerned. Since, as we have indicated, an 


‘See H. R. Rep. No. 2287, 74th Cong., 2d 
Sess.; S. Rep. No. 1502, 74th Cong., 2d Sess.; 
. T. C., Final Report on the Chain-Store In- 
vestigation, S. Doc, No. 4, 74th Cong., Ist 
Sess.; Federal Trade Comm’n v. Morton Salt 
Co. [1948-1949 TRADE CASES {f 62,247], 334 
U. S. 37, 43; Att’y Gen. Nat’] Comm, Antitrust 
Rep. 155-156; Austin, Price Discrimination and 
Related Problems under the Robinson-Patman 
Act (2d rev. ed. 1959), 8-11; Palamountain, The 
Politics of Distribution, 188-234: Rowe, The 
Evolution of the Robinson-Patman Act: A 
Twenty-Year Perspective, 57 Col. L. Rev. 1059. 
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8 See sources cited in note 7, swpra. 

*See Mennen Co. v. Federal Trade Comm’n, 
288 F. 774; National Biscuit Co. v. Federal 
Trade Comm’n, 299 F. 733. 

There is a dispute as to whether the Com- 
mission adopted a finding by the examiner 
which related to the purpose of the price reduc- 
tions. Since we conclude that the issue of 
predatory intent is irrelevant to the question 
before us, it is unnecessary for us to resolve this 
dispute. 
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independent and important goal of § 2(a) 
is to extend. protection to competitors of 
the discriminating seller, the limitation of 
that protection by the alien factor of com- 
petition among purchasers would constitute 
a debilitating graft upon the statute. 


[Respondent's Contentions] 


Although respondent’s starting point is 
the same as that of the Court of Appeals— 
that a price discrimination is not synonymous 
with a price difference—its test of price dis- 
crimination is somewhat broader.” Respond- 
ent concedes that a competitive relationship 
among purchasers is not a prerequisite of 
price discrimination, but maintains that at 
least there must be “proof that the lower 
price is below cost or unreasonably low for 
the purpose or design to eliminate competi- 
tion and thereby obtain a monopoly.” Since 
such a finding is lacking here, respondent 
argues that it cannot be said that there was 
price discrimination. 


Respondent asserts that its view is sup- 
ported by legislative history, court decisions, 
and reason. Respondent relies heavily, as 
did the Court of Appeals, upon a statement 
made during Congress’ consideration of the 
Robinson-Patman legislation by Representa- 
tive Utterback, a manager of the conference 
bill which became §2(a). In this rather 
widely quoted exegesis of the section, Rep- 
resentative Utterback declared that “a dis- 
crimination is more than a mere difference,” 
and exists only when there is “some rela- 


11 Respondent maintains that the opinion of 
the Court of Appeals may and should be read 
to encompass respondent’s views. It is true 
that there are certain passages in the opinion 
which lend some support to respondent’s inter- 
pretation. In view of our disposition of the 
case, it is unnecessary for us either to accept or 
reject that construction. 

2 The statement in full is as follows: 

“In its meaning as simple English a discrimi- 
nation is more than a mere difference. Under- 
lying the meaning of the word is the idea that 
some relationship exists between the parties to 
the discrimination which entitles them to equal 
treatment, whereby the difference granted to 
one casts some burden or disadvantage upon the 
other. If the two are competing in the resale 
of the goods concerned, that relationship exists. 
Where, also, the price to one is so low as to 
involve a sacrifice of some part of the seller’s 
necessary costs and profit as applied to that 
business, it leaves that deficit inevitably to be 
made up in higher prices to his other cus- 
tomers; and there, too, a relationship may exist 
upon which to base the charge of discrimina- 
tion. But where no such relationship exists, 
where the goods are sold in different markets 
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tionship between the parties to the 
discrimination which entitles them to equal 
treatment.” Such a relationship would pre- 
vail among competing purchasers, according 
to the Congressman, and also “where 

the price to one is so low as to involve a 
sacrifice of some part of the seller’s neces- 
sary costs and profit,” so that “it leaves that 
deficit inevitably to be made up in higher 
prices to his other customers.” 80 Cong. 
Rec. 9416. Respondent also cites expres- 
sions in the legislative history of the Clayton 
Act which reflect Congress’ concern over 
classic examples of predatory business prac- 
tices. See H. R. Rep. No. 627, 63d Cong., 
2d Sess. 8; S. Rep. No. 698, 63d Cong., 
2d Sess. 2-4. Moreover, respondent main- 
tains that the principle it advances has found 
expression in the decisions of the federal 
courts in primary-line competition cases, 
which consistently emphasize the unreason- 
ably low prices and the predatory intent of 
the defendants.“ Respondent also urges that 
its view is grounded upon the statutory scheme 
of §2(a), which penalizes sellers only if an 
anticompetitive effect stems from a dts- 
criminatory pricing pattern, not if it results 
merely from a low price. Thus, the argu- 
ment goes, unless there is proof that high 
prices in one area have subsidized low 
prices in another, the price differential does 
not fall within the compass of the section. 
In such a case, it is contended, §3 of the 
Robinson-Patman Act, 49 Stat, 1528, 15 
U. S. C. § 13a, may be applicable, but not 
§2(a).% Finally, respondent argues that, 


and the conditions affecting those markets set 
different price levels for them, the sale to dif- 
ferent customers at those different prices would 
not constitute a discrimination within the mean- 
ing of this bill.’’ 

13 See, e. g., Porto Rican American Tobacco 
Co. v. American Tobacco Co., supra; Atlas 
Building Products Co. v. Diamond Block & 
Gravel Co., supra; Maryland Baking Co. v. 
Federal Trade Comm’n, supra. 

14 Section 3 provides: 

“Tt shall be unlawful for any person engaged 
in commerce, in the course of such commerce, 
to be a party to, or assist in, any transaction 
of sale, or contract to sell, which discriminates 
to his knowledge against competitors of the 
purchaser, in that, any discount, rebate, allow- 
ance, or advertising service charge is granted 
to the purchaser over and above any discount, 
rebate, allowance, or advertising service charge 
available at the time of such transaction to said 
competitors in respect of a sale of goods of 
like grade, quality, and quantity; to sell, or 
contract to sell, goods in any part of the United 
States at prices lower than those exacted by 
said person elsewhere in the United States for 
the purpose of destroying competition, or elimi- 
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unless its position is accepted, the law will 
impose rigid price uniformity upon the busi- 
ness world, contrary to sound economics 
and the policy of the antitrust laws. 


[Price Difference Sufficient] 


The trouble with respondent’s arguments 
is not that they are necessarily irrelevant in 
a §2(a) proceeding, but that they are mis- 
directed when the issue under consideration 
is solely whether there has been a price 
discrimination. We are convinced that, what- 
ever may be said with respect to the rest of 
§§ 2(a) and 2(b)—and we say nothing here 
—there are no overtones of business buc- 
caneering in the § 2(a) phrase “discriminate 
in price.” Rather, a price discrimination 
within the meaning of that provision is 
merely a price difference. 


When this Court has spoken of price 
discrimination in §2(a) cases, it has gen- 
erally assumed that the term was synony- 
mous with price differentiation. In Federal 
Trade Commi’n v. Cement Institute [1948-1949 
TRADE CASES § 62,237], 333 U. S. 683, 721, 
the Court referred to “discrimination in 
price” as “selling the same kind of goods 
cheaper to one purchaser than to another.” 
And in Federal Trade Comm’n v. Morton Salt 
Co. [1948-1949 Trane Cases § 62,247], 334 
U. S. 37, 45, the Court said, ‘Congress 
meant by using the words ‘discrimination 
in price’ in § 2 that in a case involving com- 
petitive injury between a seller’s customers 
the Commission need only prove that a 
seller had charged one purchaser a higher 
price for like goods than he had charged 


nating a competitor in such part of the United 
States; or, to sell, or contract to sell, goods at 
unreasonably low prices for the purpose of 
destroying competition or eliminating a com- 
petitor.’’ 

15 See also Federal Trade Comm’n v. Staley 
Co. [1944-1945 TRADE CASES { 57,364], 324 
U. S. 746, 757; Samuel H, Moss, Inc. v. Federal 
Trade Comm’n [1944-1945 TRADE CASES 
1 57,353], 148 F. 2d 3878, 379, 155 F. 2d 1016. 
Compare Automatic Canteen Co. v. Federal 
Trade Commn, supra, at 70 n. 10, 71. 

16 See Att’y Gen. Nat'l Comm. Antitrust Rep. 
156; Austin, Price Discrimination and Related 
Problems Under the Robinson-Patman Act (2d 
rev. ed. 1959), 18-20; McAllister, Price Control 
by Law in the United States: A Survey, 4 
Law and Contemp. Prob. 273, 291-293; Rowe, 
Price Differentials and Product Differentiation: 
The Issues Under the Robinson-Patman Act, 66 
Yale L. J. 1, 36-38; Comment, 12 Stan. L. Rev. 
460, 461. But see Zorn and Feldman, Business 
Under The New Price Laws, 75. 
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- S 
one or more of the purchaser’s competitors.” * 


The commentators have generally shared 
this view.” 


These assumptions, we now conclude, 
were firmly rooted in the structure of the 
statute, for it is only by equating price dis- 
crimination with price differentiation that 
§ 2(a) can be administered as Congress in- 
tended. As we read that provision, it pro- 
scribes price differences, subject to certain 
defined defenses,” where the effect of the 
differences “may be substantially to lessen 
competition or tend to create a monopoly 
in any line of commerce, or to injure, 
destroy, or prevent competition with any 
person who either grants or knowingly 
receives the benefit” of the price differential, 
“or with customers of either of them.” See 
Federal Trade Comm'n v. Morton Salt Co. 
[1948-1949 TrapvE CASES § 62,247], 334 U. S. 
37, 45-47. In other words, the statute itself 
spells out the conditions which make a price 
difference illegal or legal, and we would 
derange this integrated statutory scheme 
were we to read other conditions into the 
law by means of the nondirective phrase, 
“discriminate in price.” Not only would 
such action be contrary to what we con- 
ceive to be the meaning of the statute, but, 
perhaps because of this, it would be thoroughly 
undesirable. As one commentator has suc- 
cinctly put it, “Inevitably every legal con- 
troversy over any price difference would 
shift from the detailed governing provisions 
—‘injury,’ cost justification, ‘meeting com- 
petition,’ etc.—over into the ‘discrimination’ 
concept for ad hoc resolution divorced from 


47In addition to the statutory provisions re- 
garding injury to competition, set out at p. —, 
supra, there are other relevant portions of the 
statute, such as the seller’s § 2(b) defense of 
“showing that his lower price . was made 
in good faith to meet an equally low price of 
a competitor . . . .’’ And a proviso to § 2(a) 
states: 

“That nothing herein contained shall prevent 
differentials which make only due allowance 
for differences in the cost of manufacture, sale, 
or delivery resulting from the differing meth- 
ods or quantities in which such commodities are 
to such purchasers sold or delivered . .. .” 
And still another proviso to § 2(a) states: 

“That nothing herein contained shall prevent 
price changes from time to time where in re- 
sponse to changing conditions affecting the 
market for or the marketability of the goods 
concerned, such as but not limited to actual or 
imminent deterioration of perishable goods, 
obsolescence of seasonal goods, distress sales 
under court process, or sales in good faith in 
discontinuance of business in the goods con- 
cerned,’’ 
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specifically pertinent statutory text.” Rowe, 
Price Differentials and Product Differenti- 
ation: The Issues Under the Robinson- 
Patman Act, 66 Yale L. J. 1, 38.% 


[Robinson-Patman Act, Sec. 3] 


In the face of these considerations, we do 
not find respondent’s arguments persuasive. 
The fact that activity which falls within the 
civil proscription of §2(a) may also be 
criminal under §3 is entirely irrelevant. 
The partial overlap between these sections, 
which was to a significant extent the by- 
product of the tortuous path of the Robinson- 
Patman bills through Congress,” has been 
widely recognized. “[T]his section [§3] 
does not restrict the operation of the pro- 
hibitions, with civil sanctions, of the Robinson- 
Patman amendments to § 2(a) of the Clayton 
Act.” Corn Products Co. v. Federal Trade 
Comm'n [1944-1945 Trape Cases { 57,363], 
324 U. S. 726, 734.” 


[Intent—Unreasonably Low Prices] 


The other materials adduced by respond- 
ent do no more than indicate that the factors 
in question—predatory intent and unreason- 
ably low local price cuts—may possibly be 
relevant to other matters which may be put 
in issue in a § 2(a) proceeding. For example, 
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it might be argued that the existence of 
predatory intent bears upon the likelihood 
of injury to competition," and that a price 
reduction below cost tends to establish such 
an intent.” Practically all of the legislative 
materials and court decisions relied upon by 
respondent are explicable on this basis, since 
hardly any of them are concerned specifi- 
cally with the meaning of price discrimina- 
tion.* Moreover, many of the legislative 
expressions cited by respondent may merely 
be descriptive of the prototype of the evil 
with which Congress dealt in § 2(a), rather 
than delineative of the outer reach of that 
section. A possible exception is the state- 
ment of Representative Utterback. But the 
primary function of statutory construction 
is to effectuate the intent of Congress, and 
that function cannot properly be discharged 
by reliance upon a statement of a single 
Congressman, in the face of the weighty 
countervailing considerations which are present 
in this case.” 


[Scope of Ruling] 


Nothing that we have said, of course, 
should be construed to be the expression 
of any view concerning the relevance of the 
factors stressed by respondent to statutory 
standards other than price discrimination. 


' 3% See also Austin, Price Discrimination and 
Related Problems Under the Robinson-Patman 
Act (2d rev. ed. 1959), 18-20; McAllister, Price 
Control by Law in the United States: A Survey, 
4 Law and Contemp. Prob. 273, 291-293. 

19 See Palamountain, The Politics of Distribu- 
tion, 188-234; Rowe, The Evolution of the Rob- 
inson-Patman Act: A Twenty-Year Perspective, 
57 Col. L. Rev. 1059. 

20 ‘‘Subsection (h) of the Senate amendment 

. . appears in the conference report as sec- 
tion 3 of the bill itself. It contains the operative 
and penal provisions of what was originally the 
Borah-Van Nuys bill (S. 4171). While they 
overlap in some respects, they are in no way 
inconsistent with the provisions of the Clayton 
Act amendment provided for in section 1. Sec- 
tion 3 authorizes nothing which that amend- 
ment prohibits, and takes nothing from it. On 
the contrary, where only civil remedies and 
liabilities attach to violations of the amendment 
provided in section 1, section 3 sets up special 
prohibitions as to the particular offenses therein 
described and attaches to them also the criminal 
penalties therein provided.””’ H. R. Rep. No. 
2951, 74th Cong., 2a Sess. 8. See also Nashville 
Milk Co. v. Carnation Co. [1958 TRADE CASES 
f 68,915], 355 U. S. 373, 378; Austin, Price Dis- 
crimination and Related Problems Under the 
Robinson-Patman Act (2d rev. ed. 1959), 3-4; 
108 U. of Pa. L. Rev. 116, 121; 45 Va. L. Rev. 
1397, 1400; sources cited in note 19, supra. 

21 Of course we do not depart from our hold- 
ing in Federal Trade Comm’n v. Morton Salt, 
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swpra, at pp. 50-51, as to adequacy of proof of 
tendency to injure competition in cases involv- 
ing discrimination between purchasers. The 
instant case, as we have pointed out, involves 
differences in prices among competing sellers. 

22 See Balian Ice Cream Co. v. Arden Farms 
Co., supra, at 369; Att’y Gen. Nat’] Comm. Anti- 
trust Rep. 165; Rowe, Price Discrimination, 
Competition, and Confusion: Another Look at 
Robinson-Patman, 60 Yale L. J. 929, 956; Com- 
ment, 65 Yale L. J. 34, 74-75; Comment, 49 
N. W. U. L. Rev. 197, 215, 224. But cf. Nash- 
ville Milk Co. v. Carnation Co. [1958 TRADE 
CASES { 68,915], 355 U. S. 373, 378; Federal 
Trade Comm’n v. Ruberoid Co. [1952 TRADE 
CASES { 67,279], 343 U. S. 470, 484 (dissenting 
opinion). 

23 Perhaps it is worth noting in this connec- 
tion that the Senate and House committee 
reports appear to use the words ‘‘discrimina- 
tion’ and ‘‘differential’’ interchangeably. See 
H. R. Rep. No. 2287, 74th Cong., 2d Sess. 10; 
S. Rep. No. 1502, 74th Cong., 2d Sess. 5. 

24 Representative Utterback’s comment has 
been criticized as ‘‘ambiguous and misleading 
and . too often accepted without analysis.”’ 
Austin, Price Discrimination and Related Prob- 
lems Under the Robinson-Patman Act (2d rev. 
ed. 1959), 18. It is, of course, possible that the 
Congressman was so intent upon the immediate 
problem—protection of secondary-line competi- 
tion—that he did not reflect upon the signifi- 
cance of his statement when applied to 


primary-line cases. 
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We wish merely to point out, on the one 
hand, why respondent’s arguments in our 
view are not pertinent to the issue at bar, 
and, on the other, that we are not fore- 
closing respondent from urging in the Court 
of Appeals that such arguments are material 
to issues not now before us. 


What we have said makes it quite evident, 
we believe, that our decision does not raise 
the specter of a flat prohibition of price 
differentials, inasmuch as price differences 
constitute but one element of a § 2(a) viola- 
tion. In fact, as we have indicated, re- 
spondent has vigorously contested this very 
case on the entirely separate grounds of 
insufficient injury to competition and good 
faith lowering of price to meet competition. 
Nor is it relevant that the Commission did 
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not proceed upon the basis of the respondent’s 
price differentials which existed prior to 
the period in question in this case. This 
choice is committed to the discretion of the 
Commission; and it may well be that the 
Commission did not believe the remaining 
statutory elements could be established with 
respect to other differentials. Our interest 
is solely with this case, and at this stage of 
the litigation that interest is confined ex- 
clusively to identifying and keeping distinct 
the various statutory standards which are 
part of the §2(a) complex. 

The judgment of the Court of Appeals is 
reversed and the case is remanded to that 
court for further proceedings not incon- 
sistent with this opinion. 


Reversed. 


[69,738] Johnson & Johnson v. Dayton Vitamin and Cosmetic Distributors, Inc. 
In the Ohio Court of Common Pleas, Montgomery County. Case No. 117223. Dated 


May 23, 1960. 


Ohio Fair Trade Act 


Fair Trade—Constitutionality of Ohio Act—Necessity for Uniformity of Decision.— 
An Ohio trial court, observing that the Ohio Supreme Court’s condemnation of an earlier 
fair trade statute (Union Carbide case, 1958 TrapE Cases § 68,920) “without providing a 
criteria for any distinguishing choice’ made it doubtful as to “whether any fair trade law 
may be recognized in Ohio,” nevertheless continued a temporary fair trade restraining 
order because it would breed “only diversity and disrespect to reach any conclusion in 
this case contrary to” a “local precedent” currently on appeal. 


See Fair Trade, Vol. 1, J 3085.37. 


For the plaintiff: Smith & Schnacke, Dayton, Ohio (Stanley A. Freedman, of counsel), 
and Vorys, Sater, Seymour & Pease, Columbus, Ohio. 


For the defendants: Pickrel, Schaeffer & Ebeling, Dayton, Ohio; Mendelsohn, 
Krotinger, Lane, Santora & Shaw, Columbus, Ohio (Ernest C. T. Sanford and F. Thomas 
Green, of counsel). 


Decision of price fixing in a free economy and under 
a free constitution. Economics permeates 
each issue, including that of proof of 


damages. 


[Fair Trade—Temporary Restraining 
Order] 


McBrinz, Judge [Jn full text]: The ques- 
tion whether the temporary restraining 
order previously issued in this “fair trade” 
case should be continued was submitted to 
the court upon the pleadings, affidavits by 
both parties, briefs and oral arguments, all 
of which required considerable reading as 
well as a course in economics, 


In declaring the former act unconstitu- 
tional the Supreme Court appears to have 
made a general choice between the majority 
and the minority decisions of the states 
without providing a criteria for any dis- 
tinguishing choice. Under those circum- 
stances a doubt exists whether any fair 
trade law may be recognized in Ohio. 
Against this there exists the general rule 
that acts of the legislature are presumed 
to be valid and constitutional until declared 
otherwise. 


[Constitutionality] 


The major issue in this and in similar 
cases is the question of the constitutionality 
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The trial judges have accepted one of 
these two choices in allowing or disallow- 
ing temporary orders under the 1939 model 
of the fair trade law resulting jn a not 
uncommon diversity in different counties. 


[Other Cases—Uniformity of Decision] 


In Franklin County the Court of Appeals 
affirmed the issuance of a temporary order 
based upon the inherent equitable power 
of the court. Locally the issuance of the 
first temporary order by Judge Mills is 
pending on appeal in the Second District. 

This member of the court is a firm be- 
liever in the orderly development of local 
problems. Call it uniformity if you will, 
but wherever possible a judge should re- 
frain from expressing his own individual 
theories in the discretionary area where 
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This member of the court is of the 
opinion that it would breed only diversity 
and disrespect to reach any conclusion in 
this case contrary to the local precedent 
currently on appeal. We are fortunate in 
this instance to be advised of the local 
precedent. This is not the situation in 
matters of less public significance. 


The orderly development in more than 
one county is a more difficult problem. 
We do know that two fair trade cases have 
been submitted on the merits to Judge 
Eugene McNeill (on assignment in Cleve- 
land) and that it may be many weeks 
before briefs are complete. We are also 
advised that the issue was submitted on 
demurrer to Judge Frank N. Gusweiler in 
Hamilton County. Locally a similar case 
is to be heard on the merits within a few 


another member has previously ruled upon 
a matter. This is particularly important 
at the local trial level where diversity 
breeds different practices and results within 
the same court and at times within the same 
case—to the consternation and dismay of 
the parties. 


days. If these members of the Court will 
provide a copy of their decisions we will 
be happy to forward it to the other judges 
concerned with this problem. 


The temporary orders are continued. 


[] 69,739] United States v. Restonic Corporation. 


In the United States District Court for the Northern District of Illinois, Eastern 
Division. Civil Action No. 60 C 828. Dated May 27, 1960. 


Case No. 1531 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Price Fixing—Disseminating Price Information—Allocation of Markets—Refusal to 
Deal—Coercion (Fines)—Consent Decree—Mattresses.—A corporation and its 21 inde- 
pendent “member factories” (licensed or franchised to manufacture and sell mattresses and 
related products under the corporation’s trade name) were enjoined by a consent decree 
from agreeing to (1) fix prices, mark-ups, or other terms or conditions of sale, (2) ex- 
change or disseminate any information with respect to mark-ups or selling prices, or 
suggested selling prices, (3) allocate or apportion territories, markets or customers, and 
(4) refrain from competing with any person. Each of the manufacturers was enjoined 
from disclosing any price information prior to its general release. The corporation itself 
was enjoined from (a) establishing or suggesting prices, (b) aiding the consenting manu- 
facturers in the exercise of their “fair trade” rights, (c) cancelling or failing to renew 
any franchise or license agreement except for a breach of that agreement, and (d) penaliz- 
ing, by fine or otherwise, any manufacturer because of his practices with respect to the 
territories within which, the persons to whom, or the prices at which, he sells. 

See Combinations and Conspiracies, Vol. 1, § 2005.468, 2005.575, 2005.785, 2011.181, 
2011.218; Fair Trade, Vol. 1, f 3015.80. 

Trade-Marks—Licensing Others to Manufacture—Quality Controls Required of Trade- 
Mark Owner—Consent Decree.—A corporation was prohibited from franchising or licens- 
ing bedding manufacturers to make or sell such products under the corporation’s trade-mark 
unless it did, in fact, enforce the “quality controls” contemplated by the Trade-mark Act 
of 1946. 

See Combinations and Conspiracies, Vol. 1,  2013.900. 
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Department of Justice Enforcement and Procedure—Consent Decrees—Specific Relief 
—Trade-Marks.—A corporation engaged in the licensing or franchising of independent 
“member factories” to manufacture and sell bedding products under its trade name or trade- 
mark was ordered by a consent decree to require, as a condition to the continuation or 
issuance of such license or franchise, that the licensee or franchisee consent to be bound 
by the decree, such consent to be served upon the Government and filed with the court. 


See Department of Justice Enforcement and Procedure, Vol. 2, f 8301.30. 


Department of Justice Enforcement and Procedure—Consent Decrees—Permissive 
Provisions—Use of Already Prepared Advertising.—A consent decree provided that it 
should not be deemed to prohibit the publication of advertising and promotional materials 


actually prepared and contracted for prior to the entry of the decree. 
See Department of Justice Enforcement and Procedure, Vol. 2, 7 8321.48, 8421. 


For the plaintiff: Robert A. Bicks, Acting Assistant Attorney General; and William 
D. Kilgore, Jr., Paul A. Owens, Max Freeman, Earl A. Jinkinson, Harry H. Farris, Thomas 
Rooney, Attorneys, Department of Justice, Chicago, III. 


For the defendant: H. E. Dickinson, Vice President; Jacob Jurie, Secretary-Treas- 


urer; and A. L. Skolnik. 
Final Judgment 
[Consent Decree] 


Watter J. LABuy, District Judge [In full 
text]: The plaintiff, United States of 
America, having filed its complaint herein 
on May 27, 1960, and the parties hereto by 
their respective attorneys having consented 
to the entry of this Final Judgment without 
trial or adjudication of any issue of fact or 
law herein, and without admission by any 
party hereto with respect to any such issue; 


Now, Therefore, before the taking of any 
testimony, and without trial or adjudication 
of any issue of fact or law herein, and upon 
the consent of the parties hereto, it is hereby 

Ordered, Adjudged and Decreed as 
follows: 


I 


This Court has jurisdiction of the subject 
matter hereof and of the parties hereto. The 
complaint states claims for relief against 
the defendant under Section 1 of the Act 
of Congress of July 2, 1890, entitled “An 
Act to protect trade and commerce against 
unlawful restraints and monopolies,” com- 
monly known as the Sherman Act, as 
amended. 


II 
As used in this Final Judgment: 


(A) “Restonic” shall mean the defendant 
Restonic Corporation with its present prin- 
cipal place of business in Chicago, Illinois; 


(B) “Mattress” shall mean an item of 
bedding composed of an outer covering, or 
tick, enclosing inner springs, or a filling of 
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latex, synthetic foam, felt or other materials, 
or both, designed to be used as a pad for a 
bed and which usually rests upon bed springs 
or other foundation or support; 


'((C) “Foundation” shall mean an item of 
bedding apart from the bedstead, designed 
to support the mattress and often to pro- 
vide additional cushioning, and which is 
sometimes composed of an _ upholstered 
frame enclosing springs; 

(D) “Combination” shall mean a mattress 
and a foundation manufactured to be sold 
together as a set to match each other; 


(E) “Sleeper” shall mean a sofa bed, 
studio couch or Hollywood bed ensemble; 

(F) “Consenting manufacturer” shall 
mean a mattress manufacturer which signs 
its consent to be bound by the terms of 
this Final Judgment. 


III 


The provisions of this Final Judgment ap- 
plicable to defendant or to any consenting 
manufacturer shall apply to such defendant 
or such consenting manufacturer, its offi- 
cers, agents, servants, employees, subsid- 
iaries, successors and assigns, and to those 
persons in active concert or participation 
with any of them who receive actual notice 
of this Final Judgment by personal service 
or otherwise. 


IV 


[Specific Retief ] 


Defendant Restonic is ordered and di- 
rected within ninety (90) days from the 
date of entry of this Final Judgment to re- 
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quire as a condition to the continuation or 
the issuance of any franchise or license by 
defendant Restonic to manufacture or sell 
in the United States mattresses, founda- 
tions, combinations or sleepers under any 
Restonic trade name or trade-mark, upon 
the requirement that such franchisee or li- 
censee file with this Court, with a copy to 
be served on plaintiff, its consent to be 
bound by the terms of this Final Judgment. 
Defendant Restonic is further ordered to 
serve upon each mattress manufacturer 
holding or acquiring any such franchise or 
license from the defendant, a copy of the 
complaint in this action, together with a 
copy of the Final Judgment, with defendant 
Restonic maintaining a record of the fact and 
date of the furnishing of such complaint 
and Final Judgment. 


V 
[Prohibited Practices and Agreements] 


(A) Defendant Restonic is enjoined and 
restrained from: 

(1) establishing or suggesting any prices 
or other terms or conditions of sale for 
any mattress, foundation, combination or 
sleeper; 

(2) engaging in any action which may 
have the purpose or effect of aiding or 
assisting any consenting manufacturer to 
exercise those rights which may be granted 
by the Miller-Tydings Act or the Mc- 
Guire Act, commonly referred to as fair 
trade; 

(3) cancelling or failing to renew any 
franchise or license agreement except for 
a breach of the terms of that agreement; or 

(4) fining, discriminating against or 
otherwise penalizing any consenting man- 

'ufacturer for or on account of any prac- 
tices with respect to the territories within 
which, the persons to whom, or the prices 
at which mattresses, foundations, com- 
binations or sleepers are sold. 


(B) Defendant Restonic and consenting 
manufacturers are each enjoined and re- 
strained from entering into, maintaining, 
adhering to, enforcing, or claiming any 
rights under any combination, contract, 
agreement, understanding, plan or program 
between or among themselves or any other 
manufacturer of mattresses, foundations, 
combinations or sleepers: 


(1) to fix, determine, maintain or ad- 
“here to prices, suggested or recommended 
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prices, mark-ups or other terms or condi- 
tions of sale for any mattresses, founda- 
tions, combinations, or sleepers to any 
third person; 


(2) to allocate, divide or apportion ter- 
ritories, markets or customers for the sale 
or distribution of mattresses, foundations, 
combinations or sleepers; 


(3) to refrain from competing, or to 
leave any person free from competition 
in the manufacture, distribution or sale 
of mattresses, foundations, combinations 
or sleepers; 


(4) to exchange, collect or disseminate 
any information with respect to mark-ups 
or selling prices, or suggested selling 
prices, for mattresses, foundations, com- 
binations or sleepers. 


VI 


Each of the consenting manufacturers is 
enjoined and restrained from disclosing or 
revealing any information with respect to 
prices or other terms or conditions of sale 
for mattresses, foundations, combinations 
or sleepers prior to the general release of 
such information. 


Vi} 
[Quality Controls], 


Defendant Restonic is enjoined and re- 
strained from continuing, establishing or 
maintaining any system or program for 
franchising or licensing mattress manufac- 
turers to manufacture and sell mattresses, 
foundations, combinations or sleepers under 
any trade name or trade-mark owned or 
controlled by defendant Restonic unless such 
defendant does, in fact, establish, maintain 
and enforce appropriate quality controls 
with respect to such manufacture to the ex- 
tent contemplated by the Trade-mark Act 
of 1946, 60 Stat. 427. 


This Court expressly reserves jurisdiction 
to enter upon motion of the plaintiff such 
orders as may be appropriate with respect 
to any franchising or licensing system insti- 
tuted or maintained by defendant Restonic 
if the plaintiff establishes to the satisfaction 
of the Court that defendant Restonic has 
failed to maintain and enforce such appro- 
priate quality controls and such failure has 
resulted in a system or in practices incon- 
sistent with the antitrust laws or any provi- 
sion of this Final Judgment. 
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VIII 
[Prepared Advertising] 


This Final Judgment shall not be deemed 
to prohibit the publication, dissemination or 
use of advertising and promotional ma- 
terials, actually prepared and contracted for 
prior to the date of entry of this Final 
Judgment. 


IX 


For the purpose of securing compliance 
with this Final Judgment, duly authorized 
representatives of the Department of Justice 
shall, upon written request of the Attorney 
General or the Assistant Attorney General 
in charge of the Antitrust Division, and upon 
reasonable notice to the defendant or any 
consenting manufacturer made to its prin- 
cipal office, be permitted: 


(A) access during the office hours of 
such defendant or manufacturer to all books, 
ledgers, accounts, correspondence, memo- 
randa and other records and documents in 
its possession or control which relate to 
any matters contained in this Final Judgment ; 


(B) subject to the reasonable convenience 
of the defendant or the consenting manu- 
facturer, and without restraint or interfer- 
ence from such defendant or consenting 
manufacturer, to interview officers or em- 
ployees of the defendant, or such manufac- 
turer who may. have counsel present, 
regarding any such matters. 
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Upon written request of the Attorney 
General, or the Assistant Attorney General 
in charge of the Antitrust Division, de- 
fendant Restonic and any consenting manu- 
facturer shall submit such reports in writing 
with respect to any matters contained in 
this Final Judgment as may from time to 
time be necessary to the enforcement or 
carrying out of this Final Judgment. 


No information obtained by the means 
provided in this Section IX shall be divulged 
by any representative of the Department of 
Justice to any person other than a duly 
authorized representative of the Executive 
Branch of the plaintiff except in the course 
of legal proceedings to which the United 
States is a party for the purpose of securing 
compliance with this Final Judgment or as 
otherwise required by law. 


Xx 


Jurisdiction is additionally retained by 
this Court for the purpose of enabling any 
of the parties to this Final Judgment and 
any consenting manufacturer to apply to 
this Court at any time for such further 
orders and directions as may be necessary 
or appropriate for the construction or car- 
rying out of this Final Judgment, for the 
modification or termination of any of the 
provisions thereof, for the enforcement of 
compliance therewith, and for the punish- 
ment of violations thereof. 


[69,740] Flotill Products, Inc. v. Federal Trade Commission. 


In the United States Court of Appeals for the Ninth Circuit. 


June 1, 1960. 


No. 16,658. Filed 


Appeal from the United States District Court for the Northern District of California, 
Southern Division. Writs W. Ritter, District Judge. 


Clayton Antitrust Act 


Hearing Examiner’s Subpoena Duces Tecum—Enforcement in District Court— 
Court’s Power to Modify Administrative Subpoena.—A district court to which the 
Federal Trade Commission applied for enforcement of a hearing examiner’s subpoena 
duces tecum was not lacking in power to issue an order independent of, and different in 
character from, the administrative subpoena that was disobeyed (the examiner’s subpoena 
demanded data relating to all of respondent’s customers; the court limited it to “any three 
trade areas, and any four customers”). The proceeding in the district court was not 
ancillary to the prior administrative action, but formed an independent cause of action 
framed by the pleadings therein. Once the order of the district court was entered, the 
hearing examiner’s subpoena was superseded and became inoperative and irrelevant. As 
to the contention that the court’s order permitted a demand for records relating solely to 
intrastate commerce, it was held that whether particular transactions involve interstate 
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commerce must be initially determined by the Commission from the records it receives 
in response to the subpoena. 


See FTC Enforcement and Procedure, Vol. 2, { 8611.17, 8741.55. 


For the appellants: Jefferson E, Peyser, San Francisco, Cal.; 
(William Simon), Washington, D. C. 


For the appellee: Daniel J. McCauley, Jr., General Counsel; Alan B. Hobbes, 
Assistant Attorney General; E. K. Elkins, Attorney, FTC, Washington, LD BACs 


Affirming order in Federal Trade Commission Dkt. 7226. 


Before Macruper, Orr and JertTserG, Circuit Judges. 


Howrey & Simon 


[FTC Subpoena—Court Enforcement] 


Orr, Circuit Judge [Jn full text]: After 
what Flotill Products, Inc., hereafter Flotill, 
describes as a broad examination of its 
affairs, the Federal Trade Commission, 
hereafter Commission, issued its complaint 
charging that Flotill had violated and was 
violating the provisions of sections 2(c) and 
2(d) of the amended Clayton Act, 15 U. S. C. 
§13(c) and (d). Thereafter the Commission 
referred the case to a hearing examiner. 
During the course of the proceedings before 
the hearing examiner an application was 
made by counsel supporting the complaint 
for the issuance of a subpoena duces tecum. 
The subpoena was issued and Flotill, deem- 
ing it oppressive and illegally issued, refused 
to comply. The Commission then made 
application to the United States District 
Court for the Northern District of Cali- 
fornia, Southern Division for an order pur- 
suant to section 9 of the Federal Trade 
Commission Act, 15 U. S. C. $49, which 
reads in relevant part: 


nated at a later date by petitioner, at 
respondent’s place of business, before any 
representative of the Commission so desig- 
nated by it, on ten days notice from the 
Commission and that the said respondent 
permit the inspection and copying of any 
such document; provided however that 
respondent need not produce any of the 
documents described in said subpoena 
relating solely to the sale of dietetic 
foods.” 


Items 1, 2, 3 and 4 of the subpoena read: 


“1. A copy of the annual report for 
each year 1956, 1957, and 1958. 

2. A list of any and all products pro- 
duced and/or processed by respondents 
during 1956, 1957, and 1958, indicating 
the item, type, grade, and quantity pro- 
duced for each year. 

3. Such books, records, and documents, 
or certified tabulations thereof, as will 
disclose: 

(a) The names and addresses of each 
customer of respondents during each of 
the years 1956, 1957, and 1958; 

(b) The method of sale (‘direct’ or ‘in- 
direct’) to each customer listed in (a) and 


“Any of the district courts of the United 
States within the jurisdiction of which 
such inquiry is carried on may, in the 
case of contumacy or refusal to obey a 
subpoena issued to any corporation or 
other person, issue an order requiring 
such corporation or other person to ap- 
pear before the commission, or to produce 
documentary evidence if so ordered, or to 
give evidence touching the matter in ques- 
tion; and any failure to obey such order 
of the court may be punished by such 


the name of the broker, if ‘indirect’; 


(c) The total volume of sales to each 
customer listed under (a), per year; 

(d) The total amount of all advertising 
funds, promotional allowances, etc., paid 
or allowed per year during 1956, 1957, and 
1958 to each customer listed under (a). 


4, Regarding all customers in the trade 
area of Boston, Massachusetts, all invoices 
and credit memoranda for all sales during 
1956, 1957, and 1958.” 


court as a contempt thereof.” 


Flotill answered and after a hearing the 
district court entered the following order: 


“It Is Therefore Ordered that respond- 
ent, Flotill Products, Incorporated pro- 
duce the documents described in the said 
subpoena in items 1, 2 and 4, and as to 
item 3 relating only to any three trade 
areas, and any four customers irrespective 
of the trade areas specified, to be desig- 


Appellant makes no claim that the filing 
of a complaint by the Commission termi- 
nates its power to investigate but does assert 
that the hearing examiner is without au- 
thority to issue an “investigative” subpoena 
which Flotill claims he did here. We find 
it unnecessary to inquire into the validity 
of the subpoena issued by the hearing exam- 
iner because, as has been said by the Su- 
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preme Court of the United States, appeals 
such as this “raise only the question whether 
orders of court for the production of speci- 
fied records have been validly made... .” 
Okla. Press Pub. Co. v. Walling, 327 VU. S. 
186, 195 (1946). Flotill attacks the order of 
the district court on the ground that said 
court may not issue an order independent 
of and different in character from the ad- 
ministrative subpoena which was disobeyed. 
Its argument in support thereof is not per- 
suasive. Section 9 of the Federal Trade 
Commission Act, hereinbefore quoted, im- 
poses no such limitation on the court’s power 
to aid the Commission in an investigation 
admittedly authorized by Congress. The 
proceeding in the district court was not 
ancillary to prior administrative action but 
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formed an independent cate of action 
framed by the pleadings therein. J. C. C. v. 
Brimson, 154 U. S. 447, 487 (1894). Once 
the order of the trial court was entered, the 
hearing examiner’s subpoena was super- 
seded and became inoperative and irrelevant. 


Appellant does not claim that the order 
is oppressive but it does object that the 
order permits the Commission to demand 
records relating solely to intrastate com- 
merce. Whether a transaction the Commis- 
sion decides to investigate is one in interstate 
commerce is to be initially determined by 
the Commission from the records it re- 
ceives responsive to the court’s order. Okla. 
Press Pub. Co. v. Walling, supra; Endicott 
Johnson Corp. v. Perkins, 317 U. S. 501, 
(1943). Order Affirmed. 


[69.741] Climatic Air Sales, Inc. v. Climatic Air Distributors of South Texas, et al. 
In the Texas Court of Civil Appeals, Sixth District, Texarkana, Texas. No. 7216. 


Dated May 3, 1960. 


Appeal from the District Court of Smith County, Texas. 


Texas Antitrust Laws 


Exclusive Agencies—Appointing Exclusive Distributor for Specific Territory—Texas 
Antitrust Laws.—A trial court erred in granting summary judgment in favor of a defend- 
ant which, having been sued for money due on account, cross-claimed that the contract, 
by appointing defendant an exclusive distributor for the plaintiff’s automobile air-condi- 
tioners in 66 counties, constituted a restraint of trade in violation of the Texas Antitrust 
Laws. The language “we will refrain from appointing other distributors in the area,” and 
“agrees to turn over to [the distributor] all inquiries and orders for the above described 
area,’ could be understood to mean that the manufacturer was bound to sell exclusively 
to the distributor in the named counties. But other language, omissions, and the stated 
purpose of the contract left an element of uncertainty as to the true agreement of the 


parties. Hence, summary judgment was improper. 
See Combinations and Conspiracies, Vol. 1, { 2321.46. 
For the appellant: Goodwin, Cavin & Lambert, Tyler, Texas. 


For the appellees: Spruiell, Lowry, Potter, Lasater & Guinn, Tyler, Texas. 


[Exclusive Distributorship] 


Cuanick, Chief Justice [In full text]: This 
is an appeal from a summary judgment for 
defendants in the trial court. Judgment is 
reversed and the case remanded for further 
development. 

The appellant, Climatic Air Sales, Inc., 
the corporate successor to J. W. Durrett, 
as plaintiff, filed a suit upon sworn account 
for items totalling $14,563.11 and an attor- 
ney fee of $4,854.37, in a district court of 
Smith County, against the appellees, David 
Bland and L, E. Wilson, Jr., d/b/a Climatic 
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Air Distributors of South Texas, as defend- 
ants. Climatic Air Sales, Inc., will be re- 
ferred to as manufacturer and the Bland 
and Wilson firm as distributor in the fol- 
lowing discussion. 


After notice and hearing the Judge of the 
trial court sustained a motion for summary 
judgment filed by the distributor and thereby 
held that the agreement of March 7, 1958 
was a conspiracy in restraint of trade as 
defined by Art. 7428 V. A. C..S., and was 
void and unenforceable by reason of the 
provisions of Art. 7437 V. A. C. S. These 
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two articles are a part of the comprehensive 
statutory expressions of public policy re- 
lating to Monopolies, Trusts, and Conspiracies 
against Trade, embraced in Title 126, Re- 
vised Civil Statutes of Texas, 1925. 


The record before the trial court in the 
summary proceeding, contained the manu- 
facturer’s petition on sworn account, the an- 
swer and cross-action of the distributor and 
the motion for summary judgment which 
had attached to it an affidavit that the items 
listed in the account were purchased under 
the terms of the agreement of March 7, 
1958 and a copy of that agreement. The 
contract with the formal parts and lists of 
counties omitted and the paragraphs num- 
bered for easier reference is as follows: 


(1) “This letter will evidence the agree- 
ments between David Bland and L. E. 
Wilson, Jr., on the one hand, and J. W. 
Durrett on the other, which agreements 
are as follows: 


(2) David Bland and L. E. Wilson, Jr., 
agree in their individual capacities or as 
owners of all of the stock of a corporation 
to be formed by them to act as distribu- 
tors of Climatic Air refrigerated automo- 
bile air conditioners in the following 
counties of the State of Texas: (Counties 
listed). 

(3) It is agreed that Bland and Wilson 
and/or the corporation formed, have had 
experience in merchandising and selling 
automobile air conditioning units and that 
they will use their best efforts to promote 
the sale of Climatic Air throughout the 
territory, and that J. W. Durrett and/or 
his sales organization will assist by fur- 
nishing materials which are available for 
advertising. 

(4) This agreement to remain in effect 
for a period of three years from accept- 
ance hereof, provided, however, that should 
David Bland and L. E. Wilson, Jr., or 
such corporation as may be formed, fail 
to sell a total of 400 Climatic Air units 
in Corpus Christi, Austin and San Antonio 
during the first year of this agreement, 
then J. W. Durrett and/or his sales or- 
ganization shall have the right and option 
of cancelling the agreement as to these 
areas. The counties which will be released 
under the cancellation are as follows: 
(Counties listed). 

(5) J. W. Durrett, individually, and as 
Executive Officer of the company han- 
dling Climatic Air, agrees to turn over to 
Bland and Wilson and/or their corpora- 
tion, all inquiries and orders for the above 
described area received for Climatic Air 
and that we will refrain from appointing 
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other distributors in the area hereinabove 
set out during the term of this contract. 


(6) Terms of the sale of units will be 
that you will remit to Climatic Air upon 
receipt of units cash, less 2% if paid at 
the time of delivery to you. This account 
payable at Tyler, Texas. Sales made f.o.b. 
Tyler. 

(7) Contemporaneously with the ac- 
ceptance of this agreement J. W. Durrett 
will pay the sum of Five Hundred Dollars 
($500.00) to David Bland and L. E. Wilson, 
Jr., to assist in defraying expenses in 
Opening a new location for the handling 
of Climatic Air. It is agreed that the busi- 
ness name of the organization, whether 
it be partnership or corporation, may in- 
clude in its name the words ‘Climatic Air 
Distributors of South Texas.’ 


(8) It is further understood and agreed 
that any defective parts falling within the 
terms of the general warranty to ultimate 
purchasers of Climatic Air units may be 
returned by you for credit, accompanied 
by properly filled out return material tag, 
and that permission of Climatic Air will 
not be required for these returns. You 
shall pay the freight one way and Climatic 
Air will pay the freight the other way. 


(9) This contract is not assignable, 
without the specific consent in writing of 
J. W. Durrett and/or Climatic Air Sales, 
Inc., except as to the corporation herein 
mentioned.” 


Paragraphs II and III of the distributors 
cross-action read: 


Salle 


“By the terms of the above mentioned 
Contract, Cross-Defendant appointed Cross- 
Plaintiffs as distributor for Climatic Air 
refrigerated automobile air-condition[ers] 
in approximately sixty-six (66) Counties 
named in said agreement and Cross-De- 
fendant agreed that during the term of 
said Contract it would ‘turn over to Bland 
and Wilson and/or their Corporation, all 
inquiries and orders for the above de- 
scribed area received for Climatic Air’ 
and agreed to ‘refrain from appointing 
other distributors in the area’ described. 
Cross-Plaintiffs represent that notwith- 
standing such agreements by Cross-De- 
fendant, Cross-Defendant immediately 
began to contact many of Cross-Plaintiffs’ 
dealers and customers within the contract 
area and offered to sell Climatic air-con- 
ditioning units to them at a price of $15.00 
less than the suggested dealer price, which 
it had quoted to Cross-Plaintiffs. That as 
a result of Cross-Defendant’s offering to 
sell and selling such units at a reduced 
price in the same area where Cross-Plain- 
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tiffs were attempting to sell such units, it 
was necessary for Cross-Plaintiffs to re- 
duce their price in the entire area by 
$15.00 per unit. During the term of said 
contract, Cross-Plaintiffs sold 600 units 
at the reduced price and were thereby 
damaged by Cross-Defendant’s breach of 
said Contract in this respect by the amount 
of $9,000.00. 


“DET 


“Cross-Plaintiffs further represent that 
Cross-Defendant breached said Contract 
in making sales to others during the term 
of the Contract within the area where it 
had agreed to turn over to Cross-Plaintiffs 
all inquiries and orders for such products. 
Cross-Plaintiffs are not in a position to 
state definitely the number of units sold 
by Cross-Defendant within such area dur- 
ing the term of the Contract, as this in- 
formation is a matter solely within the 
knowledge of Cross-Defendant, but Cross- 
Plaintiffs do know that Cross-Defendant 
sold many units to a firm by the name of 
LoMerc, Inc., and to other dealers and 
garages within the area covered by Cross- 
Plaintiffs’ Contract. The units sold to 
LoMerc, Inc., were identical to the Climatic 
air-conditioning units sold to Cross-Plain- 
tiffs except that they bore a different 
name plate and they were in direct com- 
petition with Cross-Plaintiffs in the area 
covered by Cross-Plaintiffs’ Contract. Cross- 
Plaintiffs, upon information and_ belief, 
allege that during the term of said con- 
tract, Cross-Defendant sold at least 1000 
units within the area covered by Cross- 
Plaintiffs’ Contract and deprived Cross- 
Plaintiffs of a profit of $45.00 per unit on 
such sales, to Cross-Plaintiffs’ damage in 
the amount of $45,000.00. That had Cross- 
Defendant abided by its Contract to refer 
all inquiries and orders for such units 
within the area covered by Cross-Plain- 
tiffs’ Contract to Cross-Plaintiffs, and if 
Cross-Defendan[t] had otherwise complied 
with its Contract, Cross-Plaintiffs would 
have realized a profit of $45.00 on each 
and every unit sold within the area cov- 
ered by their Contract.” 


It is to be observed that the contract does 
not in express terms commit or bind the 
manufacturer to sell units to the distributor. 
Resort to implication and construction of 
the Janguage used must be made to arrive 
at a conclusion that the manufacturer agreed 
to sell units exclusively to the distributor in 
the area described. Among the stated pur- 
poses of the contract is that of creating a 
distributor in South Texas, opening a new 
location of handling the manufacturer’s prod- 
uct and using the experience of the distribu- 
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tor to promote sales. The provisions of 
paragraph 5 appear to be the basis of the 
trial court’s conclusion that the agreement 
is a combination in restraint of trade. 


[Uncertainty of Meaning] 


The agreement is susceptible of being 
construed as a contract by the manufacturer 
to sell air conditioning units exclusively to 
the distributor in the 66 counties named. 
But such meaning is not expressed in apt 
words; it is only by construction the lan- 
guage can be given that meaning. Giving 
the words used in framing the agreement 
their ordinary and usual meaning, which 
must be done in construing a contract such 
as this, the language “we will refrain from 
appointing other distributors in the area” 
and “agrees to turn over to Bland and 
Wilson and/or their corporation, all inquiries 
and orders for the above described area” 
can be understood to mean that the manu- 
facturer is bound to sell its air conditioning 
units exclusively to the distributor in the 
counties named. But other language, omis- 
sions and the stated purpose of the contract 
leave an element of uncertainty as to the 
true understanding and agreement of the 
parties. 


The phrase “orders for the above de- 
scribed area” is not clear and unambiguous. 
It might refer to a processing and handling 
of orders by a distributor and not a refusal 
to sell to any one except the distributor. It 
may be that it refers only to purchase or- 
ders for units but a process of construction 
must be used to reach that meaning. The 
Century Dictionary and Cyclopaedia ascribed 
more than 20 meanings to the word “order”. 
The word cannot be said to have a fixed 
meaning under all circumstances, but its 
meaning must be determined from the con- 
text in which it is used and with reference 
to the purpose sought to be expressed. 


The clause “we will refrain from appoint- 
ing other distributors” is also an ambiguity. 
As used it could refer to Bland and Wilson. 
Assume, however, that it refers to the manu- 
facturer and means the manufacturer agrees 
not to appoint other distributors. Such 
meaning standing alone does not exclude a 
recognition by the parties that existing dis- 
tributors, dealers and salesmen were then 
operating in the area alfected by the con- 
tract. and is consistent with the admitted 
circumstances that other distributors, deal- 
ers and salesmen operated in the area im- 
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mediately after the contract was made. The 
language does not counter an interpretation 
that the contract contemplated and recog- 
nized that other distributors, dealers and 
salesmen were then authorized to sell in the 
territory. 


Since the meaning of the terms used are 
uncertain and the intention of the parties 
not clear, under all the circumstances dis- 
closed by the record including the admis- 
sion made in distributors cross action, the 
practical construction placed upon the agree- 
ment by the parties before the dispute arose 
has revelancy in determining the true agree- 
ment. See Lone Star Gas Company v. X-Ray 
Gas Company, 139 Tex. 546, 164 S. W. 2d 
504 and the numerous authorities cited 
therein. Syl. 5-7. 


The admissions made by the distributor 
in its cross-action, which are quoted above, 
that the manufacturer had been selling to 
many others in the area shows that a practi- 
cal construction of the agreement antedating 
this dispute had been made which, if it ex- 
pressed the true contractual relationship of 
the parties, would not violate the monopoly 
laws. It is true that the pleading alleges 
the manufacturers’ sales to others was a 
breach of contract; nevertheless, it is an 
admission of a construction of the contract, 
without complaint from the distributor prior 
to this suit, so far as the record shows, that 
the manufacturer was not obligated to sell 
exclusively to the distributor and affirma- 
tively shows that the manufacturer had not 
construed the contract as requiring it to 
violate the provisions of Art. 7428 in its 
performance under the contract. This ad- 
mission of a practical construction of the 
contract indulged by the parties prior to 
suit raises an issue of fact as to the meaning 
of the language the parties used in writing 
their agreement. 


Generally where parties to a contract have 
given it a construction by their acts and 
partial performance the court will consider 
and give great, if not controlling, weight to 
their construction in making an interpreta- 
tion of the agreement. Marathon Oil Com- 
pany v. Edwards, 96 S. W. 2d 551, err. dis.; 
McMillin v. Wilson, 121 S. W. 2d 1029 E. 
Dism.; Scanlan v. Houston Lighting & Power 
pene 55, W. 2d053/ B/R. lexas Law- of 
Evidence, (McCormick and Ray), p. 542, 
Sec: 16875 Conttacts 14 GIS py 755,. Sec 
$25; .10-A, .T. Juris., p. 363-366, Sec. 179. 
However, the practical construction made 
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by the parties is resorted to only when the 
language used is ambiguous, uncertain, in- 
definite, obscure, equivocal, or not clear and 
there is doubt as to its meaning and appli- 
cation. 2 Texas Law of Evidence (McCormick 
and Ray) Sec. 1681-1687. Contracts, 10-A, 
T. J., p. 366, Sec. 179. In this case the ab- 
sence of apt language to show an agreement 
by the manufacturers to sell exclusively to 
the distributor and action of the parties 
consistent with a non-exclusive franchise 
renders doubtful the actual agreement made 
and requires the ascertainment of the facts 
and circumstances surrounding the transaction. 


In this summary proceeding under Rule 
166a, the distributor had the burden of 
showing conclusively that there was no 
genuine issue as to any material fact estab- 
lishing under the provisions of Arts. 7428 
and 7437 its defense against the sworn 
account. 


Kaufman v. Blackman, 239 S. W. 2d, 422, 
n.w.h., quotes from 22 Texas Law Review, 
page 438, as follows: 


“ke %* * Tt is historical that in admin- 
istering summary judgment practice the 
courts have been inclined to be critical 
of the showing made by the moving 
party. Customarily he is held strictly to 
a conclusive showing that no fact issue 
exists and that he is entitled to judgment 
without further delay. Conversely, the 
courts accord the resisting party consid- 
erably more indulgence; the motion will 
be denied if it appears that a substantial 
fact dispute may exist, regardless of in- 
formalities or defects in the resisting party’s 
papers.” 


and then concludes: 


“The underlying purpose of Rule 166a 
was elimination of patently unmeritorious 
claims or untenable defenses; not being 
intended to deprive litigants of their right 
to a full hearing on the merits of any real 
issue of fact. It should be temperately 
and cautiously applied, ‘lest abuse reap 
nullification.’ ” 

The Court of Civil Appeals in De LaGarza 
v. Ryals, 239 S. W. 2d 854, n.w-h., in the 
course of its opinion quoted from Sarnof v. 
Giaglia, 165 Fed. 2d 169, where it is said: 

“x & %* All doubts as to the existence 
of a genuine issue as to a material fact 
must be resolved against the party mov- 
ing for a summary judgment.” 

Gulbenkian v. Penn, 151 Tex. 412, 252 
S. W. 2d 929 at page 931 sums up the duty 
of the trial court in considering the record 
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before it in a summary judgment proceed- 
ing and cites and quotes from Kaufman v. 
Blackman and De LaGarza v. Ryals. 


[Restraint of Trade Not Shown] 


Since the record does not conclusively 
show an agreement in restraint of trade, 
and does not exclude but rather upon its 
face shows a practical construction of the 
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authorities cited next above the summary 
judgment was improvidently granted and 
the case must be remanded to the trial court 
for further proceedings. Remand does not 
imply the necessity of a trial on the merits 
if under additional pleadings, admission or 
evidence it may be conclusively determined 
that no genuine issue of fact exists. 


The judgment of the trial court is re- 


agreement which is not illegal, under the versed and remanded. 


[7 69,742] Lehmann Trading Corporation; Ghana Philatelic Agency, Ltd.; Togo 
Philatelic Agency, Ltd.; and Suriname Philatelic Agency, Ltd. v. J & H Stolow, Inc.; 
Fatoullah & Lazar, Inc.; Khanbaba Fatoullah and Nedjat Lazar, individually and as 
co-partners d.b.a. Fatoullah and Lazar; Francis J. Parker and Marian Parker, individually 
and as co-partners d.b.a. Tribune Stamp Co.; Jack Kantor, d.b.a. Kent Stamp Company; 
Leonid Tankel, d.b.a. General Stamp Co.; John H. Lepane; Jack Rubin; and Julius H. 
Stolow. 


In the United States District Court for the Southern District of New York. Civ. 
154-137. Filed May 27, 1960. 


Defenses to Antitrust Actions—Sufficiency of Complaint (Exclusion from Trade)— 
Stockholder’s Capacity to Sue—A complaint charging that defendants conspired to 
compel the plaintiffs (agents for certain foreign governments for the sale of stamps) to 
grant the defendants discriminatorily lower prices than were charged to the defendants’ 
competitors, to destroy the plaintiffs’ business, to exclude the plaintiffs from the industry, 
and to destroy the value of the stamps dealt in by the plaintiffs was held sufficient with 
the observation that “[i]t is idle to attack such a complaint in an antitrust case in this 
circuit.” The court also struck a defense based on the proposition that a plaintiff cannot 
recover under the antitrust laws for injuries incurred in his capacity as a stockholder, 
because these plaintiffs might have been injured in other capacities. 


See Combinations and Conspiracies, Vol. 1, f 2005.630, 2005.660; Private Enforcement 
and Procedure, Vol. 2, | 9005.85. 


Defenses to Antitrust Actions—Violations by Enforcing Party—Sellers of stamps 
(as agents for certain foreign governments), in an action charging a conspiracy to compel 
them to discriminate in price in favor of defendants, were denied a motion to strike 
a defense in which it was claimed that plaintiffs participated in and enjoyed the benefits 
of the activities complained of. Cases supporting the proposition that a claim of antitrust 
violation by a plaintiff is not a defense were distinguishable because, in the instant case, 
it was charged that plaintiffs were parties to the alleged misconduct. 


See Private Enforcement and Procedure, Vol. 2, § 9040. 
For the plaintiffs: Lester Lewis Jay, New York, N. Y. 


For the defendants: Rosenman, Goldmark, Colin & Kaye (for all defendants except 
defendant Leonid Tankel d.b.a. General Stamp Co.), New York, N. Y. (Asa D. Sokolow, 
of counsel). 

Opinion “Second Defense 
“13. The complaint fails to state a claim 
against any of the defendants upon which 
relief can be granted. 


“Third Defense 


“14, Plaintiffs have participated to such 
an extent in the activities complained of 
and have so enjoyed the benefits thereof, 


[Defenses to Antitrust Action] 


Dimocx, District Judge [Jn full text]: 
Plaintiffs in this private antitrust action 
move under Rule 1Z(f) BYR. Givi! Py*to 
strike certain defenses as “insufficient in 
law”. As enumerated in defendants’ an- 
swer these defenses are: 
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and have themselves so violated the 
antitrust laws, as to be disentitled from 
maintaining any of the alleged rights of 
action set forth in the complaint. 


“Fourth Defense 


“15. Plaintiff Lehmann Trading Cor- 
poration has failed to state any claim in 
the complaint against the defendants upon 
which relief can be granted. Plaintiff, 
as a stockholder, has not suffered any 
injury to its business or property within 
the meaning and intent of the antitrust 
laws by reason of any alleged violations 
of these laws by any of the defendants.” 
A defendant has a choice of two ways 

to raise the point of failure of the plaintiff 
to state a claim upon which relief can be 
granted. He may, under Rule 12(b) F. R. 
Civ. P., assert the “defense” by motion. 
This motion need do no more than use 
the words of the rule. Form 19, Appendix 
of Forms, F. R. Civ. P. Defendant may, 
in the alternative, under Rule 12(h), make 
the “defense” at the trial on the merits. 


Rule 12(b)(6) permits a defendant to 
assert in his answer the “defense” of failure 
to state a claim upon which relief can be 
granted. Form 20 gives the same form 
for the defense as Form 19 gives for the 
motion. This privilege to state the defense 
in the answer does not enlarge the rights 
of the defendant but serves as an invi- 
tation to the plaintiff to test the sufficiency 
of the complaint in advance of trial by 
moving under Rule 12(f) which empowers 
the court on such a motion to “order stricken 
from any pleading any insufficient defense”. 
Plaintiffs have made such a motion here. 


Defendants do not accept this conclu- 
sion that such a motion raises the question 
of the validity of the complaint. They 
argue that on such a motion the only 
question presented is whether the defend- 
ants have correctly copied out the words 
of the rule “failure to state a claim upon 
which relief can be granted”. I do not 
believe that the rules contemplate any such 
idle ceremony. A plaintiff’s motion under 
Rule 12(f) to strike out as insufficient a 
defense that the complaint does not state 
a claim upon which relief can be granted 
presents the question whether the defense 
is insufficient because the complaint is suf- 
ficient. See Ferreira v. Sawayama-Kisen KK, 
DGS. DANY en 171 Pe Supp: 96: 
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[Conspiracy Charged] 


I must therefore proceed to the question 
of the sufficiency of the complaint. Ac- 
cording to the complaint, which asks 
for an injunction and damages, plaintiffs 
are agent and sub-agents of certain foreign 
governments for the sale of stamps. The 
unlawful activities alleged against defend- 
ants are a conspiracy to induce and compel 
plaintiffs to grant them discriminatorily 
lower prices in the sale of stamps than 
charged to defendants’ competitors, to de- 
stroy the good will and business of plain- 
tiffs, to eliminate plaintiffs from the stamp 
vending industry, and to destroy the value 
of the stamps dealt in by plaintiffs. Plain- 
tiffs also allege certain overt acts in fur- 
therance of the conspiracy. 

It is idle to attack such a complaint 
in an antitrust case in this circuit. Nag- 
ler v, Admiral Corporation [1957 TrapEe CAsEs 
J 68,839], 2 Cir., 248 F. 2d 319; see also 
Rosen v. Texas Company [1958 TrapE CASES 
169,012] 5e DC: (Ss Di N Ye 161) se Supp: 
55: 

The motion to strike out the second 
defense is granted. 


[Violations by Complaining Party] 


Plaintiffs argue that the allegations of the 
third defense are insufficient even to give 
notice of the defendants’ position. I have 
no doubt that the requirements for an 
affirmative defense are no more stringent 
than those for a complaint. On that analogy 
a defense is good unless it appears to a 
certainty that plaintiffs would succeed de- 
spite any state of facts which could be 
proved in support of the defense. See 
Rosen v. Texas Company [1958 TRADE CASES 
7 69,012], supra. The third defense passes 
that test. 

Plaintiffs also say, in attacking the third 
defense, “It is well settled law that a claim 
of antitrust law violation against a plaintiff 
is not a defense to a charge of antitrust 
law violation brought by a plaintiff against 
a defendant”. All of the cases, however, 
which they cite in support of this propo- 
sition are distinguishable from the case at 
bar. In none of them was there claimed 
as is here that plaintiffs participated in the 
very acts complained of. On the other 
hand defendants have cited cases in which 
plaintiffs were claimed to be parties to the 
alleged illegal acts. These are Pennsylvania 
Water & P. Co. v. Consolidated G. E. L. 
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& P. Co., 4 Cir. [1954 Trane Cases { 67,641], 
209 F. 2d 131, cert. den. 347 U. S. 960; 
H. & A. Selmer, Inc. v. Musical Instrument 
Exchange, D. C. S. D. N. Y. [1957 TRAbE 
Cases { 68,800], 154 F. Supp. 697. In each 
of these cases the court admitted that 
the defense of unclean hands had been 
greatly restricted but held that the defense 
of “in pari delicto” was still available and 
applied where the plaintiff was a party to 
the alleged illegal conspiracy forming the 
basis of the claim. See also New York 
Credit Men’s Adj. B. v. Bruno-New York, 
inch Ds Cass WieN, Y., [1954 bRADE, CASES 
{ 67,718], 120 F. Supp. 495. Since the de- 
fense here admits of the construction that 
plaintiffs were parties to the alleged mis- 
conduct, the defense should stand. Plain- 
tiffs state that these acts could not have 
been joined in by them “unless they were 
contemplating economic suicide, and even 
if engaged in could not have produced 
‘benefits’ for the plaintiffs.” Defendants 
counter by saying that it may develop at 
trial that plaintiffs granted discriminatorily 
lower prices to sell more stamps and make 
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more profits. Whether or not plaintiffs 
discriminated or agreed to do so willingly 
or under coercion involves factual deter- 
minations that must await the taking of 


evidence. The third defense will not be 
stricken. 
[Stockholders Suits] 
The fourth defense is similar to the 


second defense except that it particular- 
izes a manner in which the complaint is 
said to fail to state a claim upon which 
relief can be granted. The motion, like 
the motion to strike the second defense, 
raises the question of the validity of the 
complaint. Plaintiffs do not dispute the 
proposition urged by defendants that a 
plaintiff cannot recover under the anti- 
trust laws for injuries incurred in his 
capacity as a stockholder. Under our lib- 
eral rules of pleading, however, proof that 
plaintiff Lehmann Trading Corporation suf- 
fered injuries in some other capacity would 
be admissible under the allegations of the 
complaint. The motion to strike the fourth 
defense is granted. So ordered. 


[f 69,743] Corning Glass Works v. Max Dichter Company, Inc. and Man-Bur Sales, 


Inc. 


In New Hampshire Supreme Court. No. 4837. Argued May 5, 1960. Decided May 


31, 1960. 


New Hampshire Fair Trade Act 


Fair Trade—Constitutionality—‘Non-signer” Provision—Due Process—Delegation of 
Legislative Power.—The “non-signer” provision of the New Hampshire Fair Trade Act, 
which declares it unfair competition to sell below stipulated fair trade prices whether the 
seller “is or is not a party to the contract,” does not deny such “non-signers” due process 
in violation of the New Hampshire Constitution. The court, refusing to declare the act 
“indisputably unreasonable,” expressed its belief “that a government of laws is best served 
when, in such situations as the present, a court exercises sufficient judicial restraint so 
that it does not substitute its economic or sociological predilections for those of the 
Legislature.” 


Further, since the statute prescribed reasonable standards and policies, and required no 
persons or agencies to make it effective, “there is no invalid delegation of [legislative] 
powers.” 


See Fair Trade, Vol. 1, J 3085. 


Fair Trade—Who May Establish Fair Trade Prices—“Vendor.”—A manufacturer 
of cooking utensils, although it sold to “middlemen” and did not sell directly to retailers, 
was nevertheless a “vendor” and therefore entitled to enter into fair trade contracts with 
retailers and establish fair trade prices. To hold otherwise would destroy a major purpose 
of the law and make it’ “impotent to achieve the desired result of protecting the trademark 
as symbolizing the good will of the manufacturer or producer,” 


See Fair Trade, Vol. 1, J 3170. 
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Corning Glass Works v. Max Dichter Company, Inc. 

Fair Trade—Defenses—Abandonment of Fair Trade Program—Permitting Some 
Dealers to Give Trading Stamps.—A manufacturer of cooking utensils did not waive or 
abandon its right to enforce its fair trade prices by permitting some dealers to give cash 
discounts or stamps as a bonus with purchases. The giving of stamps is “no more than 
a normal cash discount” and “may be equated to the offering of free delivery or free 


parking.” 
See Fair Trade, Vol. 1, J 3294, 3440. 


For the plaintiff: Devine, Millimet & McDonough (Shane Devine, orally); Booth, 
Wadleigh, Langdell, Starr & Peters (Langdell, orally), and Walter D. Ford for E. I. 
duPont de Nemours & Company, as amicus curiae. 


For the defendants: McLane, Carleton, Graf, Greene & Brown (Greene, orally). 


[Fair Trade—Constitutionality ] 


Petition, for injunction under the pro- 
visions of the New Hampshire Fair Trade 
Law, RSA ch. 357. After the issuance of 
an ex parte temporary injunction, the de- 
fendants moved to dismiss on the grounds 
that the statute was unconstitutional and 
filed an answer setting up various defenses 
in the alternative and seeking vacation of 
the temporary injunction and dismissal of 
the petition. 


The plaintiff contends that it is entitled 
to a permanent injunction because defend- 
ants have sold its fair traded products in 
violation of RSA ch. 357. The defendants 
claim that this statute is unconstitutional 
because in conflict with Pt. I, Art. 15th, 
Pet Ari Sth and Pret Art. 8370f the 
Constitution of the State of New Hamp- 
shire. It is also defendants’ position that 
plaintiff's fair trade contracts are unen- 
forceable for lack of consideration; that 
they do not comply with the statute because 
they are not contracts between a vendor 
and his vendee; because they provide for 
unilateral amendment; and because they 
contain exceptions not provided for in the 
statute. The defendants further assert that 
the plaintiff has waived or abandoned any 
rights which it may have had under its fair 
trade contracts or is precluded from en- 
forcing them because it has permitted re- 
tailers to give cash discounts or trading 
stamps in connection with the sale, at fair 
trade prices, of its fair traded products. 
The plaintiff denies that these defenses 
operate to deprive it of its right to injunction. 

The parties have agreed upon the follow- 
ing facts: 

(1) The plaintiff is a corporation duly 
organized and existing under the laws of 
the State of New York with a principal 
place of business in Corning, New York. 
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The plaintiff is registered to do business in 
this state. 

(2) The defendant, Max Dichter Com- 
pany, Inc., is a corporation duly organized 
and existing under the laws of the State 
of New Hampshire with a principal place 
of business in Manchester, New Hampshire, 
where it operates a retail store under the 
trade name of “Forest Hills Factory Outlet”. 


(3) The defendant, Man-Bur Sales, Inc., 
is a corporation duly organized and existing 
under the laws of the State of New Hamp- 
shire with a principal place of business in 
Manchester, New Hampshire. Man-Bur 
Sales, Inc. is a concessionaire of Max 
Dichter Company, Inc., and as such con- 
cessionaire operates the hardware department. 

(4) The plaintiff is engaged in the busi- 
ness of manufacturing ovenware, dinner- 
ware, bakingware and other items, utensils 
and objects which bear, or the labels or 
containers of which bear the plaintiff's trade- 
marks or brands, “Pyrex” and “Corning” 
and which are in fair and open competition 
with commodities of the same general class 
produced by others. 


(5) The plaintiff has expended large 
sums of money in promoting and advertis- 
ing said products and has established a 
valuable reputation and good will for said 
products and for the trademarks, brands, or 
names under which they are sold. 

(6) As of January 1, 1959, the plaintiff 
had entered into ten (10) so-called fair 
trade contracts with retailers in the State 
of New Hampshire, which contracts have 
remained in force to the present time. 
Neither of the defendants has signed one 
of the plaintiff's fair trade contracts. 

(7) Pursuant to said contracts the plain- 
tiff has establishhed minimum resale prices 
for its fair traded goods by issuance of 
minimum retail price schedules on various 
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occasions prior to and since commencement 
of this action, which minimum resale prices 
have been changed by the plaintiff on vari- 
ous occasions prior to and since the commence- 
ment of this action. On such occasions the 
defendants were notified of the existence 
and nature of plaintiff’s fair trade contracts 
and copies of the price schedules were 
mailed to them. 


(8) The plaintiff’s fair traded products 
are sold in approximately 230 retail outlets 
throughout the State of New Hampshire, 
including “Forest Hills Factory Outlet”. 
The retailers buy the plaintiff's products 
from distributors and not from the plaintiff 
itself. 


(9) Both of the defendants follow a pric- 
ing policy under which their merchandise 
is sold to the public at cost plus 21% to 
27%. Both of the defendants are operating 
at a net profit. 


(10) Prior to the issuance of the ex parte 
temporary injunction in this case the de- 
fendants, in keeping with their general 
pricing policy, offered for sale and sold the 
plaintiff's fair traded goods at prices which 
were less than the fair trade prices estab- 
lished by the plaintiff. These sales were not 
made under such conditions as would bring 
them within the exceptions set forth in 
RSA 357 :11-11Iz 


(11) The parties know of no retailer in 
the state who is currently selling the plain- 
tiff’s trademarked goods at a gross price 
which is lower than the fair trade price set 
by the plaintiff. However, numerous re- 
tailers give cash discounts or trading stamps 
in connection with the sale of plaintiff’s 
fair traded goods. Such discounts and trad- 
ing stamps are currently given with the 
knowledge and permission of the plaintiff. 
Such permission was granted on or prior to 
January 23, 1959 and stated in the plaintiff’s 
fair trade minimum retail price list, effective 
March 1, 1959 (which list is available to 
all retailers as follows): 


“Cash Discount—Trading 
Stamp Policy. 


“Tt shall not be a violation of Corning’s 
Fair Trade Contracts for a retailer: (1) 
to allow his customers interest-free credit; 
(2) to allow to his customers a bona fide 
discount for cash payment; or (3) to 
allow to his customers gifts, certificates, 
stamps or coupons, provided that (a) the 
posted or advertised price of any com- 
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modity or commodities shall not be less 
than the minimum price or prices stipu- 
lated by the seller hereunder and, (b) 
the amount or value of such allowance 
does not exceed 3% of the amount of the 
price established by the seller.” 


Further facts appear in the opinion. 
Transferred without ruling by GRANT, J. 


[O pinion—Due Process] 


BLANDIN, Justice [In full text]: I. The 
first issue before us is whether our Fair 
Trade Law (RSA ch. 357) violates the due 
process clause of our constitution, Pt. I, 
Art. 15th. 


The act provides in substance that no 
contract which relates to the sale or resale 
of a commodity bearing a trademark or the 
producer’s name and which is in “fair and 
open competition with commodities of the 
same general class produced by others shall 
be deemed in violation of any law of the 
state” because the contract contains pro- 
visions “that the buyer will not resell such 
commodity at less than the minimum price 
stipulated by the vendor; that the producer 
or vendee require upon the sale of 
such commodity to another” that the pur- 
chaser agree he will not resell it “at less 
than the minimum price stipulated by such 
producer or vendee”. RSA 357:1. 


Section 2 of the same law provides that 
anyone who “wilfully and knowingly” sells 
or advertises such commodity at less than 
the stipulated price is engaged in unfair 
competition whether he is or is not a party 
to the contract, and “any person” injured 
thereby may bring an action. It is further 
provided that “any person” may maintain 
proceedings for an injunction to restrain 
violations of this law without alleging or 
proving actual damages. RSA 357:4. 


Pt. I, Art. 15th of the Constitution, so 
far as pertinent, reads as follows: “And no 
subject shall be . . . deprived of his prop- 
erty . . . but by the judgment of his peers, 
or the law of the land.” The phrase “law 
of the land” is synonymous with due 
process of law. Opinion of the Justices, 66 
N. H. 629, 633. 


In 1903, our constitution was revised so 
that Pt. II, Art. 83 gave to the legislature 
the right to protect “free and fair compe- 
tition in the trades and industries” against 
monopolies “or any other unfair means”. 
The avowed purpose of RSA ch. 357, 
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Originally enacted in 1937, is to protect 
“trademark owners, distributors and the 
public against injurious and uneconomic 
practices in the distribution of articles of 
standard quality, under a trade-mark, brand 
or name.” Laws 1937, c. 184. While the 
announced purpose is not conclusive, it is 
nevertheless entitled to weight. McIntire v. 
Borofsky [1948-1949 Travr Cases J 62,266], 
95 N. H. 174, 178; Velishka v. Nashua, 99 
N. H. 161, 165. 


The defendants, in their claim that the act 


is unconstitutional, are faced at the outset 
with the proposition that we should not 


declare it so except upon “unescapable 
grounds”. Musgrove v. Parker, 84 N. H. 
550, 551. Our court cannot compete with 


the Legislature in matters of opinion “upon 
points of right, reason and expediency.” 
State v. Moore, 91 N. H. 16, 21. Nor is the 
“wisdom, effectiveness and economic desir- 
ability” (italics supplied) of a measure for 
us to decide. McIntire v. Borofsky, supra, 
178. 


[Police Power] 


The police power, under which the plain- 
tiff seeks to sustain the law, is broad. It 
includes such varied interests as public 
health, safety, morals, comfort, the protec- 
tion of prosperity, and the general welfare. 
Dederick v. Smith, 88 N. H. 63, 67. If any 
fair reason can be given for including this 
legislation within the scope of these powers, 
the law must be upheld. Sundeen v. Rogers, 
83 N. H. 253, 257. In other words, unless 
we can clearly see that this law purporting 
to have been enacted to protect “free and 
fair competition against monopolies 
or any other unfair means” bears “no re- 
lation to those objects”, we cannot declare 
it unconstitutional. Sundeen v. Rogers, supra, 


257; 


In order to apply the tests laid down by 
these authorities to the case before us, it 
is necessary to discuss briefly certain rel- 
evant factors. Fair trade laws have been 
and are the subject of sharp differences 
of opinion among laymen, economists and 
courts. As was stated in Sunbeam Corpo- 
ration v. Masters of Miami [1955 TRADE 
Cases. § 68,099], 225 F. 2d 191 (Sth Cir. 
1955), where the court applying Florida 
law held the act unconstitutional, “We well 
realize that Fair Trade is a highly contro- 
versial subject among economists and busi- 
nessmen as well as in courts.” Jd. 197. 
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Among opponents of the law we find such 
uncommon allies as The Wall Street Journal, 
certain labor unions, farmers’ groups, chain 
store concerns, and economists. Some eighteen 
of the thirty-three states which have passed 
upon the act within the last decade have 
declared it unconstitutional. 


Turning to the reverse side of the picture, 
we find favoring the measure small business- 
men, retailers of various sorts, large 
producers and manufacturers such as repre- 
sented here, the National Association of 
Retail Druggists, and some economists. 
Approximately fifteen courts of last resort 
have upheld the act, as has the United 
States Supreme Court in Old Dearborn Co. 
v. Seagram Corp. 1932-1939 TRADE CASES 
7 55-141], 299 U. S. 183. This case has not 
been overruled either expressly or, do we 
believe, by implication. Sunbeam Corpo- 
ration v. Masters of Miami, supra, p. 194; see 
also 21, U;-Chi.. Ly Revs 175; 207. 


States which have upheld the law include 
Massachusetts (General Electric Company v. 
Kimball Jewelers, Inc. [1956 Trane CASES 
7 68,591], 333 Mass.. 665), New York 
(Bourjois Sales Corp. v. Dorfman {1932-1939 
Trave Cases 955,155], 273 N. Y. 167), and 
New Jersey (Lionel Corp. v. Grayson & 
Robinson Stores, 15 N. J. 191). 


Among the states holding the act un- 
constitutional are Arkansas (Union Carbide 
& Carbon Corp. v. White River Distributors, 
Inc., 224 Ark. 558), Florida (Liquor Store, 
Inc. v. Continental Distilling Corp. [1948-1949 
TRADE CASES § 62,396], 40 So. 2d 371), and 
Washington (Remington Arms Company vw. 
Skaggs [1959 Trapve Cases ¥ 69,520], 345 
Pac. 2d 1085 (1959). In the latter case the 
court split five to four with a sharp dissent 
by the minority. 

Typical articles by economists, whose 
number is legion, attacking fair trade may 
be found in 65 Yale L. J. 23, and 21 U. Chi. 
L. Rev. 175. On the other hand, a sum- 
mary of the case for fair trade and answers 
to the objections to it appear in 64 Yale 
L. J. 967. Counsel appear to be in agree- 
ment that the United States Department 
of Commerce favors the act, while the De- 
partment of Justice opposes it. We think 
it would serve no useful purpose to enumer- 
ate further or attempt to analyze the 
myriad articles or decisions opposing or 
suporting free trade. If we grant, arguendo, 
that the balance of economic utility now 
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seems to tip against such a law, we cannot 
say that it bears no relation to the objects 
of the police power. Nor can we hold that 
it is such an invasion of individual rights, 
while the public interest to be benefited is 
so slight, that we must declare the act of 
the Legislature “indisputably unreasonable.” 
Shirley v. Commissioners, 100 N. H. 294, 300. 


In short, we believe that a government of 
laws is best served when, in such situations 
as the present, a court exercises sufficient 
judicial restraint so that it does not sub- 
stitute its economic or sociological pre- 
delictions for those of the Legislature. The 
defendants’ contention that RSA ch. 357 
violates Pt. I, Art. 15 of our constitution 
cannot prevail. 


[Delegation of Legislative Power] 


II. The claim that the act constitutes an 
unlawful delegation of legislative powers so 
that it violates Pt. II, Art. 5, of the Consti- 
tution does not require extended considera- 
tion. The law is complete as to purpose and 
general policies. It requires no persons or 
agencies to make it effective. It merely re- 
moves the bar against contracts fixing a 
resale price and does so, in part at least, 
in recognition of the continuing property 
right of the producer in the good will of his 
business symbolized by his trademark. See 
27 Fordham L. Rev. 68. The producer can 
only take advantage of the law if his product 
is in free and open competition. Reasonable 
standards and policies having been pre- 
scribed, there is no invalid delegation of 
powers. Conway v. Water Resources Board, 
89 N. H. 346. This is not a case of “dele- 
gation run riot” as in Schecter Poultry Corp. 
v, United States {1932-1939 Trape CAsEs 
7 55,072], 295 U. S. [4]95, or of a grant of 
unfettered discretion such as was given to 
the Milk Board and condemned in Ferretti 
v. Jackson, 88 N. H. 296. Courts in other 
jurisdictions have reached this conclusion 
as to the validity of the Fair Trade laws 
when attacked as being an unlawful dele- 
gation of powers. Old Dearborn Co. v. 
Seagram Corp. [1932-1939 Trape CAsEs 
755,141] 299 U. S. 183; General Electric 
Company v. Kimball Jewelers, Inc. [1956 
Trape Cases { 68,291], 333 Mass. 665. 


III. Pt. II Art. 83, of our Constitution as 
amended in 1903, while providing that “free 
and fair competition in the trades and in- 
dustries should be protected against 


1 69,743 


Court Decisions 
Corning Glass Works v. Max Dichter Company, Inc. 


Number 156—92 
6-24-60 


all monopolies and conspiracies which tend 
toty vere estoy ait -’ also states that 
the Legislature has power to enact laws to 
prevent the destruction of free and fair 
competition “through combination, con- 
spiracy, monopoly, or any other unfair 
{1 Catl Sap opes es 

In 1941, four years after the enactment 
of the Fair Trade Law, our legislature 
passed an Unfair Sales Act. Laws of 1941, 
c. 92, now RSA ch. 358. This statute pro- 
hibited any retailer from selling merchandise 
below cost with the ‘effect of injuring com- 
petitors or destroying competition.” It was 
held constitutional in McIntire v. Borofsky, 
supra, 174, and not in violation of the anti- 
monopoly clause of our Constitution. Simi- 
larly, we hold that the present Act does not 
violate Pt. II, Art. 83. 


[Compliance With Act] 


IV. A further contention of the defend- 
ants is that the plaintifi’s contracts do not 
comply with our act because the term 
“vendor” in Section 1 does not include a 
manufacturer or producer. To adopt this 
view we believe would destroy a major 
purpose of the law. It is the producer or 
manufacturer who is primarily interested 
in protecting his trademark, and it is com- 
mon knowledge that many of these do not 
sell directly to retailers but through mid- 
dlemen. The Legislature has provided that 
“any person” may enforce the contract 
(s. 4), and reading the act as a whole we 
have no doubt that the intent was to pass 
an effective law and not one which would 
perhaps more often than not be impotent 
to achieve the desired result of protecting 
the trademark as symbolizing the good will 
of the manufacturer or producer. Other 
courts have reached the same conclusion. 
General Electric Company v. Kimball Jewelers, 
Inc. [1956 TravE Cases J 68,291], 333 Mass. 
665. It follows that the defendants’ claim 
that the contracts do not comply with our 
act must fail. 


[Consideration] 


V. The defendants take the position that 
the agreements lack consideration. It is 
axiomatic that the consideration may con- 
sist either in a right, interest, profit or 
benefit accruing to the promisor or a detri- 
ment to the promisee. Frye v. Hubbell, 74 
N. H. 358, 372-373. The plaintiff here, 
although under no obligation to do so, 
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established a fair trade program into which 
the dealers including the defendants entered 
voluntarily by acquiring the goods with 
notice of minimum resale prices. It may 
reasonably be presumed that they would not 
have bought the goods had they not ex- 
pected to derive a benefit from them. Their 
knowledge of the establishment of the mini- 
mum resale prices “carried with it, upon 
every principle of fair dealing, assent to the 
protective restrictions, with consequent lia- 
bility . . .” Old Dearborn Co. v. Seagram 
Corp. [1932-1939 Trape Cases § 55,141], 299 
U. S. 183, 193, 194. 


The fact that the plaintiff under these 
contracts can unilaterally change the prices 
is no cause for holding them invalid. No- 
where does our act forbid such a practice, 
and the contracts being entered into freely 
and for consideration remain enforceable. 
Ehopoulos v. Makros, 322 Mass. 485, 488. 


[Trading Stamps] 

VI. The defendants’ final claim is that 
the plaintiff has abandoned or waived any 
rights it may have under the act by per- 
mitting some dealers to give cash discounts 
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or stamps as a bonus with purchases of 
trademarked and other merchandise. 


While authorities are split on this subject 
(22 ALR 2d Anno. 1212), as they appear 
to be on nearly all phases of the act, we do 
not believe our Legislature intended that 
the giving of stamps, gifts, cash discounts, 
or the extension of credit should cause 
those who do so to forfeit their rights under 
the act. In practical effect, the giving of 
stamps comes to no more than a normal 
cash discount, which has never been re- 
garded as an unfair practice any more than 
the extension of credit, but merely as a 
common custom of trade. The practices 
permitted by the plaintiff here may be 
equated to the offering of free delivery or 
free parking. We cannot conceive that the 
Legislature considered these practices as 
cut-throat competition at which the act was 
aimed. 


In conclusion, we hold that the plaintiff 
has done nothing to forfeit its right under 
the law. Gever v. American Stores Co. [1956 
TRADE CASES { 68,569], 387 Pa. 206. 

Remanded. 


All concurred. 


[ 69,744] Briggs Manufacturing Co. v. Crane Co. 
In the United States Court of Appeals for the Sixth Circuit. No. 14,244. Decided 


June 10, 1960. 


Appeal from the United States District Court for the Eastern District of Michigan, 
Southern Division. THropore Levin, District Judge. 


Clayton Act 


Acquisitions of Stock—Relief—Temporary Injunction Against Voting of Acquired 
Stock.—Where one manufacturer had acquired more than 22 per cent of the voting stock 
of a competitor, and there was a showing of probable irreparable injury to the competitor, 
a temporary injunction was properly granted restraining the manufacturer from soliciting 
proxies or voting such competitor’s stock at its annual meeting. 


See Acquisitions of Stock or Assets, Vol. 1, J 4209.350. 


Acquisitions of Stock—Injunctive Relief—Injury from Election of Directors—Effect 
on Policies, Personnel and Operations.—The election of directors to ; the board of 
a competitor manufacturing company would necessarily make the acquiring company 
privy to confidential details of the competitor’s operations and a voice in formulation of 
its policies, as well as damage its relations with its employees and distributors, to an 
extent which could not be undone by a divestiture order. If the nominees were actually 
to operate solely for the benefit of the competitor, as contended by the acquiring company, 
then no damage would be done by prohibiting their election at all. Under these circum- 
stances, therefore, there was an adequate showing of probable irreparable injury sufficient 
to support an injunction prohibiting the acquiring corporation from soliciting proxies or 
voting its stock in the election of directors. 

See Acquisitions of Stock or Assets, Vol. 1, 7 4205, 4207.150, 4207.350, 4207.800, 


4209.375. 
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For the appellant: James E. Tobin and Richard B. Gushee, Detroit, Michigan. 


For the appellee: Joseph W. Louisell and Monaghan & Monaghan & Crawmer, 


Detroit, Michigan. 
Affirming 1960 Trade Cases { 69,730. 


Before: Martin, WEIcK and O’SuLLivan, Circuit Judges. 


Per Curiam [In full text]: Briggs Manu- 
facturing Company sued Crane Company in 
the District Court for treble damages and 
injunctive relief under Sections 4 and 16 
Ot themClaytom Act: (Lo aUs S1vea Selo). 
Briggs alleged that Crane had violated 
Section 7 of the Clayton Act in making 
purchases of shares of Briggs common 
stock. 


Section 7 prohibits the acquisition of the 
assets or stock of one company by a com- 
petitor where the result would be a sub- 
stantial lessening of commerce or the tendency 
to monopoly. 


From August 25, 1959 until May 10, 1960 
Crane purchased approximately 22% of the 
outstanding shares of. Briggs voting com- 
mon stock at a cost of about $2,300,000. 
Crane is now the largest single shareholder 
of Briggs. It is this acquisition that Briggs 
alleges to be violative of the Clayton Act. 


[Preliminary Injunction] 


Briggs moved for a preliminary injunc- 
tion restraining Crane from soliciting proxies 
and voting this stock at Briggs’ share- 
holders’ meeting ‘scheduled for June 17, 
1960. Upon a hearing, a preliminary in- 
junction was granted by the court and it is 
from that order this appeal has been taken. 
By agreement of the parties and because 
of the imminence of the shareholders’ meet- 
ing, we advanced\this case for immediate 
hearing. The only'question presented to us 
was whether the preliminary injunction was 
improvidently granted. 


[Businesses Involved | 


Briggs manufactures plumbing fixtures, 
fittings and supplies. It deals with over 500 
independent distributors throughout the coun- 
try and some large chain store groups. Its 
total sales account for approximately 6% of 
the national, market for its products and 
rank it as the sixth largest producer in its 
industry. 


Crane likewise is engaged in the manu- 
facture and sale of plumbing fixtures, fittings 
and supplies, in addition to other related 
products. Its 1959 sales of about $35,000,000 
from these products rank it fifth in the 
industry and account for approximately 
10% of the total dollar vokime in the 
industry. 


[Acquisitions] 


Crane has admitted that its program of 
purchasing Briggs stock was not for invest- 
ment purposes. Rather, the purpose was to 
submit to the Briggs directors and share- 
holders proposals concerning the purchase 
of Briggs’ assets by it. On November 23, 
1959, Crane made an offer to the Briggs 
Board of Directors for the outright pur- 
chase of all the Briggs’ assets. That offer 
was rejected. Crane’s subsequent decision 
to gain control of Briggs by means of stock 
purchases received extensive publicity in 
the Wall Street Journal, trade journals and 
daily newspapers. 

Affidavits filed in the District Court indi- 
cate that this has caused disturbance to 
Briggs’ market position. Distributors have 
encountered substantial resistance to the 
sale and promotion of Briggs’ products. 
Some architects and contractors have be- 
come hesitant to specify Briggs’ products 
in contemplated buildings because of their 
uncertainty whether the products will be 
available for delivery at the time specified 
and at the originally quoted prices. The 
Chairman of the Board of Crane has ac- 
knowledged the probable widespread dis- 
turbance to Briggs’ operations in a letter 
to Briggs’ president. 


[Nominees for Board] 
On March 18, 1960 the Federal Trade 


Commission issued a complaint against Crane 
for violation of Section 7 of the Clayton Acct, 
based in part on the acquisition of the 
Briggs stock. Faced with the two actions 


1 The Federal Trade Commission filed a brief 
amicus curiae in the District Court in support 
of the motion for preliminary injunction. 
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Crane reconsidered its efforts to acquire 
Briggs’ assets outright. Crane is now direct- 
ing its efforts towards the election of its 
nominees to Briggs’ Board of Directors. 
Crane has submitted seven nominees and is 
assured of the election of at least one, and 
probably two, by the cumulative vote of 
its own shares under 21 Mich. Stat. Ann. 
Si212325 


[Trial Court Ruling] 


In an excellent opinion, Chief Judge 
Levin of the District Court considered in 
detail the primary question as to whether 
there is a reasonable probability that Briggs 
may prevail on the merits in the principal 
action, which is a predicate to the granting 
of an injunction pendente lite. His findings 
of fact on the questions presented (such as 
the relevant market and effect on competi- 
tion) were supported by the evidence and 
his conclusions of law were justified by the 
authorities cited by him. 


[Balancing of Equities] 


Crane argues that even if such a reason- 
able probability exists there must still be a 
balancing of the equities, and that the in- 
junction should not stand. 

Crane’s principal contention is that it 
would be inequitable to prevent the Briggs 
shareholders from voting either on a pro- 
posed merger with Crane or for independent 
directors who would provide more dynamic 
leadership for the company. 

Crane points out that its seven nominees 
have each filed an affidavit stating that they 
would act as an impartial and independent 
director, serving the best interests of Briggs 
and would not be responsible in any manner 
to Crane. 

The District Judge noted, however, that 
of the seven nominees none owned stock 
prior to August 28, 1959, which was several 
days after Crane commenced buying Briggs 
stock in the open market. Two purchased 
their shares after the filing of the complaint 
in this action and during or after the week 
in which Crane reportedly asked the seven 
to become nominees. It is not denied that 
two and possibly three candidates purchased 
their shares at the suggestion of Crane in 
order to enable them to be nominees for the 
Briggs’ Board. 

The District Judge reached the irresistible 
conclusion implicit in these circumstances 
—that Crane would support and elect nomi- 
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nees sympathetic to its objectives. It is only 
logical that should this come about the 
other directors and the management of 
Briggs would feel almost the same degree of 
restriction in their deliberations, particu- 
larly in confidential matters, as if an actual 
representative of Crane were on the Board. 
See: American Crystal Sugar Co. v. The 
Cuban-American Sugar Co. [1957 Trave 
CASES {J 68,735], 152 F. Supp. 387, 394 (D. C. 
SyiDe NA Me 19S Aanatiidie 2592s 2d. 524 
(C. A, 2, 1958); Hamilton Watch Co. v. 
Benrus Watch Co., Inc. [1953 TrapvE Cases 
J 67,485], 114 F. Supp. 307, 314 (D. C. Conn., 
1953), aff'd [1953 TrapeE Cases J 67,517], 
206 F. 2d 738 (C. A. 2, 1953). 


Taking Crane at its word, that it is only 
interested in having directors elected who 
will serve the best interests of Briggs, no 
damage should result to it from this in- 
junction. There is no evidence in this record 
that any nominees for the Board which may 
be proposed by Briggs’ management or its 
shareholders generally will act in a manner 
adverse to the best interests of Briggs. The 
Court cannot assume that the directors which 
will be elected will be derelict in their duty. 
Crane has been unable to establish the prob- 
ability of any injury to it as a result of the 
injunction. 

If Crane is successful in the principal case 
it can then vote its shares in any manner 
it deems proper. 

Having considered Crane’s equities in the 
matter let us consider the potential harm 
which may come to Briggs if the injunction 
does not stand. We start with the assump- 
tion that in all probability two Crane nominees 
will be elected to the Briggs’ Board. 


We have heretofore mentioned the exist- 
ing disruption to Briggs’ business by the 
public avowal of Crane to gain control of 
Briggs. The election of Crane nominees 
to the Briggs’ Board will make it difficult 
for Briggs to deny that Crane has a role in 
formulating Briggs’ policies. This in turn 
has the potential of increasing the sales 
resistance being met by Briggs’ distributors. 


The most serious ramification though is 
the “listening line” which Crane would have 
in Briggs. As Chief Judge Levin stated 


“since the two companies are competitors, 
the Briggs Board would be unable to per- 
form its proper functions in connection 
with the management of the company 
without divulging to a competitor confi- 
dential information with respect to the 
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development of processes and techniques; 
plans for improvement of products and 
plans for sales and promotion campaigns. 


Furthermore, with two sympathetic repre- 
sentatives on the Board, Crane will have 
driven the wedge in its attempts to gain 
control of Briggs’ assets. 


Crane argues though that an order of 
divestiture following a decision for Briggs 
on the merits would effectively restore the 
corporations to their prior separate competi- 
tive positions. This argument ignores the 
practicalities of the matter and the effect 
that participation of Crane in the business 
affairs of Briggs may have on the financial 
position of the latter. By the time a deci- 
sion is rendered in the principal action 
Crane may well have progressed to a point 
in its efforts to improve its own manu- 
facturing and supply facilities by the acquisi- 
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tion of Briggs’ facilities that a divestiture 
decree would be ineffective to repair the 
damage done to Briggs’ employees and dis- 
tributors. It may be doubtful that Briggs 
could reactivate itself as a vigorous competi- 
tive entity. It has been said that after the 
saber thrust, the wound is still there. The 
purpose of the injunction is to prevent the 
wound if it is at all possible to do so. 


[A firmed] 


The District Judge concluded that the 
equities in this case were clearly in Briggs 
favor. We agree with his decision. 


The District Court will have control over 
this case and may make appropriate orders 
for the protection of the parties should 
there be any undue delay. 


The order of the District Court is affirmed. 


In the New York Supreme Court, Bronx County, Special Term, Part 1. 143 N. Y. 


L. J., No. 113, page 14. Dated June 13, 1960. 


New York Fair Trade Act 


Fair Trade—Violation of Injunction—Fine Stayed.—Individuals were fined $250 each 
for violating an injunction; however, the payment of the fines was stayed on the condition 
that they adhered to the injunction in the future. 


See Fair Trade, Vol. 1, ff 3380.34. 


Marxowir1z, Justice [In full text]: This 
is a motion to punish the individual de- 
fendants for contempt for failing to obey a 
judgment of this court, restraining them 
from advertising, offering for sale or selling 
products in violation of the Fair Trade 
Laws. It appears from the papers submitted 
that defendant Joseph V. Falletta was ac- 
tually served with the copy of the judgment 
at the establishment where both he and 
Charles Falletta conduct this business. Both 
defendants had appeared in the action and 
defaulted at the trial. In these circum- 
stances it must be held that both had full 
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knowledge of the issuance of the permanent 
injunction. Therefore, on the papers sub- 
mitted, they are each adjudged in contempt 
and each is fined the sum of $250. The pay- 
ment of the fine is stayed and they may 
purge themselves of the contempt by Strict 
adherence to the judgment of the court in 
the future. If they do not, on application 
by the plaintiff, collection of the fine will be 
enforced together with additional penalties 
with regard to any future violation. Settle 
order including notice to the individual 
defendants. 
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[ff 69,746] In the Matter of Grand Jury Investigation of the Shipping Industry. 


In the United States District Court for the District of Columbia. Misc. No. 5-60. 
Dated June 14, 1960. 


Sherman Antitrust Act 


: Jurisdiction over Commerce Between Foreign Nations—Participation By Domestic 
Firms—Agreements Made in the United States—Effect on United States Foreign Com- 
merce.—Participation by domestic corporations in combinations and agreements with 
foreign firms relating to carriage of cargo from ports in one foreign country to ports 
in other foreign countries, where certain aspects of the trade were conducted within 
the United States (such as entering into agreements and booking shipments from Mexico) 
and close association existed between foreign conferences and parent groups in the United 
States, might bring such activities within the scope of the Sherman Act if some effect 
on United States foreign commerce could be shown. 


See Combinations and Conspiracies, Vol. 1, J 2035.350. 


Immunity of Foreign Instrumentality—Commercial Activity—Prior State Department 
Ruling.—In view of a claim by the Philippine Government that a firm was its instru- 
mentality, a ruling was reserved on the production of documents by that firm, despite 
a prior State Department denial of immunity, pending a later showing by the United States 
that (1) the firm was engaged in essentially commercial activities, (2) such documents 
were necessary to the investigation, and (3) such firm had engaged in the violation of 
federal laws. 


See Combinations and Conspiracies, Vol. 1,  2035.350. 


Immunity of Foreign Firms—Treaty With Japan—A motion to quash certain sub- 
poenas duces tecum made by Japanese firms based upon an alleged conflict with the Treaty 
of Friendship, Commerce, and Navigation between the United States and Japan was denied. 
In holding that no violation of the treaty would be involved, the court noted that the 
Ambassador of Japan had not referred to the treaty in his objections to the production 
of documents located in Japan. 


See Combinations and Conspiracies, Vol. 1, J 2035.350. 


Immunity of Foreign Firms—Treaty With The Netherlands.—In denying a motion 
to quash certain subpoenas duces tecum made by Netherlands firms based on an alleged 
conflict with the Treaty of Friendship, Commerce, and Navigation between the United 
States and the Netherlands, the court noted that it had reserved its views with respect 
to the production by foreign firms of documents located in foreign countries. It was 
considered that the treaty actually anticipated the use of such process, requiring only 
that such searches be conducted according to law and with regard to the convenience 
of the nationals of the parties to the treaty. 


See Combinations and Conspiracies, Vol. 1, J 2035.350. 


Grand Jury Investigation—Right to Challenge Jurisdiction—Abuse of Process.—A 
challenge made of a grand jury’s jurisdiction to investigate the shipping industry was 
premature, in the absence of any showing of an abuse of process involving the subject 
matter under investigation. The grand jury was within its jurisdiction in investigating 
the general subject matter under inquiry, the matter having been referred to the Justice 
Department by a Congressional subcommittee for that purpose. 


See Department of Justice Enforcement and Procedure, Vol. 2, J 8021.125. 


Grand Jury Investigation—Right to Challenge Jurisdiction—Primary Jurisdiction of 
Administrative Agency.—Even though primary jurisdiction in the Federal Maritime Board 
might preclude action by a court, it would not preclude a grand jury investigation of the 
shipping industry. The investigation involved matters other than those under the 
jurisdiction of the Board; the statute of limitations may run while the matter is pending 
before the Board; there was no attempt by the Government to defeat the Board’s juris- 
diction; the doctrine of primary jurisdiction is more forceful in civil regulatory type 


Trade Regulation Reports | 69,746 


76,908 Court Decisions Number keds 
Grand Jury Investigation of Shipping Industry 


actions than in criminal actions; the Board may be unable to investigate certain matters; 
and the question of primary jurisdiction may be raised once again when any bill or indict- 
ment results from the investigation. 


See Department of Justice Enforcement and Procedure, Vol. 2, § 8021.125. 


Grand Jury Investigation—Subpoena Duces Tecum—Unreasonableness or Op- 
pressiveness.—Six year coverage by a subpoena duces tecum was not unreasonable, and 
sheer volume of documents required did not render a subpoena duces tecum oppressive. 


See Department of Justice Enforcement and Procedure, Vol. 2, { 8021.625. 


Grand Jury Investigation—Power to Investigate Sherman Act Violations—Federal 
Rules of Criminal Procedure.—Section 7(a) of the Federal Rules of Criminal Procedure 
does not prevent a grand jury investigation of Sherman Act violations even though the 
crimes be non-infamous or misdemeanors. 


See Department of Justice Enforcement and Procedure, Vol. 2, { 8021. 


Grand Jury Investigation—Production by Foreign Firms of Documents Located 
Abroad—Objections by Foreign Embassies.—In view of timely objections made by foreign 
embassies, a ruling was reserved on the production by foreign firms of documents located 
abroad, pending a later showing that such documents were needed, although the court 
noted that it did have the power to order the production of such documents. 


See Department of Justice Enforcement and Procedure, Vol. 2, { 8021.600. 


Grand Jury Investigation—Production by Foreign Firms of Documents Located in 
the U. S.—Production by U. S. Firms of Documents Located Abroad.—U. S. firms could 
not object to subpoenas duces tecum solely because the documents were located outside 
the United States. Also, objections based solely on foreign nationality would not lie 
with respect to production by foreign firms of documents located physically in the United 
States. 


See Department of Justice Enforcement and Procedure, Vol. 2, { 8021.500, 8021.600. 


Production of Documents—Netherlands Statute—Netherlands Firms and United States 
Firms.—Section 39 of The Netherlands Economic Competition Act does not in any way 
appear to prevent the production by Netherlands companies or their agents of documents 
located within the United States. Also, domestic firms may not invoke a Netherlands 
statute to avoid compliance with subpoenas duces tecum. 


See Department of Justice Enforcement and Procedure, Vol. 2, § 8021.600. 


For the Government: Joseph J. Saunders, George Miron, and John C. Danielson, 
Department of Justice. 


For the Movants: Charles F. Warren and Leonard James of Graham, James & Rolph, 
Washington, D. C., for States Marine Lines, Fred Olsen Line, Hamburg-American Line, 
Anglo Canadian Shipping Co., Ltd., Moller Steamship Co., Maersk Line Agency, Ivaran 
Lines, Overseas Shipping Co., Western Canada Steamship Co., Balfour Guthrie & Co., 
Holland-American Line, East Asiatic Co., North German Lloyd, Italian Line, Blue Star 
Line, Dimond and Co., et al. Wharton Poor of Haight, Gardner, Poor and Havens, 
New York, N. Y., for Ivaran Lines, Maersk Line, Moller Steamship Co., Inc., and Maersk 
Line Agency. Morton Zuckerman of Dunn & Zuckerman, New York, N. Y., for Iino 
Kaium Kaisha, Ltd. Burton H. White, New York, N. Y., for N. V. Maatschappij, “Neder- 
land” and Koninplike, Rotterdamschi, Lloyd N. V. under joint service name Ned-Lloyd 
Line and Java, and Pacific Line, Inc. Morton Lifton, Washington, D. C., for Norton, 
Lilley & Co., Wm. J. Roundtree Co., et al. George Yamaoka of Hill, Betts & Nash, 
New York, N. Y., for Kawasaki Kisen Kaisha, Ltd., Nippon Yusen Kaisha Ltd., Hama- 
shita Steamship Co., Ltd., Wm. J. Roundtree Co., Norton Lilley Co., Mitsui SS Co., Daido 
Kaisen Kaisha, Ltd., and Osaka Shoshen Kaisha, Ltd. Edwin Longcope of Hill, Betts 
& Nash, New York, N. Y., for Kawasaki Kisen Kaisha Ltd., Yamashita SS Co:, Osaka 
Shoshen Kaisha, Ltd., Mitsu Kaisen Kaisha, Ltd., Daido Kaisen Kaisha, Ltd., Nippon 
Yusen Kaisha, Ltd., Wm. J. Roundtree Co., and Norton Lilley & Co., Inc. Leonard G. 
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James, San Francisco, Cal., for States Marine Lines, Fred Olsen Line, and Hamburg- 


American Line, et al. 


Paul D. Page, Jr., Washington, D. C., for N. V. Stoomvaart, 


Maatschappij “Nederland” Koninklijke Rotterdamsche, and Lloyd N. V. Java Pacific 
Line, Inc. Burlingham, Hupper & Kennedy, New York, N. Y., for Trans-Pacific Trans- 
portation Co., N. V. Stoomvaart Maatschappij, “Nederland”, Koninklijke Rotterdamsche, 


and Lloyd N. V. Java Pacific Line, Inc. 


Memorandum 
[Motions to Quash Subpoenas] 


WatsH, District Judge [Jn full text]: The 
Deputy Attorney General on November 24, 
1959, authorized and directed that evidence 
of possible indictable criminal offenses which 
may have been committed in the ocean ship- 
ping industry be’ presented to a grand 
jury in the District of Columbia. The letter 
of the Deputy Attorney General reads in 
part as follows: 


“The Department is informed that vio- 
lations of the federal antitrust laws, the 
Shipping Act of 1916, and other federal 
statutes may have occurred and may 
still be occurring in connection with the 
activities and conduct of certain persons, 
firms, corporations, associations, organi- 
zations, and others engaged in the car- 
riage of goods by water and in the 
forwarding, brokering and warehousing of 
goods carried by water.” 


Numerous subpoenas duces tecum were 
issued by the Clerk of the Court on De- 
cember 29, 1959, and on other dates, di- 
recting more than 150 shipping firms, etc., 
to produce certain documents for use of 
the Grand Jury.’ 


Approximately 60 of those served with 
these subpoenas filed motions to quash. 
Supporting memoranda were filed by many 
of the movants, as well as by the Gov- 
ernment. Oral argument was had on March 
7, 1960, and leave was granted certain mov- 
ants to file memoranda concerning alleged 
new matters argued there, and the Gov- 
ernment was subsequently permitted to file 
reply memoranda thereto. On April 8, 
1960, certain movants” moved the Court 
for leave to file reply memoranda to the 


1 Counsel for the Government on p.p. 79-80 of 
the March 7, 1960, Transcript states: ‘‘Since 
December 29, 1959 over 150 subpoenas [have] 
been issued to shipping lines, their agents, and 
conferences. While many shipping lines have 
either already complied or are in the process of 
complying the approximately 59 firms here to- 
day have moved on numerous grounds to quash 
the subpoenas served on them. As your Honor 
may have noted, the government has prepared 
a tabular analysis showing the identity of the 
various movants and the grounds asserted by 
each. This analysis is attached to our first 
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Government’s memoranda of March 25, 
1960. The Court granted the motion and 
all of the memoranda, exhibits, etc., have 
now been submitted. 


[Activities Under Investigation] 


While the Government claims that the 
grand jury inquiry need not be preceded 
by any definition whatever of the crimes 
to be investigated or the persons against 
whom an accusation is sought, In re Grand 
Jury Proceedings, 4 F. Supp. 283 (E. D. 
Penn., 1933) [see Court’s discussion relat- 
ing to this matter, infra], in its memorandum 
filed on February 8, 1960, the Government 
reviewed certain of the facts surrounding 
the challenged subpoenas so as to inform 
the Court of the nature of the grand jary 
inquiry. As set forth therein, the activities 
under investigation, at least initially, are 
identified as the “Far East Trade,” “The 
Cotton Trade,” and the “African Trade.” 


With respect to the Far East Trade, 
the shipping lines of several nations over 
the years have formed a number of shipping 
conferences (voluntary associations of ocean 
carriers) covering cargoes shipped between 
the Orient and the United States. In most 
cases, the agreements under which these 
conferences operate are filed with and ap- 
proved by the Federal Maritime Board 
pursuant to the Shipping Act of 1916, 46 
usc 801. However, as noted in Federal 
Maritime Board v. Isbrandtsen Co., 356 U. S. 
481 (1958), some shipping lines refuse to 
join these conferences and do not adhere to 
the rates fixed by the conferences for 
certain products, and in fact, charge rates 
sufficiently lower than the conference rates 
such that rate wars may occur. As noted in 


memorandum as Exhibit 2. I hasten to 
add, however, that several motions to quash 
were filed following preparation of that table, 
so that unfortunately it is no longer complete. 
It is complete through 54 motions to quash filed 
on or before January 25, 1960.’’ 

2 Because of the great number of movants in 
this case, except in rare instances, they will not 
be named specifically as objecting on certain 
grounds, etc., but rather they will be referred 
to as ‘‘movants”’ or as ‘‘certain,’’ ‘‘some,”’ etc., 
movants. 
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the Isbrandtsen case, the conference car- 
riers attempt to fight the competition by 
adopting certain practices which may be 
anti-competitive. The Government claims 
that during the time the Isbrandtsen case 
was pending in the Courts, the conference 
there involved opened rates (that is, aban- 
doned Board * authorized joint rate setting 
activities) on certain commodities and so 
represented to the Board that they were 
open. However, the Government claims 
contrary to their representations to the 
Board, they secretly and concertedly fixed 
rates on many of the so-called open rate 
items and may have conspired to conceal 
such agreements from the Board. The 
Government also claims that conference car- 
riers attempted to foreclose competition of 
nonconference members through an exclu- 
sive patronage or dual rate system. The 
Government allegedly substantiates these 
claims with letters, etc. 


The Cotton Trade is the second activity 
claimed to be under investigation here. 
Apparently, until recent years shipments of 
the increasingly large amounts of cotton 
grown in the Western United States and 
Mexico have been loaded for export at 
California ports. However, the facilities at 
the Mexican Pacific ports of Ensenada and 
Guaymas have been greatly improved and 
the large-scale shipments of cotton out of 
those ports has come to be known as the 
“Cotton Trade,” as used in this case. 


With respect to the Ensenada trade, some 
Japanese lines have recently obtained a large 
share of the cotton shipments by offering 
favorable rates and accepting payment upon 
delivery in Japan in Japanese currency. 
The Pacific Westbound Conference (PWC) 
tried to meet the competition and as a result 
a rate war became a real possibility. How- 
ever, an agreement was entered into by 
PWC and the Japanese lines in the summer 
of 1958. This agreement is claimed by the 


* Federal Maritime Board, hereinafter referred 
to as Maritime Board, or Board. 

* Government’s Exhibit 16 to their memoran- 
dum filed February 8, 1960, is copy of a letter 
written by an official of States Marine Lines 
agency and reads in part as follows: 

“In closing, Dick, there is one aspect that I 
find I have overlooked and that is the inter- 
relationship of cotton areas to cotton shippers. 
In the main, the same cotton shippers that ship 
from the U. S. Gulf, ship from U. S. Pacific 
ports as well as Mexico and Central America. 
From these areas, they ship to the Far East as 
well as North Europe, United Kingdom, Medi- 
terranean, India, Canada, and South Africa. To 
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Government to be designed to equalize 
Ensenada to Japan rates with California 
to Japan rates and to prevent entry of 
competitors by prohibiting agents of the 
signatory lines from also representing any 
non-signatory lines. 


As to the Ensenada cotton shipped to 
Europe, competition in that trade apparently 
hurt the members of the Association of 
West India Trans-Atlantic Steamship Lines 
(Witass) and the Pacific Coast European 
Conference (PCE). A new conference, the 
Ensenada/Europe Conference (E/EC) was 
formed (presumably of PCE members). 
The E/EC allegedly instituted a deferred 
rebate system and a “fighting rate” for the 
Ensenada-to-Europe trade designed to elim- 
inate the Wallenius Line as an effective 
competitor.*. This would presumably, if 
successful, permit the rates for Ensenada 
to Europe to be equalized with California 
to Europe rates. 


The Government also claims that the 
Guaymas cotton trade has resulted in ac- 
tivities which bear investigation. At that 
port the States Marine Lines and others 
have entered into an agreement with Japa- 
nese lines, after threats were allegedly made 
by the former to slash rates. The Govern- 
ment quotes from a letter sent by an official 
of States Marine Lines to the effect that 
the Guaymas Association, covering Guaymas 
to Japan cotton trade, is contrary to that 
of a “competitive program”, 


Competition over the Guaymas to Europe 
cotton trade apparently resulted in the es- 
tablishment by Witass of a Mexico-Pacific 
Subcommittee in San Francisco, which in- 
stituted a “fighting rate’ deferred rebate 
system to eliminate the competition of Wal- 
lenius Lines in that trade. 


With respect to both the Ensenada and 
Guaymas cotton trade, the Government sug- 
gests that certain United States grown cot- 


a great extent, what we do for them in one area 
affects what we get from them in another area 
and ‘ 

Ste If you drop the freight rate at one 
point, immediately there is pressure to drop 
the rate at all other shipping points. To avoid 
a continual whip-sawing of the rates, to the 
carriers disadvantage, it is of vital importance 
to maintain the established differentials men- 
tioned early in this report.’’ 

* Deferred rebates, ‘‘fighting rates,” retalia- 
tion, and certain other anti-competitive and 
discriminatory conduct are banned by section 
14 of the Shipping Act, 46 USC 812. 
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ton may be shipped by rail to Mexico for 
transshipment overseas from these Mexican 
ports, but this is denied by movants in- 
volved in the cotton trade. 


A new service entered the African Trade 
in 1958, operating under the style “Baron 
Line” and using Japanese vessels chartered 
to United States Navigation Company. It 
is claimed by the Government that certain 
of the movants here organized a program 
of “fighting rates” or selectively reducing 
rates on important commodities in that 
trade, with the intent to “freeze out” com- 
petitors. A committee was purportedly 
formed to supervise the rate reduction pro- 
grams and “kill off” the Baron Line. 


I 
[Jurisdiction of the Grand Jury] 


The first question to be treated here is 
whether the grand jury has jurisdiction over 
the subject matter under investigation. 


As already noted, the matter was referred 
to the grand jury by the Deputy Attorney 
General, who in turn had been forwarded 
certain material by the House Antitrust 
Subcommittee for possible grand jury ac- 
tion. The extensive transcript of the Con- 
gressional Hearings has been reviewed in 
some detail. “Monopoly Problems in Regu- 
lated Industries,’ Hearings before the Anti- 
trust Subcommittee (Subcommittee No. 5) 
of the Committee on the Judiciary, House 
of Representatives, 86th Congress, Ist Ses- 
sion, pp. 1-5656 (1959). 


The Government asserts that until an 
accusation has been lodged no challenge to 
the subject matter jurisdiction of the grand 
jury may be entertained. There are a 
number of cases favoring the Government’s 
position which lend themselves to extensive 
quoting. In the main they attribute an al- 
most unlimited power and independence to 
the grand jury in its essential functions. 
Adherents of this view would make excep- 
tions only in rare instances. However, there 
is also authority for the view that the courts 
may and should exercise supervisory au- 
thority over the grand jury in certain in- 
stances. The main difference in the views 
appears to be that the former is perhaps 
more liberal in the construction of the 
powers and independence of the grand jury. 


Recent cases according broad powers 
and independence to grand juries are: 


Trade Regulation Reports 


Cited 1960 Trade Cases 
Grand Jury Investigation of Shipping I ndustry 


76,911 


In re April 1956 Term Grand Jury, 239 F. 
2d 263 (7th Cir., 1956); United States v. 
United States District Court [1956 TrApE 
ee 4 68,540], 238 F. 2d 713 (4th Cir., 


Most courts taking this position cite the 
cases of Blair v. United States, 250 U. S. 273 
(1919), Hale v, Henkel, 201 U. S. 43 (1905), 
and Hendricks v. United States, 223 U.S. 178 
(1912), among their authorities. 


The position of the Supreme Court on the 
matter is perhaps best summarized in the 
Blair case, wherein it was held that wit- 
nesses were not entitled to take exception 
to the jurisdiction of the grand jury as to 
the subject matter under investigation: 


ce 


; It is a grand inquest, a body 
with powers of investigation and inquisi- 
tion, the scope of whose inquiries is not 
to be limited narrowly by questions of 
propriety or forecasts of the probable 
result of the investigation, or by doubts 
whether any particular individual will be 
found properly subject to an accusation 
of crime. As has been said before, the 
identity of the offender, and the precise 
nature of the offense, if there be one, 
normally are developed at the conclusion 
of the grand jury’s labors, not at the 
beginning. 

“And, for the same reasons, witnesses 
are not entitled to take exception to the 
jurisdiction of the grand jury or the 
court over the particular subject-matter 
that is under investigation. In truth it is, 
in the ordinary case, no concern of one 
summoned as a witness whether the of- 
fense is within the jurisdiction of the 
court or not. At least, the court and 
grand jury have authority and jurisdic- 
tion to investigate the facts in order to 
determine the question whether the facts 
show a case within their jurisdiction.” 


Judge Hand is one who attributes almost 
unlimited authority to the grand jury over 
its functions. In re Kittle, 180 Fed. 946 
GaDRNewe, 1910): 


As noted earlier, this is not to say that 
instances do not arise where the courts 
may find reason to inquire into purposes of 
or control the course of a grand. jury in- 
vestigation. For instance, in the case of 
In re National Window Glass Workers, 287 
Fed. 219 (N. D. Ohio, 1922) cited by the 
Movant, it was held that a “supervisory 
duty, not only exists, but is imposed upon 
the court, to see that its grand jury and its 
process are not abused, or used for pur- 
poses of oppression and injustice.” The 
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court there went on to determine that the 
problem comes down to the question of 
what is an abuse of process and whether 
one existed in that case. While the court 
did not go on to define an abuse of process, 
it found that an abuse existed in that the 
dominating object of the investigation was 
to examine witnesses in advance of trial, 
and to procure evidence for use in the trial 
of the same parties who were defendants 
on an indictment pending in another United 
States District Court. However, even there 
the court found a need for only “limited 
interference” with the grand jury investi- 
gation. The subpoenas were vacated, but 
in effect, the investigation was merely sus- 
pended pending the outcome of the case in 
the other jurisdiction, or pending certain 
other specified action by the Government. 


A review of all the facts and allegations 
of the movants here fails to bring to light 
any showing of an abuse of process by the 
grand jury involving the subject matter 
under investigation. Or, as the court in 
Application of Radio Corp. of America [1952 
TRADE CASES [67,852], 13). Ro DY 167 
(Sy Ds Na TY, Oo 7)rstatedca. Alling atl 
this is not one of those rare cases where 
- the Court should exercise its power to deny 
process to the Grand Jury.” 


A determination of the subject matter to 
be investigated is considered to be an es- 
sential function of a grand jury and whether 
any intrusion upon that function is char- 
acterized as a “rare instance” denying 
process to, or the exercise of a supervisory 
duty over, the grand jury, such intrusion 
does not appear warranted in this case ex- 
cept as hereinafter specifically set forth, 


Certain movants allege that 


“while jurisdictional grounds of objec- 
tion may be referred to at the time of 
any indictment, it seems clear that under 
the circumstances of the present case 
where no proper indictment could be 
brought against the movants, the Court 
should inquire into and decide the juris- 
dictional question at the outset in order 
to avoid the tremendous burdens which 
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would be imposed upon these movants if 
the investigation were allowed to pro- 
ceed.” (emphasis supplied). 


An answer to that argument may be that 
in most, if not all, instances these jurisdic- 
tional questions are premature. 

Judge Kirkland of this Court in In re In- 
vestigation of World Arrangements [1952 
TRADE CASES § 67,358], 13 F. R. D. 280, 287 
(D. C. D. C., 1952) was faced with a simi- 
lar question in a case that was in the same 
posture as the present case, i. e., there was 
a challenge of the subject matter jurisdiction 
at the grand jury stage, and he deter- 
mined that the motions to quash were pre- 
mature (with one exception, which is 
mentioned later). 


The challenge here, in most instances, 
with respect to jurisdiction over the subject 
matter, is also held to be premature. For 
instance, it would be sheer speculation for 
this Court to predict the outcome of the 
grand jury’s deliberations and to conclude 
that it cannot return any indictment which 
the Court cannot recognize, Nor, must 
this Court predict that any indictment will 
follow from this inquiry. 


Movants rely heavily on the case of 
United States v. Alaska S. S. Co. [1952 TRADE 
CASES § 67,354], 110 F. Supp. 104 (W. D. 
Wash., 1952), where the District Court 
found that the Federal Maritime Board 
had primary jurisdiction of the controversy. 
However, while the court’s ruling in that 
case resulted in a dismissal of an indict- 
ment, it is obvious that the ruling occurred 
at a different stage in the proceedings.® 


The Court finds that the grand jury here 
is clearly within its jurisdiction in investi- 
gating the general subject matter under 
inquiry, the matter having been referred to 
the Justice Department by a Congressional 
Subcommittee for that purpose. 


II 
[Primary Jurisdiction of Board] 


This leads the Court to consider the next 
and related question: whether primary ju- 


5 The following exchange appears in the 
Transcript of hearing of March 7, 1960, p. 171: 

“The Court: Now, are you familiar with 
the procedure in the Alaska case? 

Mr. James: Yes, to a certain extent. 

The Court: Did they file any motions com- 
parable to these in the Alaska case? 

Mr, James: Prior to the investigation they 
did not do so. 
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The Court: Prior to the indictment? 
Mr. James: Prior to the indictment they did 
not do so. They filed a motion for summary 


judgment subsequent to the indictment. In fact, 
I believe it was a grand jury indictment in that 
proceeding, yes.’’ 
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risdiction in the Federal Maritime Board 
bars the pending inquiry. 

As noted earlier, a letter from the Deputy 
Attorney General directing the presentation 
of evidence of possible criminal offenses to 
a grand jury, stated that the Department of 
Justice had been “informed that violations 
of the federal antitrust laws, the Shipping 
Act of 1916, and other federal statutes may 
have occurred and may still be occurring.” ® 


Although the Congressional hearings 
were relatively lengthy, additional hearings 
on the shipping industry have been held by 
the same subcommittee, Congressional Rec- 
ord, Vol. 106, No. 84, May 9, 1960, p. D. 392. 


The movants allege that inasmuch as the 
case of Maritime Board v. Isbrandtsen Co., 
supra, restated the proposition that the Mari- 
time Board’s primary jurisdiction precludes 
the United States from proceeding with 
antitrust proceedings in certain cases, that 
case is controlling here and precludes the 
grand jury from proceeding with its inquiry. 

However, the Isbrandtsen case obviously 
did not state that the Board’s primary jur- 
isdiction precludes a grand jury inquiry. 
The Court did, however, interpret the cases 
of United States Navigation Co. v. Cunard, 
284 U. S. 474 (1932) and Far East Confer- 
ence v. United States [1952 TrapE CASES 
7 67,241], 342 U. S. 570 (1952) to mean 
that “the courts, while retaining the final 
authority to expound the statute [the Ship- 
ping Act], should avail themselves of the 
aid implicit in the agency’s superiority in 
gathering the relevant facts and in marshal- 
ling them into a meaningful pattern. Hi 
As noted by the Supreme Court in the Far 
East case, “Uniformity and consistency in 
the regulation of business entrusted to a 
particular agency are secured, and the 
limited functions of review by the judiciary 
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are more rationally exercised, by prelim- 
inary resort for ascertaining and interpret- 
ing the circumstances underlying legal issues 
to agencies that are better equipped than 
courts by specialization, by insight gained 
through experience, and by more flexible 
procedure.” 


As also noted in 3 Davis “Administrative 
Law Treatise,’ Sec, 1901-1909, a determina- 
tion by a court that an agency has primary 
jurisdiction does not necessarily mean that 
the court will refrain from deciding the 
case before it; it may mean only that the 
court will postpone its action on the case 
before it until after the agency has made a 
designated determination. Yet, the movants 
here would have this Court forecast that 
any action coming before it later would be 
dismissed on the ground, at least, of primary 
jurisdiction.’ 

A court in this jurisdiction may choose to 
retain any case, arising out of any action of 
this grand jury’s inquiry on its docket pend- 
ing any matter referred to the Board for 
action. Such a determination would not, 
it would appear, be inconsistent with the 
holding in the Far East case. In re Investi- 
gation of World Arrangements, supra. 


Much of the movant’s arguments urging 
their motions on the basis of primary juris- 
diction is based on the assumption that 
there is only involved in this investigation 
matters under the jurisdiction of the Board 
as provided in the Shipping Act. This dis- 
misses the possibility, suggested in the 
Deputy Attorney General’s letter cited 
earlier, of the violation of the antitrust laws * 
and other statutes, and it also dismisses the 
possibility that the subpoenaed records here 
may furnish a “vital link in the chain of evi- 
dence indicating violations of antitrust [and 
other federal] laws by others.” ° 


6 March 7, 1960, Transcript, p. 11: [Movant’s 
counsel]: ‘‘I might say that the proceeding 
: . arises from another investigation of the 
shipping industry conducted by the Antitrust 
Subcommittee of the House. . .. Mr. Celler, 
the Chairman of that Committee, transmitted to 
the Department of Justice and to the Federal 
Maritime Board, documents, which, in his 
opinion, consisted of violations of Antitrust 
Laws of the United States, or of the United 
States Shipping Act which was passed in 1916. 


7Some of the movants appear to frame their 
motions urging the adoption of the doctrine of 
primary jurisdiction in the nature of a motion 
to dismiss; others ask that the doctrine be 
considered as bearing on reasonableness of de- 
mand. It is considered this opinion meets both 
urgings. 
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8 The Sherman Act, 15 USC 1, reads in part 
as follows: ‘‘Every contract, combination in 
the form of trust or otherwise, or conspiracy, 
in restraint of trade or commerce among the 
several states, or with foreign nations, is de- 
clared to be illegal... .”’ 

9 Application of Radio Corp. of America, 
supra, p. 170: ‘“‘RCA’s records may furnish a 
vital link in the chain of evidence indicating 
violations of the antitrust laws by others. The 
Grand Jury may indict RCA together with 
others on a conspiracy charge. The Grand Jury 
may indict RCA alone. ... It may indict no 
one at all. In sum, whether any indictment will 
be returned, and if so, the subject matter, the 
precise charge and against whom made, are 
matters of sheer speculation.”’ 
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However, it does not appear that the 
Shipping Act wholly supersedes the anti- 
trust laws as they pertain to the shipping 
industry. For instance, while the Sherman 
Act prohibits monopoly and attempts to 
monopolize, the Shipping Act appears only 
to prohibit, in sections 14, 15, and 16, the 
means by which monopoly may be achieved; 
the Sherman Act permits the Government 
and private persons preliminary injunctive 
relief against threatened or actual antitrust 
practices; the Shipping Act appears to offer 
no comparable remedy; and, the sanctions 
of the Sherman Act appear broader in that 
denial of the use of the Panama Canal may 
be applied, for instance, for certain viola- 
tions, etc., (15 USC 31). 


On the basis of the discussion through- 
out this section, the Court refuses to accept 
the movants’ arguments urging their mo- 
tions to quash on the basis that the anti- 
trust laws are wholly superseded by the 
Shipping Act. 


[Statute of Limitations} 


The Government has made the allega- 
tion here that the statute of limitations 
may run against the alleged violations while 
the matter is pending before the Maritime 
Board if the primary jurisdiction argument 
is permitted to postpone the instant inquiry. 


This is a claim which deserves considera- 
tion. As noted in Riss & Company v. Asso- 
ciation of American Railroads [1959 TRADE 
Cases { 69,244], 170 F. Supp. 354 (D. C. 
De GS LOS) s. cent. scene Gol see Se oUt 
(1959), wherein a motion to dismiss a 
complaint in a civil antitrust suit under 
the Interstate Commerce Act, 49 USC §5 
(b)(9) with respect to the prospect of re- 
ferring the matter to the Interstate Com- 
merce Commission, it was observed that 
“TIt] would thus seem that a reasonable 
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time before the commission action might 
well be measured in years rather than 
months.” ” 


Judge Sirica in the Riss case was asked 
by the movants there to speculate as to 
how an agency would rule if a matter 
were referred to it. This he refused to do: 


“The basic reason behind defendant’s 
motion to suspend is the expectation 
of obtaining an I. C. C. ruling that the 

. rate reduction is ‘immunized’ from 
the operation of the antitrust laws. ... 
This Court cannot say how the Com- 
mission would be likely to rule if this 
issue alone were submitted to it.” (Em- 
phasis supplied.)* 


The movants here would ask this Court 
to engage in an even more advanced type 
of speculation. They would have the Court 
speculate as to what findings, indictments, 
etc., a grand jury may return, and then go 
one step further and speculate as to what 
a court would do if and when a matter 
were referred to it as a result of the grand 
jury’s action. Only for the most compel- 
ling reasons would, it is considered, a court 
choose to engage in such type of speculation. 


Judge Lord in the recent case of Penn- 
sylvania Motor Truck Assn. v. Port of Phila- 
delphia Marine Terminal Assn., Civil Action 
24904, May 19, 1960, 28 Law Week 2591, 
concluded that the decision there was in 
no way contingent upon the expertise of 
the Maritime Board and proceeded to issue 
an injunction sought without referral of the 
matter to the Board. The Court in so 
doing, relied on the cases of River Plate 
and Brazil Conf. v. Pressed Steel Car Co., 
227 F. 2d 60 (2nd Cir., 1955) and Isbrandt- 
sen Co. v. United States, 81 F. Supp. 544 
(S. D. N. Y. 1948), appeal dismissed 336 
U. S. 941 (1949). The court also distin- 
guished the holding of the court in United 


1 But what may be more important for pur- 
poses of this case, the court in the Riss case 
held that where it had an allegation of conspir- 
acy (15 USC 1, et seq.) before it, that even ‘“‘if 
the Commission were to decide that the rate 
reduction, considered by itself, conformed to 
standards of the Interstate Commerce Act, it 
is nevertheless well settled that a lawful act may 
be validly alleged as forming a part of a con- 
spiracy for an unlawful purpose, such as to 
restrain trade.’’ The court also stated at p. 
364, “‘Thus, it is clear that the problem of 
whether or not a district court should refer 
certain issues to an administrative agency was 
not squarely before the court in the Isbrandtsen 
case.”’ 
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“It was Judge Sirica’s opinion that the Court 
of Appeals of this jurisdiction in Atchison, 
Topeka and Santa Fe Railway Co. v. Aircoach 
Transportation Association, Inc. [1958 TRADE 
CASES { 68,958], 102 U. S. App. D. C. 355, 253 
F. 2d 877 (1958) had interpreted the Isbrandtsen 
case as merely limiting the District Court’s 
discretion to refer issues: ‘‘It is the governing 
rule now that the issue of the intent and 
effect of a rate reduction, claimed to have been 
taken pursuant to procedures set forth in agree- 
ments approved by the Commission under Sec- 
tion 5(a) of the Interstate Commerce Act, must, 
in @ case where such issue is the sole or domi- 
nant isswe, first be referred to the Commission 
prior to a Court determination of whether such 
rate reduction violates the antitrust laws.’’ 
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States Trucking Corp. v. American Export 
Lines, 148 F. Supp. 61 (S. D. N. Y., 1956) 
by expressly acknowledging the continuing 
vitality of the holdings that a district court 
could maintain the status quo by enjoining 
conference agreements pending administra- 
tive proceedings before the Board. Judge 
Lord found that in balancing the equities 
in the American Export case, the court 
merely concluded that an injunction should 
not issue but did not conclude that it had 
no power to issue an injunction. 


The claim by the movants here, there- 
fore, that the courts must yield to the 
primary jurisdiction of the regulatory agencies 
rests in most cases on the facts in each 
particular case. It will be the function of 
the grand jury here to bring forth the 
facts in some detail, if and when further 
proceedings result from the inquiry. 


The question is also raised in this case 
as to whether the primary jurisdiction doc- 
trine would seem to be more forceful in 
civil cases involving the regulatory scheme 
or rates set by any agency, than it would 
be in criminal violations where the regu- 
latory scheme or rate structure was not 
primarily involved. 


The movants cite the case of United 
States v. Pacific & A. R. & N. Co., 228 U.S. 
87 (1913) for authority that the Supreme 
Court has expressly approved the applica- 
tion of the doctrine of primary jurisdiction 
to activities which are defined as crimes 
in a regulatory statute, and it is claimed 
this doctrine was reaffirmed in the recent 
case of United States v. Radio Corporation 
of America (RCA) [1959 TrapvE CASES 
{ 69,284], 358 U. S. 334 (1959). But, while 
the court in the Pacific case did uphold 
the dismissal of criminal charges of viola- 
tion of the Interstate Commerce Act, as 
amended (49 USC 1, et seq.) until the 
matter had been passed on by the Inter- 
state Commerce Commission, they also up- 
held the counts of the indictment charging 
the same conduct, as to which, the counts 
under the Commerce Act were to be dis- 
missed, to be violations of the Sherman 
Act. The matter seems to be somewhat 
cleared up by the RCA case. There the 
Court held that the legislative history of 
the Communications Act of 1934, as amended, 
(47 USC 151), et seg., revealed that the 
Commission was not given the power to 
decide antitrust issues as such, and that 
the Commission action was not intended 
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to prevent the enforcement of the antitrust 
laws in the federal courts. However, the 
court went on to hold that, despite this, 
the over-all regulatory scheme of that Act 
required the invocation of the primary 
jurisdiction doctrine except when “the ac- 
tion was only for the purpose of dissolving 
the conspiracy through which the allegedly 
invalid rates were set for in such case 
there would be no interference with rate 
structures or a regulatory scheme.” It was 
further observed by the Court that “there 
being no pervasive regulatory scheme, and 
no rate structures to throw out of balance, 
sporadic action by federal courts can work 
no mischief’, 


The movants claim that the inquiry here 
in reality is merely an attempt by the Gov- 
ernment to “grasp at straws in attempts 
to defeat the primary jurisdiction of the 
Board” and that the case of United States 
uw. Alaska S. S. Co., supra, controls. How- 
ever, in that case there was an indictment 
for the court to pass upon. Also, the 
court there may have gone further by dis- 
missing the indictment than would a court 
in this jurisdiction in a similar case. For, 
as noted in the memorandum of the Gen- 
eral Counsel of the Maritime Board in an 
opinion printed, pp. 926-938, of the Hear- 
imgs of the Antitrust Subcommittee, supra: 
“.. The Alaska Steamship Co. case is the 
only judicial decision, so far as we know, 
squarely passing upon the question whether 
the penal provisions of the Shipping Act, 
1916, supersede those of the antitrust laws”. 
The fact that the indictment was dismissed 
in the Alaska case need not raise the pre- 
sumption that all indictments in all cases 
involving primary jurisdiction of the Mari- 
time Board will result in a dismissal, or 
the invocation of the “doctrine.” 

This discussion leads the Court to the 
conclusion that, though the doctrine of 
primary jurisdiction may be applied to both 
civil and to criminal actions, it is more 
forceful in the civil regulatory type actions 
than in criminal actions for in the latter 
actions the violations of other federal 
statutes may more often be involved, and 
the regulatory scheme less affected. 


[Maritime Board’s Position] 

The Court cannot ignore the fact that, 
especially as to an investigation of the 
shipping industry involving foreign com- 
merce, the Maritime Board is claimed to 
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be, and may be, unable to investigate 


certain activities.” 


Several cases could be envisioned wherein 
the administrative agency charged with the 
regulation of an industry for one reason 
or another could not or would not engage 
in investigations of the type envisaged by 
the grand jury here unless complaints were 
made to it. We have seen in the case of 
Pennsylvania Motor Truck Assn. et al., v. 
Port of Philadelphia Marine Terminal Assn., 
et al., supra., that the court granted an injunc- 
tion where a plea was made that the 
Maritime Board could not or would not 
stay the enforcement of a disputed provi- 
sion of a tariff pending its determination. 


The representatives of the Maritime 
Board meanwhile are on record as stating 
that there are agreements which carriers 
may enter into which are definitely not 
encompassed by the Shipping Act.’ Who 
can predict that such a similar violations 
may not be found by the grand jury in the 
course of their inquiry here? 


[False Statement Statute] 


The Government here also alleges that 
there may exist violations of the Federal 
false statement statute, (18 USC 1001), 
which may result in an indictment for vio- 
lation of a federal statute. Since the 
transcript of the hearings before the Anti- 
trust Subcommittee is replete with agree- 
ments, statements, etc., filed with the 
Board, and since the subpoenas call for 
the production of such agreements, etc., the 
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Court must give due consideration to this 
claim, 


Certain of the movants claim that since 
the special legislation here, the Shipping 
Act, (46 USC 820), calls for the reports, 
etc., and provides a penalty therefore, even 
if a false report or agreement were filed with 
the Board and an indictment returned, the 
matter should be dismissed and referred 
to the Board. However, without ruling on 
the matter, it may be that a false statement 
filed with an agency may violate not only 
the special statute but the false statement 
statute as well. United States v. Gilliland 
[1940-1943 Trape Cases { 56,092], 312 U. S. 
86 (1941), For that reason, until, if, and 
when an indictment is returnel, this Court 
would be premature in ruling on this. 
matter. 


While it is admitted that the doctrine 
of primary jurisdiction has its role in the 
law, the movants would now interpose 
the administrative agency between the 
grand jury (the so-called conscience of the 
community) and its investigation, by apply- 
ing to the grand jury the docrtine of pri- 
mary jurisdiction.™ 

Would it not be more proper to permit 
the grand jury to conduct its inquiry and 
then, if any action is instituted as a result 
thereof, to consider the question of primary 
jurisdiction at that time? If the Court, for 


instance, were later presented with an in- 
dictment, would that not be the proper 
time to do that which was done in the 
Cunard case, i. e., compare the enumerations 
of wrongs charged in the bill with the pro- 


2 Hearings, Antitrust Subcommittee, supra, 
p. 120: 

“Mr. Donohue. Well, Mr. Chairman, I would 
like to ask the Chairman of the [Maritime] 
Board—do we understand, or do you want us 
to understand, that you have been unable to 
police the shipping industry because of lack of 
money and lack of personnel. 

Mr. Morse. I think it is fair to say that we 
have not adequately done our job because of 
lack of personnel. 

Mr. Donohue. In other words, you have not 
been investigating, or you have not been check- 
ing the activities of these different steamship 
lines, because you have not had the personnel 
to do the checking for you, is that correct? 

Mr. Morse. We have not gone on what I may 
call fishing expeditions. We have done check- 
ing where there have been complaints made. 

83 Hearings, Antitrust Subcommittee, supra, 
p. 45: 

“The Chairman: Can you give any examples 
of the kind of agreements between persons sub- 
ject to the act that would not be covered by 
section 15? 
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Mr. Morse [the then chairman of the Maritime 
Board]: Sure. If two common carriers agree 
that they will buy bunkers from one oil com- 
pany, or agree that they will not buy from a 
given company. 

The Chairman: That would not be subject to: 
the act? 

Mr. Morse: No, sir. It doesn’t involve trans- 
portation. 

The Chairman: If they are not subject to the 
act—perhaps your counsel might want to an- 
swer this—would such an agreement as indi- 


cated by Chairman Morse be subject to the 


antitrust law? 


Mr. Aptaker [Board counsel]: Yes, I believe 


that would be, because it is not in the area: 


carved out from the antitrust laws.’’ 

144 There is great controversy today, as it is, 
with respect to the role to be played in our 
society by the administrative agencies. Hector, 


Problems of the Civil Aeronautics Board and 


the Independent Commissions, Memorandum to 


the President, submitted September 10, 1959: 


(mimeographed). 
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visions of the Shipping Act, etc. to de- 
termine whether the matter should be 
referred to the Board? It would seem so to 
this Court. 


The value to our society of the grand 
jury, as we know it today, would be 
greatly and swiftly debased were this Court 
to hold that its actions must await initial 
determinations by an administrative agency, 
except for compelling reasons. Grand 
juries have consistently been found capable 
of making extensive investigations of highly 
complex businesses, problems, etc. Appli- 
cation of Radio Corporation of America, 
supra. There is no reason to believe that there 
will be any diminution of that investigative 
ability and capacity merely because the 
ocean shipping industry is here involved. 

The Court, therefore, concludes that it 
would be an improper exercise of its juris- 
diction here to interfere with the grand 
jury inquiry on the basis of primary juris- 
diction in the Board in view of the law 
as reviewed above and the facts as they 
exist in this case. Such action, it is con- 
sidered, would be premature. Whether the 
doctrine of primary jurisdiction should apply 
at any time to a grand jury proceeding is con- 
jectural: however, the Court is satisfied it 
should not be permitted to apply here. 

As’ Justice Frankfurter observed in the 
Cunard case, the doctrine is and may be ap- 
plied when the court is presented with a 
complaint or indictment or any motion 
emanating as a result of the filing of either 
in cases, “raising issues of fact not within 
the conventional experiences of judges or 
cases requiring the exercise of administra- 
tive discretion.” However, the application 
of the doctrine, if and when it ever were 
applied, to the grand jury, an investigative 
body, should be very rare it would seem. 

The earlier portion of this section may 
be said to have dealt more with the motions 
of those movants who ask that the Court 
consider the doctrine of primary jurisdic- 
tion as bearing primarily upon the reason- 
ableness and appropriateness of the demands 
in the subpoenas, while the latter portion 
may be said to have dealt more with those 
motions framed in the nature of a motion 
to dismiss on the same grounds. 

Meanwhile, the Court has not intended 
by the foregoing discussion, nor the discus- 
sion elsewhere in this opinion, to in any 
way prejudge any matter that may be 
forthcoming, if and when any bill or in- 
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dictment should follow the grand jury in- 
quiry. The Court would in the case of such 
an eventuality look at the problem anew 
for the Court was greatly impressed by the 
forceful and persuasive arguments advanced 
by the movants. 


[Jurisdiction Over Foreign Commerce] 
III 


A number of the movants claim that 
activities concerning the carriage of cargo 
from ports in one foreign country to ports 
in another foreign country pertain to matters 
beyond the territorial jurisdiction of the 
United States. Therefore, it is claimed, 
these activities do not involve foreign com- 
merce of the United States and thus can- 
not possibly involve violations of the Sher- 
man Act, (15 USC 1, et seq.). This claim 
is made with reference to the Cotton Trade 
subpoenas. 


The Government meanwhile contends: 
(1) many of the shipping lines maintain 
offices in the United States and make book- 
ings for loadings of cotton at Mexican 
ports; (2) some of the conferences and 
committees are located in the United States; 
(3) some of the meetings of the conferences 
are held here; and (4) that the agreements 
made or carried out at least in part within 
the United States are for the purpose of 
restraining trade. 

It appears that the activity complained 
of in the Cotton Trade may affect Ameri- 
can commerce with foreign nations and 
indeed this seems to be admitted by many 
of the movants. 

Discussions of hypothetical situations by 
members of the Antitrust Subcommittee 
and Board representatives, Hearings, supra, 
pp. 284, 287, seem to establish that the 
Chairman of the Maritime Board con- 
siders that “any foreign to foreign move- 
ment [of commerce], if it is in competition, 
does affect the commerce of the United 
States” but that the Board does not have 
direct jurisdiction of foreign-to-foreign activ- 
ity and that “any action of the Board to 
approve a foreign-to-foreign conference [for 
instance] is void.” He declined to answer, 
however, whether he considered antitrust 
laws applicable in certain foreign commerce 
situations. 

It is noted, therefore, that the Shipping 
Act itself recognizes the effect that foreign- 
to-foreign commerce may have on trade or 
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commerce with foreign nations and in fact 
provides the Board with certain sanctions 
in the event foreign conferences discrimin- 
ate against United States Shipping lines. 
The Chairman of the Board in the Hearings 
before the Antitrust Subcommittee, supra, 
p. 159, “Statement of Clarence G. Morse, 
Chairman, Federal Maritime Board and 
Maritime Administrator’, observed that in- 
direct jurisdiction of the Board with respect 
to foreign-to-foreign conferences exists, and 
is in fact a necessary power:”* 


“Although the Board has no direct 
jursdiction over foreign-to-foreign con- 
ferences, section 14(a) of the Shipping 
Act, 1916, provides that if such confer- 
ences which use deferred rebates or other 
practices forbidden by section 14, refuse 
to admit U. S.-flag carriers on equal 
terms and conditions with foreign-flag 
members, then those foreign-flag mem- 
bers may be denied entry of their vessels 
into U. S. ports... admission is often 
necessary for successful operation of a line 
on an essential U. S. foreign trade route, 

.’ (emphasis supplied). 

Chairman Celler of the Subcommittee 
stated, p. 2352, Hearings, supra, that though 
the “Cotton Trade’ (Ensenada-Japan agree- 
ment) may not be subject to the Shipping 
Act, it did, in his opinion “affect” the foreign 
commerce of the United States and thus 
was within the purview of the Sherman Act.” 


While the memorandum of the Govern- 
ment, which is incorporated in an affidavit 
of Mr. Miron, counsel for the Justice De- 
partment in this matter (see also the claim 
in Transcript of March 7, 1960, p. 117), 
suggests that the American grown cotton 
may be moving from Arizona and Cali- 
fornia into Mexico, and be shipped out of 
Mexican ports, such as Ensenada, the 
movants in a memorandum filed April 5, 
1960, attach an affidavit of the Executive 
Vice President and Secretary of the Western 
Cotton Shippers Association to the effect, 
that to his knowledge, no American grown 
cotton is moving out of Mexican ports. 
Yet, on the other hand, we find on pp. 
2321, 2351, Hearings, supra, evidence to the 
effect that such shipments were at least 
planned, if not now in effect, with respect 


1% See also Hearings, swpra, pp. 2312-2578. 

16 Chairman Celler also stated, p. 237, that he 
considered the Guaymas Association agreement 
as affecting the commerce of the United States 
and so was subject to the Sherman Act. 

These transactions generally must, it would 
seem, have an affect on the balance of payments 
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to Arizona grown cotton. At least, there 
existed, or exists, the threat of such ship- 
ments occurring in the future. 


It was also pointed out in the Hearings, 
supra, p. 2440, p. 2442, that the Ensenada/ 
European Conference (E/EC) member- 
ship, Chairman, and headquarters (San 
Francisco) are the same as that of the 
Pacific Coast European Conference (PCEC). 
It was, therefore, suggested that while 
perhaps the E/EC was established to avoid 
Maritime Board jurisdiction, yet it conducts 
meetings and business from this country 
(and permits its members to make bookings 
for Mexican shipments from here). In a 
similar situation involving Canadian trade, 
a Canadian section of the PCEC was es- 
tablished. However, no Mexican section 
for PCEC has been set up and deferred 
rebates, “fighting rates”, market sharing 
agreements, etc., are allegedly employed in 
the latter trade which it is claimed is affect- 
ing this country’s foreign commerce. 


This Court is thus faced with a situation 
where certain agreements were allegedly 
made, planned or entered into in the United 
States and are partially, at least, adminis- 
tered (through conference offices or other- 
wise) in the United States, members of the 
agreements take certain actions (such as 
bookings for shipments) within this country 
for Mexican exports,” have close associa- 
tion with de facto parent conferences in this 
country,* which members of the Congres- 
sional Subcommittee consider to be viola- 
tive of the Sherman Act, where the threat 
of American grown cotton as Mexican 
exports exists, and as a result considers 
that the foreign commerce of this country 
is clearly considered to be “affected” 
thereby. 


The question here is whether these agree- 
ments, which appear to “affect” the foreign 
commerce of this country, constitute an il- 
legal combination or conspiracy such as to 
amount toa restraint of trade on the foreign 
commerce of this country, or otherwise 
violate federal laws. Who is to answer this 
question if not a grand jury? While the 
Board admits the “Cotton Trade” affects 
our foreign commerce, it denies that it has 


of the United States. The acceptance by the 

“Cotton Trade’’ shipping lines of payment in 

Japanese yen was partially responsible for the 

establishment of certain of the conferences in- 

volved in that trade. See p. 4 of this opinion. 
18 See footnote 3, supra. 
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jurisdiction, (and suggests it does not have 
the funds) to investigate the matter and 
several of the movants agree. 

Certain of the movants claim that the 
Sherman Act scope of “trade and com- 
merce ... with foreign nations” is limited 
to the export-import product of the United 
States. However, the Report of the At- 
torney General's National Committee, to 
Study the Antitrust Laws of March 31, 1955, 
pp. 77-80, disagrees with such a restrictive 
construction of the Act. 


The Court in the case of United States 
UMP action SMAI RIG Ne "Col? 228 Ul tS: 
87 (1913), decided it was not giving extra 
territorial effect to the Sherman Act by 
holding that it forbid a combination of a 
foreign and domestic corporation from re- 
straining and monopolizing trade in the 
transportation of freight and passengers 
between Puget Sound and the Yukon River. 
Part of this route lies within Canada. In 
the course of its opinion, the Court in 
answering an argument of the Defendants 
that jurisdiction did not lie as to the foreign 
carriage, stated as follows: 


“This but saying that laws have no 
extra-territorial operation; but to apply 
the proposition as defendants apply it 
would put the transportation route 
described in the indictment out of the 
control of either Canada or the United 
States. These consequences we cannot 
accept.” 


While it is admitted that the transporta- 
tion in that case was initiated or terminated, 
if not also partially effected, on United 
States soil, the Court cannot predict what 
further evidence® of an affect on the 
country’s foreign commerce will be un- 
covered by the grand jury in this case. 


The cases hold that the intent and the 
result of affecting United States foreign 
commerce by an agreement to restrain 
trade brings the matter within the Sherman 
Act. In the case of United States v. Alumi- 
num Co. of America, [1944-1945 TRADE CASES 
{ 57,342], 148 F. 2d 416 (2nd Cir., 1945), the 
court found that where an agreement is 
entered into wherein (1) an intent to affect 
imports or exports is shown, and (2) where 
the agreement in its performance is shown 
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actually to have had some affect upon them, 
then, the Sherman Act was intended to 
cover such agreements. See also: United 
States v. Sisal Sales Corp., 274 U. S. 268 
(1927); United States v. Timken Roller Bear- 
ing Co, [1950-1951 Trape Cases { 62,837], 
341 U. S. 593 (1951); and United States v. 
National Lead Co. [1944-1945 Trape CASES 
1:57,394) 41603 . Fn Supp.e5) Se (S.aeDBEN, oY 
1945), aff'd [1946-1947 Trape Cases 
PEVESVNS SEVMURS, SOO: May 


The case of American Banana Co. v. 
United Fruit Co., 213 U. S. 347 (1909), relied 
on by the movants, does not preclude 
Sherman Act jurisdiction over agreements 
in restraint of trade carried out, at least 
in part, within the United States. 


Whether the matter here comes within 
the purview of the Sherman Act is largely 
a question of fact that may be brought 
out by the inquiry of the grand jury. 

A thorough review of the facts and prior 
court decisions as they relate to the ques- 
tion here, leads this Court to the conclusion 
that the grand jury should be permitted 
to determine by inquiry whether in the 
words of the Attorney General's Committee, 
supra, pp. 76, 77, the agreements entered 
into by the shipping lines in the Cotton 
Trade do have a “substantial anticompeti- 
tive effect on our foreign commerce.” 


IV 
[Reasonableness of Subpoenas] 


Many of the movants seek to quash the 
subpoenas duces tecum on the basis that they 
are unreasonable and/or oppressive and 
therefore an abuse of the grand jury process. 

The test of whether a subpoena is un- 
reasonable or oppressive appears to come 
down to a question of the circumstances 
of the particular case, consonant with 
certain rules that seem to have evolved 
over the years in applying that test. 


The fact is not lost on this Court that 
the numbers of documents sought from 
many of the movants are extensive and that 
their production may entail a great deal 
of time, expense and inconvenience.” How- 
ever, neither has it escaped the notice of 
this Court that the Government has from 


12 Of course, antitrust conspiracy cases are 
usually built on circumstantial evidence. United 
States v. Morgan [1953 TRADE CASES { 67,586], 
118 F. Supp. 621 (S. D. N. Y., 1953). 

20 Tt is noted that the immunity from prosecu- 
tion, penalty, etc., for evidence presented in a 
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proceeding under the Sherman Act, is granted 
only to natural persons. 15 USC §§ 32, 33. See 
United States v. Harte-Hanks Newspapers [1958 
TRADE CASES { 69,032], 254 F. 2d 366 (5th 
Cir., 1958). 
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the beginning been somewhat conciliatory 
in its demands with respect to the sub- 
poenas.” 


The Fourth Circuit ruled on the produc- 
tion of corporate records recently in the 
case of United States v. United States 
District Court [1956 Trape Cases { 68,540], 
238 F. 2d 713 (4th Cir., 1956), wherein it 
was held that a grand jury could investi- 
gate corporate records without a showing 
as to their materiality. The only limitation 
imposed was that process of the court 
could not be used to compel their produc- 
tion if it would be unreasonable or op- 
pressive. The court also stated that if the 
grand jury wanted the evidence analyzed 
and summarized by Government counsel 
assisting in the investigation, this could be 
done.” The objection is made here, how- 
ever that the subpoenas are violative of the 
Fourth Amendment of the Constitution in 
that they are unreasonable and oppressive. 
However, the court in the case of Applica- 
tion of Radio Corporation, supra, indicated 
how such a claim could be resolved: 

“The general principles which emerge 
from the cases establish that in order 
to overcome the Fourth Amendment ob- 
jections, the subpoena shall describe with 
reasonable particularity the papers to be 
produced and shall be confined to a 
reasonable period of time. The meaning 
of ‘reasonable’ depends, of course, upon 
the particular facts of each case, so that 
prior decisions are of limited value.” 
The subpoenas in this case are addressed 

to documents pertaining to what is char- 
acterized as the Far East Trade, the Cotton 
Trade, and the African Trade. An examina- 
tion of the subpoenas in the Cotton Trade 
shows that they ask for four years’ records 
(as opposed to six years in the other 
Trades), specific items are requested and 
specific items [see, for instance, items 5, 
5(a), 5(k) and 5(r) of certain of the sub- 
poenas] are exempted. The fact that some 
of those subpoenaed have already complied 
would seem to indicate that they are not 
so loosely phrased as to defy compliance 
therewith. 


*1 Government memorandum of February 8, 
1960, pp. 23, 24: ‘‘As to time within which 
to comply with the subpoena, no question is 
raised. Many shipping lines who do not chal- 
lenge these same subpoenas have asked for and 
been granted additional time for compliance 
upon demonstrating a particular hardship. 
Similar accommodation is available to the 
movants. Movants have been relieved of the 
necessity of producing and identifying the docu- 
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[Period Covered by Subpoenas] 


The period of time covered above is in 
sharp contrast to the twenty-year period 
covered in In ve Petition of Borden, 75 F. 
Supp. 857 (N. D. IIl., 1948), or the eleven- 
year period in In re World Arrangements, 
supra, wherein the subpoenas were upheld. 


[Breadth and Scope of Subpoenas] 


The claim is also made that the breadth 
or the scope of the subpoenas in the number 
of documents sought is unreasonable. As 
suggested by certain of the movants, sub- 
poenas requiring only a relatively small 
percentage of an organization’s files may be 
considered unreasonable and oppressive. Ap- 
plication of Certain Family B. & D, Assn, 
19. F. R. D. 97 (N. D. Cal., 1956). However, 
this is not inconsistent with cases upholding 
subpoenas calling for a large number of 
company’s records, Application of Radio 
Corporation, supra, for as pointed out by the 
Supreme Court, the documents must only 
meet the requirement that they be adequate 
for, but relevant to, the inquiry. Oklahoma 
Press Publishing Co. v. Walling, 327 UV. S. 
186 (1946). The court there went on to 
state that this cannot be “reduced to a 
formula; for relevancy and adequacy or 
excess in the breadth of the subpoena are 
matters variable in relation to the nature, 
purposes and scope of the inquiry.” 


Inconvenience is relative to size, for any 
subpoena may be burdensome to some ex- 
tent. Application of Radio Corporation of 
America, supra. The fact is, however, that 
investigations of possible antitrust violations 
almost invariably involve great amounts of 
records, etc., because of the size of the cor- 
poration or of the industry of which the 
corporation is a part. In re Motions to Quash 
Subpoenas, 39 F. Supp. 527 (S. D. Calif., 
1939). The fact that the industry being in- 
vestigated is a regulated industry, and that 
the Government itself may have contributed 
to its growing complexity, number of records 
maintained, or even its great size, should, 
rather than impede, tend to permit an in- 


ments in the presence of the grand jury. A 
method permitting the forwarding of docu- 
ments by mail or express, accompanied by an 
affidavit of compliance, has been offered to each 
recipient of these subpoenas, 

Throughout this opinion the term “Govern- 
ment’’ has been used to define counsel ap- 
pointed by the Justice Department to aid in the 
instant grand jury inquiry. 
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vestigation of that which is subject to regu- 
lation, or that which affects such regulation. 
See: In re Investigation of World Arrange- 
ments, supra. 


Judge Hand noted in his opinion in 
McMann v. Securities and Exchange Com- 
mission, 87 F. 2d 377 (2nd Circ., 1937) that 
where, as here, the suppression of truth 
may be involved in an inquiry concerning 
the public interest, a subpoena duces tecum 
should be quashed only where the private 
interest is supreme. In this case, the Court 
finds that the public interest outweighs the 
private interest. 


It should also be noted that there appears 
to be less evidence of a “fishing expedition” 
or harassment here than there was in the 
McMann and Borden cases, where such argu- 
ments were not accepted.” 


[Language Difficulties] 


The claim that language difficulties in 
identifying documents make these subpoenas 
unreasonable was answered by the court in 
the World Arrangements case, where it was 
pointed out that some companies served 
identical subpoenas had already complied 
without interpretational difficulties. If un- 
usual difficulties in this respect are en- 
countered in this case, there is little doubt 
that some arrangement can be made with 
the Government to overcome it. 


The Court here, having taken into con- 
sideration the nature, purpose, and scope of 
the inquiry, the extent to which the com- 
plaining parties subpoenaed are involved in 
the matters under investigation, and the in- 
convenience, time and expense that may be 
incurred by the movants as weighed against 
the public interest, denies the motions to 
quash for reasons of unreasonableness or 
oppressiveness. 


V 
[Grand Jury Investigation of Misdemeanors] 


The further claim is made by certain of 
the movants that a federal grand jury has 
no authority to initiate an investigation of 
any crimes in the shipping industry that are 
non-infamous or misdemeanors. The Gov- 
ernment meanwhile contends that the grand 


23 Certain of the movants involved in the 
South African Trade seek the quashing of the 
subpoenas here on the basis of what seems 
ito be harassment in that the matter is now 
under investigation by the Maritime Board and 
the movant must deal with the same matter 
in two forums unless the subpoenas are quashed. 
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jury does have the authority to investigate 
possible misdemeanors as well as felonies. 


Since, on the basis of the foregoing dis- 
cussion, there is ample evidence to establish 
a belief that possible felonies may have been 
committed in the shipping industry which 
the grand jury may consider, and in view 
of the fact that the Congressional Committee 
which forwarded this matter for grand jury 
action apparently thought so also, the mov- 
ants claim appears ill-founded. 


The Fifth Amendment of the Constitu- 
tion provides for presentment or indictment 
by a grand jury of persons found guilty of 
capital or otherwise infamous crimes. How- 
ever, Rule 7(a) of the Federal Rules of 
Criminal Procedure provides, in part, that 
an “offense which may be punished by im- 
prisonment for a term exceeding one year 
or at hard labor shall be prosecuted by in- 
dictment, or if indictment is waived, it may 
be prosecuted by information. Any other 
offense may be prosecuted by indictment or by 
information.” (Emphasis supplied). Although 
movants claim that Rule 7(a) confers no 
substantive authority on the grand jury, 
apparently the Supreme Court has histori- 
cally and still feels otherwise. Smith v. 
United States, 360 U. S. 1 (1959). 


It should also be remembered that even 
though a crime is called a misdemeanor, if 
it carries a possible punishment of more 
than one year imprisonment, it has been 
held to be an infamous crime. Ex parte 
Brede, 279 Fed. 147 (E. D. 'N. Y., 1922), 
affirmed 263 U.S. 4 (1923). 


However, Rule 7(a) does not confine 
prosecution by indictment to infamous crimes. 
It merely requires that infamous crimes 
must be so prosecuted. It should, therefore, 
appear that violations of the Sherman Act, 
supra, may be prosecuted by indictment. 
The Supreme Court in the early case of 
Hale v. Henkel, supra, apparently felt this 
was the case, and this appears to be the 
position of the Supreme Court today as 
noted collaterally in the Smith case: 


“The use of indictments in all cases 
watranting serious punishment was the 
rule at common law... . [citations] ... 


25 Fed. Reg. 520, 25 Fed. Reg. 881. However, 
the subpoenas here were careful to state that 
the documents requested were to exclude those 
filed with the Maritime Board and material 
otherwise publically available; therefore, the 
harassment in this respect appears relatively 


slight. 
1 69,746 
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The Fifth Amendinent made the rule 
mandatory in federal prosecutions in rec- 
ognition of the fact that the intervention 
of a grand jury was a substantial safe- 
guard against oppressive and arbitrary 
proceedings . . Hale v. Henkel . . . 
Rule 7(a) recognizes that this safeguard 
may be waived, but only in those proceed- 
ings which are noncapital. ...” 


The Government cites Costello v. United 
States, 350 U. S. 359 (1956), to the effect 
that when the grand jury was incorporated 
into the Fifth Amendment, it was intended 
to function substantially like its English 
progenitor. They then cite 4 Blackstone, 
Commentaries 301, as defining the English 
progenitor of the indictment: 


“An indictment is a written accusation 
of one or more persons of a crime or mis- 
demeanor, preferred to, and presented 
upon oath by, a grand jury.” 


The Government’s contentions appear to 
be correct, despite the objections of the 
movants, for the historically correct appli- 
cation of the Fifth Amendment to misde- 
meanors as they were at common law seems 
to be clearly set forth in United States v. 
Shepard, 1 Abb. (U. S.) 431, Fed. Cas. 
16,273 (E. D. Mich., 1870), where it is 
stated: 


“Congress by proposing, and the states 
by ratifying that [Fifth] Amendment, 
left all offenses not capital or infamous to 
be prosecuted by information or by in- 
dictment, as the circumstances of each 
case should seem to require, and as the 
common law would sanction, Indeed, 
this constitutional provision produced no 
change in the practice of law, except, per- 
haps, as regards the class of misdemeanors 
regarded as infamous crimes, and which 
might before the amendment, be prose- 
cuted by information. . We regard 
the converse of the fifth amendment to be 
that persons may be held to answer for 
crimes other than such as are capital or 
infamous upon information or indictment, 
Aceon to the course of the common 
aw. 


24Papers filed by the Government on March 
25, 1960: ‘‘It is the law of the United States 
that a court may require a firm over which it 
has personal jurisdiction to produce documents 
in its possession, custody or control whether or 
not the documents are physically located within 
the United States or its territories. Various 
cases pertinent to this aspect of United States 
law are Societe Internationale v. Rogers, 357 
U. S. 197 (1958) (documents located in Switzer- 
land); Mines and Metals Corporation v. SEC, 
200 F. 2d 317 (9th Cir. 1952) (documents located 
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It appears therefore that Rule 7(a) merely 
restates what has historically always been 
the rule. 


Accordingly, the Court hoids that there 
is no denial of a Fifth Amendment right in 
this case by permitting the grand jury here 
to investigate the possible violation of laws 
which may constitute misdemeanors as well 
as felonies. 


Vi 


[Production of Documents in 
Foreign Countries| 


Certain of the movants admit that this 
Court has the power to require the firms 
over which it has personal jurisdiction to 
produce documents in their custody, whether 
physically located in the United States or 
not, but question whether the Court in the 
sound exercise of its discretion should per- 
mit its power to be so used. (Movant’s 
memorandum filed April 15, 1960, p. 2.) 
Others question even the existence of such 
power. 


The Government meanwhile takes the 
position that not only does the Court have 
the personal jurisdiction and thus the power 
to order the documents requested by the 
subpoenas, but that it would be inappro- 
priate to withdraw the subpoenas.* 


A review of the cases cited by the Gov- 
ernment leads to the conclusion that this 
Court has the power, authority, and juris- 
diction to require the production of all the 
documents called for in all of the subpoenas 
herein involved. 


However, while the case of Cobbledick v. 
Umted States [1940-1943 TrapE CasEs 
{ 56,011], 309 U. S. 323 (1940) indicates that 
an order quashing a subpoena duces tecum 
requiring the production of documents before 
a grand jury is not a final order for appeal 
purposes, as it arises in this case, such a 
rule places a heavy burden on the Court 
here, it would seem, to insure that the timely 
objections made by the British, Canadian, 
Danish, French, German, Italian, Japanese, 


in Panama); SHC v. Minas de Artemias, 150 
F. 2d 215 (9th Cir. 1945) (documents located in 
Mexico); United States v. Standard Oil Co. 
(N. J.), 23 F. R. D. I. (1958) (documents lo- 
cated in various countries throughout the 
world); United States v. Watchmakers of Swit- 
zerland Information Center, Civil 96-170, S. D. 
N. Y., Transcript, February 19, 1957, pp. 23, 
25-26 (documents located in Switzerland): and 
United States v. ICI, Civil No. 24-13, S. D. N. Y., 
July 1, 1948 (documents located in the United 
Kingdom).’’ 
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the Netherlands, Norwegian, and Swedish 
Embassies with respect to the subpoenas 
here, be given the greatest consideration.” 


Inasmuch as there can be little objection 
to the production of documents of the for- 
eign corporations physically located in this 
country, either at their own or their agents’ 
offices, and the documents of the United 
States corporations physically located in 
foreign countries, the objections of the 
movants with respect thereto are ruled in- 
appropriate.” 

However, with respect to the documents 
of foreign corporations physically located 
in foreign countries, it would seem that this 
investigation would not be impeded if the 
Court reserved its opinion on the produc- 
tion of those documents, at this time. Mean- 
while, the Government will be better 
informed, and so may better inform the Court, 
of the need for those documents, should 
such need still exist, after the inquiry has 
progressed to some extent. 


Vil 
[Sovereign Character of a Party] 


On January 18, 1960, the Embassy of the 
Philippines transmitted to the Secretary of 
State a note in which it objected to the is- 
suance of a subpoena directing the Philippine 
National Lines to produce certain documents. 
The claim was made that the Philippine 
Lines was an instrumentality of the Philippine 
Government and that Government did not 
wish to waive its sovereign immunity from 
suit or process of this Court. 


The State Department refused to recog- 
nize or allow the Philippine Government’s 
claim of immunity. The State Department’s 
reply of January 25, 1960, reads in part as 
follows: 


“In considering requests of a foreign 
government for a grant of foreign sover- 
eign immunity from the jurisdiction of 


% There was no indication in the corresponda- 
ence on file emanating from the foreign em- 
bassies that they would interfere with the 
production of documents located in their re- 
spective countries if this Court, in the exercise 
of its discretion, found that it was necessary. 

% See In re Investigation of World Arrange- 
ments, supra, and United States v. Imperial 
Chemical Industries [1950-1951 TRADE CASES 
1 62,923], 100 F. Supp. 504 (S. D. N. Y. 1951), 
decree [1952 TRADE CASES {f 67,282], 105 F. 
Supp. 215 (S. D. N. Y. 1952). 

27 Movant’s counsel observes in a memoran- 
dum filed February 28, 1960, that the so-called 
“restrictive theory’ of sovereign immunity re- 
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courts in the United States, the Depart- 
ment of State follows the so-called re- 
strictive theory of sovereign immunity. 
Under this theory a foreign government 
(including its instrumentalities) is en- 
titled to immunity from the jurisdiction 
of the courts of the territorial sovereign 
only with regards to government acts 
(jure imperii) as distinguished from private 
or commercial activities (jure gestionis). 

“Since it appears to the Department that 
the Philippine National Lines is engaged in 
commercial activities, the Department of 
State regrets that it cannot take the ac- 
tion requested in your note.” 


No doubt the fact that in recent times 
many countries have nationalized certain 
industries has led to the tendency to adopt 
the “restrictive theory” of governmental 
immunity. In re Investigation of World Ar- 
rangements, etc., supra; Coale v. Societe Co- 
operative Suisse Des Charbons, Basle, 21 
F, 2d 180 (S: D. N. Y., 1921). 


Government counsel here maintains that 
the cases of Mexico v. Hoffman, 324 U. S. 
30 (1945) and National Bank v. Republic of 
China, 348 U. S. 356 (1955) indicate the 
status and activities of a foreign government 
are foreign policy matters for consideration 
by the political branch of the government, 
and, since the State Department has denied 
immunity here, the Court must also refuse 
to recognize the Philippine National Lines’ 
claim of sovereign immunity. 


The Movant here, on the other hand, 
alleges that the State Department’s refusal 
to recognize its claim of sovereign immunity 
is not in any way binding on this Court, 
and that in fact it would be proper for this 
Court to make the determination inasmuch 
as the “restrictive theory” of sovereign im- 
munity adopted by the State Department 
recognizes that its opinions on sovereign 
immunity are not binding on the courts.” 


It is true that the Supreme Court in 
Berizzi Bros. Co. v. S. S. Pesaro, 271 UV. S. 


ferred to in the State Department’s letter of 
January 25, 1960, was first announced in a 
letter to the Acting Attorney General from the 
State Department’s Acting Legal Advisor. 26 
Dept. State Bull. 984 (1952), and that therein 
the position taken was that a ‘‘slight shift in 
policy by the executive cannot control the 
courts. . . .’”’ However, that statement, p. 985, 
reads in full, as follows: ‘‘It is realized that a 
shift in policy by the executive cannot control 
the courts, but it is felt that the courts are 
less likely to allow a plea of sovereign im- 
munity where the executive has declined to 
do so.”’ 
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562 (1926), equated government operated 
merchant ships with the maintenance and 
training of a naval force. However, as noted 
in 26 Dept. State Bull. p. 985, the United 
States has a long established policy of not 
claiming immunity in foreign jurisdictions 
for its own merchant vessels. 

The movant relies heavily on In re Inves- 
tigation of World Arrangements, supra, where 
Judge Kirkland of this Court quashed a 
subpoena duces tecum issuing against Anglo- 
Iranian Oil Company on the grounds (1) 
that the company was indistinguishable from 
the Government of Great Britain, though 
the Government only owned 35 per cent of 
its capital but “controlled” the company, 
and (2) to cite a foreign sovereign into our 
courts is contrary to the law of nations. 


With respect to item (2), Judge Kirkland 
concluded that the successful prosecution of 
the Anglo-Iranian Oil Co. would result in a 
charge and finding that the British Govern- 
ment was guilty of violating the law of the 
United States. He envisaged the risk of 
belligerent action if foreign government 
property were seized. 


[Governmental Function] 


It should be noted, however, that Judge 
Kirkland distinguished the case of United 
States v. Deutsches Kal Syndicat Gesellschaft 
et al., 31 F. 2d 199 (S. D. N. Y. 1929), where 
a suit to enjoin violations of the antitrust 
laws was upheld against a French corpora- 
tion in which the Government of France 
held an 11/15th interest. The Judge held 
that a French corporation that was involved 
in a “commercial venture, entirely divorced 
from any governmental function” is far 
different than a “sea-faring island-nation 
maintaining a constant supply of maritime 
fuel”. 


The present case seems to fall somewhere 
in between the World Arrangements and the 
Gesellschaft cases. 


The Justice Department here alleges that 
the movant is a purely commercial venture, 
and the State Department refuses to recog- 
nize the claim of sovereign immunity. Mean- 
while, at this juncture in the proceedings, 
the Court is unable to ascertain whether the 
grand jury will use the information it re- 
ceives to possibly attempt to indict the 
Philippine National Lines or use the infor- 
mation to indict others. 


However, it appears that nothing would 
be lost in this instance if the Court should 
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reserve its views as to the issuance of the 
subpoena as it relates to the Philippine Na- 
tional Lines, pending a showing by the 
Government through information obtained 
in the course of the investigation, that (1) 
the movant’s activities are substantially, if 
not entirely, commercial; (2) the records 
are needed for the furtherance of the inves- 
tigation to prosecute others; and/or (3) 
evidence exists of its joining with others to 
violate federal laws. The Court’s order will 
reflect this. 


VIII 
[Applicability of Treaty Provisions] 


Certain of the Japanese shipping lines 
have moved to quash the subpoenas duces 
tecum on the grounds that their production 
is in violation of the Treaty of Friendship, 
Commerce, and Navigation between the 
United States and Japan, effective October 
30, 1953 (TIAS 2863; 4 U. S. T. 2063). 
They specifically cite Article XVIII, which 
provides in part as follows: 


“The two Parties agree that business 
practices which restrain competition, limit 
access to markets or foster monopolistic 
control, and which are engaged in or made 
effective by one or more private or public 
commercial enterprises or by combina- 
tion, agreement or other arrangement 
among such enterprises, may have harm- 
ful effects upon commerce between their 
respective countries. Accordingly, each 
Party agrees upon the request of the 
other Party to consuit with respect to any 
such practices and to take such measures 
as it deems appropriate with a view to 
eliminating such harmful effects.” 


On the basis of a letter from the State 
Department to Senate Committee on For- 
eign Relations, (Hearings, Subcommittee of 
the Committee on Foreign Relations, U. S. 
Senate, 82nd Cong., 2d Sess., May 9, 1952, 
p. 29), and the language of the court in 
United States v. R. P. Oldham Co. [1957 
Trape Cases { 68,790], 152 F. Supp. 818 
(N. D. Calif., 1957) denying a motion to 
dismiss on the basis of this Treaty provision 
in a criminal action charging a conspiracy 
in violation of the Sherman Act, this Court 
concludes that the issuance of subpoenas in 
this case to the Japanese lines does not vio- 
late Article XVIII of the Treaty. 


The Ambassador of Japan in a letter ad- 
dressed to the Secretary of State dated 
March 7, 1960, objected to the subpoenas 
here in question, but did not ground the 
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objection specifically on the basis of the 
Treaty provisions. Rather the objections 
were confined to the production of docu- 
ments located in the territorial jurisdiction 
of Japan. 

The State Department, in a reply dated 
March 25, 1960, merely indicated that in 
accordance with the Embassy’s request a 
copy of their note of March 7, 1960 was 
being forwarded to the Court. However, 
the State Department, in their reply, did 
indicate that the Justice Department was 
willing to discuss specific problems of com- 
pliance regarding the subpoenas with rep- 
resentatives of the Japanese shipping lines. 


The objections on the grounds of terri- 
torial jurisdiction are treated elsewhere in 
this opinion. 

IX 
[Applicability of Treaty—Foreign Statutes] 


Certain of the movants of Netherlands 
nationality claim that the compliance with 
the subpoenas here may be in contraven- 
tion of the provisions of the Treaty of 
Friendship, Commerce, and Navigation, Ar- 
ticle I (TIAS 3942, effective December 5, 
1957) existing between the United States 
and The Netherlands: 

“T. Each Party shall at all times ac- 
cord fair and equitable treatment to the 
nationals and companies of the other 
Party, and to their property, enterprizes 
and other interests. 

“2. Between the territories of the two 
Parties there shall be, in accordance with 
the provisions of the present treaty, free- 
dom of commerce and navigation.” 


It is considered that not only does Article 
I not support any claim for the quashing of 
the subpoenas here, but that Article VI(2) 
actually anticipates that such court orders 
must isste at times and only asks that 
searches, etc., be conducted according to 
law and with regard for the convenience of 
the nationals of the parties to the treaty. 
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The movants also assert that compliance 
with the subpoenas here would be in viola- 
tion of section 39 of the Netherlands Eco- 
nomic Competition Law. With respect to 
Java-Pacific Lines, since this is a New York 
corporation, it is on a parity with other 
domestic corporations and cannot, in the 
Court’s opinion, invoke any Netherlands 
laws to avoid complying with the subpoena. 
Securities and Exchange Commission v. Minas 
de Artemias, 150 F. 2d 215 (9th Cir., 1945). 
The privilege of immunity to process here 
extends to countries and not to corporations. 


Since the Court has reserved its views 
with respect to production of subpoenaed 
documents of foreign corporations located 
in foreign countries, the Court need not go 
into the question at this time of the effect 
of the subpoenas to produce documents lo- 
cated in The Netherlands other than to note 
that in its opinion Section 39 of The Nether- 
lands Economic Competition Law does not 
in any way appear to prevent the produc- 
tion of documents of United States com- 
panies located in the Netherlands or the 
documents of Netherlands companies or 
their agents located in this country.” 


x 
[Rulings] 


1. The motions to quash the subpoenas 
duces tecum are denied. 


2. The subpoenas duces tecum are modi- 
fied as hereinbefore specifically set forth. 


3. Counsel are directed to prepare an 
appropriate order reflecting, among other 
things, the fact that the Court has reserved 
its views, i.e. taken the matter under advise- 
ment, as to the production or inspection of 
the subpoenaed documents, etc., of foreign 
corporations physically located in foreign 
countries, and as to the subpoena as it 
relates to the Philippine National Lines, 
pending certain showings by the Govern- 
ment as the inquiry progresses. 


[] 69,747] Luckenbach Steamship Company, Inc. v. United States. 


In the Supreme Court of the United States. 


June 20, 1960. 


Appeal from the United States District Court for the District of Delaware. 


October Term, 1959. No. 848. Decided 


Bices, 


Circuit Judge, and WricuTt and Ropney, District Judges. 


28 See footnote 24, supra. 
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Sherman Antitrust Act 


Primary Jurisdiction—Federal Court v. Interstate Commerce Commission—Concerted 
Rate Reductions—The dismissal of a steamship company’s action, charging that rail- 
roads violated the Sherman Act by concertedly reducing their rates “below cost,” on the 
ground that, under the doctrine of “primary jurisdiction,” the antitrust charges should 
first be addressed to the Interstate Commerce Commission was affirmed. 


See Combinations and Conspiracies, Vol. 1, 2039.70. 


For the appellant: Mark P. Schlefer, John Cunningham, and Israel Convisser, Wash- 
ington, D. C. 


For the appellee: J. Lee Rankin, Solicitor General; Robert A. Bicks, Acting Assistant 
Attorney General; Charles W. Weston and Richard H. Stern, Attorneys, Department of 
Justice; Robert W. Ginnane, General Counsel, ICC; and H. Neil Garson, Associate 
General Counsel, ICC. 


Affirming 1959 Trade Cases {] 69,582. 


[A firmed] 


Per CurtaM [In full text]: The judg- 
ment of the United States District Court 
for the District of Delaware, so far as it 


v. Dixte Carriers, 355 U. S. 179. With re- 
spect to the antitrust phase of the dispute, 
the judgment of the District Court is affirmed. 


relates to the suspension of rates phase of 
the dispute, is vacated and the case is 
remanded to the District Court with in- 
structions to dismiss the cause as moot. 
United States v. Amarillo-Borger Express, 


[Dissent] 


Mr. Justice Brack and Mr. Justice 
Douctas dissent on the holding of Georgia 
v. Pennsylvania R. Co. [1944-1945 Trane 
Cases ¥ 57,344], 324 U.S. 439. 


352 U. S. 1028; Atchison, T. & S. F. R. Co. 


{ 69,748] Janel Sales Corp. v. Revlon, Inc. 


In the United States District Court for the Southern District of New York. No. 60 
Civ. 722. Filed June 16, 1960. 


Sherman Antitrust Act 


Suit For Civil Damages—Depositions—Oppressiveness or Immateriality—The taking 
of the deposition of the defendant’s president was not oppressive or immaterial where 
defendant claimed that its president was without personal knowledge of the facts and 
that certain other named officers should be examined instead. Also, the mere denial by 
the defendant of some of the charges would not preclude the inclusion of such matters 


within the scope of the deposition. 


See Private Enforcement and Procedure, Vol. 2, f 9013.775. 
For the plaintiff: W. Edward Woods of New York, N. Y. 
For the defendant: Blumberg, Singer, Ross & Gordon of New York, N. Y. 


Memorandum 
[Private Antitrust Action] 

CasHIN, District Judge [Jn full text]: 
This action is a private anti-trust suit com- 
menced under the Sherman and Clayton 
Acts, 15 U. S. C. A. §1 et seq., wherein an 
injunction and treble damages are sought. 


[Deposition] 


This motion brought pursuant to Rule 
30(b) of the Federal Rules of Civil Pro- 
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cedure, is for an order vacating or modify- 
ing plaintiffs notice of taking the deposi- 
tion of defendant, by Charles Revson, its 
President, on the grounds that Mr. Revson 
is without personal knowledge of the facts; 
that the proposed deposition is immaterial 
and unnecessary, and that it would be un- 
duly oppressive, annoying and embarrassing. 


The action involves, among other things, 
the retailing activities of defendant, its 
advertising relating to its retail business, 
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and the agreements which it may have 
entered into regarding the pricing and dis- 
tribution of its products. Clearly, these 
matters are relevant to the action and cer- 
tainly plaintiff should be allowed to ex- 
amine Mr. Revson concerning them. If he 
has no persona! knowledge of these facts, 
which seems unlikeiy, he can state that to 
be true at the examination. On the papers 
before this court it will not impute im- 
proper motives to counsel in taking such 
deposition nor consider it unduly oppres- 
Sive, annoying or embarrassing to Mr. 
Revson to be examined. 


[Substitution of Deponents] 


Defendant also asserts that the sole issue 
in the action concerns Fair Trade agree- 
ments and their enforcement and, therefore, 
the General Service Manager of defendant 
and. one particular Vice-President, Mr. 
Soroko, who are in charge of the defend- 
ant’s Fair Trade program, would more 
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properly be examined. Although it may 
later appear that defendant’s assertion is 
correct, from the papers before this court 
all indications are that there is more to 
this action than mere allegations concern- 
ing Fair Trade agreements. The complaint, 
in paragraphs “9,” “10” and “11”, alleges 
certain unlawful combinations, contracts 
and conspiracies in restraint of trade and 
commerce. These are denied by defendant 
in its answer, but that denial alone is not 
sufficient to defeat plaintiff’s right to the 
examination of Mr. Revson. 


[Motion denied] 


The defendant’s application is denied in 
all respects and the deposition of Charles 
Revson will be taken at a time and place 
to be agreed upon by the parties. If such 
agreement cannot be reached, application 
may be made to the court for the fixing of 
such time and place. 


It is so ordered. 


[ 69,749] John H. Breck, Inc. v. Alexander’s Department Stores, Inc. 


In the New York Supreme Court, New York County, Special Term, Part I. 143 
N. Y. L. J., No. 122, page 7. Dated June 24, 1960. 


New York Fair Trade Act 


Fair Trade Enforcement Suit—Lack of Enforcement—Waiver of Rights.——A tempo- 
rary injunction against a retailer was denied where the plaintiff had shown no steps to 
gain compliance with fair trade prices by larger retailers in the area. 


See Fair Trade, Vol. 1, J 3440.34. 


LuprIano, Justice [/n full text]: Motion 
for a temporary injunction to enjoin viola- 
tions of the Fair Trade Act is denied. 
Defendant has submitted instances of in- 
numerable violations of the fair trade agree- 
ment by other retailers including several 
large competitors in the same merchandis- 
ing field as defendant. While petitioner 
contends that it is enforcing the price 
fixing agreement by negotiations with the 
violators, it offers no proof that it has 


taken any steps to procure compliance by 
the larger retailers who have been shown 
to be active violators of the fair trade 
agreement. Under these circumstances, a 
serious question is presented as to whether 
plaintiff has acquiesced or waived its rights 
under the statute and the price fixing 
agreement. In light of this fact, a tempo- 
rary injunction might be of little substan- 
tive benefit to plaintiff, yet might cause 
great harm to defendant. Settle order. 
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In the New York Supreme Court, Bronx County, Special Term, Part I. 143 N. Y. 


L. J., No. 119, page 12. Dated June 21, 1960. 


New York Fair Trade Act 


Fair Trade Enforcement Suit—Temporary Injunction—Violations by Enforcing 
Party.—A temporary injunction was denied where affidavits showed that the plaintiff 
had been selling merchandise below fair trade prices and inferentially showed the absence 
of the maintenance of a fair trade structure in the vicinity. 


See Fair Trade, Vol. 1, J 3452. 


Fiynn, Justice [Jn full text]: On this 
record the plaintiff has not made the requi- 
site showing to establish that he has a 
clear legal right to the injunction sought 
(De Candido v. Young Stars, Inc., App. Div., 
IN ay ope de, Dall aeCole on vanes los 1960) 
wherein the court wrote: “A temporary in- 
junction should not be granted unless the 
plaintiff shows a clear legal right thereto 
and in addition shows that he would be 
irreparably damaged if an injunction were 
not granted before trial.” This the plain- 
tiff has failed to do. On the contrary, the 


et al 


defendant’s affidavit in opposition strongly 
indicates that the plaintiff has been selling 
merchandise below fair trade prices and, 
inferentially, that there is an absence of the 
maintenance of a fair trade price structure 
in the vicinity where it is sought to be en- 
forced. Consequently, the plaintiff should 
not be granted an injunction before the 
issues are tried. The plaintiff, if it feels 
aggrieved, may obtain an immediate trial 
by noticing the case for the September 
term. Motion is denied. 


[f 69,751] Clarence R. Cummins v. Atlantic Coast Independent Distributors Assn., 


In the United States District Court for the Western District of Pennsylvania. Civil 


Action 731 Erie. Dated May 13, 1960. 


Sherman Antitrust Act 


Private Antitrust Action—Jurisdiction Over Defendants—Cause of Action— 
Forma Pauperis.—Application to proceed in forma pauperis was denied where jurisdiction 
over many defendants appeared to be lacking and no cause of action appeared to be 
stated; however, the plaintiff, appearing pro se, was permitted to serve summons and 
complaint himself on any defendant who might be found within the territorial jurisdiction 


of the court. 


See Private Enforcement and Procedure, Vol. 2, | 9005.45, 9008. 


For the plaintiff: Clarence R. Cummins, Erie, Pa., appearing pro se. 


For the defendants: No appearance. 


Memorandum and Order 
[Private Antitrust Action—Prior Suit] 


Wiutson, District Judge [In full text]: 
Plaintiff, Clarence R. Cummins is an indi- 
vidual residing in the City of Erie in this 
district. He has filed a complaint with the 
Clerk. He has paid the filing costs but de- 
sires to proceed with further prosecution of 
the case in forma pauperis. I understand 
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from what he says in the numerous papers 
he has forwarded to me that he desires that 
service wpon some fourteen defendants be 
made either by himself individually or at 
the expense of the government, Plaintiff is 
proceeding pro se. In Civil Action 634, this 
plaintiff sued one Charles E. Stroul, doing 
business as Stroul News Agency, in the 
City of Erie. The gravamen of his com- 
plaint in that case was that defendant was 
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a distributor of newspapers, magazines and 
other publications, most of which are pub- 
lished out of this state but come into Erie 
by interstate commerce. He alleged that he 
Owns and operates a newsstand in the Rich- 
ford Hotel in Erie and said in his complaint 
that service to plaintiff was “* * *. dis- 
continued by Defendant because Plaintiff 
advanced the retail price of the daily edi- 
tions from 5¢ per copy to 6¢ per copy, or 1¢ 
over the published price. * * *” The com- 
plaint in Civil Action 634 was dismissed by 
me on the ground that it alleged no cause 
of action upon which relief could be granted. 


[Description of Defendants] 


The instant complaint appears to name 
some fourteen defendants. One of the de- 
fendants is North Penn Distributors Inc., 
which succeeded to the business of Charles 
E. Stroul, doing business as Stroul News 
Agency of Erie. One of the other defend- 
ants in the complaint is Atlantic Coast In- 
dependent Distributors Association which 
plaintiff says is known in the trade and is 
referred to in his complaint as “ACIDA”. 
This association, says the complaint, has 
225 members located in the eastern states 
from Maine to Florida. Plaintiff lists as 
defendants, some of the members of the 
association and particularly David Demel of 
Warren, Pa. in Western Pennsylvania in 
this district but also several persons who 
apparently reside and do busines outside of 
this judicial district. For instance, one is in 
Jamestown, New York and another in Dun- 
kirk, New York. Another defendant is Cur- 
tis Circulation Company of Philadelphia, Pa. 
Two of the other defendants are Cleveland 
Press of Cleveland, Ohio; and the Buffalo 
Courier-Express Inc., of Buffalo, New York. 


[Restraint of Trade—Group Boycoit] 


The gravamen of the instant complaint is 
that the defendants have formed themselves 
into a gigantic combination in restraint of 
trade in interstate commerce. Plaintiff al- 
leges that these defendants, by franchises, 
contracts or agreements express or implied 
with publishers or publisher’s national dis- 
tributors controlled and limited said agencies 
to the wholesaling of newsstand publications 
to retail outlets in the City of Erie and 
vicinity. The complaint further alleges that 
some of the defendants, if not all of them, 
have boycotted plaintiff and his Richford 
Hotel Newsstand in that they refuse to sell 
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him their publications, all of which deprives 
plaintiff of merchandise essential to the 
operation of his business. Plaintiff claims 
of course that he is injured in his business 
by virtue of the restraint in trade practiced 
by defendants in violation of the Sherman 
Antitrust Law, 15 U. S. C. A. §1 & 2 et seq. 


[Jurisdiction Over Defendants] 


The foregoing recital is merely to dem- 
onstrate that there is considerable doubt as 
to whether the defendants named are amenable 
to suit in this district in a private anti-trust 
action under. the provisions of 15 U.S.C. A. 
§15 which relates to suits by persons in- 
jured. The statute permits a suit by a per- 
son injured in his business or property by 
reason of anything forbidden in the anti- 
trust laws in any district court of the United 
States in the district where the defendant 
resides or is found or has an agent. The 
point is that in. this discussion, I am con- 
cerned only with whether the plaintiff should 
be permitted to proceed at the expense of 
the government in an attempt to secure 
service of the summons and complaint against 
these various defendants named, when it 
appears self evident from the face of the 
complaint that most of them are not amen- 
able to suit in this jurisdiction under the 
statute. 

[Defects in Pleading] 


Further it appears that the complaint as 
drawn alleges generalities and conclusions 
without alleging facts which show that plain- 
tiff is entitled to relief because of being in- 
jured in his business. For instance, from 
the face of the complaint it is difficult to 
conclude, even preliminarily, that the Cleve- 
land Press published in the State of Ohio 
and the Buffalo Courier Express published 
in New York State have conspired or en- 
tered into a combination to boycott and 
prevent this plaintiff from acquiring their 
newspapers for resale at his newsstand, In 
Civil Action 634 he said the only reason 
he could not get publications for resale was 
that he increased the resale price over the 
suggested price inserted on the masthead of 
the newspapers by the publishers. The in- 
stant complaint is not drawn as required by 
Rule 8 of the Federal Rules of Civil Proce- 
dure which directs a pleading shall contain 
a short and plain statement of the claim 
showing that the pleader is entitled to re- 
lief, This court realizes that plaintiff is in- 
experienced in preparing a pleading. He has 
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been advised by this court te secure the 
advice of counsel with regard to his pro- 
posed antitrust action against the various 
publishers whom he regards as having con- 
spired against him. To date however, plain- 
tiff persists in representing himself. Under 
the allegations made in this complaint against 
the fourteen named defendants it is doubt- 
ful that the plaintiff can make out a claim 
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upon which relief can be granted. There- 
fore I find it against the public interest to 
permit the plaintiff to proceed in forma 
pauperis. However, he will be permitted at 
his own expense to serve the summons and 
complaint upon any defendant named who 
is found within the State of Pennsylvania. 
It Is So Ordered. 


[1 69,752] Bulova Watch Co., Inc. v. Robinson Wholesale Co. and Robinson Whole- 


sale, Inc., of Davenport. 


In the District Court of the State of Iowa in and for Polk County. Equity No. 56534. 


Dated May 27, 1960. 


Iowa Fair Trade Act 


Constitutionality of Nonsigner Provision of Iowa Act—Delegation of Legislative 
Power.—The Iowa Fair Trade Act insofar as it applies to nonsigners is unconstitutional 
since it is an unlawful delegation of legislative power to private parties in violation of the 


Iowa Constitution. 
See Fair Trade, Vol. 1, 3085, 3258. 


For the plaintiff: William Wimer and Joseph B. Joyce, of Holliday, Miller & Stewart, 


Des Moines, Iowa. 


For the defendants: Lappen & Kramer, Des Moines, Iowa. 


Findings of Fact and Conclusions of Law 


Ray C. Fountain, Judge [Jn full text]: 
The above entitled cause came on for trial 
before the Court, the Plaintiff appearing 
by its attorneys, William Wimer and Joseph 
B. Joyce, and the defendants appearing by 
their attorneys, Lappen & Kramer; and the 
Court having read the stipulation filed by 
the parties, heard the evidence, examined 
the exhibits, heard the arguments of coun- 
sel and examined the briefs filed, and being 
fully advised in the premises now makes 
the following: 


Findings of Fact 


1. The Plaintiff, Bulova Watch Co., Inc., 
is a corporation with its principal place of 
business in the State of New York, and it 
is not qualified or authorized to transact or 
conduct business in the State of Iowa. 


2. That the defendant Robinson Whole- 
sale Co., is a corporation organized and 
existing under the laws of the State of lowa 
with its principal place of business in Des 
Moines, Iowa; that it was organized in 
February, 1959, but it has no assets, con- 
ducts no business, and had nothing to do 
with any of the transactions hereinafter set 
out. 
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3. That Robinson Wholesale Co., a part- 
nership composed of Goodman Robinson, 
his wife, and brother-in-law, operated the 
business at 216 Second Avenue, Des Moines, 
Iowa, at all times material hereto. 


4. That the defendant Robinson Whole- 
sale, Inc., of Davenport is an Iowa corpo- 
ration with its principal place of business 
at Davenport, Jowa, and that Goodman 
Robinson is President of said corporation, 
and that it operates the business hereinafter 
described at 225 East 2nd street, Davenport, 
Towa. 


5. That all of the commodities and prod- 
ucts of the plaintiff hereinafter referred to 
bear the label, trademark, brand, and name 
the the Bulova Watch Co., Inc., or Bulova, 
the producer and owner of such commodi- 
ties and products, and all of such products 
and commodities are in fair and open com- 
petition with products and commodities of 
the same general class produced by others, 
being in the main watches, both mens and 
ladies, and all of such products and com- 
modities are in fair and open competition 
with products and commodities of the same 
general class produced all over the United 
States, in the State of Iowa, in the Counties 
of Polk and Scott, and the Cities of Des 
Moines and Davenport, Iowa. 
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6. That on the 23rd day of September, 
1954, the Plaintiff entered into a Fair Trade 
Agreement as contemplated by Chapter 500 
Code of Iowa with Schindler’s Jewelry, 
Sioux City, Iowa (Exhibit J herein) and a 
Fair Trade Agreement dated July 15, 1957, 
with Bookin Jewelry Company, Ottumwa, 
Iowa (Exhibit K herein), which contracts 
provided that said retailers would not within 
the State of Iowa advertise, offer for sale, 
sell, or resell any such commodities of the 
Bulova Watch Company, Inc., at less than 
the prices set forth in the retail price list 
of said company. 


[Nonsigners] 


7. That there are no Fair Trade contracts 
of any kind or nature executed by and be- 
tween plaintiff and defendants, or between 
the plaintiff and the defendants’ suppliers. 


8. That the plaintiff’s products, in the 
main mens and ladies watches, are handled 
by many retail outlets in the State of Iowa, 
-and in the cities of Des Moines and Daven- 
port, Iowa. 


9. That all of said products and com- 
modities with respect to which the aforesaid 
contracts between plaintiff and some Iowa 
retailers were made and to which reference 
is made herein, are articles of standard qual- 
ity, packaged in or bear the trademark and 
trade name of the plaintiff, containing “Bulova 
Watch Co., Inc.”, “Bulova” and also “Reg. 
U. S. Pat. Off.” and are sold in the State 
of Iowa, and in the Counties of Polk and 
Scott, and other counties, in the State of 
Iowa, and in the Cities of Des Moines and 
Davenport, Iowa, in open and fair compe- 
tition with products and commodities of the 
same general class, produced and sold by 
others. That all of the products, articles and 
commodities referred to herein are with re- 
spect to such contracts and agreements be- 
tween plaintiff and some Iowa retailers 
under minimum retail prices and are han- 
dled, sold and offered for sale by many 
retailers in the State of Iowa, and the City 
of Des Moines and Davenport, Iowa, all in 
competition with each other. 


10. That on June 10, 1959, Robinson 
Wholesale Co., a partnership, sold a Bulova 
watch to Leo Oxberger and a Bulova watch 
to Don Hohnbaum for less than the Fair 
Trade price established by the plaintiff. 
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[Non-compliance By Other: Retailers] 


1l. That after the commencement of this 
suit and on or about the latter part of 
August and in early September represent- 
atives of the defendants purchased 13 Bulova 
watches at less than the Fair Trade price 
in Davenport, Cedar Rapids and Des Moines, 
being Exhibits 1 to 13 inclusive. herein. 


12. That at the noon recess of the day of 
trial a representative of the defendants pur- 
chased Bulova watches at less than the 
listed Fair Trade price at Daniels Jewelry, 
Store, Davidsons Furniture Store, and Zales 
Jewelry Store in Des Moines, Iowa, being 
Exhibits 14, 15 and 16 in this case. 


13. That Goodman Robinson, President 
of the Robinson Wholesale, Inc., of Daven- 
port, admits that said defendant has sold 
Bulova watches for a number of years below 
the minimum Fair Trade prices fixed bythe 
plaintiff. 

14. That Goodman Robinson also ad- 
mitted that the Davenport corporation, the 
corporation in Cedar Rapids, and the, Des 
Moines partnership, at times have a stock 
of Bulova watches of a value of Fifteen to 
Twenty-five thousand dollars. 


Conclusions of Law 


1. That the defendant Robinson Whole- 
sale Co., an Jowa corporation, not having 
been engaged in business and not having 
sold any of the plaintiff’s watches at any 
price, this action against said defendant 
must be dismissed. 


[Nonsigner Provision Unconstitutional | 


2. The defendant Robinson Wholesale, 
Inc., of Davenport, an Iowa corporation, 
admits having sold Bulova watches. for less 
than the listed Fair Trade price, but alleges 
that the Iowa Fair Trade law insofar as it 
applies to a non-signer of a Fair Trade 
Agreement is unconstitutional, This Court 
agrees. 

[Fair Trade Act] 


3. That Section 550.1 Code of Iowa 1958 
provides: 


“No contract relating to the sale or re- 
sale of a commodity which bears, or the 
label or content of which bears, the trade- 
mark, brand, or name of the producer or 
owner of such commodity and which is 
in fair and open competition with com- 
modities of the same general class pro- 
duced by others shall be deemed in violation 
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of any Jaw of.the state of lowa by reason 
of any of the following provisions which 
may’ be contained in such contract: 

1. That the buyer will not resell such 
commodity except at the price stipulated 
by the vendor. 

' °2. That the vendee or producer require 
in delivery to whom he may resell such 
commodity to agree that he will not, in 
turn, resell except at the price, stipulated 
by such vendor or by such vendee.” 


4. That Section 550.3 Code of Iowa 1958 
provides:. | 
“Willfully ‘and knowingly advertising, 
offering for sale or selling any commodity 
at less than the price stipulated in any 
contract entered into pursuant to the pro- 
visions of sections 550.1 and 550.2, whether 
the person so. advertising, offering for 
sale or selling is or is not a party to such 
contract, is unfair competition and is ac- 
tionable at the suit of any person damaged 
thereby.” 


5. Article III Section 1 of the Constitu- 
tion of Iowa provides: 


“The legislative authority of this State 
shall be vested in a General Assembly, 
which’ shall consist of a Senate and a 
House of Representatives.” 


6. Pure legislative power,: which can 
never be delegated, is the authority to make 
a complete law—complete as to the time it 
shall take effect and as to whom it shall 
apply—and to determine the expediency of 
its enactment. 


[State Rulings—Theories} 


7. Thirty-one states have held state fair 
trade acts, such as the Iowa law set out 
above to be unconstitutional (see Minne- 
sota case hereinafter referred to). Some 
have held that they violate due process of 
law; others that they deny equal protection 
of laws, and others that they unlawfully 
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delegate legislative power. About half of 
the states which have considered the ques- 
tion have based their decision upon all 
three bases. 


[Minnesota Case Quoted with Approval] 


8. That a recent case decided by the Su- 
preme Court of Minnesota (Remington Arms 
Company v. G. E. M., of St. Louis, Inc. [1960 
Trave Cases { 69,673], 102 N. W. 2nd 528, 
decided April 8, 1960) states: (page 535) 


“If we realistically appraise the act for 
what it is, it should be recognized as a 
selective price control act which leaves 
to the manufacturers of trade-mark prod- 
ucts the arbitrary right to determine if 
and when it shall take effect. No stand- 
ard or yardstick is provided by which 
such prices are to be determined. It 
grants to a private party the privilege of 
creating a right of action for its own 
benefit or suspending that right at its 
will. No hearing is provided for to safe- 
guard or protect the unwilling retailer or 
the consumer. Thus by virtue of the 
nonsigner clause the private party in 
effect may regulate prices as it sees fit. 
Since one manufacturer and one retailer 
may fix prices for all retailers, they have 
the complete power to fix prices regard- 
less of anyone’s interest but their own.” 


The Minnesota Supreme Court held that 
since the parties to the agreement have the 
legislative power to fix the minimum resale 
price at which non-parties may sell, it is an 
unlawful delegation of legislative power to 
private parties. This Court agrees, 


9. The provisions of the Iowa statute 
first cited being unconstitutional as to non- 
signers, the plaintiff’s petition against Rob- 
inson Wholesale, Inc., of Davenport, an 
Iowa corporation, must be dismissed. 


Counsel for defendants may prepare a 
decree in accordance with the Findings of 
Fact and Conclusions of Law set out herein. 
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[69,753], Central Ice Cream Co. v. Golden Rod Ice Cream Co. 


In the United States District Court for the Northern District of Illinois. No. 56C 1010. 
Dated June 16, 1960. 


Robinson-Patman Price Discrimination Act 


Price Discrimination — Discriminator as Engaged in Interstate Commerce — Raw 
Materials—Conduit.—Neither an ice cream manufacturer’s use of raw materials coming 
from out of state nor its use of 0.452% of all butterfat reaching the Chicago market estab- 
lished the manufacturer as engaged in interstate commerce. Also, where no control or 
dominion was exercised over the subsequent disposition of the ice cream, a resale in inter- 
state commerce by a buyer would not make the manufacturer a “conduit” in interstate 
commerce. Furthermore, the manufacturer could not “in the course of interstate com- 
merce” discriminate between different purchasers. 


See Price Discrimination, Vol. 1, J 3505.196, 3505.250. 


Price Discrimination—Goods of Like Grade and Quality—Interstate Commerce.— 
Even if an ice cream manufacturer, which allegedly discriminated in intrastate sales, was 
in the “course of commerce” because of its sales to a buyer which resold in interstate 
commerce, there could be no discrimination between different purchasers of commodities 
of “like grade and quality” because the ice cream sold to such buyer was made to its 
special formula and was different in grade and quality from the ice cream sold in the 
intrastate sales. 


See Price Discrimination, Vol. 1, J 3505.350. 


Price Discrimination—Impact on Interstate Commerce—Raw Materials—Interstate 
Sales.—Alleged price discrimination by an ice cream manufacturer in intrastate sales was 
without impact on interstate commerce, measured either by the use of butterfat, where 
butterfat used by plaintiff and defendant was less than 34 of 1% of the butterfat reaching 
the market area, or by interstate sales, where defendant made none and such sales by the 
plaintiff amounted to 0.025% of its total sales. 


See Price Discrimination, Vol. 1, J 3506.100. 


Price Discrimination—“Meeting Competition”—Custom and Trade Practices.—An ice 
cream manufacturer’s giving of loans and special price concessions to retailers. to procure 
or hold their business and to meet competition did not constitute price discrimination 
where, because of intense competition, the practices had been consistently carried on by 
ice cream manufacturers, including the plaintiff, in the Chicago area. 


See Price Discrimination, Vol. 1, § 3515.375. 
For the’ plaintiff: William C. Wines, Mortimer & Daniel J. Ryan, Chicago, Illinois. 


For the defendant: Rose, Burt & Pierce; Claude A. Roth & Harry Smoot of Gottlieb & 
Schwartz, Chicago, Illinois. 


13(a) and (b), the Civil Rights Act, Title 
42 U. S. C. Section 1985 (3) and the Na- 
tional School Lunch Act, Title 42 U.S.C. 
Section 1753. Plaintiff has since expressly 
disclaimed any reliance upon all except one 
of the above statutes and the case now 


Memorandum, Findings of Fact, 
Conclusions of Law and Decree 


[Antitrust Charges] 


CAMPBELL, Chief Judge [In full text]: 
Plaintiff, Central Ice Cream Company, an 


Illinois corporation, brought this action for 
injunctive relief and damages against Golden 
Rod Ice Cream Company, an Illinois cor- 
poration, alleging conduct by defendant in 
violation of the Sherman Anti-Trust: Act, 
Title 15, U. S. C. Section I, the Clayton 
Act, Title 15 U. S. C. Section 13, the Robin- 
son-Patman Act, Title 15 U. S. C. Sections 
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comes on for disposition upon a Stipulation 
of Facts and the exhibits and briefs of the 
parties, plaintiff resting its claim for relief 
exclusively upon Section 2 of the Clayton 
Act as amended by Section I of the Robin- 
son-Patman Act, Title 15 U. S. C. Séctions 


13(a)-(f). 
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[Business Transactions] 


Plaintiff maintains an ice cream manufac- 
turing plant and garage in Chicago, Illinois, 
a distribution plant and garage in Joliet, 
Illinois, and has a fleet of approximately 
thirty trucks and other items of equipment 
all of which are used in its business of 
manufacturing and selling ice cream in 
Indiana and Illinois. During the calendar 
year. 1955 plaintiff sold 99.975% of its ice 
cream to retailers in Illinois and .025% to 
retailers in Indiana. 


During the year 1955, with which we are 
concerned here, milk received in the Chicago 
milk marketing area from Illinois and Wis- 
consin totaled 4,403,121,129 pounds. The 
said milk averaged 3.60 pounds of butterfat 
per hundred pounds of milk and thus con- 
tained 158,512,385 pounds of butterfat. The 
total pounds of butterfat used by ice cream 
manufacturers in 1955 was 9,594,483 pounds 
or 6.052% of the total butterfat received in 
the Chicago milk marketing area in 1955. 
Plaintiff used 0.322% of the butterfat reach- 
ing the Chicago milk marketing area in 1955 
and used 5.318% of the total butterfat used 
in the production of ice cream by all ice 
cream handlers in the Chicago marketing 
area in 1955. 


Defendant maintains an ice cream manu- 
facturing plant in Chicago, Illinois, and sells 
and delivers ice cream, sherbets and other 
frozen desserts solely within the State of 
Illinois. In 1955, defendant used 0.452% of 
the butterfat reaching the Chicago milk 
marketing area from Illinois and Wisconsin 
and 7.468% of the total butterfat used in the 
production of ice cream by all ice cream 
handlers in the Chicago marketing area. 


Defendant, among other customers, sells 
and delivers ice cream to Fred Harvey, a 
New Jersey corporation, all sales and de- 
liveries taking place in Chicago. These 
sales and deliveries are made at the Union 
Station and Polk Street Station for con- 
sumption and sale only in the restaurants or 
lunch rooms operated by Fred Harvey in 
these railroad depots. Sales and deliveries 
of ice cream by defendant have also been 
made to two other Fred Harvey restaurants, 
located at 919 North Michigan Avenue, 
Chicago, and 308 South Michigan Avenue, 
Chicago, for sale and consumption in said 
restaurants. A small portion of total sales 
by defendant to Fred Harvey is delivered to 
the Fred Harvey Commissary, 2014 South 
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Wentworth Avenue, Chicago. This ice 
cream is subsequently resold by Fred 


Harvey to the Atchison, Topeka & Santa Fe 
Railroad Company and used in the dining 
cars of that railroad company traveling be- 
tween Chicago and the Pacific Coast. De- 
fendant has had no dealings, contractual or 
otherwise, with the railroad company with 
respect to the sale of ice cream and has not 
exercised any control or domination over 
the use or disposition of such ice cream by 
Fred Harvey subsequent to its sale and 
delivery to Fred Harvey in Chicago. None 
of the ice cream sold to Fred Harvey by 
the defendant is of the same or like grade 
and quality sold by defendant to any other 
customer, but is made to Fred Harvey’s 
special formula and is richer in butterfat. 
Defendant’s deliveries to the Fred Harvey 
Commissary in 1955 comprised 0.095% of 
the total butterfat allocated to ice cream 
manufacturers and 0.005% of total butterfat 
reaching the Chicago milk marketing area. 


[Proselyting of Customers] 


For many years prior to November 5, 
1955, defendant had sold and supplied ice 
cream to public authorities and agencies in 
Illinois, one of which was the Board of 
Education of the City of Chicago, which 
purchased the products for re-sale to school 
children, In 1955 plaintiff intended to sub- 
mit a bid to the Board of Education of the 
City of Chicago for the sale of ice cream 
for its school lunch program, On November 
3, 1955, the following conversation took 
place between Philip Sang, then defendant’s 
Vice-President, and Thomas N. Cummings, 
plaintiff's Vice-President in 1955: 


“Tom, who was leaving his car there 
was—after some fifteen minutes of con- 
versation, Tom just about as he was to 
take leave of me said, ‘Phil, how long 
have you served the schools?’ 

“T said, ‘Some twenty odd years, Tom. 
Why, are you thinking about bidding?’ 

“He said, ‘I don’t know.’ 

“I said, ‘Well, Tom, you know if we 
lose that business we are certainly going 
to have to make an effort to fill the gap.’ 

“And with that, Tom took leave and I 
drove on back to the plant.” 


Subsequently, plaintiff did-submit its bid 
to the Chicago Board of Education and the 
bid was accepted. In the six or seven weeks 
following November 4, 1955, the defendant’s 
salesmen called on plaintiff's customers in 
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the Chicago area within the State of Illinois, 
and not elsewhere, soliciting their ice cream 
business, and in many instances made loans 
of money to said customers by way of ad- 
vanced discounts in order to procure their 
business. Such loans were represented by 
customers’ notes payable to defendant, and 
in most instances were to be amortized or 
repaid out of a special discount, usually at 
the rate of ten cents per gallon, to be al- 
lowed such customers upon their purchases 
of ice cream from the defendant. Such 
loans were not uniform in amount, but were 
based upon the defendant company’s esti- 
mate of the potential volume of business to 
be procured from each of said customers. 
Defendant did not at that time make or 
offer to make similar advances of money to 
all of its then customers in the Chicago 
area, but “such advances or loans were 
made to meet competition from the plaintiff 
and other purveyors of ice cream in the 
Chicago area’. 


A total of 101 customers of plaintiff, all 
located within the Chicago area within the 
State of Illinois, subsequently became cus- 
tomers of defendant. Their names, the ad- 
vances made by defendant and the security 
for these advances are recited in Exhibit 1 
to the Stipulation. The total of such ad- 
vances is $13,730.00, plus, in one instance, 
the loan of two air conditioners to a cus- 
tomer of plaintiff. 


[Competitive Practices] 


In 1955 and presently, approximately 
twenty-five ice cream manufacturing firms 
were located in Chicago. Several of these 
manufacturers are huge companies with 
plants in many different areas, as for example, 
Bordens, National Dairy Products and 
Swift & Company. 


Competition for ice cream business in 
Chicago has been for many years and is 
now very intense. Retailers with any con- 
siderable volume or potential volume of 
retail sales bargain extensively with manufac- 
turers for financial help in the way of loans 
or special price concessions. Manufacturers 
have and do make loans or give special 
prices or special discounts to retailers to 
procure or hold their business. All of the 
larger ice cream manufacturers periodically 
publish price lists and such published prices 
are fairly comparable. In 1955 plaintiff had 
in effect a price list substantially comparable 
to defendant’s published price list. Plain- 
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tiff’s price list allowed discounts on a quan- 
tity basis up to 12¢ per gallon. Defendant’s 
list allowed comparable quantity discounts 
to a maximum of 8¢ per gallon. Ice cream 
packed in containers of one-half gallon 
capacity or less is considered ‘packaged’ 
goods, as distinguished from “bulk”. © In 
1955, from January until June, plaintiff al- 
lowed one food mart operator a discount of 
30¢ per gallon from its list, when packed in 
pint packages, and 32¢ per gallon discount 
when packed in one-half gallon packages. 
In addition, plaintiff made loans to such 
operator in the amount of $25,000.00 each 
with respect to two stores, and $15,000.00 
with respect to another store operated by 
said operator. Plaintiff did not make com- 
parable loans and discounts to all of its 
customers. In addition, in these cases, it 
assisted in promotional sales from time to 
time, under which these food marts were 
able to buy for limited periods of three to 
five days ice cream at $1.04 per gallon, as 
compared with the list price of $1.78 per 
gallon. With another operator of food 
marts, plaintiff advanced loans at the rate of 
$25,000.00 each for two stores, amortizable 
over a 24-month period and bearing interest 
at the rate of one per cent per annum. 


Defendant over the years has made many 
loans to its own customers, retail dealers in ice 
cream in Chicago, many of which were in 
the way of advance discounts repayable at 
10¢ per gallon on all purchases by such 
retailers. Defendant has made such loans 
in order to meet and to attempt to meet 
competition in the sale of ice cream in 
Chicago. 


It is a uniform practice in the industry in 
the Chicago area for manufacturers of ice 
cream to furnish retailers with mechanically 
refrigerated cabinets for the storage of ice 
cream in their retail stores. When a retailer 
changes from one manufacturer and be- 
comes a customer of another, the manufac- 
turer taking over the service removes the 
original vendor’s cabinets and equipment 
and returns the same to the owner. It has 
been a general practice in the industry to 
allow retailers who purchase their own 
storage cabinets a discount of 10¢ a gallon 
off the published list prices in consideration 
of that fact. Both the plaintiff and the de- 
defendant have, with other competitors, fol- 
lowed said practice and have felt compelled 
to do so tc meet competition in the area. 
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During 1955 plaintiff’s sales manager had 
authority to quote any price on bulk ice 
cream—as distinguished from packaged ice 
creatn—necessary to procure the business. 
Plaintiff sold bulk ice cream in the summer 
season of 1955’to Riverview Park at a price 
of $1.00 per gallon. It sold Northwestern 
University for a few weeks in 1955 at $1.20 
per gallon. 


[Prior Dismissal of Complaint] 


On July 22, 1957 [1957 Trape CasEs 
7 68,811] I dismissed this complaint for 
failure to state a claim upon which relief 
may be granted under any of the several 
statutes set forth in the complaint as origi- 
nally relied upon. As I then pointed out: 


“The complaint alleges that plaintiff is 
an ice cream manufacturer in Illinois; 
that it ‘imports a very substantial part 
of its milk, cream and other ingredients 
from Wisconsin and other states in inter- 
state) commerce, transforms them into 
ice cream in Illinois and sells this ice 
cream very extensively both in Illinois 
and in other states’; that defendant is 
engaged in manufacture of ice cream also 
and obtains the raw materials from other 
states but that ‘so far as the plaintiff is 
informed the defendant makes no sales 
or deliveries of its ice cream outside 
Illinois’, The gravamen of the complaint 
is that. sometime in November, 1955, 
plaintiff and defendant submitted rival 
bids to the Board of Education of the 
City of ‘Chicago, for the supply of ice 
cream for use in the Board’s school lunch 
program, which is subsidized by the Fed- 
eral Government under the National School 
Lunch Act; that defendant warned plain- 
tiff that if it should persist in its bid to 
secure a contract with the Board, defend- 
ant would make a concentrated effort to 
deprive plaintiff of its customers. The 
complaint further alleges that the contract 

_ was awarded to plaintiff and that there- 
upon defendant launched a campaign to 
solicit away most of plaintiff's customers 
‘in the Chicago area’s offering loans, air 
conditioning units, deep freeze units and 
other items of personal property on con- 
dition that plaintiff's customers desert 
plaintiff and patronize defendant.” 


[Prior Reversal] 


The Court of Appeals in reversing and 
remanding with directions on April 23, 1958 
[1958 Trape Cases { 69,017] made the fol- 
lowing statement: 


“Central Ice Cream Company, plaintiff, 
from whose complaint we report some 
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admitted facts, and Golden Rod_ Ice 
Cream ‘Company, defendant, are each re- 
spectively engaged in manufacturing ice 
cream from milk, cream and other in- 
gredients in Illinois. After bringing in 
some essential ingredients from Wiscon- 
sin and other states, plaintiff sells its ice 
cream in Illinois and other states using 
interstate trucking for delivery. On the 
other hand defendant, as well, imports 
ingredients, for its product, in interstate 
commerce, and plaintiff alleges: 


“‘So far as the plaintiff is informed the 
defendant makes no sale or deliveries of 
its ice cream outside of Illinois. But the 
defendant sells very substantial quantities 
of its ice cream to the Harvey Restaurant 
chain, whose exact corporate name is 
unknown to the plaintiff but is well 
known to the defendant. The defendant 
makes its deliveries of such ice cream 
to the Harvey restaurant chain at all or 
most of the railroad depots in Chicago. 
The Harvey chain, regularly and continu- 
ally places a large portion of the ice cream 
that is thus delivered in the depots by 
the defendant on dining cars of passenger 
trains traveling in interstate commerce, 
the Harvey chain having dining car con- 
cessions with respect to many such trains. 
Thus the defendant is a conduit for the 
regular and continuous flow of such ice 
cream from the defendant’s. manufactur- 
ing plants in Illinois, where the ice cream 
is manufactured largely from ingredients 
imported into Illinois in interstate com- 
merce, to the dining cars of passenger 
trains traveling in interstate commerce.’ 


“There are allegations about defend- 
ant’s discriminatory and unlawful methods 
of competition which, conclusions of the 
pleader aside, manifest enough to warrant 
an assumption on our part they existed. 
What impact, if any, on interstate com- 
merce there was is now a matter of 
proof, and Moore v. Mead’s Fine Bread Co., 
348 U. S. 115 (1954) warrants letting this 
complaint survive defendant’s motion.” 


[Statute] 
Section 2 of the Clayton Act, as amended 


by Section I of the Robinson-Patman Act, 
Title 15 U. S. C, Sections 13(a)-(f) pro- 
vides as follows: 


“(a) It shall be unlawful for any per- 
son engaged in commerce, in the course 
of such commerce, either directly or in- 
directly, to discriminate in price between 
different purchasers of commodities of 
like grade and quality, where either or 
any of the purchases involved in such 
discrimination are in commerce, where 
such commodities are sold for use, con- 
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sumption, or resale within the United 
States or any Territory thereof or the 
District of Columbia or any insular pos- 
session or other place under the jurisdic- 
tion of the United States, and where the 
effect of such discrimination may be sub- 
stantially to lessen competition or tend 
to create a monopoly in any line of com- 
merce, or to injure, destroy, or prevent 
competition with any person who either 
grants or knowingly receives the benefit 
of such discrimination, or with customers 
of either of them: Provided, That noth- 
ing herein contained shall prevent differ- 
entials which make only due allowance 
for differences in the cost of manufacture, 
sale, or delivery resulting from the differ- 
ing methods or quantities in which such 
commodities are to such purchasers sold 
or delivered: Provided, however, That 
the Federal Trade Commission may, after 
due investigation and hearing to all inter- 
ested parties, fix and establish quantity 
limits, and revise the same as it finds 
necessary, as to particular commodities or 
classes of commodities, where it finds 
that available purchasers in greater quan- 
tities are so few as to render differentials 
on account thereof unjustly discriminatory 
or promotive of monopoly in any line of 
commerce; and the foregoing shall then 
not be construed to permit differentials 
based on differences in quantities greater 
than those so fixed and established: And 
provided further, That nothing. herein 
contained shall prevent persons engaged 
in selling goods, wares, or merchandise 
in commerce from selecting their own 
customers in bona fide transactions and 
not in restraint of trade: And provided 
further, That nothing herein contained 
shall prevent price changes from time to 
time where in response to changing con- 
ditions affecting the market for or the 
marketability of the goods concerned, 
such as but not limited to actual or immi- 
nent deterioration of perishable goods, 
obsolescence of seasonal goods, distress 
sales under court process, or sales in 
good faith in discontinuance of business 
in the goods concerned. 


“(b) Upon proof being made, at any 
hearing on a complaint under this section, 
that there has been discrimination in price 
‘or services or facilities furnished, the bur- 
den .of rebutting the prima-facie case 
thus made by showing justification shall 
be upon the person charged with viola- 
tion of this section, and unless justification 
shall be affirmatively shown, the Commis- 
sion is authorized to issue an order ter- 
minating the discrimination: Provided, 
however, That nothing herein contained 
“shall prevent a seller rebutting the prima- 
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facie case thus made by showing that his 
lower price or the furnishing of services 
or facilities to any purchaser, or, pur- 
chasers was made in good faith to meet 
an equally low price of a competitor, or 
the services or facilities furnished by a 
competitor. 


“(c) It shall be unlawful for any per- 
son engaged in commerce, in the course 
of such commerce, to pay or grant, or to 
receive or accept, anything of value as a 
commission, brokerage, or other compen- 
sation, or any allowance or discount in 
lieu thereof, except for services rendered 
in connection with the sale or purchase 
of goods, wares, or merchandise, either 
to the other party to such transaction or 
to an agent, representative, or other inter- 
mediary therein where such intermediary 
is acting in fact for or in behalf, or is 
subject to the direct or indirect control, 
of any party to such transaction other 
than the person by whom such compensa- 
tion is so granted or paid. Ee 


“(d) It shall be unlawful for any per- 
son engaged in commerce to pay or con- 
tract for the payment of anything of value 
to or for the benefit of a customer of such 
person in the course of such commerce 
as compensation or in consideration for 
any services or facilities furnished by or 
through such customer in connection with 
the processing, handling, sale, or offering 
for sale of any products or commodities 
manufactured, sold, or offered for sale by 
such person, unless such payment or con- 
sideration is available on proportionally 
equal terms to all other customers com- 
peting in the distribution of such products 
or commodities. 

“(e) It shall be unlawful for any per- 
son to discriminate in favor of one pur- 
chaser against another purchaser or 
purchasers of a commodity bought for 
resale, with or without processing, by 
contracting to furnish or furnishing, or 
by contributing to the furnishing of, 
any services or facilities connected with 
the processing, handling, sale, or offering 
for sale of such commodity so purchased 
upon terms not accorded to all purchasers 
on proportionally equal terms. 


“(f) It shall be unlawful for any per- 
son engaged in commerce, in the course 
of such commerce, knowingly to, induce 
or receive a discrimination in price which 
is prohibited by this section.” 


[Analysis of Robinson-Patman Act] 


Shortly after the passage of the Robinson- 
Patman Act, Zorn and Feldman, in “Busi- 
ness under the New Price Laws”, after care- 
fully considering its economic background 
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and legislative history, analyzed its provi- 
visions as follows at page 62: 


“1, There must be a discrimination be- 
tween two or more customers of a given 
seller. 

“2, The difference in price must be 
made in connection with commodities of 
‘like grade and quality.’ 

“3. One of the purchases involved must 
be in interstate commerce. 

“4. The commodities involved must 
have been sold for use, consumption, or 
resale within the United States or its 
territories or insular possessions, and not 
for purposes of export. (Under the defini- 
tion in the Clayton Act, insular possessions 
do not include the ‘Philippine Islands.) 

“5. The transaction must involve the 
sale of commodities and not the sale of 
services. 

“6, Even if each of the above factors 
is present, a discrimination is not unlaw- 
ful unless, in addition to the foregoing, 
its effect may: 

“(a) Substantially lessen competition 
in any line of commerce; or 

“(b) Tend to create a monopoly in 
any line of commerce; or 

“(c)  Injure, destroy, or 
competition: 

“(1) With the person 
the discrimination. 

“(2) With or among 
customers. 

“(3) With the person who know- 
ingly receives the discrimination. 

“(4) With or among any of his 
customers. 

“(5) With or among the customers 
of either of them. 


prevent 
who grants 


any of his 


“The injury or suppression of competi- 
tion must be such as sufficiently to affect, 
burden, or constitute an impediment to 
interstate commerce,” 


[Defendant's Contentions| 


Defendant, while not pursuing the above 
exhaustive analysis of Section I of the 
Robinson-Patman Act, points out that by 
the express terms of the section, the plain- 
tiff, in order to recover, has the burden of 
showing: 

(1) That defendant was engaged in com- 
merce; 

(2) Discrimination by the defendant “in 
the course of such commerce . . . in price 


between different purchasers of commodi- 
ties of like grade and quality me 
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(3) That “the effect of such discrimina- 
tion may be substantially to lessen competi- 
tion or tend to create a monopoly in any 
line of commerce or to endanger, destroy 
or prevent competition with any person 
who either grants or knowingly receives 
the benefit of such discrimination or with 
customers of either of them.” 


Defendant thus argues that: 


(1) Defendant was not engaged in com- 
merce; 


(2) Defendant did not “in the course of 
such commerce,” either directly or indirectly, 
discriminate in price between different pur- 
chasers of commodities of like grade and 
quality, where either or any of the pur- 
chases involved in such discrimination are 
in commerce; 


(3) The proof shows that there was not 
any impact on commerce. 


[Interstate Commerce] 


As to defendant’s first argument, I find 
that defendant was not “engaged in commerce”. 


Though it is conceded that many of the 
ingredients, such as flavoring extracts, nuts, 
sugar and cocoa, which are used in the 
manufacture of ice cream come from out- 
side the State, it is clear that when these 
ingredients reach defendant’s Chicago plant, 
they have come to rest and commerce has 
ceased. Ewing Von Allmen v. C & C Ice 
Cream Co., Inc. [1940-1943 TRapE CASES 
7 56,005], 109 F. 2d 898. The fact that 
defendant used 0.452% of the butterfat 
reaching the Chicago milk marketing area 
in 1955 from intrastate and interstate sources 
does not, in my opinion, establish defendant 
as a “person engaged in commerce”. 


I further find that defendant is not “a 
conduit for the regular and continuous flow 
of . . . ice cream from the defendant’s 
manufacturing plants in Illinois, where the 
ice cream is manufactured largely from in- 
gredients imported into Illinois in interstate 
commerce, to the dining cars of passenger 
trains traveling in interstate commerce”. 


The sale of ice cream, comprising 0.005% 
of the total butterfat reaching the Chicago 
milk marketing area in 1955 from intrastate 
and interstate sources, by defendant to the 
Fred Harvey Commissary, 2014 S. Went- 
worth Avenue, Chicago, does not in any 
way establish defendant as a “conduit” 
into interstate commerce since defendant 
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exercised no control or dominion over the 
use or disposition of such ice cream by 
Fred Harvey after its sale and delivery to 
that company and therefore cannot be legally 
associated with Fred Harvey’s subsequent 
sale of the ice cream to the Atchison, Topeka 
and Santa Fe Railroad. 


[“Like Grade and Quality”] 


As to defendant’s second argument, it is 
obvious from what I have said above, that 
defendant could not “in the course of such 
commerce” discriminate between different 
purchasers. However, assuming that de- 
fendant is in the “course of commerce” 
because of its sales and deliveries to the 
Fred Harvey Commissary, then there could 
be no discrimination between different pur- 
chasers of commodities of “like grade and 
quality”, since the ice cream sold by de- 
fendant to Fred Harvey was made to 
Harvey’s special formula and is different 
in grade and quality from the ice cream 
sold by defendant to all its other customers. 


[Impact on “Commerce” | 


As to defendant’s third argument, I find 
that there was not any impact on commerce. 
In the Stipulation of Facts, Exhibits 3, 3A 
and 3B graphically portray, first, the amount 
of butterfat received in the Chicago milk 
marketing area for the calendar year 1955; 
second, the total amount of such butterfat 
utilized by all the ice cream manufacturers 
in the marketing area; third, the portion of 
such butterfat utilized in such period by 
either of the parties, and fourth, the quan- 
tity and proportion of such butterfat in- 
volved in the defendant’s sales to Harvey 
and the portion involved in defendant’s 
deliveries to the Harvey ‘Commissary, this 
latter being the amount that Harvey in turn 
resold to the railroad. From Exhibit 3, 
it thus appears that of the total butterfat 
brought into the Chicago milk marketing 
area during 1955, the defendant used less 
than one-half of one per cent, the precise 
figure being 0.452%; while the plaintiff used 
less than one-third of one per cent, the 
precise figure being 0.322%. There is no 
showing as to how much of the total butter- 
fat received in the market during that year 
came in from the State of Wisconsin, but 
from paragraph 3 of the Stipulation, it 
appears that this butterfat came from milk 
originating in the States of Wisconsin and 
Illinois, so it is apparent that the percent- 
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ages of use by the parties shown in Exhibit 3 
includes butterfat originating within Illinois. 


It appears from Exhibit 3B that of the 
more than 158,000,000 pounds of butterfat 
brought into the market, slightly over 9,000 
pounds were involved in defendant’s deliv- 
eries to the Fred Harvey Commissary, rep- 
resenting less than 1/10th of 1% of butter- 
fat used in ice cream in the Chicago market 
and slightly over % of 1/100th of 1% of 
the total butterfat coming into the Chicago 
market. 


In addition, defendant in 1955 did not sell 
or deliver any ice cream outside the State 
of Illinois while plaintiff sold and delivered 
99.975% of its ice cream in Illinois and only 
.025% in Indiana. 


[Meeting Competition] 


Furthermore, I find no proof of dis- 
crimination here. It appears affirmatively 
from the Stipulation that the practices com- 
plained of have been consistently carried on 
by manufacturers of ice cream in the Chicago 
area. Because of “intense competition”, 
manufacturers, including plaintiff, have regu- 
larly made loans and special price conces- 
sions to retailers in order to procure or hold 
their business and to meet competition. 
Balian Ice Cream Co. v. Arden Farms Co. 
[1955 TrapE CAseEs J 68,186], 231 F. 2d 356. 
Even assuming discrimination and inter- 
state commerce, it is clear from the Stipu- 
lation, as I have previously found, that the 
effect of such discrimination does not 
“substantially lessen competition or tend to 
create a monopoly in any line of commerce, 
or injury, destroy, or prevent competitiou 
with any person who either grants or know- 
ingly receives the benefits of such discrimi- 
nation, or with customers of either of them” 
(Emphasis supplied). 


[Rulings Distinguished] 


Plaintiff has argued extensively from 
Klor’s, Inc. v. Broadway-Hale Stores, Inc. 
[1959 TrapE CAsEs { 69,316], 359 U. S. 207 
and Moore v. Mead’s Fine Bread Co. [1954 
TRADE CASES J 67,906], 348 U. S, 115. 

Insofar, as Klor is concerned, I think it 
patently obvious from a clear analysis of 
that case, that its teachings are not appli- 
cable here. 

Although, as the Court of Appeals has 
indicated, the instant complaint contains 
allegations which, if proved, could bring 
this cause within the purview of Moore, 


1 69,753 


76,940 


I now find that the evidence before me 
does not bring this cause within the re- 
quired proofs of that case, since defendant 
is not an “interstate industry” as the defendant 
in Moore and there has been no discrimina- 
tion here with an impact on interstate 
commerce. 
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For the reasons stated, the cause is dis- 
missed at plaintiff’s costs. Judgment for 
defendant. The foregoing shall, in accord- 
ance with the provisions of Rule 52(a) of 
the Rules of Civil Procedure, 28 U. S. C., 
stand as the Court’s Findings of Fact and 
Conclusions of Law herein. 


[69,754] The Hanover Shoe, Inc. v. United Shoe Machinery Corp. 
In the United States Court of Appeals for the Third Circuit. No. 13,198. Argued June 


23, 1960. Filed June 30, 1960. 


Appeal from the United States District Court for the Middle District of Pennsylvania. 


Hersert F. GoopricH, Circuit Judge. 


Sherman and Clayton Acts 


Damages—Excessive Machinery Costs—Passing on Excessive Costs to Customers.— 
Excessive charges paid by a shoe manufacturer to a manufacturer of shoe making machin- 
ery for the use of such machinery constituted an injury to the shoe manufacturer’s business 
or property, even though the shoe manufacturer passed on such excessive charges to its 


customers. 


See Private Enforcement and Procedure, Vol. 2, { 9009.275, 9011.400. 


Damages—Trebling Amount—Windfall to Plaintiff—A contention that a windfall 
would result from the allowance of treble damages was rejected since Congress had im- 
posed this rigorous penalty to eliminate the particular monopolistic practice charged in 


the instant action. 


See Private Enforcement and Procedure, Vol. 2, | 9011.100. 
For the appellant: Ralph M. Carson, New York, N. Y. 
For the appellee: Breck P. McAllister, New York, N. Y. 


Affirming 1960 Trade Cases {[ 69,614. 


Before McLAuGHLIN, Starry and Hastie, Circuit Judges. 


Opinion of the Court 
[Issues] 


Per Curiam [Jn full text]: In this suit 
brought under Section 4 of the Clayton Act, 
15 U. S. C. A. §15, for alleged injury re- 
sulting from claimed violation of Section 2 of 
the Sherman Act, 15. U..S. C. A. §2, by 
defendant there was before the district court 
for trial as a separate issue the question of 
“Whether the excessive shoe machinery 
costs alleged by the plaintiff and denied by 
the defendant constituted an injury to plain- 
tiffs business or property.” The quoted 
from consented to order further provided 
that the determination of the separate issue 
would proceed on the assumption “that the 
violation of the law as alleged existed, and 
(2) that the excessive cost of machinery as 
alleged existed.” The sole defense to that 
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assumed state of facts was that plaintiff 
passed along defendant’s excessive charges 
to its customers and therefore was not in- 
jured. 


The district court in a thoroughly con- 
vincing opinion rejected the proposition ad- 
vanced by defendant as contrary to the 
language and purpose of the governing law. 
Appellant also asserts that the trebled dam- 
ages called for by Section 4 would result in 
a windfall to plaintiff. Congress, in line 
with its effort to eliminate the sort of mo- 
nopolistic practice here revealed imposed 
this rigorous penalty. The assumed situa- 
tion before the district court is scarcely to 
be called sui generis but if by any chance 
it should be so categorized then any modi- 
fication of Section 4 to fit the particular cir- 
cumstances would be for the Congress. 
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[A firmed] 


The order of the district court will be 
affirmed on the opinion of that court [1960 
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TRADE Cases {| 69,614], — F. Supp. — (D. C. 
M. D. Pa. 1960). 


[69,755] Weller Pharmacy, Inc. v. Barney’s 42nd Street Corp. 


In the New York Supreme Court, New York County, Special Term, Part I. 143 
N. Y. L. J., No. 124, page 6. Dated June 28, 1960. 


New York Fair Trade (Feld-Crawford) Act 


Fair Trade—Temporary Injunction—Sufficiency of Proof—A temporary injunction 
was granted where there was no explicit denial of all of the claimed offending sales and 


insufficient factual proof of purported defenses. 


See Fair Trade, Vol. 1, J 3354.34. 


Luprano, Justice [Jn full text]: Plaintiff 
moves for a temporary injunction in en- 
forcement of the Feld-Crawford Act. In- 
volved are fourteen separate shoppings 
embracing forty-nine separate items. There 
is a general denial of the practice of selling 


denial of all of the claimed offending sales. 
There is no sufficient factual proof of the 
purported defenses capable of defeating the 
motion. The motion is granted. Bond is 
fixed in the sum of $250. Settle order on 
or before July 1, 1960. 


below fair traded prices, but no explicit 


[f} 69,756] Sandee Manufacturing Company v. Rohm & Haas Company. 


In the United States District Court for the Northern District of Illinois. No. 55 C 1974. 
Dated June 13, 1960. 


Sherman Act 


Private Enforcement and Procedure—Production of Documents—Relevancy of Docu- 
ments.—Although it was contended that a comparison of the relative profit positions of 
all products of a plastics manufacturer was relevant to a showing of wrong-doing on the 
part of such manufacturer with respect to certain specific products, the production of 
documents was limited to profit and loss statements for the specific products with respect 
to which violations had been alleged because of possible further delays of the trial. 


See Private Enforcement and Procedure, Vol. 2, { 9013.825. 
For the plaintiff: James C. Spangler, Erwin H. Greenberg, M. G. Kaufman, Chicago, 


Illinois. 


For the defendant: 
Rosenfeld, Chicago, Illinois. 


Memorandum and Order 
[Antitrust Charges] 


CAMPBELL, Chief Judge [In full text]: As 
I have stated before [1959 TRADE CASES 
7 69,318], the gist of this anti-trust action 
as alleged by plaintiff, is that as a result of 
defendant’s all but complete actual control 
of the production, manufacture and sale of 
methyl methacrylate monomer, cast acrylic 
sheet and acrylic molding powder, and its 
alleged complete control of the industry 
through agreements with other producers, 
manufacturers and sellers of these materials 
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and products, it has been able and has in 
fact kept the price of cast acrylic sheet low 
and the price at which it sells the basic 
ingredient, the monomer, and the other 
product, the powder, high thus making it 
impossible for others (a) to compete in the 
manufacture and sale of cast acrylic sheet 
and (b) to compete in the manufacture and 
sale of acrylic molding powder. 

Thus, the three products involved in this 
case are: methyl methacrylate monomer, 
methyl methacrylate sheet, and methyl me- 
thacrylate molding powder. 


1 69,756 


76,942 


[Documents Sought] 


Plaintiff now asks, by way of motion to 
produce that defendant produce profit and 
loss statements by all other departments 
and as to all other products and product 
lines of Rohm & Haas Company in addition 
to the three above enumerated covering the 
period January 1, 1946 to November 1, 1955. 


Plaintiff argues that the complete eco- 
nomic position, and specifically the relative 
profit position of the products involved in 
the alleged monopoly and conspiracy, as 
compared to the profit position of other 
products manufactured by defendant, is 
relevant to a proof of intentional wrong- 
doing on the part of defendant as well as 
to the issue of the alleged “price-squeeze” 
and to the issue of the alleged price-fixing 
conspiracy. 

Though I have always advocated broad 
discovery and though there might exist 
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some probative value in the documents 
sought, I feel that their production in the 
instant cause will at this late date not only 
open the flood-gates to a host of issues con- 
cerning their probative value but will also 
place an unreasonable burden upon defend- 
ant and delay and extend the time of this 
already too delayed trial. 


[Limitation on Production] 


For these reasons, plaintiff’s motion to 
produce, Par. 11 (p), is modified to exclude 
those documents not immediately related to 
the three products herein named above. 
Plaintiff's motion to produce documents of 
other products unrelated to this cause is 
denied. 


This ruling is without prejudice to the 
right of plaintiff to renew said motion in 
the event of a finding for plaintiff on the 
general issue and subsequent accounting. 


[7 69,757] Pape Television Company, Inc. v. Associated Artists Production Corpo- 


ration and A. A. P., Inc. 


In the United States Court of Appeals for the Fifth Circuit. 


June 17, 1960. 


No. 18054. Dated 


Appeal from the United States District Court for the Southern District of Alabama. 


Danie. H. Tuomas, District Judge. 


Sherman Antitrust Act 


Block Booking—Motion Picture Films for Television—Legality—A ruling that the 
block booking of motion picture films for television exhibition was illegal per se under 
U. S. v. Paramount Pictures, Inc., 1948-1949 Trape Cases { 62,244, 334 U. S. 131, was 
modified. The question of whether or not the block booking alleged in the instant case 
was illegal per se could best be determined after answer and trial, and “we do not, at this 
stage of the proceedings, find the law to be that all practices such as alleged to be 


practiced * * * here are per se illegal.” 


See Combinations and Conspiracies, Vol. 1, {| 2005.528, 2005.848, 2013.880. 
For the appellant: Willis C. Darby, Jr., Mobile, Ala. 
For the appellees: C. A. L. Johnstone, Jr., Mobile, Ala. 


Modifying 1960 Trade Cases J 69,703. 


Before HutcHeEson, TurrLe and Jones, Circuit Judges. 


On Petition for Rehearing 
[Block Booking] 


Per Curtam [Jn full text]: The motion 
for rehearing filed by appellees challenges 
the conclusion in the opinion of this Court 
that the Supreme Court in United States v. 
Paramount Pictures, et al. [1948-1949 Trape 
Cases § 62,244], 334 U.S. 131, “condemned 
the practice [of block-booking of motion 
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pictures] per se,’ and our further conclusion 
that that decision of the Supreme Court 
automatically applied to block-booking of 
motion pictures for television. 

We recognize that the statement of an 
abstract legal principle, even when made by 
the Supreme Court, is a binding precedent 
only insofar as it is applied to the facts of 
the case in which the pronouncement is 
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made. We further recognize that there is 
no case in which the only “anti-trust’’? 
practice charged is the practice of block- 
booking. There may, therefore, be some 
merit in the argument that until such a case 
is before the court for decision any general 
condemnation of block-booking, except in 
the circumstances in which it is practiced 
in the particular case is dictum. 


In our search for decisions of the Su- 
preme Court, either to control our action 
or to guide it, we are not infrequently 
guided by a statement of general principles 
even though the statement is broader than 
is necessary to decide the case before the 
Court. It is difficult to see how the state- 
ment of the Supreme Court in the block- 
booking case and the “tie-in” cases, Northern 
Pacific R. R. Co. v. United States [1958 TRADE 
Cases { 68,961] ; 356 U. S. 1; Times-Picayune 
Publishing Co. v. United States [1953 TrapDE 
Cases § 67,494], 345 U. S. 595; Black v. Mag- 
nolia Liquor Co., 355 U. S. 24, could be con- 
strued in any manner other than as a 
condemnation of every practice in which a 
party owning a legal monopoly over an 
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article conditions the sale or licensing of 
that article upon the agreement of the other 
party to buy or bargain as to another prod- 
uct. However, since there is before us only 
the propriety of the court’s dismissal of the 
action for failure to allege facts on which 
relief could be granted, we consider it ap- 
propriate to state that we do not, at this 
stage of the proceedings, find the law to be 
that all practices such as alleged to be prac- 
ticed by the appellees here are per se illegal. 
We leave this matter open. We find that 
the complaint alleged a cause of action. The 
precise limits of the legal principles here- 
tofore announced by the Supreme Court 
and whether appellees transgressed then, 
can be better determined in this case after 
the defendants have answered and after 
proof has been made. 


[Modified] 


Our judgment stands. To the extent that 
the foregoing modifies the reasoning em- 
bodied in our opinion, the original opinion 
is amended accordingly. 


[7 69,758] Franklin Sewing Machine Co., Inc. and Concourse Sewing Circle, Inc. v. 


Necchi Sewing Machine Sales Corp., Elna Sewing Machine Co., Inc., Necchi Sewing 
Circle, Inc., Necchi Home Arts Associates, Inc., Leon Jolson, and Benjamin Krisiloff. 


In the United States District Court for the Southern District of New York, No. 
60 Civ. 573. Dated June 22, 1960. 


Sherman and Robinson-Patman Acts 


Preliminary Injunction—Termination of Distributorship—Probability of Success— 
Balancing of Equities.—A preliminary injunction to restrain a manufacturer from exercis- 
ing its contractual right to terminate a distributorship was denied where there was no 
adequate showing of a probability of success in the main suit and no showing that the 
distributor would suffer irreparable injury. The distributorship agreement was not im- 
proper, the manufacturer had the contractual right to cancel ithe agreement, there was no 
clear and convincing showing of the truth of allegations charging antitrust violations, and 
it did not appear that such termination would violate the antitrust laws. Furthermore, the 
proposed injunction might cause irreparable injury to the manufacturer, and the distribu- 
tor could receive full and adequate compensation for any damage sustained by a monetary 
award. 


See Private Enforcement and Procedure, Vol. 2, J 9026.15. 


Private Enforcement and Procedure—Necessary Averments—Public Injury.—Public 
injury was not shown where it was not alleged that there was any dearth in the supply 
of sewing machines or that the public could not have bought as many machines from a 
source other than the plaintiff. 


See Private Enforcement and Procedure, Vol. 2, J 9009.475. 


1 We use this term descriptively to include all 
acts prohibited by Section 1 of the Sherman Act. 
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For the plaintiffs: Hall, Casey, Dickler, Howley & Brady (John Howley, and Bernard 


Wexler, of counsel), New York, N. Y. 


For the defendants: Lester Lewis Jay and Herbst & Herbst (Lester Lewis Jay, of 


counsel), New York, N. Y. 


Opinion 
[Injunction Sought} 


CASHIN, District Judge [Jn full text]: 
This is a motion for a preliminary injunc- 
tion to restrain defendants from terminating 
the status of Franklin as a distributor of 
Necchi and Elna sewing machines in West- 
chester and Putnam counties. 


[Cause of Action] 


Necchi and Elna are engaged in the busi- 
ness of purchasing and, importing household 
sewing machines bearing the Necchi and 
Elna trade names. The Necchi sewing ma- 
chines are principally cabinet machines, 
while Elna sewing machines are portable 
types. Necchi-Elna sell their machines to 
franchised distributors who are assigned 
specified areas in the United States. These 
distributors, in turn, resell these machines 
to franchised dealers selected by them who, 
in turn, resell the machines to the buying 
public. Franklin is one of the Necchi-Elna 
distributors. 


On February 10, 1960 Franklin and its 
affliated dealer, Concourse Sewing Circle, 
Inc., filed in this court an action, under the 
anti-trust laws, against defendants and cer- 
tain of their affiliates. It alleged discrimina- 
tory and illegal preferences under the 
Robinson-Patman Act and also charged a 
conspiracy under the Sherman Act to monop- 
olize the distribution of Necchi-Elna sewing 
machines in the New York Metropolitan 
area, and to “eliminate Franklin as a dis- 
tributor thereof.” The illegal preferences 
charged against Necchi-Elna were principally 
in favor of their subsidiary retail store 
which defendant Necchi operates. They in- 
volve sales to this retail outlet at distrib- 
utors’ prices, advertising allowances and 
rebates, free services, etc., and other prefer- 
ences not granted plaintiff. Plaintiff con- 
tends that although efforts to “put Franklin 
out of business” existed prior to the filing 
of its anti-trust suit such efforts were in- 
tensified thereafter. The complaint in the 
suit for an injunction, and the affidavits 
supporting this motion for a preliminary in- 
junction, contain substantially the same 
allegations of alleged improper conduct by 
Necchi-ElIna. 
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[Reasons for Termination] 


Defendants contend that only after care- 
ful and deliberate consideration of the fol- 
lowing facts was a decision made to cancel 
the Franklin distributorship:— 


(a) A substantial decrease in Franklin’s 
sales statistics; 


(b) A decrease in the amount of adver- 
tising done by Franklin; 

(c) A belief by defendants that plaintiff's 
co-owners consider the sewing machine 
business as a waning business in contrast 
to the vacuum cleaner repair. business in 
which plaintiff's co-owners have become 
engaged; 

(d) That due to the durability of the 
product involved potential sales lost through 
lack of plaintiff's support and activity are 
not recoverable but are permanently lost 
for all practical purposes. 


The distributorship agreement between 
Necchi-Elna and Franklin is an executed 
written contract, dated January 1, 1955. 
Paragraph 8 states:— 


“Either party may terminate this agree- 
ment at any time upon giving the other 
party thirty days written notice of ter- 
mination.” 

Under date of May 19, 1960 Necchi-Elna 
exercised their rights under the distributor- 
ship agreement of 1955 and served upon 
plaintiff notice that the distributorship will 
be terminated on June 30, 1960. Franklin 
has countered with this motion for a pre- 
liminary injunction. 


[Right to Preliminary Injunction] 


On the papers before this court there is 
no adequate showing by plaintiff of a prob- 
ability of success in the main suit. A motion 
for a preliminary injunction is addressed 
to the discretion of the court. While it is 
not necessary for a plaintiff to prove a case 
which will entitled [sic] it to a decree after 
trial (Burlington Mills Corporation v. Roy 
Fabrics, 91 F. Supp. 39) it is, nevertheless, 
essential that plaintiff make a clear and 
convincing showing that it is entitled to the 
relief of an injunction. (Chase v. Rieve, 90 
F. Supp. 184; Bernstein v. Herren, 136 F. 
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Supp. 493. See also Heyman v. Ar. Winarick, 
Inc., 166 F. Supp. 880 at p. 883; Yonkers 
Raceway v. Standardbred Owners Ass’n, [1957 
Trade Cases { 68,804], 153 F. Supp. 552, 
555). This the plaintiff has failed to do. 


[Right to Terminate] 


The distributorship agreement between 
the parties is not improper or unconsionable. 
It is bilateral in nature and provides for 
proper notice. Necchi-Elna has a lawful 
right under the terms of that agreement to 
cancel it and the court will not interfere 
with that right. 


[Basis for Motion] 


In effect, plaintiff asks the court to inter- 
fere with the defendants’ exercise of their 
right to terminate on the grounds that de- 
fendants have violated provisions of the 
Robinson-Patman and Sherman Acts. With- 
out passing on the merits of that contention 
the court finds that the moving papers fail 
to establish a clear and convincing showing 
of the truth of those allegations. As was 
said in Schwing Motor Company v. :Hud- 
son Sales Corporation [1956 TrapE Cases 
7 68,292], 138 F. Supp. 899, 902, aff’d [1956 
TRADE CASES { 68,564], 239 F. 2d 176:— 


“Every manufacturer has a natural and 
complete monopoly of his particular prod- 
uct, especially when sold under his own 
private brand or trade name. Arthur v. 
Kraft-Phenix Cheese Corp., D. C. Md., 26 
F. Supp. 824, 828. If he is engaged in a 
private business, he is free to exploit this 
monopoly by selling his product directly 
to the ultimate consumer or through one 
or more distributors or dealers, as he may 
deem most profitable to him. If he chooses 
the latter method, he may exercise his 
own independent discretion as to the par- 
ties with whom he will deal. This is a 
common law right which the anti-trust 
laws have not destroyed. United States 
v. Colgate & Co., 250 U. S.: 300; Federal 
Trade Commission v. Raymond Bros.-Clark 
Co., 263 U. S. 565; Times-Picayune Pub- 
lishing Co. v. United States, 345 U. S. 594; 
Great Atlantic & Pacific Tea Co. v. Cream 
of Wheat Co., 2 Cir., 227 F. 46, 49. A re- 
fusal to deal becomes illegal only when 
it produces an unreasonable restraint of 
trade or a monopoly forbidden by the 
anti-trust laws. Kiefer-Stewart Co. v. 
Joseph E, Seagram & Sons, Inc., 340 U. S. 
211; Lorain Journal Co. v. United States, 
342 U. S. 143. 

“A manufacturer may prefer to deal 
with one person rather than another, and 
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May grant exclusive contracts in a par- 
ticular territory. Windsor Theatre Co. v. 
Walbrook Amusement Co., 4 Cir., 189 F. 2d 
797. Unless his contract so provides, a 
dealer once appointed has no tenure, no 
right to a renewal of his contract. Ford 
Motor Co. v. Kirkmyer Motor Co., 4 Cir., 
65 F. 2d 1001; Hudson Sales Corp. v. 
Waldrip, 5 Cir., 211 F. 2d 268, certiorari 
denied 348 U.S, 821.” 


[Monopoly] 


It seems difficult to believe that defendants 
can be deemed to monopolize or even have 
the power to monopolize the relevant market 
involved in the suit. There are numerous 
different brands of sewing machines com- 
peting with those of defendants’ whose 
product represents less than 3% of the total 
sewing machine market in the New York 
area. (See United States v. du Pont & Co. 
[1956 TrapE Cases J 68,369], 351 U. S. 377). 


[Purpose of Antitrust Laws] 


The main purpose of the anti-trust laws 
is to protect the public from monopolies 
and restraints of trade. (Schwing Motor 
Company v. Hudson Sales Corporation, supra, 
at p. 903; Wilder Mfg. Co. v. Corn Products 
Refining Co., 236 U.S. 165, 174). It is essen- 
tial that the pleadings “allege facts from 
which it can be determined that the conduct 
charged * * * was reasonably calculated to 
prejudice the public interest by unduly re- 
stricting the free flow of interstate com- 
merce.” (Schwing Motor Company v. Hudson 
Sales Corporation, supra, at p. 903, and cases 
cited therein). No allegations by plain- 
tiff are made to the effect that there was 
any dearth in the supply of sewing ma- 
chines in general,—nor is it likely that there 
was—or in Necchi-Elna machines in par- 
ticular. It is not alleged that the public 
could not have bought as many Necchi- 
Elna machines elsewhere. In effect, all that 
appears in the moving papers with respect 
to the plaintiff's claim is a restatement of 
the contents of the complaint. 


[Balancing of Equities] 


Furthermore, although plaintiff contends 
that it will suffer irreparable injury if the 
motion is [not] granted, the court, on the 
papers before it, finds that contrary to the 
facts. The termination of plaintiff’s dis- 
tributorship will not bar it from the general 
sewing machine market, of which Necchi- 


1 69,758 


Number 160—20 
8-12-60 


Court Decisions 
Schnabel v. Volkswagen of America, Inc. 


76,946 


junction might cause irreparable injury to 
Necchi-Elna through the virtual loss of the 
Westchester-Putnam area. 

The motion is denied in all respects. 

It is so ordered. 


Elna constituted only 3%. In addition, 
plaintiff can receive full and adequate com- 
pensation for any damage sustained by a 
monetary award. In weighing the equities 
it would seem rather that the proposed in- 


[7 69,759] R. J. Schnabel, d.b.a. Rollies Import Motors v. Volkswagen of America, 
Inc., and Import Motors of Chicago, Inc. 


In the United States District (Court for the Northern District of Iowa, Eastern Divi- 
sion. No. 905 Civil. Dated July 13, 1960. 


Automobile Dealer Franchise Act and Clayton Act 


Applicability of Clayton Act to Suits Under Automobile Dealer Franchise Act— 
Extraterritorial Service of Process—Treble Damages—Attorneys’ Fees.—The provisions 
of the Clayton Act for extraterritorial service of process, treble damages, and attorneys’ 
fees are not available to persons bringing actions under the Automobile Dealer Franchise 
Act. Although the Dealer Act was a part of an evolutionary program in the antitrust field, 
it was the intent of Congress that the rights and remedies of one bringing an action under 
the Dealer Act are found and contained in that Act, and that Act stands on its own as to 
those matters. The plain provisions of the Dealer Act, its legislative history, and statutory 
background are all evidence of an intent on the part of Congress that the Act is not an 
addition or a supplement to the Clayton Act. The Dealer Act does not purport to amend 
the ‘Clayton Act, and many of the pertinent provisions of the two acts are in sharp conflict. 


See Private Enforcement and Procedure, Vol. 2, J 9008, 9070, 9070.45. 


Automobile Dealer Franchise Act—Purpose.—The Automobile Dealer Franchise Act 
has as its objective the avoidance of abtise of economic power, which is also one of the 
objectives of the antitrust laws. Furthermore, the Act was intended to supplement the 
antitrust laws, and it is a part of a broad evolutionary antitrust program. 


See Private Enforcement and Procedure, Vol. 2, J 9070.01. 
For the plaintiff: William C. Ball, Waterloo, Iowa. 


For the defendants: Walter Herzfeld, New York, N. Y., and V. Craven Shuttle- 
worth and Harry E, Wilmarth (of Elliott, Shuttleworth & Ingersoll), Cedar Rapids, 
Iowa, for Volkswagen of America, Inc.; and Arthur C. Chapman (of David, Fainman, 
Abrahams & Chapman), Chicago, Ill, and Leo J. Cohrt (of Swisher, Cohrt, Swisher 
& Finch), Waterloo, Iowa, for Import Motors of Chicago, Inc. 


Opinion and Ruling on Motions to Quash 
Service of Process 
[Parties] 


Graven, District Judge [Jn full text]: 
Each of the defendants has moved to quash 
the service of summons made upon it. The 


tured by Volkswagenwerk G.m.b.H., a cor- 
poration organized and existing under the 
laws of the German Federal Republic, and 
the last named defendant was a distributor 
of those automobiles. 


plaintiff is a citizen of lowa and a resident 
of the City of Waterloo, Black Hawk 
County. The defendant Volkswagen of 
America, Inc., is a corporation organized 
and existing under the laws of the State of 
New Jersey. The defendant Import Motors 
of Chicago, Inc., is a corporation organized 
and existing under the laws of the State of 
Illinois. During the period of time here 
pertinent the first named defendant was an 
exclusive importer of automobiles manufac- 
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[Dealers Act Suit] 


In his complaint the plaintiff alleges in 
substance that late in 1955 he entered a 
franchise agreement under which he was to 
be the franchise dealer for Volkswagen 
automobiles in the City of Waterloo and 
surrounding area for the period from Janu- 
ary Ist, 1956, to December 31st, 1956; that 
the defendants failed to act in good faith 
in the matter of complying with the terms 
of the franchise and the renewal and termi- 
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nation thereof. He asks damages against the 
defendants for the alleged wrong in the sum 
of $180,000 together with. attorneys’ fees. 
The sum of $180,000 represents treble dam- 
ages. His action is based upon what is 
referred to as the “Dealers’ Act.”’ That Act 
was enacted as Public Law 1026 of the 
second session of the 84th Congerss, ap- 
proved August 8th, 1956. 70 Stat. 1125, 15 
U.S. C. A. Secs. 1221-1225. It will be here- 
inafter referred to as the Dealers’ Act. 


[Service of Process] 


Neither of the defendants has ever quali- 
fied to do business in the State of Iowa nor 
designated an agent in Iowa for service of 
process. Service of process was made upon 
the defendant Volkswagen of America, Inc., 
in the State of New Jersey and upon the 
defendant Import Motors of Chicago, Inc., 
in the State of Illinois. Each defendant has 
by motion challenged the service of process 
made upon it. 


Rule 4(f) of the Federal Rules of Civil 
Procedure provides, in part, as follows: 


“All process * * * may be served any- 
where within the territorial limits of the 
state in which the district court is held 
and, when a statute of the United States 
so provides, beyond the territorial limits 
Of tiatstate. «ween 


In the present case extraterritorial serv- 
ices of process were made. Under Rule 4(f) 
such service is valid only where a statute of 
the United States provides for that manner 
of service. 


[Dealers Act] 


It is the contention of the plaintiff that 
the services of process here in question were 
made in a manner provided by a statute of 
the United States. It is the contention of the 
defendants that there is no statute of the 
United States so providing. The contentions 
of the parties require a consideration of 
the Dealers’ Act and certain antitrust legis- 
lation. The Dealers’ Act is as follows: 


“An Act 


“To supplement the antitrust laws of 
the United States, in order to balance the 
power now heavily weighted in favor of 
automobile manufacturers, by enabling 
franchise automobile dealers to bring suit 
in the district courts of the United States 
to recover damages sustained by reason 
of the failure of automobile manufacturers 
to act in good faith in complying with the 
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terms of franchises or in terminating or 
not renewing franchises with their dealers. 


“Be it enacted by the Senate and House of 
Representatives of the United States of 
America in Congress assembled, That as 
used in this Act— 


“(a) The term ‘automobile manufac- 
turer’ shall mean any person, partnership, 
corporation, association, or other form of 
business enterprise engaged in the manu- 
facturing or assembling of passenger cars, 
trucks, or station wagons, including any 
person, partnership, or corporation which 
acts for and is under the control of such 
manufacturer or assembler in connection 
with the distribution of said automotive 
vehicles. 

“(b) The term ‘franchise’ shall mean 
the written agreement or contract between 
any automobile manufacturer engaged in 
commerce and any automobile dealer which 
purports to fix the legal rights and lia- 
bilities of the parties to such agreement 
or contract. 

“(c) The term ‘automobile dealer’ shall 
mean any person, partnership, corporation, 
association, or other form of business en- 
terprise resident in the United States or 
in any Territory thereof or in the District 
of Columbia operating under the terms of 
a franchise and engaged in the sale or dis- 
tribution of passenger cars, trucks, or 
station wagons. 

“(d) The term ‘commerce’ shall mean 
commerce among the several States of the 
United States or with foreign nations, or 
in any Territory of the United States or in 
the District of Columbia, or among the 
Territories or between any Territory and 
any State or foreign nation, or between 
the District of Columbia and any State or 
Territory or foreign nation. 

“(e) The term ‘good faith’ shall mean 
the duty of each party to any franchise, 
and all officers, employees, or agents 
thereof to act in a fair and equitable 
manner toward each other so as to guar- 
antee the one party freedom from coer- 
cion, intimidation, or threats of coercion 
or intimidation from the other party: 
Provided, That recommendation, endorse- 
ment, exposition, persuasion, urging or 
argument shall not be deemed to con- 
stitute a lack of good faith. 

“Sec. 2. An automobile dealer may 
bring suit against any automobile manu- 
facturer engaged in commerce, in any dis- 
trict court of the United States in the 
district in which said manufacturer re- 
sides, or is found, or has an agent, without 
respect to the amount in controversy, and 
shall recover the damages by him sus- 
tained and the cost of suit by reason of the 
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failure of said automobile manufacturer 
from and after the passage ot this Act to 
act in good faith in performing or com- 
plying with any of the terms or provisions 
of the franchise, or in terminating, can- 
celing, or not renewing the franchise with 
said dealer: Provided, That in any such 
suit the manufacturer shall not be barred 
from asserting in defense of any such 
action the failure of the dealer to act in 
good faith. 

“Sec. 3. Any action brought pursuant 
to this Act shall be forever barred unless 
commenced within three years after the 
cause of action shall have accrued. 

“Sec. 4. No provision of this Act shall 
repeal, modify, or supersede, directly or 
indirectly, any provision of the antitrust 
laws of the United States. 

“Sec. 5. This Act shall not invalidate 
any provision of the laws of any State ex- 
cept insofar as there is a direct conflict 
between an express provision of this Act 
and an express provision of State law 
which can not be reconciled.” 


[Clayton Act] 


The contentions of the parties. revolve 
around the question as to the relationship 
between the Dealers’ Act and the Clayton 
Act.138"State 730701914) 21S “Ue SieG, FA. 
Secs. 12-27. Section 12 of the Clayton Act 
(Sec. 22 of 15 U. S. C. A.) provides: 


“Any suit, action, or proceeding under 
the antitrust laws against a corporation 
may be brought not only in the judicial 
district. whereof it is an inhabitant, but 
also in any district wherein it may be 
found or transacts business; and all process 
in such cases may be served in the district 
of which it is an inhabitant, or wherever it 
may be found. (Emphasis supplied.) 
While Section 2 of the Dealers’ Act (Sec. 

1222 of 15 U. S. C. A.) provides that an 
automobile dealer may bring suit against a 
manufacturer in any district of the United 
States in which the manufacturer resides, or 
is found or has an agent, without respect to 
the amount in controversy, it does not pro- 
vide, as does Section 12 of the Clayton Act, 
that process may be served in any district 
in which the manufacturer is an inhabitant 
or is found or transacts business. 


[Relationship Between Acts] 


It is the contention of the plaintiff that 
the Dealers’ Act is such an addition to and 
a part of the Clayton Act as to permit the 
extraterritorial service of process authorized 
by the latter Act. 
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It is frequently troublesome to ascertain 
the connection and relationship between the 
various auititrust acts. See: Nashville Milk 
Co. v. Carnation Milk Co. (1958) [1958 TRADE 
Cases {| 68,915], 355 U. S: 373, 78 Sup. Ct. 
352, 2 L. Ed. 2d 340, footnote 8 of which 
indicates that the codifiers of the United 
States Code have encountered difficulty in 
the codifying of antitrust laws. The original 
antitrust act was the Sherman Act of 1890. 
26 Stat. 209 (1890), 15 U. S. C. A. Secs. 1-7. 
This was followed by the Federal Trade 
Commission Act of 1914, 38 Stat. 717, 15 
U.S. C. A. Sees. 41-51, and the Clayton Act. 
38 Stat. 730, 15 U. S. C. A. Secs,. 12-27. The 
next major antitrust legislation was the 
Robinson-Patman Act. 49 Stat. 1526 (1936), 
15 U. S. C. A. Secs. 13, 21a. It specifically 
amended Section 2 of the Clayton Act. In 
1950 Congress enacted the Celler-Kefauver 
Act.;-64, Stat, 4125+ (1950)3115, Ui-S; Cy A: 
Secs. 18, 21. It amended the Clayton Act. 
It had to do with the regulation of stock 
purchases and mergers which would lessen 
competition or tend to create a monopoly. 
In 1955 Congress enacted another act which 
specifically amended the Clayton Act. 69 
Stat?28374105 592115 UP S2e! AMSecsaioa and 
15b. One section of that Act related to ac- 
tions by the United States and the other 
section provided a four-year limitation pe- 
riod. The antitrust laws above referred to 
are not intended to be a complete list of 
such laws. Statutes which are referred to as 
antitrust statutes are numerous and varied. 
In the case of Nashville Milk Co. v. Carnation 
Co. (1958) [1958 TravE Cases { 68,915], 355 
U_S. 373,78 SupaGtsso2n2\ib- Ed: 2d'340"in 
footnote 4 thereof, it is stated that up to the 
date of that decision a total of seventy-one 
statutes were listed in a compilation entitled 
Antitrust Laws made up in the Document 
Room of the House of Representatives. 


The plaintiff, in support of his contention 
that the Dealers’ Act comes within the scope 
of Section 12 of the Clayton Act providing 
for extraterritorial service of process, calls 
attention to the title of the Act and to cer- 
tain legislative history. In the title of the 
Act it is stated that the Act is to supplement 
the antitrust laws of the United States. 
The defendants contend that the plaintiff’s 
reliance on the title of the Act and the 
legislative history of the Act is misplaced. 
It would seem desirable to give considera- 
tion to certain portions of the legislative 
history of the Act. 
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[Legislative History] 


The Dealers’ Act was started on its way 
to enactment by a bill introduced by Senators 
O’Mahoney, Monroney, Langer, Hennings, 
Neely, and Payne as S. 3879, 84th Congress, 
2d Session. It was adopted by the Senate 
with amendments on June 19th, 1956. 102 
Congressional Record 105, 68 et seg. At the 
same time S. 3879 was introduced a Sub- 
committee of the Senate Committee on 
Interstate and Foreign Commerce was hold- 
ing extensive hearings with respect to the 
automobile industry with particular atten- 
tion being given to dealer-manufacturer re- 
lationships. Under consideration by this 
Subcommittee were a number of bills whlich 
had been introduced into the Senate. Among 
those bills were the following: 


“S. 2929. A bill to amend the Federal 
Trade Commission Act with respect to 
certain contracts, agreements, or franchises 
to enable manufacturers of automobiles 
and trucks and their franchise dealers to 
protect their goodwill in the business of 
manufacturing and distributing automobiles 
and trucks made or sold by them by re- 
stricting franchise dealers from reselling 
to certain unauthorized persons. 

“S. 3110. A bill to prevent automobile 
manufacturers from coercing automobile 
dealers to purchase unwanted merchandise. 

“S. 3543. A bill to protect the public in 
the operation of, and in performance under 
warranties on, delicate, complicated, sensi- 
tive or inherently dangerous machinery, 
mechanisms, or appartus sold in interstate 
commerce. 

“S. 3946. A bill to amend the Federal 
Trade Commission Act with respect to 
certain unfair methods of competition and 
certain unfair practices in the distribution 
of new motor vehicles in interstate com- 
merce.” 


S. 3879 above referred to, as amended, was 
finally enacted as the Dealers’ Act. 


Section 11 of S. 3110 contained the exact 
language of Section 12 of the Clayton Act 
which, as heretofore noted, authorizes extra- 
territorial service of process. S. 2929, 3543 
and 3946 all expressly amended the Federal 
‘Trade Commission Act. 

When the Dealers’ Act was first intro- 
duced into the Senate as S. 3879, Section 3 
thereof provided that the dealer “shall re- 
cover two-fold the damages by him sustained 
and the cost of suit, including a reasonable 
attorneys’ fee.” 
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That provision was the subject of discus- 
sion when the bill was under consideration 
by the Senate. In that connection the fol- 
lowing appears (102 Congressional Record 
10585): 


“Mr. Bricker. The Senator will note 
that the amendment which I have pre- 
pared would limit the damages to actual 
damages rather than to double damages. 
Double damages are punitive. I think we 
must consider that the bill affects inter- 
state commerce, and that there is no 
reason for punitive damages to be awarded 
to any party if he recovers actual damages.” 


S. 3879 was then amended by the Senate 
to provide only for “compensatory dam- 
ages.” After hearings the House Committee 
on the Judiciary further amended the dam- 
age provision by deleting the word ‘“com- 
pensatory” and also deleted the provisions 
for attorneys’ fees. It was in this form that 
S. 3879 was passed and became law. As to 
this change, the House Committee on the 
Judiciary stated (House Report 2850, 84th 
Congress, 2d Session, page 8): 


“The committee had deleted the right 
to a reasonable attorney’s fee as an ele- 
ment of damages. Under the amended 
bill, the dealer would be limited to recov- 
ery of damages sustained and the cost of 
suit.” 


In its original form S. 3879 contained no 
statute of limitations. In 100 Congressional 
Record 10574 there is reported a colloquy 
which took place between Senator Curtis 
and Senator O’Mahoney as to the matter 
of a statute of limitations under the Act. 
The Act as finally enacted contains a three- 
year period of limitation. As heretofore 
noted, Congress had by an Act approved 
Filye the doo) WOO State 205; Pon 5. Oks 
Sec. 15b), provided for a four-year statute 
of limitations for actions under the Clayton 
INCE 


In House Report No. 2850 on S. 3879 the 
House Committee on the Judiciary reported, 
in part, as hereinafter set forth, 3 United 
States Code Congressional Service and 
Administrative News (1956), p. 4596: 


“The Committee on the Judiciary, to 
whom was referred the bill (S. 3879) to 
supplement the antitrust laws of the 
United States, in order to balance the 
power now heavily weighted in favor of 
automobile manufacturers, by enabling 
franchise automobile dealers to bring suit 
in the district courts of the United States 
to recover compensatory damages sus- 
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tained by reason of the failure of auto- 
mobile manufacturers to act in good faith 
in complying with the terms of franchises 
or in terminating or not renewing fran- 
chises with their dealers, having con- 
sidered the same, report favorably thereon 
with amendments and recommend that 
the bill do pass. 


“Purpose of the Bill as Amended 


“The purpose of the bill as amended by 
the committee is to supplement the anti- 
trust laws of the United States so as 
to permit a franchised automobile dealer to 
bring suit for damages, without regard to 
the amount in controversy, in United 
States district courts for the failure of the 
automobile manufacturer to act in good 
faith in performing or complying with any 
of the terms or provisions of the franchise, 
or in terminating, canceling, or not re- 
newing the dealer’s franchise. The bill 
creates a cause of action where non pre- 
viously existed in that, irrespective of 
contractual provisions, it grants a right of 
review in the Federal courts of disputes 
between automobile manufacturers and 
their dealers involving the good faith of 
the manufacturer in complying with, in ter- 
minating, or in not renewing the franchises. 


“In addition to the provisions of the 
written agreements or contracts between 
automobile manufacturers and dealers, the 
bill in its definition of good faith imposes 
the duty on each party to act in a fair and 
equitable manner toward each other so as 
to guarantee the one party freedom from 
coercion, intimidation, or threats of coer- 
cion or intimidation from the other party. 
Unless the transactions between the par- 
ties involve coercion or intimidation, or 
threats of coercion or intimidation, the 
duty of good faith imposed by the bill 
does not prohibit recommendation, en- 
dorsement, exposition, persuasion, urging 
or argument normal in competitive com- 
mercial relationships. 


“Reasons for Bill 


“Concentration of economic power in 
the automobile manufacturing industry of 
the United States has developed to the 
point where legislation is required to 
remedy the manifest disparity in the 
ability of franchised dealers of automotive 
vehicles to bargain with their manufac- 
turers. Investigations of the automobile 
industry, moreover, demonstrate a con- 
tinuing trend toward greater concentra- 
tion, as well as abuse by the manufacturers 
of their dominant position with respect 
to their dealers. These investigations have 
disclosed practices and conditions. which 
require new legislative methods and a 


1 69,759 


Court Decisions 
Schnabel v. Valkswagen of America, Inc. 


Number 160—24 
8-12-60 


change in established concepts. The bill 
as amended proceeds from the conclusion 
that in the automobile industry concentra- 
tion of economic power has increased to 
the degree that traditional contractual 
concepts are no longer adequate to protect 
the automobile dealers under their fran- 
chises.” 


[Supplement to Antitrust Laws] 


It is obvious that the Dealers’ Act does 
have as its objective the avoidance of abuse 
of economic power. Such is one of the ob- 
jectives of the antitrust laws. It is clear 
that the Dealers’ Act was intended to sup- 
plement those laws. It also seems clear that 
the Dealers’ Act is part of a broad evolu- 
tionary antitrust program. However, there 
is still to be answered the specific question 
as to whether Congress, in enacting the 
Dealers’ Act, intended to make it a part of 
or an addition to the Clayton Act. 


[Applicability of Section 12] 


Section 12 of the Clayton Act provides 
that it is to be applicable to actions “under 
the antitrust laws.” Section 1 of the Clayton 
Act defines what the term “antitrust laws’ 
means as used in the Act. It provides that 
the term “antitrust laws,” as used therein, 
shall include four specific acts which are the 
Sherman Act, parts of the Wilson Tariff 
Act, an Act amending the Wilson Tariff 
Act, and the Clayton Act itself. In this 
connection the defendants cite and rely upon 
the case of Nashville Milk Co. v. Carnation 
Co. (1958) [1958 Trane CASsEs J 68,915], 355: 
U.S. 373,78: Sup.Ct., 352: 2, L..Bd. 2di 340, 
and the companion case of Safeway Stores, 
Inc. v. Vanco (1958) [1958 Trape Cases 
7 68,916], 355 U. S. 389, 78 Sup. Ct. 358, 2 
L. Ed. 2d 350, in which the plaintiffs alleged 
that they had been injured by the sales made 
by the defendants at unreasonably low prices 
in violation of Section 3 of the Robinson- 
Patman Act. They sought treble damages 
and injunctive relief which are provided for 
under Sections 4 and 16 of the Clayton Act 
to private plaintiffs in actions under the 
“antitrust laws.” The United States Su- 
preme Court held that the enumeration of 
the four acts referred to in Section 1 of the 
Clayton Act were exclusive. In the Nashville 
Milk Co. case Mr. Justice Harlan, speaking 
for a majority of the Court, stated (pp. 375, 
37 GiOfe3 5 US) x 


SR EDR In light of the much other so- 
called antitrust legislation enacted prior 
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and subsequent to the Clayton Act, it 
seems plain that the rule expressio unius 
exclusio alterius is applicable, and that the 
definition contained in § 1 of the Clayton 
Act is exclusive. * * *” 


It is the view of the plaintiff that the 
decisions in the Nashville Milk Co. case and 
the Safeway Stores case are not determina- 
tive, among other reasons, because Section 
3 of the Robinson-Patman Act was a penal 
section and that what the plaintiffs were 
seeking was to have a violation of a penal 
section in the Robinson-Patman Act form 
the basis for the private remedies afforded 
by Sections 4 and 16 of the Clayton Act. 
It is the view of the plaintiff that an ana- 
logous or similar situation is not disclosed 
in the present case. It is to be noted that 
the decisions in the Nashville Milk Co. and 
Safeway Stores cases were 5 to 4 decisions, 
which is a somewhat precarious majority. 


However, even if it should be held that 
the term “antitrust laws” in the Clayton 
Act did encompass cases arising under anti- 
trust acts other than the four acts specified 
in Section 1 of that Act, the question would 
still arise as to whether Congress in enacting 
a particular antitrust act manifested the 
intent that one or more or all of the perti- 
nent provisions of the Clayton Act were to 
be available to those bringing actions under 
the particular act. 


[ Treble Damages—Attorneys’ Fees] 


It is the claim of the plaintiff that in 
enacting the Dealers’ Act it was the intent 
of Congress to permit those bringing actions 
under that Act to make use of the liberalized 
venue and process provisions provided by 
Section 12 of the Clayton Act. The plaintiff 
by asking for treble damages and attorneys’ 
fees also seeks to make use of the more 
liberal provisions of Section 4 of the Clayton 
Act which provides for the recovery of 
treble damages and attorneys’ fees. 


The defendants argue that the claim of 
the plaintiff in substance means that he 
asserts the right to pick out one or more 
sections of the Clayton Act in an action 
brought by him under the Dealers’ Act on 
the theory that they are encompassed by 
the Dealers’ Act and ignore or reject con- 
flicting and different pertinent sections con- 
tained in the latter Act. The defendants 
further argue that if the Dealers’ Act does 
encompass the Clayton Act it encompasses 
all pertinent sections and not merely the 
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one section relating to venue and service 
and that if such is the situation the result 
would be a statutory hodgepodge, since 
many of the provisions of the Dealers’ Act 
are in direct conflict with similar pertinent 
provisions of the Clayton Act. The defend- 
ants urge that Congress could not have 
intended such a result. 


[No Amendment] 


The Dealers’ Act does not purport to 
amend the Clayton Act, for Section 4 of the 
Act specifically provides: 


“No provision of this Act shall repeal, 
modify, or supersede, directly or indi- 
rectly, any provision of the antitrust laws 
of the United States.” 


; [Conflict] 


The Clayton Act and the Dealers’ Act 
are in conflict on many different matters. 
Under the Clayton Act triple damages are 
recoverable. Under the Dealers’ Act only 
actual damages are recoverable. Under the 
Clayton Act attorneys’ fees are recoverable. 
Under the Dealers’ Act they are not recov- 
erable. Under the Clayton Act the statute 
of limitations is four years. Under the 
Dealers’ Act the statute of limitations is 
three years. The Clayton Act makes a dis- 
tinction between individuals and corpora- 
tions in the matter of venue. Under the 
Dealers’ Act no distinction is made between 
individuals and corporations on the matter 
of venue. Under the Clayton Act the venue 
in the case of corporations is where “an 
inhabitant is found or transacts business.” 
Under the Dealers’ Act the venue in all 
cases is where the defendant resides or is 
found or has a agent. As heretofore noted, 
the Clayton Act provides for extraterritorial 
service of process; the Dealers’ Act does not. 


[Conclusion] 


It is the view of the Court that the plain 
provisions of the Dealers’ Act, its legislative 
history and statutory background are all 
evidence of an intent on the part of Congress 
that the Act is not an addition to or a sup- 
plement to the Clayton Act. As heretofore 
noted, many of the pertinent provisions of 
the two Acts are in sharp conflict. They are 
noticeably in such conflict as to the statute 
of limitations, damages recoverable, and the 
recovery of attorneys’ fees. There is a vari- 
ance between the provisions relating to 
venue and process. 


1 69,759 


76,952 


It would seem especially difficult to im- 
pute to Congress an intent to make the 
treble damage provision and attorneys’ fees 
provision of the Clayton Act available to 
plaintiffs bringing actions under the Dealers’ 
Act when it deliberately deleted a provision 
of S. 3879 providing for double damages 
and recovery of attorneys’ fees. It is also 
difficult to impute to Congress the intent to 
encompass other sections of the Clayton 
Act by the Dealers’ Act when it legislated 
in specific detail as to the subject matter of 
those same sections in the latter Act. 


It is the view of the Court that although 
the Dealers’ Act was a part of an evolu- 
tionary program in the antitrust field, it was 
the intent of Congress that the rights and 
remedies of one bringing an action under 
the Dealers’ Act are found and contained in 
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that Act, and that Act stands on its own as 
to those matters. 


[Service of Process Invalid] 


It is the holding of the Court that the pro- 
vision in the Clayton Act for the extra- 
territorial service of process is not available 
to those bringing actions under the Dealers’ 
Act. 


It is the ruling of the Court that the serv- 
ices of process in question were not valid 
services of process. 

It is hereby ordered that the service of 
process made upon the defendant Volks- 
wagen of America, Inc., in the State of New 
Jersey and the service of process made upon 
the defendant Import Motors of Chicago, 
Inc., in the State of Illinois be and they are 
hereby quashed. 


[f 69,760] United States v. Audiofidelity, Inc. and Sidney Frey, individually and 


doing business as Dauntless International. 


In the United States District Court for the Southern District of New York. Civil 


Action No. 150-21. Filed June 30, 1960. 


Case No. 1475 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Resale Price Fixing—-Exclusive Sales Territories—High Fidelity or Stereophonic 
Records or Tapes.—A manufacturer of high fidelity and stereophonic records and tapes 
and its exclusive New York area distributor were prohibited by a consent decree from (1) 
entering into any agreement to fix resale prices, to limit or restrict the territory within 
which any distributor or dealer may sell, or to limit or prevent the advertising of prices 
other than those suggested by the defendants; (2) requiring or compelling adherence to a 
fixed, suggested or specified price; and (3) requiring or compelling any distributor or dealer 
to refrain from selling outside of a particular geographical area. 


See Combinations and Conspiracies, Vol. 1, { 2005.670; Resale Price Fixing, Vol. 1, 
7 3015.20. 


Consent Decree—Permissive Provision—Miller-Tydings Act.—A manufacturer and a 
distributor of high fidelity and stereophonic records and tapes were permitted, upon the 
expiration of three years from the date of a consent decree entered against them, to 
exercise any lawful rights each might have under the Miller-Tydings Act, as amended. 


See Department of Justice Enforcement and Procedure, Vol. 2, 8321.38, 8421. 


For the plaintiff: Robert A, Bicks, Acting Assistant Attorney General; William D. 
Kilgore, Jr., Richard B. O’Donnell, George H. Schueller, Harry N. Burgess, John D. 
Swartz, David H. Harris, Morton Steinberg, and Louis Perlmutter, Attorneys, Department 
of Justice. 


For the defendants: Laporte & Meyers, by Ernest S. Meyers, New York, N. Y. 


Final Judgment answers to such complaint denying the sub- 


MacManovn, Judge [Jn full text]: Plaintiff, 
United States of America, having filed its 
complaint herein on August 26, 1959; the 
defendants having filed their respective 
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stantive allegations thereof, and the parties 
hereto by their respective attorneys having 
consented to the entry of this Final Judg- 
ment without trial or adjudication of any 
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issue of fact or law herein, and without ad- 
mission by any party hereto with respect 
to any such issue; 

Now, Therefore, before the taking of any 
testimony and without trial or adjudication 
of any issue of fact or law herein and upon 
consent of the parties hereto, it is hereby 

Ordered, Adjudged and Decreed as fol- 
lows: 

I 


|Jurisdiction| 


This Court has jurisdiction of the subject 
matter of this action and of the parties 
hereto. The complaint states a claim upon 
which relief may be granted against the 
defendants under Section 1 of the Act of 
Congress of July 2, 1890, entitled “An act 
to protect trade and commerce against un- 


lawful restrains and monopolies,’ com- 
monly known as the Sherman Act, as 
amended. 
II 
[Definitions] 


As used in this Final Judgment: 

(A) “Person” means any individual, part- 
nership, firm, corporation, association or 
other business or legal entity; 


(B) “Defendants” means the defendants 
Audiofidelity, Inc., and Sidney Frey, indi- 
vidually and doing business as Dauntless 
International, and each of them; 


(C) “Audio” means the defendant Audio- 
fidelity, Inc.; 

(D) “Audio products” means any high 
fidelity or stereophonic record or tape pro- 
duced by defendant Audio; 

(E) “Distributor” means any person who 
purchases Audio products from any de- 
fendant for resale primarily to dealers; 

(F) “Dealer” means any person who pur- 
chases Audio products for resale primarily 
to consumers. 

Ill 


[Applicability] 


The provisions of this Final Judgment 
applicable to any defendant shall also apply 
to each of its subsidiaries, successors, as- 
signs, officers, directors, agents and etn- 
ployees and to all persons in active concert 
or participation with any defendant who 
receive actual notice of this Final Judgment 
by personal service or otherwise; provided, 
however, that the provisions of this Final 
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Judgment shall not apply to transactions 
solely between a defendant and a company 
which wholly owns such defendant or is 
wholly owned by such defendant, or be- 
tween a defendant and any other company 
when both are wholly owned and operated 
by the same person or persons, and, further, 
ownership of eighty (80%) per cent of the 
outstanding common stock shall be deemed 
equivalent to being wholly owned. The 
provisions of this Final Judgment shall not 
apply to sales of Audio products by the 
defendants to persons outside of the United 
States. 


IV 
[Contracts—Notice] 


(A) Defendants are each ordered and 
directed within thirty (30) days after the 
date of the entry of this Final Judgment 
to cancel each provision of any contract to 
which it may be a party which is incon- 
sistent with any provision of this Final 
Judgment; 

(B) Defendant Audio is ordered and 
directed within thirty (30) days after the 
date of the entry of this Final Judgment 
to serve a copy of this Final Judgment, 
by registered mail, upon each distributor; 

(C) Defendant Audio is ordered and 
directed to file with this Court, and serve 
upon the plaintiff, within forty-five (45) 
days after the date of entry of this Final 
Judgment an affidavit as to the fact and 
manner of its compliance with subsections 
(A) and (B) of this Section IV, including 
the name and address of each distributor to 
whom the Final Judgment was mailed and 
each person who may be a party to any 
such contract referred to in said subsection 
(A). 

Vv 


[Practices Enjoined] 


Defendants are jointly and severally en- 
joined from: 

(A) Entering into, adhering to, maintain- 
ing, enforcing or claiming any rights under 
any combination, contract, agreement, 
understanding, plan or program with any 
distributor or dealer (1) to fix or specify 
the prices, terms or conditions at which any 
Audio products are sold to any third person; 
(2) to limit or restrict the territory within 
which or the persons to whom any dis- 
tributor or dealer may sell Audio products; 
and (3) to limit or prevent any person from 
advertising or selling any Audio products at 
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prices other than those suggested by de- 
fendant; 

(B) Requiring or compelling any dis- 
tributor or dealer to adhere to any fixed, 
suggested or specified price at which any 
Audio prodcts are sold to third persons; 

(C) Requiring or compelling any dis- 
tributor or dealer to refrain from selling 
Audio products outside of any particular 
geographical area. 


Subject to the provisions of this Section, 
each defendant may exercise its right to 
choose and select its distributors and deal- 
ers and customers. 


vi 
[Compliance] 


For the purpose of securing compliance 
with this Final Judgment and for no other 
purpose, duly authorized representatives of 
the Department of Justice shall, on written 
request of the Attorney General or the As- 
sistant Attorney General in charge of the 
Antitrust Division, and on reasonable notice 
to any defendant made to its principal 
office, be permitted, subject to any legally 
recognized privilege: 

(A) Access, during the office hours of 
the defendant, to those parts of the books, 
ledgers, accounts, correspondence, memo- 
randa, and other records and documents in 
the possession or under the control of such 
defendant which relate to any matters con- 
tained in this Final Judgment; 


(B) Subject to the reasonable conveni- 
ence of the defendant and without restraint 
or interference from the defendant, to inter- 
view officers or employees of the defendant, 
who may have counsel present, regarding 
any such matters. 
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Upon written request of the Attorney 
General, or the Assistant Attorney General 
in charge of the Antitrust Division, any de- 
fendant shall submit such reports in writing 
with respect to the matters contained in 
this Final Judgment as may from time to 
time be necessary to the enforcement of this 
Final Judgment. 

No information obtained by the means 
permitted in this Section VI shall be di- 
vulged by any representative of the Depart- 
ment of Justice to any person other than 
a duly authorized representative of the 
Executive Branch of the Plaintiff except in 
the course of legal proceedings in which the 
United States is a party for the purpose of 
securing compliance with this Final Judg- 
ment or as Otherwise required by law. 


VII 
[Miller-Tydings Act] 


After the expiration of three (3) years 
from the date of the entry of this Final 
Judgment, nothing contained in this Final 
Judgment shall prevent any defendant from 
exercising such lawful rights as it may 
have under the Miller-Tydings Act, as 
amended. 

VIII 
[Retention of Jurisdiction] 


Jurisdiction is retained for the purpose 
of enabling any of the parties to this Final 
Judgment to apply to this Court at any 
time for such further orders and directions 
as may be necessary or appropriate for the 
construction or carrying out of this Final 
Judgment, for the termination or modifica- 
tion of any of the provisions thereof, for the 
enforcement of compliance therewith, and 
for the punishment of violations thereof. 


[| 69,761] United States v. United States Trotting Association. 


In the United States District Court for the Southern District of Ohio, Eastern Division. 
Civil No. 5233. Filed May 18, 1960 and June 20, 1960. 


Case No. 1372 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Group Boycott—Association’s Purposes and Activities—Exclusion—Monopoly.—A 
harness racing association was not shown to have engaged in a group boycott or concerted 
refusal to deal where it was not established that the main purposes of the association were 
unlawful, that the association had refused to deal with anyone without cause, or that the 
activities of the association in maintaining and enforcing its rules and regulations were 
unlawful as unreasonable and undue restraints upon competition in interstate commerce. 
The association’s activities were reasonable restraints that merely regulated and standardized 
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harness racing, promoted competition, and generally enabled the association to attain its 
main and not unlawful purposes. Furthermore, the association had not attained a 
monopoly position which operated as an unlawful restraint since the essence of monopoly 
is exclusion and there was no evidence that the association unreasonably, arbitrarily or 
capriciously excluded any person or organization from membership or prevented any 


interested person from obtaining the benefits or “products” of the association, 
See Combinations and Conspiracies, Vol. 1, { 2005.533. 


Group Boycotts or Concerted Refusals to Deal—Legality—Application of Per Se 
Rule——A harness racing association’s rules and regulations, insofar as they could be 
classifield as group boycotts or concerted refusals to deal, were not such “commercial” 
boycotts as have been stricken down as unlawful per se. 


See Combinations and Conspiracies, Vol. 1, J 2005.533. 
For the plaintiff: Henry M. Stuckey and Albert Parker. 


For the defendant: Garrett S. Claypool, John C. Fontana, and Edward F. Hackett, 
Columbus, Ohio; Donovan, Leisure, Newton & Irvine, New York, N. Y., of counsel. 


Memorandum Opinion 
{May 18, 1960] 


Unpberwoop, Chief Judge [Jn full text]: 
This action was commenced on March 4, 
1958, under Section 4 of the Act of Congress 
of July 2, 1890, commonly known as the 
Sherman Anti-trust Act. The Complaint 
alleges in paragraph 1 thereof, that the 
action was instituted to prevent and re- 
strain continuing violations of Section 1 of 
said Act by the defendant, United States 
Trotting Association, hereinafter referred to 
PU eee 


[Summary Judgment] 


Both parties have moved for summary 
judgment pursuant to Rule 56 of the Fed- 
eral Rules of Civil Procedure. 

The Government has limited its motion 
for summary judgment to certain specified 
rules and regulations which it challenges as 
unlawful per se contending that they con- 
stitute concerted refusals to deal or agree- 
ments to boycott. 

Assuming for the moment, without so 
deciding, that there is no genuine issue as 
to any material fact, the Court cannot hold 
that the Government is entitled to judg- 
ment as a matter of law. 


[Group Boycotts] 


In discussing the effect of the cases deal- 
ing with group boycotts, Judge McNamee 
of the United States District Court for the 
Northern District of Ohio in a well-con- 
sidered opinion, had this to say: 


“Present in all the cited cases was the 
common evil of coercive action against 
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parties outside the group. Considered in 
the light of the cases wpon which it 
rests, the dicta of the court may be con- 
sidered fairly as asserting no more than 
that group refusals to deal of the kind 
exemplified by the cited cases and which 
exert coercion on outside parties are il- 
legal per se.” 

“The construction for which the Govern- 
ment contends holds the dicta to be an 
unqualified condemnation of all group re- 
fusals to deal, irrespective of their intent 
and effect and the means employed to 
accomplish the purposes of the com- 
bination. Within the all-embracing com- 
pass of the construction a group refusal 
to deal motivated by legitimate business 
reasons, exerting no coercion upon out- 
siders and resulting in no unreasonable 
restraint of trade, would nevertheless be 
a_ violation of thes antitrust act, ihe 
Government’s contention goes too far.” 
United States v. Insurance Board of Cleve- 
land [1956 TrapdE CASES § 68,460], 144 F. 
Supp. 684, 698. 


[Not a Commercial Boycott] 


The Court is of the opinion that the 
Government’s contention upon the instant 
motion for summary judgment again goes 
too far. Defendant’s rules and regulations, 
singled out by the Government’s motion for 
summary judgment, insofar as they may be 
called group byocotts or concerted refusals 
to deal, are not such commercial boycotts 
as have been stricken down in previous 
cases as unlawful per se. The Court is not 
unmindful of Klors, Inc. v. Broadway-Hale 
Stores, Inc., et al. [1959 TrapE CaSsES 
7 69,316], 359 U. S. 207. However, the Court 
is of the opinion that Klor’s is distinguishable 
upon its facts from the instant case in that 


1 69,761 


76,956 


it, too, dealt with such commercial boy- 
cotts. Therefore the Court finds that the 


Government’s motion for summary judg-— 


ment should be overruled. 


[Defendant’s Motion] 


Turning now to defendant’s motion for 
summary. judgment, the Court is of the 
opinion that the material issues of fact have 
not all been resolved so as to permit the 
Court to award summary judgment to the 
defendant as a matter of law pursuant to 
Rule 56 or the Federal Rules of Civil Pro- 
cedure. Therefore, the Court finds that 
defendant’s motion for summary judgment 
should be overruled. 


[No Further Offer of Proof] 


Ordinarily, having disposed of cross- 
motions for summary judgment as indicated 
above, the Court would assign this case for 
hearing upon the merits. However, this 
case while pending upon the aforesaid 
cross-motions, has also been submitted 
upon its merits since August 19, 1959, when 
the parties filed a stipulation stating “that 
this action may be decided upon the record 
facts, and that neither party desires to pre- 
sent any further facts.” 


Upon inquiry by the Court regarding the 
full implication of this stipulation, counsel 
for each party emphatically stated that they 
were resting their respective cases upon the 
record as made on that date, that neither 
had any desire to offer any further proof, 
and that there was, in fact, no further proof 
to offer. 


Therefore, the Court will consider the 
matter as finally submitted upon the merits, 
as after full hearing in open court, each 
party having presented all the evidence 
available upon the issues and having rested 
its case. 


The factual matter in this case has been 
presented by way of the pleadings, inter- 
rogatories and answers thereto, and the 
affidavits and exhibits in support of the 
aforementioned cross-motions for summary 
judgment. 


The allegations of the complaint are suf- 
ficient to invoke the jurisdiction of the 
Court over the subject matter and the 
Court finds that it does have jurisdiction 
over the parties and the subject matter. 
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[Interrogatories] 


In the opinion of the Court, the exten- 
sive and searching interrogatories filed by 
the respective parties are worthy of some 
comment. Each party filed objections to the 
opposition’s interrogatories. After extensive 
briefing, and several hearings upon the 
various objections, the Court ruled thereon 
and directed answers to certain interroga- 
tories as written, limited others: in their 
scope to a five-year period prior to the 
filing of this action, and sustained objections 
to those remaining. (See the Orders of the 
Court filed December 4, 1958.) 


[Evasive Answers] 


In compliance with the Court’s Order 
and as required by Rule 33 of the Federal 
Rules of Civil Procedure, the defendant 
answered plaintiff's interrogatories “sepa- 
rately and fully in writing under oath.” 
By contrast, the Court is of the opinion that 
the plaintiff has filed cryptic, evasive and 
argumentive answers to defendant’s inter- 
rogatories in a token compliance with the 
Court’s Order, but with a seemingly total 
disregard for the plain terms of Rule 33. 
Defendant has not chosen to move to re- 
quire further answers to its interrogatories, 
nor in view of the stipulation mentioned 
above, will the Court so direct. However, 
the Court is of the opinion that the treat- 
ment given these interrogatories, which 
would have required no more research and 
effort on the part of plaintiff to answer 
completely than that demonstrated to have 
been required of the defendant in compiling 
the detailed answers to plaintiff’s interroga- 
tories, is indicative of the failure of plaintiff 
in presenting factual information to the 
Court necessary to sustain a judgment in 
plaintiff’s favor upon the merits. 


[No Evidence of Boycott] 


The Court does not deem it necessary to 
treat separately each rule, regulation, ete. 
of U. S. T. A. which plaintiff seeks to 
have stricken down. However, as an ex- 
ample of the posture of the record as now 
presented to the Court, defendant has stated 
in its answers to plaintiffs interrogatories 
that it has not denied track membership to 
any applicant in the five-year period prior 
to the filing of this action. Plaintiff has 
failed to show otherwise. Certainly, in this 
regard, plaintifi’s contention that defendant 
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has engaged in a concerted refusal to deal 
or a group boycott, is not borne out. 


[Purposes of Association] 


The defendant contends that the main 
purposes of U. S. T. A. are lawful and that 
restraints, if any, incidental to its activities 
are reasonable and reasonably related to the 
attainment of those purposes. Defendant 
alleges that the main general purpose be- 
hind the organization of U. S. T. A. was to 
provide a voluntary association open to all 
persons and organizations interested in the 
betterment of harness racing; that this main 
general purpose was implemented by the 
adoption of U. S. T. A. By-Laws, Rules 
and Regulations which set forth the ex- 
pressed main purposes of U.S. T. A.,i. e, 
the registration and identification of horses, 
the rules of racing “within the fence,” and 
the preservation of the integrity of harness 
racing. 

[Restraints] 


Plaintiff has failed to establish that the 
main purpose of U. S. T. A. is an unlawful 
or hidden one different from its expressed 
purposes just mentioned. To determine 
whether the manner or means utilized by 
defendant to attain its main purposes are 
unlawful, the rule to be applied is whether 
the restraint imposed, if any, is such as 
“merely regulates and perhaps thereby pro- 
motes competition or whether it is such as 
may suppress or even destroy competition.” 
Chicago Board of Trade v. United States, 246 
U. S. 231, 238. The Court cannot find upon 
this record that the activities of U. S. T. A. 
in maintaining and enforcing its Rules and 
Regulations are unlawful as unreasonable 
and undue restraints upon competition in 
interstate commerce. Nor can the Court 
find that such activities are anything more 
than reasonable restraints that merely regulate 
and standardize harness racing, promote 
competition in harness racing, and generally 
enable U. S. T. A. to attain its main and not 
unlawful purposes as contended by defendant. 


[Monopoly as Power to Exclude] 


Plaintiff contends that U. S. T. A. has 
attained, through imposition of undue re- 
straints on interstate commerce, a monopoly 
position in harness racing. Judge Learned 
Hand in United States v. Associated Press, 
et al, [1941-1943 Trane Cases { 52,982], 52 
F. Supp. 362 stated that “* * * a monopoly 
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of all those interested in an activity is no 
monopoly at all, for no one is excluded and 
the essence of monopoly is exclusion.” 
Here plaintiff has failed to establish that 
U.S. T, A. has unreasonably, arbitrarily or 
capriciously excluded any person or organ- 
ization from membership or prevented any 
interested party from obtaining the benefits 
or “products” of U. S. T, A. The Court 
cannot hold that U. S. T. A. has attained 
a monopoly position which operates as an 
unlawful restraint on interstate commerce 
under Section 1 of the Sherman Act pur- 
suant to which this action was commenced. 

Without further discussion, the Court is 
of the opinion and therefore finds that plain- 
tiff has failed to sustain the burden of proof 
upon the issues, i. e., whether the activities 
of defendant substantially affect interstate 
commerce; whether defendant has engaged 
in a contract, combination or conspiracy in 
restraint of interstate commerce; or whether 
the activities of defendant, if restraining 
such commerce, constitute undue or wn- 
reasonable restraints of such commerce in 
violation of Section 1 of the Sherman Act 
as alleged. 


[Judgment for Defendant} 


Therefore, the Court finds that judgment 
should be entered in favor of the defendant 
and against the plaintiff, and the complaint 
herein should be dismissed. 

A journal entry granting judgment for 
the defendant and dismissing the complaint 
in accordance herewith may be presented 
by counsel pursuant to Rule 21 of the Rules 
of this Court. 


Supplemental Opinion 
and 
Findings of Fact 


[June 20, 1960] 


On May 18, 1960, the Court filed its 
Memorandum Opinion herein finding that 
the motions for summary judgment of the 
respective parties should be overruled and 
judgment should be entered on the merits 
in favor of the defendant and the complaint 
dismissed. 

Thereafter, at the suggestion of counsel 
for the defendant and upon further con- 
sideration the Court has determined that 
it should, pursuant to Rule 52(a) and Rule 
41(b) of the Federal Rules of Civil Pro- 
cedure, specially find the evidentiary facts 
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which it had determined as bases for its 
findings of ultimate fact and conclusions of 
law which are contained in its Opinion of 
May 18, 1960, as permitted by the aforesaid 
Rule 52(a). 

Therefore, the Court makes the follow- 
ing findings of fact: 


Findings of Fact 
[Origin of the Association] 


1. USTA is a non-profit membership 
corporation, organized under the laws of 
the State of Ohio, the activities of which 
include keeping breeding and performance 
records of the standard bred horse and 
adopting racing rules and standards of 
competence for officials and drivers par- 
ticipating in the sport of harness racing. 

2. Prior to the formation of USTA, sev- 
eral organizations performed various of the 
functions now performed by USTA. The 
National Trotting Association, organized 
in 1870, the American Trotting Association, 
organized in 1887, the Union Trotting Asso- 
ciation, organized in 1920, and the United 
Trotting Association, organized in 1932, 
were organizations of race tracks each of 
which adopted a body of rules to govern the 
conduct of racing at member tracks. 


3. In. 1936 an effort was made by the 
United, National, and American Associa- 
tions to adopt uniform rules to govern the 
conduct of race meetings at the tracks of 
the members of all three associations, and 
such rules were published for the years 
1936 through 1938 but they were never ef- 
fective as uniform national rules. 


4. The leading role in the organization of 
USTA was taken by E. Roland Harriman 
of New York when he, as head of a com- 
mittee of prominent harness horsemen from 
all parts of the country, issued a call for a 
“National Gathering of the Friends of Trot- 
ting” to be held in Indianapolis, Indiana, in 
November, 1938. The call was also signed 
by officials of America, United, National, 
Trotting Club and Register Association. 

The report of the Indianapolis meeting 
published in the December, 1938 issue of 
Hoof Beats, states that the meeting “de- 
veloped, with surprising harmony of opin- 
ion, not only towards agreement on proposed 
reform in rules and racing usage, but to- 
wards one general parent racing body.” 


The meeting appointed five committees: 
Rules, Starting, Classification, Organiza- 
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tion, and Resolution. The Organization 
Committee suggested that the new Asso- 
ciation should be a non-profit corporation 
with a suitable name, that it have a board 
of directors of twenty-one members of whom 
there should be three from each of the five 
parent associations and three each repre- 
senting driver and owner members to be 
selected by E. Roland Harriman. This re- 
port was adopted. 


5. The next steps in the organization of 
the new association took place at meetings 
of representatives of United and National 
at Columbus, Ohio, in December, 1938 and 
at a joint meeting of representatives of 
United, National, and Register Association 
also in December, 1938 at which a resolu- 
tion was adopted providing that: 

“The new association be formed by the 
employment of an existing corporate ve- 
hicle suitably expanded for the purpose; 


“United be requested to amend its certifi- 
cate of incorporation to change its name to 
The United States Trotting Association, to 
provide for a board of directors of not less 
than 20 or more than 45 members, to make 
its statement of purposes more specific and 
to locate its principal office in Columbus, 
Ohio; 

“United be requested to amend its By- 
Laws to create ten membership districts in 
the United States and to provide that three 
directors be elected by the membership 
from and at meetings in each of the dis- 
tricts with at least one director to be an 
official of a fair association member and one 
to be an owner, driver, or breeder. Addi- 
tional membership districts might be created 
and provision was made for District 11 to 
be in Canada.” 


[Purposes] 


6. On December 23, 1938 United adopted 
an amendment to its articles of association 
to carry out the request of this meeting. 
The purposes of the corporation were stated 
as follows: 


“The purpose or purposes of the cor- 
poration shall include the improvement of 
the breed of trotting and pacing horses, 
the establishment of rules regulating 
standards and the registration of such 
horses thereunder, the advancement and 
promotion of the interest of harness rac- 
ing in the United States, the investigation, 
ascertainment and registration of the 
pedigrees of such horses, the regulation 
and government of the conduct of the 
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sport of harness racing, the establishment 
of rules for the conduct thereof, not in- 
consistent with the laws of the various 
States, and the sanctioning of the holding 
of exhibitions of such horses and meet- 
ings for the racing thereof, the issuance of 
licenses to qualified persons to officiate at 
harness race meetings and exhibitions, 
the issuance of licenses to the owners 
of horses permitting the exhibitions and 
racing of such horses and the qualifica- 
tion thereof, the issuance of licenses to 
drivers of horses participating in such 
races or exhibitions, and providing for 
the enforcement of the rules promulgated 
by the corporation, and providing for the 
fixing of penalties, fines, and the sus- 
pension or expulsion from membership, 
or privileges, or for any other misconduct 
detrimental to the sport.” 


7. USTA, unlike the earlier associations, 
opened its membership not only to tracks 
but also to individual horsemen interested 
in the sport as owners, drivers and breeders, 


8. USTA’s basic structure today is simi- 
lar to that of 1939. 


[Membership] 


9. The By-laws presently provide for the 
following classes of members: 


(1) Track members being persons, firms, 
corporations, fair societies and agricultural 
associations sponsoring harness race meet- 
ings. Track members pay dues equivalent 
to a percentage of the total of the gross 
purses raced for at meetings conducted by 
such track members in any year as follows: 


i. For meetings at which no _ pari- 
mutuel betting is conducted, meetings at 
which pari-mutuel betting is conducted 
simultaneously and in conjunction with 
the conduct of a bona fide agricultural 
fair and meetings of not more than 10 
days’ duration in any year, the dues are 
one-fourth of one percent but not more 
than a total of Two Thousand Dollars 
($2,000.00) in any one year. 

ii. For meetings held in the United 
States of more than 10 days’ duration 
where the total gross purses are less than 
Fifty Thousand Dollars ($50,000.00), the 
dues are one and one-fourth percent. 

iii. For meetings held in the United 
States of more than 10 days’ duration 
where the gross purses are more than 
Fifty Thousand Dollars ($50,000.00), the 
dues are one and one-fourth percent. 

iv. For all other meetings, the dues 
are three-fourths of one percent, Mini- 
mum dues for track members are $15.00 a 
year. Each such member has one vote. 
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(2) Active membership has been expanded 
to include any owner of a registered stand- 
ard bred or nonstandard bred horse in lieu 
of the original requirement that active mem- 
bers register a horse or obtain an eligi- 
bility certificate during the current or the 
preceding year. Each active member now 
pays dues of $10.00 a year and has one vote. 
Other active members may be: 


i. Officials licensed for the current or 
preceding year; 

ii. Drivers licensed for the current or 
preceding year; 

ii. Corporations, Associations or indi- 
viduals sponsoring stakes or futurities, 
but not engaged in conducting race meet- 
ings as such; 

iv. Officers, Directors, Managers, Speed 
Superintendents and Race Secretaries of 
corporations or associations conducting 
harness race meetings in the current year; 

v. A member or Secretary of a State 
Racing Commission, which actually li- 
censes harness race meetings. 


(3) Associate members may be persons, 
firms, corporations or associations not quali- 
fied for Track Membership or Active Mem- 
bership, who are interested in the sport of 
harness racing. Associate Members pay 
dues of $10.00 a year and have no vote. 


[Causes for Rejection] 


10. If an applicant qualifies for member- 
ship under any of the categories listed 
above, the application may be rejected only 
for the following causes: 

(1) That the applicant, if an individual, 
or, if a corporation, any officer, director, 
manager or executive employee thereof, 
has been convicted of a crime, has engaged 
in bookmaking, touting, or similar activities, 
or has been the partner of or agent for any 
person so engaged, or has consorted or asso- 
ciated habitually with known bookmakers, 
professional gamblers, racketeers or known 
criminals; or 

(2) That the applicant has failed to abide 
by and/or comply with the By-Laws and 
rules of the Association; or 

(3) That the applicant makes or has 
made in the past a false or misleading 
statement in or im connection with an appli- 
cation for membership; or 

(4) That the applicant’s membership in 
the Association would not be in the best 
interests of the sport of harness racing or 
would be detrimental to or reflect adversely 
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or unfavorably upon harness racing or 


the Association. 


[Rejection of Applications] 


11. USTA’s answer to plaintiff’s Inter- 
rogatory 1(a) shows that in the past five 
years it has not rejected an application for 
membership by any pari-mutuel track. 
USTA’s answers to other plaintiff Interrog- 
atories disclose only two prior rejections. 
In 1948 USTA rejected the application of 
Arizona Harness Racing Association, Phoe- 
nix, Arizona, but in 1949 accepted a later 
application (details in the answer to Inter- 
rogatory 3(a) and (b)). The track has not 
operated since its 1949 meeting, In 1949 
USTA rejected the application of Lebanon 
Trotting Association, Lebanon, Ohio (de- 
tails in the answer to Interrogatory 9). In 
1950 the application for membership was 
accepted and Lebanon Trotting Association 
has since been a member of USTA. 


12. USTA services are also available to 
pari-mutuel tracks by contract. In 1958 
thirteen pari-mutuel tracks elected to obtain 
USTA services through the contract plan 
rather than through membership. 


13. In 1959, as of May 1, 10,709 applica- 
tions for individual membership were proc- 
essed. Only six of these applications were 
rejected and for the following reasons: 
Two of the applicants admitted participat- 
ing in a fixed race, one had been convicted 
of bookmaking in 1958, one was convicted 
of transporting a woman in interstate com- 
merce for immoral purposes, one had nine 
gambling convictions between 1948 and 1957, 
and one who applied for membership as an 
official failed the official’s examination. 


14. USTA’s structure and rules are set 
out in its pamphlets “Charter and By-Laws 
of USTA,” 1958 Edition and “Rules and 
Regulations of The United States Trotting 
Association,” 1958 Edition which were sub- 
mitted as Exhibits A and B to the affi- 
davit of Don R. Millar. 


[State Laws] 


15. USTA functions in subordination to 
all applicable state laws. Every provision of 
USTA’s By-Laws and Rules is limited by 
Section 3 of the USTA charter which pro- 
vides in part as follows: 


“The purpose or purposes of the cor- 
poration shall include the improvement of 
the breed of trotting and pacing horses, 
the establishment of rules regulating 
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standards and the registration of such 
horses thereunder, the advancement and 
promotion of the interest of harness rac- 
ing in the United States, the investigation, 
ascertainment and registration of the 
pedigrees of such horses, the regulation 
and government of the conduct of the 
sport of harness racing, the establishment 
of rules for the conduct thereof, not in- 
consistent with the laws of the various 
States, oshs-t/ 


[Functions of the Association] 


16. USTA has registered horses, main- 
tained performance records, established uni- 
form rules and licensed drivers and officials. 
Its activities in each of these areas are de- 
scribed hereinafter. 


17. USTA maintains a program depart- 
ment, acts as a clearing house of informa- 
tion and records of the sport, advises generally 
on the conduct of race meetings, assists 
through its legal department in the inter- 
pretation of racing rules, supplies track 
members with judges’ books, penalty blanks, 
protest and appeal blanks, accident report 
blanks, suspension lists and other racing 
forms, registers drivers’ and stable colors 
and racing stable and breeding farm names 
and conducts a publicity department. 


[Registration of Horses] 


18. In the course of its activities USTA 
has registered over 235,000 horses and an- 
nually processes over 4,500 new registra- 
tions. No single process of identification 
has been developed which can be used with 
absolute certainty. A system of numerals 
tattooed on the inside upper lip of the horse 
is so far the most certain single system of 
identification yet developed and has re- 
cently been adopted by USTA. However, 
4,500 standard bred foals are born each year 
during a breeding season which extends 
over a period of six months. These foalings 
take place on approximately 3,700 separate 
breeding establishments in 47 states of the 
United States and 9 provinces of Canada 
and in Newfoundland. In addition there is 
no known way of predicting with certainty 
the hour, day or even the week in which 
each mare will foal. Under the circum- 
stances, it is impossible for USTA or any 
organization to have a field staff on hand 
when a mare foals to assure the identity of 
the foal and to mark it for identification. 


19. In order to maintain and foster the 
development of the breed, without which 
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harness racing could not exist in any form 
USTA has developed a comprehensive rec- 
ord system as a concomitant to its regis- 
tration service which virtually assures that 
any individual standard bred horse pre- 
sented for breeding, sale or racing is, in 
fact, the animal represented. This assurance 
is derived from the very completeness of 
the system. By leaving no gaps USTA de- 
velops a record of evidence which renders 
falsification extremely difficult. In addition 
to the paper record itself the USTA system 
assures that a record of those who have 
known any individual horse at every stage 
of its life is preserved so that the experi- 
ence of all of them may be obtained if the 
identity of an animal comes into question. 


[“Ringing”’] 

20. Thus comprehensive data on the iden- 
tification and performance of all harness 
horses is available today to and is utilized 
by every track in the United States which 
conducts harness races. The system is so 
effective that, in spite of diligent investiga- 
tion and surveillance by USTA, track man- 
agements and state regulatory authorities, 
it has been over ten years since a case of 
“ringing”, once a prevalent evil, has been 
discovered. “Ringing” is the term applied 
to the practice of fraudulently racing a 
good horse under the name and identifica- 
tion of a horse with a poorer racing record, 
thereby getting the good horse raced in a 
class far beneath its actual capacity. 


21. The USTA registration system is not 
maintained solely for the benefit of USTA 
members. Any one, whether or not a mem- 
ber of USTA, may register a standard bred 
horse by furnishing the proper records and 
paying a fee of five dollars. The record 
system itself is open for inspection by any 
interested party and the records are avail- 
able to state regulatory agencies at no cost. 

ecords are published in book form each 
year and the book is available to anyone 
for five dollars a copy. In order to main- 
tain the integrity of its record system 
USTA’s Rule 26, Secs. 13, 14 and 15 impose 
severe penalties for submission of false or 
misleading information as to horses or for 
failure to submit requested information or 
to appear and give such information, 

22. USTA’s performance record system 
is the only such system kept in the United 
States. It is universally used and recog- 
nized in harness racing in this country and 
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Canada. In the 1958 racing season 15,906 
different animals competed in harness races. 


[Eligibility Certificates] 


23. Eligibility certificates, which are is- 
sued for each racing season on all horses 
for a fee of $2.00 each, are, in essence, 
simply records of each horse’s performances 
and its winnings throughout a racing season. 
Each member and contract track at which 
the horse races records the animal’s per- 
formance on its eligibility certificate, and 
the certificate moves with the horse from 
track to track during the season so that all 
racing secretaries have currently available 
to them the data which they need properly 
to classify the horse. After a horse’s first 
racing season, USTA attaches to the top 
of each certificate a ‘past performance card” 
which lists the horse’s performance in his 
last seven starts during the preceding sea- 
son, together with a statement of the horse’s 
earnings and its best record against time. 
From the information carried on these 
documents the tracks prepare their pro- 
grams. 

24. USTA Rule 9, Sec. 4, provides that 
eligibility certificates will be issued only to 
active members of USTA in good standing 
and shall not be issued to an owner or 
horse under penalty. 


[Suspension List] 


25. Presently 31 horses and their own- 
ers are on a suspension list and eligibility 
certificates will not be issued to them under 
this rule until the cause of the suspension 
is removed. The grounds of suspension in- 
clude failure of the owner to pay entry fees, 
the racing of horses as “ringers”, the giving 
of a bad check to pay entry fees, and the 
forging of a mating certificate. 


26. USTA Rule 5, Sec. 1, provides that 
horses racing on tracks which are not mem- 
bers of USTA or under contract with it or 
at meets not sanctioned by USTA will be 
barred from participating in any race except 
under the classification of a free-for-all and 
will be denied eligibility certificates in the 
future. Under Rule 9, Sec. 1, the classifi- 
cation of free-for-all is the highest classifica- 
tion of a harness race horse and includes 
horses that have won $50,000 and over. 
USTA has never in fact denied an eligibility 
certificate under Rule 5, Sec. 1. 


27. USTA Rule 7, Sec. 1, provides that 


“no horse shall race on a contract or mem- 
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ber track without an eligibility certificate 
issued for the current year by this Associa- 
tion in accordance with Rule 9.” The eligi- 
bility certificate is the key to USTA’s sys- 
tem of keeping performance records. 


[Rules of Conduct] 


28. Rule 5 is concerned primarily with 
track members of USTA. Sec. 2 requires 
that the races members conduct be “bona 
fide contests” and prohibits “hippodroming 
or other arrangement for equal distribution 
of the purse money among the contestants.” 
It further subjects those violating the rule 
to fine, suspension or expulsion. Sec. 6 
authorizes the imposition of a fine and sus- 
pension for issuing bad checks, etc., in pay- 
ment of certain specified charges. Sec. 7 
imposes a fine in the amount of the differ- 
ence on a track which conducts a race for 
purses less than the advertised minimum 
purse and provides for the distribution of 
the fine when collected among the winning 
horses in proportion to their winnings. 
Sec. 10 sets forth the rules governing con- 
duct in the paddock and provides a fine 
on track members for a violation. 


29. Rule 7 deals with identification of 
horses. Sec. 2 prescribes the contents of the 
printed race programs at meetings where 
purses are raced for and provides penalties, 
ranging from fine to expulsion, for those 
responsible for supplying inaccurate, mis- 
leading or inadequate information. Scc. 3 
permits suspension or expulsion of any 
member who refuses or fails to grant to 
specified interested persons information con- 
cerning or an examination of a horse for 
purposes of identification. Sec. 4 provides 
for a fine, suspension or expulsion for any 
person demanding identification of a horse 
without cause or with intent to embarrass 
a race, 

30. Rule 9 deals with the classification 
of horses and eligibility certificates. Sec. 
3 provides for the issuance of eligibility 
certificates with certain restrictions as to 
horses fifteen years or older. Sec. 6 pro- 
vides fines for owners who declare in horses 
that do not have current eligibility certifi- 
cates and for tracks which accept such 
declarations. 


[Independence of Member Tracks] 


31. USTA takes no direct part in the 
management of any race meeting. Each 
member track selects its own management, 
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hires its own staff and plans its own racing 
program. 

32. When a track applies for USTA 
membership it agrees to observe and en- 
force USTA racing rules. When an appli- 
cation is accepted the track receives in- 
structions from USTA as to how to con- 
duct its meeting according to the rules 
and how to keep the required records. 
Both before and during its meeting the 
track may call on USTA field men for 
advice and assistance at no further cost to 
the track. 


33. In general, the racing rules define 
the conditions of harness races (i.e., rules 
of the game) and set minimum standards 
for the facilities and events immediately 
associated with the conduct of the races. 
Because the USTA rules are directly con- 
cerned with the manner of conducting races, 
it is the judges and officials at member 
race tracks who directly enforce the rules 
in most cases. They have power to enforce 
the rules subject to the limitation that they 
must hold a hearing before imposing any 
penalty exceeding two days’ suspension or 
$10 fine. The track member employing the 
judges may not modify a penalty imposed 
by them, and member tracks must honor 
suspensions imposed at all other member 
tracks. Penalties are entered in the judges’ 
official book, written notice is given the 
violator and a copy of the notice is for- 
warded to USTA which transmits notice of 
the penalty to other tracks. All fines carry 
automatic suspension until the fine is paid. 


[Pari-Mutuel Betting] 


34. At the present time there are thir- 
teen states in which pari-mutuel betting 
has been legalized and is now conducted 
at harness race tracks. In five other states 
(Arizona, Louisiana, Oregon, Rhode Island 
and Washington) it has likewise been legal- 
ized but tracks are not presently in opera- 
tion. In each of these states a commission 
has been created with broad regulatory 
powers over the operation of pari-mutuel 
betting and the conduct of harness races at 
such tracks. 

35. All of the states in which harness 
racing with pari-mutuel wagering is now 
conducted utilize USTA services to some 
degree. 

[Nationwide Enforcement] 


36. Rule enforcement in harness racing 
is nationwide in the sense that a penalty 
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imposed by USTA or by a race official at 
a member track is made effective at all 
member tracks (Rule 22, Secs. 1-5). A fine 
carries with it a suspension until the fine 
has been paid (Rule 22, Sec. 1). Notice of 
all suspensions, expulsions and other penal- 
ties is sent by USTA to all members either 
by direct notice to member tracks or by 
publication. 


[Contract Plan in Lieu of Membership] 


37. USTA has provided an alternative 
to membership for any state regulated pari- 
mutuel track which desires it under Article 
VIII, Sec, 7(c) of the By-Laws: 


“The Board of Directors may also, 
upon such terms and conditions as it may 
deem proper, provide for the furnishing 
by the Association to non-member pari- 
mutuel tracks of performance and other 
data as to horses registered with the 
Association and of other services, under 
contract and upon payment by the track 
of an amount determined in the same 
manner and no greater than the dues and 
fees provided in Article I, Section 4(a) 
of these By-Laws. Such contracts shall 
extend substantially the same terms and 
conditions to all contracting tracks and 
shall in every case be conditioned upon 
the track’s holding a license from an 
authorized state regulatory agency or 
commission to conduct a meeting of more 
than ten (10) days’ duration at which 
pari-mutuel wagering is permitted.” 


The contract plan was adopted by USTA 
in December 1957 and in 1958 thirteen state 
regulated pari-mutuel tracks elected to use 
the plan. 


38. USTA agrees to provide all registra- 
tion, identification and performance data 
which the track requires and to permit the 
track to use such data to classify horses 
for racing, to prepare racing programs, 
track publicity and reports to government 
agencies and to further the successful opera- 
tion of a race meeting. USTA also agrees 
upon request to furnish all forms and race 
track supplies available to members. The 
term of these contracts is one year. 


39. Under the contract plan USTA rules 
do not apply at all to the contract track. 
The tracks need not require USTA eligi- 
bility certificates on horses nor USTA 
licenses of officials and drivers. Conversely 
USTA members and licensees are not pen- 
alized for participation at a meeting which 
holds a USTA contract. 
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[Driver's License] 


40. USTA Rule 17, Sec. 1, provides that 
no person shall drive a horse in any race 
against time on a member track without 
being an active member and holding a 
driver’s license. No fee is charged for a 
driver’s license. The cost of membership 
is $10 a year. 


41. Rule 17, Sec. 1, sets forth the types 
of driver licenses issued by USTA and the 
requirements that the applicant for each 
type of license must meet. The type of 
license issued to an applicant depends upon 
the experience and skill which he has demon- 
strated. Full licenses, which permit regular 
participation in any kind of harness racing 
including pari-mutuel meetings, are granted 
only to applicants who have demonstrated 
considerable skill and experience. Persons 
with less experience are licensed either on a 
provisional basis or for meetings other than 
extended pari-mutuel meetings. In addi- 
tion, licenses are available for persons who 
wish to drive only at matinees (races with 
no entrance fee and where the prize, if any, 
if other than money) and at amateur meet- 
ings and for those wishing to drive only 
at matinees. A probationary license is used 
for those who have been guilty of repeated 
rule violations. 


42. Driver licenses are issued to appli- 
cants who can demonstrate reasonable com- 
petence in managing a horse. The USTA 
licensing system requires an applicant to 
describe his experience and furnish the 
names of licensed drivers who are familiar 
with his qualifications. These drivers are 
asked to evaluate the applicant’s skills and 
initial licenses are issued on the basis of the 
evaluation of experts who have previously 
demonstrated their own qualifications. Physi- 
cal examinations are required of applicants 
over the age of 70 and of those who have 
physical defects which would adversely 
affect their ability to drive safely. A writ- 
ten examination may also be required of 
those whose experience is so limited that 
their knowledge of racing and of the rules 
is likely to be deficient. 


43, Rule 17, Sec. 2, provides for imposi- 
tion of a fine on drivers who participate 
in meetings not in membership with USTA 
or the Canadian National Trotting Associa- 
tion but has no effect on those driving at 
contract tracks. 
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[Licensing of Officials] 


44. USTA Rule 6 provides for licensing 
of race officials including Presiding, Asso- 
ciate, Patrol, Barrier and Paddock judges, 
Race Secretaries, Clerks of the Course, 
Starters and Program Directors. The rule 
also provides for the appointment of timers. 


45. Licensed officials are required to be 
members of USTA and penalties are pro- 
vided for member tracks which permit un- 
licensed persons to officiate and for persons 
officiating without a license or officiating at 
a non-member, non-contract track. 


46. Licenses are available to all who are 
qualified. The fee for obtaining an official’s 
license is $25, which includes $10 member- 
ship dues. For this he receives without 
further cost copies of the USTA Charter 
and By-Laws, the current book of Rules 
and Regulations, and the USTA Year Book. 
In addition, he receives Hoof Beats, the 
monthly magazine which contains the cur- 
rent list of fines and suspensions and up- 
to-date information on rule changes and 
interpretations. 


47. USTA now requires that every anpli- 
cant for an official’s license be examined 
in writing on questions directly relevant to 
the conduct of a race meeting. In addition 
to requiring satisfactory performance on 
these basic examinations, USTA annually 
conducts schools for actual and prospective 
officials and attendance at one of these 
schools is required. 


[Sponsors of Stakes and Futurities | 


48. USTA Rule 11, Sec. 1, requires spon- 
sors of stakes and futurities to be members 
of USTA and to comply with standard pro- 
cedure set forth therein. 


49. Until the advent of USTA Rule 11, 
Sec. 1, there were defalcations from time 
to time by state and futurity sponsors. 

50. No track, individual or group desir- 
ing to sponsor a stake or futurity has ever 


been denied the privilege of doing so by 
USTA. 


[Export Certifications] 


Jie Cnder Sec) leone: 2a. lS lA On 
payment of a fee of $35, issues a certificate 
which certifies the identity of a horse to be 
exported. Before a certificate is issued 
the horse is examined by a USTA agent 
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and its identity verified at the port of ship- 
ping. No certificate will be issued for the 
export of a horse under expulsion or cur- 
rent suspension. Section 2 provides that, 
if false information is given to obtain an 
export certificate, those responsible are 
guilty of fraud-and may be fined or expelled 
and the horse may be expelled. 


52. Most harness horses are shipped from 
New York and USTA has a permanent 
export agent at that port. Where shipment 
is made from other ports, USTA either 
appoints a special export agent or sends 
one of its field men to make the necessary 
inspection, 

53. Since the system of export certifica- 
tion was taken over in 1939, 267 certificates 
have been issued by USTA. USTA has 
never denied an export certificate where 
application has been made and the neces- 
sary identification accomplished. 


[Service Organization] 


54. In performing its functions, USTA 
operates as a service organization. Although 
it necessarily utilizes the United States 
mails as an incident to its activities, USTA 
does not participate directly in any phase 
of the commercial enterprises which have 
become associated with the sport. 


55. The only real property owned by ' 
USTA is the building in Columbus, Ohio, 
in which its central office is located. 


56. USTA has no financial investment 
whatsoever in any commercial activity as- 
sociated with the sport of harness racing in 
any way. The Association owns no horses 
and has no interest in the breeding, racing, 
buying, or selling of horses. USTA has 
never owned any race track or conducted 
or had any interest in any race meeting of 
any kind. Its sole contact with race meet- 
ings, as described above, is that it provides 
racing rules and standards of competence 
for officials and drivers who participate in 
them. 


[Judgment for Defendant| ~° 


Based upon the foregoing findings and 
those contained in the Court’s Opinion of 
May 18, 1960, judgment should be entered 
in favor of the defendant and against the 
plaintiff and the complaint herein should be 
dismissed. 


Entry accordingly. 
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[69,762] United States v. The Hertz Corporation. 


An the United States District Court for the Southern District of New York. Civil 
Action No, 145-364. Dated June 29, 1960. 


Case No. 1444 in the Antitrust Division of the Department of Justice. 


Clayton Antitrust Act 


; Acquisitions—Car Rental and Truck Rental, and Truck Leasing—Exclusive Conces- 
sions—Non-Competition Covenants.——A motor vehicle renting and leasing company was 
prohibited, for a three-year period, from acquiring the stock or assets of auto rental and 
truck rental or leasing businesses in certain areas and was ordered to divest itself of an 
auto rental business and of a truck rental and leasing operation. The company, for a five- 
year period, was prohibited from (1) entering into any exclusive concession agreement for 
supplying rent a car service or (2) entering into any non-competition covenant with respect 


to renting or leasing passenger automobiles or trucks. 


See Acquisitions of Stock or Assets, Vol. 1, 4209, 4209.400, and 4209.550; Department 
of Justice Enforcement and Procedure, Vol. 2, § 8421. 


For the plaintiff: Robert A. Bicks, Acting Assistant Attorney General; W. D. 
Kilgore, Jr., George D. Reycraft, Jr., Richard B. O’Donnell, Bill G. Andrews, William C. 


McPike, Attorneys, Department of Justice. 


For the defendant: D’Ancona, Pflaum, Wyatt & Riskind, by Donald J. Yellon, 
Chicago, Ill.; Simpson, Thacher & Bartlett, by Whitney North Seymour, New York, N. Y. 


Final Judgment 


RyAn, District Judge [/n full text]: Plain- 
tiff, United States of America, having filed 
its complaint herein on May 1, 1959, and 
defendant having appeared by its attorneys 
and filed its answer to such complaint, 
denying the substantive allegations thereof, 
and plaintiff and defendant having severally 
consented to this Final Judgment without 
trial or adjudication of any issue of fact 
or law herein, and without said judgment 
constituting evidence or any admission by 
plaintiff or defendant in respect to any 
issue of fact or law herein; 

Now, therefore, before any testimony has 
been taken and without trial or adjudica- 
tion of or any admission with respect to 
any issue of fact or law herein, and upon 
consent of the parties hereto, it is hereby 

Ordered, Adjudged and Decreed as fol- 
lows: 

I 


[Jurisdiction] 


This Court has jurisdiction of the subject 
matter hereof and of the parties hereto pur- 
suant to Section 15 of the Act of Congress 
of October 15, 1914, as amended, entitled 
“An Act to supplement existing laws against 
unlawful restraints and monopolies and for 
other purposes,” commonly known as the 
Clayton Act, and the complaint states claims 
for relief under Section 7 of said Act. 
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II 
| Definitions | 
As used in this Final Judgment: 


(A) “Hertz” shall mean defendant, The 
Hertz Corporation, a corporation organized 
and existing under the laws of the State of 
Delaware, with its principal office at Chi- 
cago, Illinois (but shall not be deemed to 
include licensees of Hertz System, Inc., 
other than The Hertz Corporation); 


(B) “Renting” shall mean hiring out for 
relatively short-term periods, e. g., by the 
hour, day or week; 


(C) “Leasing” shall mean hiring out for 
relatively long-term periods, e. g., by the 
year, but shall exclude so-called ‘finance 
leasing” under which the lessor does not 
provide any of the following services: 
maintenance, storage, fuel, oil or insurance; 


(D) “Exclusive concession agreement” 
shall mean a contract, agreement or under- 
standing which provides for the supplying 
of rent a car service solely by one person 
at or with any airport, airline, railroad ter- 
minal, railroad, bus terminal, bus company 
or hotel (with or without the establishment 
of an office or other facility for the supply- 
ing of such service) or which provides for 
the exclusive listing of the rent a car serv- 
ice furnished by one person on any credit 
card, but shall not be deemed to include 
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any such contract, agreement or under- 


standing— 

(1) if the concession grantor thereunder 
is required by law to grant such concession 
solely to one rent a car person, or 

(2) if Hertz shall agree to waive its ex- 
clusive rights thereunder on condition that 
any additional operators shall agree to pay 
the percentage of revenue, if any, provided 
thereunder, and to be responsible for pay- 
ment of a pro rata share of the fixed con- 
cession payments, if any, provided thereunder ; 

(E) ‘“Non-competition covenant’ shall 
mean any provision of any contract, agree- 
ment or understanding under the terms of 
which any person undertook or shall under- 
take, in whole or in part, not to engage in 
the business of renting or leasing passenger 
automobiles or motor trucks; 


(F) “Person” shall mean any individual, 
firm, association, partnership, corporation, 
company or other legal or business entity. 


III 
[Applicability] 


The provisions of this Final Judgment 
applicable to defendant Hertz shall be bind- 
ing upon Hertz, its officers, agents, servants, 
employees, subsidiaries, successors and as- 
signs, and to those persons in active concert 
or participation with Hertz who receive ac- 
tual notice of this Final Judgment by per- 
sonal service or otherwise. The provisions 
of this Final Judgment shall not apply or 
relate to activities or operations outside the 
continental limits of the United States. 


IV 
[Exclusive Concessions] 


For a period of five (5) years from the 
date of entry of this Final Judgment, de- 
fendant Hertz is enjoined and restrained 
from entering into, adhering to, or main- 
taining or claiming any exclusive rights 
under, any exclusive concession agreement, 
provided, however, that nothing contained in 
this Final Judgment shall in any manner 
affect defendant Hertz’s right to adhere to, 
or maintain any exclusive rights under, its 
concession agreement with Hilton Hotels 
Corporation dated March 5, 1957, until the 
termination date thereof, June 1, 1962, or 
its concession agreement with Americana 
Hotel, Inc, dated November 11, 1957, until 
the termination date thereof, November 30, 
1962; and provided further, that nothing con- 
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tained in this Final Judgment shall prohibit 
defendant Hertz from entering into, adher- 
ing to, or maintaining or claiming any 
exclusive rights under, any exclusive conces- 
sion agreement where such action shall be 
consented to by the Department of Justice. 


V 
[Acquisitions—Auto Rentals] 


For a period of three (3) years from the 
date of this Final Judgment, defendant 
Hertz is enjoined and restrained from ac- 
quiring from any person, directly or indi- 
rectly, whether by way of acquisition of 
assets or capital stock: (1) all or any part 
of or interest in the business of renting pas- 
senger automobiles conducted by any such 
person in (i) any city in which defendant 
Hertz shall theretofore have been in the 
business of renting passenger automobiles 
in which defendant Hertz shall have main- 
tained for rental purposes during the twelve 
(12) full calendar months next preceding 
the date of acquisition, an average fleet of 
fifty (50) or more passenger automobiles 
(said average to be determined on the basis 
of the number of passenger automobiles in 
service as of the last day of each calendar 
month during said period), a list of all 
cities in which defendant Hertz is presently 
engaged in the business of renting passenger 
automobiles and in which it has maintained 
an average fleet of fifty (50) or more pas- 
senger automobiles for such purposes dur- 
ing the preceding twelve (12) calendar months 
being attached hereto as Schedule A and 
hereby made a part hereof, or (ii) any city 
listed in Schedule A-1 attached hereto and 
hereby made a part hereof (being the cities 
in which a divestiture of passenger auto- 
mobile rental facilities has been ordered 
hereunder); or (2) all or any part of an 
interest in the business of leasing passenger 
automobiles conducted by any such person 
having his or its principal office in any city 
referred to in Paragraph (1) of this Section 
V; provided, however, that nothing contained 
in this Final Judgment shall prohibit de- 
fendant Hertz from— 


(A) Acquiring, directly or indirectly, any 
or all of the assets or capital stock of any 
of its subsidiaries, or forming subsidiaries 
and transferring thereto stock or assets of 
defendant Hertz or of its subsidiaries; or 


(B) Acquiring, directly or indirectly, any 
or all of the assets or capital stock of any 
such person where such acquisition shall be 
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consented to by the Department of Justice, 
or where it shall be shown to the satisfac- 
tion of this Court, upon application by de- 
fendant Hertz and reasonable notice to 


plaintiff, that the effect of such acquisition 


will not be substantially to lessen competi- 
tion or to tend to create a monopoly in any 
line of commerce in any section of the 
country; and provided, further, that nothing 
contained in Section V(1)(ii) hereof shall 
prohibit defendant Hertz from acquiring, 
directly or indirectly, all or any part of or 
any interest in the business of renting pas- 
senger automobiles now conducted by Smal- 
ley Bros., Inc., a Florida corporation, in 
Ft. Lauderdale, Florida. 


VI 
[Acquisttions—Truck Rental or Leasing] 


For a period of three (3) years from the 
date of this Final Judgment, defendant 
Hertz is enjoined and restrained from ac- 
quiring from any person, directly or in- 
directly, whether by way of acquisition of 
assets or capital stock, all or any part of or 
interest in the business of renting or leasing 
motor trucks conducted by such person in 
(1) any city in which defendant Hertz shall 
theretofore have been in the business of 
renting or leasing motor trucks, in which 
defendant Hertz shall have maintained for 
rental or leasing purposes as of the end of 
the full calendar month next preceding the 
date of acquisition, a fleet of fifty (50) or 
more motor trucks, a list of all cities in 
which defendant Hertz is presently engaged 
in the business of renting or leasing motor 
trucks and in which it maintained for such 
purposes as of the end of the preceding cal- 
endar month a fleet of fifty (50) or more 
motor trucks being attached hereto as 
Schedule B and hereby made a part hereof, 
and (2) any city listed in Schedule B-1 
attached hereto and hereby made a part 
hereof (being the city in which a divestiture 
of motor truck leasing or renting facilities 
has been ordered hereunder); provided, how- 
ever, that nothing contained in this Final 
Judgment shall prohibit defendant Hertz 
from— 


(A) Acquiring title, in the ordinary course 
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(B) Acquiring, directly or indirectly, any 
or all of the assets or capital stock of any 
of its subsidiaries, or forming subsidiaries 
and transferring thereto stock or assets of 
defendant Hertz or of its subsidiaries; 

(C) Acquiring, directly or indirectly, any 
or all of the assets or capital stock of such 
person (1) where such acquisition shall be 
consented to by the Department of Justice, 
or (2) where it shall be shown to the satis- 
faction of this Court, upon application by 
defendant Hertz and reasonable notice to 
plaintiff, that the effect of such acquisition 
will not be substantially to lessen competi- 
tion or to tend to create a monopoly in any 
line of commerce in any section of the 
country. 

VII 


[Divestiture] 


(A) Within a reasonable time after the 
date of this Final Judgment, defendant 
Hertz shall sell to an Eligible Person all 
of the assets of the Couture Rent A Car 
System, as itemized in Schedule C attached 
hereto and hereby made a part hereof, or 
assets which are substantially equivalent 
thereto, either by way of a sale of all of 
said assets as a complete unit or by way 
of a sale of all of the capital stock of a cor- 
poration owning all of said assets; 


(B) Such sale shall be made in good 
faith and shall be absolute, unqualified and 
unconditional. The obligation of defendant 
Hertz to effect the transfer of any given 
assets hereunder shall be subject to obtain- 
ing any necessary consents, and defendant 
Hertz shall use reasonable efforts in good 
faith to obtain such consents. As used 
herein, the term “Eligible Person” shall 
mean any person other than (1) any person 
in which defendant Hertz owns any stock 
or financial interest, directly or indirectly, 
(2) any one or more officers, directors, 
agents or employees of defendant Hertz, or 
(3) any other person or persons acting for 
or under the control of defendant Hertz; 
provided, however, that if the Couture Rent 
A Car System is not sold for cash, nothing 
herein contained shall be deemed to pro- 
hibit defendant Hertz from retaining, ac- 
cepting and enforcing a bona fide lien, 
mortgage, deed of trust or other form of 


security (except equity securities of the 
purchaser) on said System or any of its 
assets for the purpose of securing to de- 
fendant Hertz full payment of the price at 
which said System is sold. 


of business, to motor trucks previously 
leased by others to an existing or prospec- 
tive lease customer of defendant Hertz, in 
‘connection with the leasing of motor trucks 
| by defendant Hertz to such customer; 
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(C) Upon sale of the Couture Rent A 
Car System pursuant hereto, defendant 
Hertz (1) shall provide such reasonable 
assistance as may be requested by the pur- 
chaser in the selection of appropriate loca- 
tions for the re-establishment of Couture 
branch offices, substations and agencies at 
the locations listed in Schedule C-1, at- 
tached hereto and hereby made a part 
hereof, at which the purchaser may desire 
to offer passenger automobile rental serv- 
ice, and (2) shall release from any employ- 
ment contracts and non-competition covenants 
to which it is a party, for the purpose of 
permitting them to accept employment with 
said System, any persons employed by 
Couture Rent A Car System, Inc., a Florida 
corporation, at the date of acquisition of 
said corporation by defendant Hertz, who, 
within a reasonable time after the comple- 
tion of such sale, notify defendant Hertz 
of their desire to accept such employment. 


(D) Following the entry of this Final 
Judgment, defendant Hertz shall render 
quarterly reports to this Court, with copies 
to the plaintiff, outlining in reasonable de- 
tail the efforts made by defendant Hertz to 
dispose of the Couture Rent A Car System. 
If the plaintiff herein is. at any time, dis- 
satisfied with the progress or efforts being 
made in the sale of said System it may file 
a petition with this Court, on reasonable 
notice to defendant Hertz, for such further 
orders and directions as may be necessary 
to effect the sale of said System by defend- 
ant Hertz. 


VIII 
[Divestiture—Truck Leasing] 


(A) Within a reasonable time after the 
date of entry of this Final Judgment, de- 
fendant Hertz shall sell to an Eligible Per- 
son the assets of a New York City motor 
truck leasing and renting business (herein 
referred to as the “New York Trucking 
Leasing Business’), as itemized in Sched- 
ule D attached hereto and hereby made a 
part hereof, or assets which are substan- 
tially equivalent thereto, either by way of 
a sale of all of said assets as a complete 
unit or by way of a sale of all of the capital 
stock of a corporation owning all of said 
assets; 


(B) Such sale shall be made in good 
faith and shall be absolute, unqualified and 


unconditional. The obligation of defendant 
Hertz to effect the transfer of any given 
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assets hereunder shall be subject to obtain- 
ing any necessary consents, but defendant 
Hertz shall use reasonable efforts in good 
faith to obtain such consents. As used 
herein, the term “Eligible Person” shall 
mean any person other than (1) any person 
in which defendant Hertz owns any stock 
or financial interest, directly or indirectly, 
(2) any one or more officers, directors, 
agents or employees of defendant Hertz, or 
(3) any other person or persons acting for 
or under the control of defendant Hertz; 
provided, however, that if the New York 
Truck Leasing Business is not sold for 
cash, nothing herein contained shall be 
deemed to prohibit defendant Hertz from 
retaining, accepting and enforcing a bona 
fide lien, mortgage, deed of trust or other 
form of security (except equity securities 
of the purchaser), on said Business or any 
of its assets for the purpose of securing to 
defendant Hertz full payment of the price 
at which said Business is sold; 


(C) Upon the sale of the New York 
Truck Leasing Business pursuant hereto, 
defendant Hertz shall release from any em- 
ployment contracts and non-competition 
covenants to which it is a party, for the 
purpose of permitting them to accept em- 
ployment with said Business, any persons 
employed by Brooklyn Truck Renting Co., 
Inc., a New York corporation, or Lurie 
Auto Renting Co., Inc., a New York cor- 
poration, at the dates of acquisition of said 
corporation by defendant Hertz, who, within 
a reasonable time after the completion of 
such sale, notify defendant Hertz of their 
desire to accept such employment; 


(D) Following the entry of this Final 
Judgment, defendant Hertz shall render 
quarterly reports to this Court, with copies 
to the plaintiff, outlining in reasonable de- 
tail the efforts made by defendant Hertz to 
dispose of the New York Truck Leasing 
Business. If the plaintiff herein is, at anv 
time, dissatisfied with the progress or ef- 
forts being made in the sale of said Busi- 
ness it may file a petition with this Court, 
on reasonable notice to defendant Hertz, 
for such further orders and directions as 
may be necessary to effect the sale of said 
Business by defendant Hertz. 


IX 


[Non-Competition Covenants] 


For a period of five (5) years from the 
date of entry of this Final Judgment, de- 
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fendant Hertz is enjoined and restrained 
from entering into, adhering to, maintaining 
or claiming any right under, any non-compe- 
tition covenant, provided, however, that noth- 
ing contained in this Final Judgment shall 
prohibit defendant Hertz from entering into, 
adhering to, or maintaining or claiming any 
right under, any non-competition covenant 


(1) where such non-comipetion covenant 
was or shall be given by any person as an 
existing or prospective bona fide employee 
of defendant Hertz, and such non-competi- 
tion covenant 


(a) is limited to a provision (effective 
during the period of such employee’s em- 
ployment by defendant Hertz and not more 
than one (1) year after the termination of 
such employment) against leasing passenger 
automobiles or motor trucks to customers 
of defendant Hertz with whom such em- 
ployee shall have engaged in business rela- 
tionships on behalf of defendant Hertz in 
the course of such employment, or against 
the use of confidential information acquired 
by such employee in the course of such 
employment, 


(b) is given in order. to obtain benefits 
under any pension, bonus, profit-sharing, 
retirement, stock option, thrift, savings or 
similar plan pursuant to the provisions of 
any governmental statute, regulation or ruling, 
or 

(c) was heretofore entered into in con- 
sideration of such emyloyee’s early retirement, 


(2) where such non-competition covenant 
shall be given by any person in connection 
with any acquisition of any passenger auto- 
mobile or motor truck leasing business after 
the date hereof, and such non-competition 
covenant is limited to a provision against 
leasing passenger automobiles or motor trucks 
to customers of such acquired business for 
a period of not more than one (1) year after 
the date of such acquisition, 


(3) where such action by defendant 
Hertz shall be consented to by the De- 
partment of Justice, or 


(4) where such non-competition covenant 
shall be given by defendant Hertz in con- 
nection with the divestitures ordered under 
Sections VII and VIII hereof, it being 
understood, however, that the foregoing 
proviso shall not be deemed applicable to 
the requirements of Sections VII(C)(2) 
and VIII (C) hereof. 


Trade Regulation Reports 


Cited 1960 Trade Cases 
U.S. v, Hertz Corp. 


76,969 


xX 
[Compliance] 


For the purpose of securing compliance 
with this Final Judgment, and for no other 
purpose, and subject to any legally recog- 
nized privilege, duly authorized representa- 
tives of the Department of Justice shall, 
upon the written request of the Attorney 
General, or the Assistant Attorney General 
in charge of the Antitrust Division, upon 
reasonable notice to the defendant Hertz 
made to its principal office, be permitted: 


(A) access, during the office hours of 
defendant Hertz, to all books, ledgers, ac- 
counts, correspondence, memoranda, and 
other records and documents in the pos- 
session of or under the control of said 
defendant relating to any of the matters 
contained in this Final Judgment; and 


(B) subject to the reasonable convenience 
of defendant Hertz and without restraint or 
interference from it, to interview the officers 
and employees of said defendant, who may 
have counsel present, regarding any such 
matters. ' 


For the purpose of securing compliance 
with Sections V and VI of this Final Judg- 
ment, and for so long as the injunctions 
contained in said Sections are in effect, de- 
fendant Hertz shall give written notice to 
the Department of Justice of any acquisi- 
tion by said defendant from any person 
directly or indirectly, whether by way of 
acquisition of assets or capital stock, of all 
or any part of or any interest in any busi- 
ness of leasing or renting automobiles or of 
leasing or renting motor trucks conducted 
by said person within the continental limits 
of the United States (excluding any ac- 
quisitions referred to in Paragraph (A) 
of Section V hereof or Paragraph (A) or 
(B) of Section VI hereof), any such notice 
to be delivered within forty-five (45) days 
after such acquisition shall have been made, 
and defendant Hertz, upon the written re- 
quest of the Attorney General or the As- 
sistant Attorney General in charge of the 
Antitrust Division, made to such defend- 
ant’s principal office, shall also submit such 
written reports with respect to any of the 
matters contained in this Final Judgment 
as from time to time may be necessary for 
the enforcement of this Final Judgment. 


No information obtained by the means 
provided in this Section X shall be divulged 


1 69,762 


76,970 


by any representative of the Department of 
Justice to any person other than a duly 
authorized representative of the Executive 
Branch of the Plaintiff except in the course 
of legal proceedings to which the United 
States is a party for the purpose of securing 
compliance with this Final Judgment, or as 
otherwise required by law. 


Xo 
[Jurisdiction Retained] 


Jurisdiction is retained for the purpose 
of enabling any of the parties to this Final 
Judgment to apply to this Court at any 
time for such further orders and directions 
as may be necessary or appropriate for the 
construction or carrying out of this Final 
Judgment or for the modification or termi- 
nation of any of the provisions thereof, and 
for the enforcement of compliance there- 
with and punishment of violations thereof. 
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Schedule A 


Cities 


1960. 


Los Angeles, Calif. 

Hollywood, Calif. 

Beverly Hills, Calif. 

Santa Ana, Calif. 

Pasadena, Calif. 

Westwood Village, 
Calif. 


Palm Springs, Calif. 


San Diego, Calif. 
Las Vegas, Nev. 
San Jose, Calif. 
San Francisco, 
Calif. 
Oakland, Calif. 
Sacramento, Calif. 
Portland, Ore. 
Seattle, Wash. 
Miami, Fla. 
Miami Beach, Fla. 
Palm Beach, Fla. 
Tampa, Fla. 
St. Petersburg, Fla, 
Cocoa Beach, Fla. 


Daytona Beach, Fla. 


Jacksonville, Fla. 
Orlando, Fla. 
Pensacola, Fla. 
Atlanta, Ga. 
Charlotte, N. C. 
Chicago, Ill. 
Evanston, III. 
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in which passenger automobile 
rental operations of defendant Hertz in- 
volve fifty units or more as of May 3i, 


Milwaukee, Wis. 
Detroit, Mich. 
Cleveland, Ohio 
Cincinnati, Ohio 
Akron, Ohio 
Louisville, Ky. 
St. Louis, Mo. 
Kansas City, Mo. 
Minneapolis, Minn. 
Dallas, Tex. 
Fort Worth, Tex. 
Houston, Tex. 
Midland, Tex. 


Oklahoma City, Okla. 


Tulsa, Okla. 

New Orleans, La. 
Memphis, Tenn. 
Boston, Mass. 
Hartford, Conn. 
Portland, Me. 
Bangor, Me. 
Syracuse, N. Y. 
Newark, N. J. 
Washington, D. C. 
Baltimore, Md. 
Charleston, W. Va. 
Philadelphia, Pa. 
Pittsburgh, Pa, 
Roanoke, Va. 
New York, N. Y. 
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Schedule A-1 


Cities in which automobile rental facili- 
ties are to be divested by defendant Hertz. 


Miami, Fla. St. Petersburg, Fla. 
Miami Beach, Fla. Marathon, Fla. 
Hollywood, Fla. Ormond Beach, Fla. 
Ft. Lauderdale, Fla. Palm Beach, Fla. 
Key West, Fla. 


Schedule B 


Cities in which truck leasing and rental 
operations of defendant Hertz involve fifty 
units or more as of May 31, 1960. 


Los Angeles, Calif. Lincoln, Neb. 
San Diego, Calif. Pittsburgh, Pa. 
San Jose, Cailf. Oklahoma City, 
San Francisco, Okla. 

Calif. St. Louis, Mo. 
Oakland, Calif. Kansas City, Mo. 
Sacramento, Calif. Boston, Mass. 
Portland, Ore. New Haven, Conn. 
Seattle, Wash. Manchester, N. H. 
Miami, Fla. ~ Portland, Me. 
Tampa, Fia. Berlin, N. H. 
Jacksonville, Fla. Syracuse, N. Y. 
Orlando, Fla. New York, N. Y. 
Atlanta, Ga. Yonkers, N. Y. 
Memphis, Tenn. New Hyde Park, 
Chicago, [I]. NY 
Milwaukee, Wis. Newark, N. J. 
Detroit, Mich. Jersey City, N. J. 
Flint, Mich. Philadelphia, Pa. 
Cleveland, Ohio Washington, D. C. 
Cincinnati, Ohio Baltimore, Md. 
Akron, Ohio Paterson, N. J. 
Louisville, Ky. 


Schedule B-1 


Cities in which truck leasing and renting 
facilities are to be divested by defendant 
Hertz. 


New York, N. Y. 


Schedule C 


Assets of the 
System. 


Couture Rent A Car 


I. Rental offices, garages, lots, administra- 
tive offices, agencies and concessions. 


A. Real estate. The real estate owned 
by defendant Hertz at the following loca- 
tion: 


Name—Location 
System Headquarters 


825 Fifth Street 
Miami Beach, Fla. 


B. Real estate leases, etc. The real estate 
leaseholds and agency and concession agree- 
ments held by defendant Hertz at the fol- 
lowing locations: 
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Name 


Miami Airport—Branch office 
4601 N. W. 36th Street 
Miami Springs, Fla. 

Hollywood—Branch office 
406 N. Dixie Highway 
Hollywood, Fla. 


Ft. Lauderdale—Branch office 
608 E. Broward Blvd. 
Ft. Lauderdale, Fla. 


Key West—Branch office 
Key West International Airport 
Key West, Fla. 


St. Petersburg—Branch office 
421 First Street 
St. Petersburg, Fla. 


Marathon Agency 
Cities. Service Gas Station 
Marathon, Fla. 


Castaways Motel 
Miami Beach, Fla. 


Bahia Mar Yacht Center 
Ft. Lauderdale, Fla. 


Diplomat Hotel 
Hollywood Beach, Fla. 


Ellinor Village Hotel 
Ormond Beach, Fla. 


Palm Beach Towers Hotel 
Palm Beach, Fla. 


II. Passenger automobiles 


A. Rental automobiles. Such number of 
automobiles as the purchaser may desire 
for rental purposes, up to a maximum of 
1,000 automobiles, comprised of such makes, 
year models and body styles as are repre- 
sentative of automobile rental fleets in 
Florida generally. 


B. Leased automobiles. Such number of 
automobiles under lease to Florida cus- 
tomers as the purchaser may desire to 
acquire, up to a maximum of 90 auto- 
mobiles, together with the lease contracts 
applicable to such automobiles. 


Ill. Furniture, fixtures, equipment, ma- 


chinery and leasehold improvements. 


All of the furniture, fixtures, equipment, 
machinery and leasehold improvements, 
usable in an automobile rental business, 
owned by defendant Hertz and situated at 
the locations listed under Section I hereof 
which the purchaser desires to acquire. 


IV. Parts Inventory. 

All of the inventory of operating parts 
for passenger automobiles maintained by 
defendant Hertz at the locations listed 
under Section I hereof which the purchaser 
desires to acquire. 
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V. Other assets. 
A. Trade names and tirade marks. 


(1) All of the outstanding capital stock 
of Couture Rent A Car Corporation, a 
Florida corporation. 

(2) All of the rights of the defendant 
Hertz in the names ‘‘Couture Car Rentals,” 
“Econocar” and “Couture Sea-fari,” and in 
the Florida trademark registrations appli- 
cable thereto. 

B. Business forms. All Couture auto- 
mobile rental contract forms, other Couture 
business forms and Couture operating 
manuals in the possession of defendant 
Hertz. 

C. Advertising materials. All Couture 
files relating to advertising and Couture 
signs, displays and similar materials in the 
possession of defendant Hertz. 

D. Customer lists. All records of Couture 
customers and Couture credit card holders 
in the possession of defendant Hertz and 
the Couture list of travel agencies. 


Schedule C-1 
Former Couture locations which may be 
reestablished. 
I. Branch offices: 


Downtown Miami Daytona Beach 


North Miami Beach Gainesville 
Palm Beach Orlando 
Jacksonville 

IJ. Substation: 
Miami 


III. Agencies: 


Homestead Lantana Airport, 


Avex-Tamiami Lake Worth 
Airport, Miami Clewiston 
Opa Locka Juno Beach 
Brown’s Airport, Sebring 
Clearwater 
Kendall Beach 
Novice Se wees Seen 
North Perry Airport, Moticies Beach 
Hollywood Ee 
Boca Raton New Smyrna 
Pompano Ocala 
Key Largo Cocoa Beach 
Schedule D 


Assets of the New York Truck Leasing 
Business. 

I. Garages, lots and offices. 

The real estate leaseholds held by de- 
fendant Hertz at the following locations: 

A. Acquired from Brooklyn Truck Rent- 
ing Co., Inc. (“Brooklyn”) 

1. 639 Gates Avenue, Brooklyn 

2. 1182 Myrtle Avenue, Brooklyn 
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3. 812 DeKalb Avenue, Brooklyn 
4. 803 DeKalb Avenue, Brooklyn 
5. 50-25 Kneeland Street, Queens 


B. Acquired from Lurie Auto Renting 
Co., Inc. (“Lurie’’) 


1. 162 Christopher Street, Manhattan 
2. 611 East 13th Street, Manhattan 
3. 232 48th Street, Brooklyn 


C. Other 
1. 1323-1325 Boston Road, Bronx 


Il. Motor trucks. 
A. Leased trucks. 


(1) All leased trucks owned by defendant 
Hertz as of the date of sale which are 
stored at the locations listed in Section I 
hereof (as of May 31, 1960, 458 trucks). 


(2) All trucks owned by defendant Hertz 
as of the date of sale which are leased to 
former customers of Brooklyn or Lurie 
and stored on the customers’ premises (as 
of May 31, 1960, 144 trucks). 


(3) Such number of additional leased 
trucks leased to customers in New York 
City and stored on customers’ premises 
located within a reasonable distance of the 
locations listed in Section I hereof as the 
purchaser may desire to acquire, up to a 
maximum of such number of trucks as, 
when added to those described in Para- 
graphs (1) and (2) hereof, shall equal a 
total of 675 trucks. 

B. Spare trucks. Such number of trucks 
not under lease as the purchaser may desire 
to acquire, up to a maximum of 225 trucks, 
comprised of such makes, year models and 
types as are appropriate for the conduct of 
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a truck rental business in New York City 
and for replacing or supplementing, when 
necessary, the leased trucks referred to in 
Section II (A) hereof. 


Ill. Furniture, fixtures, equipment, ma- 
chinery and leasehold improvements. 

All of the furniture, fixtures, equipment, 
machinery and leasehold improvements owned 
by defendant Hertz and situated at the loca- 
tions listed under Section I hereof which 
the purchaser desires to acquire. 


IV. Parts Inventory. 

All of the inventory of operating parts for 
motor trucks maintained by defendant Hertz 
at the locations listed under Section I hereof 
which the purchaser desires to acquire. 


V. Truck Lease Contracts. 


All truck lease contracts applicable to the 
leased trucks referred to under Section II 
(A) hereof. 


VI. Other assets. 


A. Trade names. All of the rights of the 
defendant Hertz in the names “Brooklyn 
Truck Renting Co.” and “Lurie Auto Rent- 
ing Co.” 

B. Business forms. All business forms of 
Brooklyn or Lurie in the possession of de- 
fendant Hertz. 

C. Advertising materials. All files of 
Brooklyn or Lurie relating to advertising, 
and all signs, displays and similar materials 
of said companies in the possession of de- 
fendant Hertz. 

D. Customer lists. All records of cus- 
tomers of Brooklyn or Lurie in the posses- 
sion of defendant Hertz. 


[f 69,763] United States v. R. P. Oldham Company, Mitsubishi International Cor- 


poration, et al. 


In the United States District Court for the Northern District of California, Southern 


Division. Civil No. 36385. Filed June 30, 1960. 


Case No. 1338 in the Antitrust Division of the Department of Justice, 


Sherman Antitrust Act 


Export and Import Control—Price Fixing.—An exporter of Japanese wire nails was 
prohibited by a consent decree from (1) agreeing to fix prices at which importers sell such 
nails in the United States, and (2) agreeing with any importer to fix prices at which any 


other importer buys such nails. 


See Combinations and Conspiracies, Vol. 1, J 2005.718, 2011.181. 


Export and Import Control—Allocation of Markets and Customers.—An exporter of 
Japanese wire nails to the United States was prohibited by a consent decree from agreeing 
to allocate sales territories in the United States among importers, 


See Combinations and Conspiracies, Vol. 1, J 2005.468, 2005.718. 


1 69,763 


© 1960, Commerce Clearing House, Inc. 


Number 160—47 


8-12-60 Cited 1960 Trade Cases 


U.S. v. R. P. Oldham Co. 


76,973 


_Export and Import Control—Sale Control.—An exporter of Japanese wire nails to the 
United States was prohibited by a consent decree from agreeing with any importer to 
determine the amount of such nails to be sold in the United States. 


See Combinations and Conspiracies, Vol. 1, § 2005.718, 2005.760. 


Export and Import Control—Discriminations.—An exporter of Japanese wire nails to 
the United States was prohibited by a consent decree from discriminating in the sale of 
such nails in favor of defendant-importers against other importers by making available to 
them quantities, prices, or terms and conditions of sale which were not available to other 
importers. 


See Combinations and Conspiracies, Vol. 1, | 2005.630, 2005.718. 


Export and Import Control—Refusal to Deal.—An exporter of Japanese wire nails to 
the United States was prohibited by a consent decree from (1) agreeing with any importer 
to determine which Japanese exporters should be permitted or not permitted to sell to 
importers, to determine which importers should be permitted to buy such nails, and to 
hinder or prevent any importer from buying or selling Japanese wire nails, (2) agreeing 
with any other person to designate which persons would be permitted to act as importers, 
and. (3) refusing, in furtherance of certain agreements prohibited by the decree, to sell 
to importers financially able to purchase Japanese wire nails, or discriminating, in further- 
ance of such agreements, in the sale of such nails among importers, 


See Combinations and Conspiracies, Vol. 1, J 2005.718, 2005.785; Department of Justice 
Enforcement and Procedure, Vol. 2, § 8421. 


For the plaintiff: Robert A. Bicks, Acting Assistant Attorney General; W. D. 
Kilgore, Jr., Lewis Bernstein, Lyle L. Jones, Marquis L. Smith, and Gerald F. McLaughlin, 
Attorneys, Department of Justice. 


For the defendant: George Yamaoka and Jay T. Cooper for Mitsubishi International Corp. 
For prior consent decree, see 1959 Trade Cases ff 69,455 and 1958 Trade Cases {| 69,143. 


claims for relief against the defendant 
Mitsubishi International Corporation under 
Section 1 of the Act of Congress of July 2, 
1890, c. 647, 26 Stat. 209, entitled ‘“An Act 
to protect trade and commerce against un- 
lawful restraints and monopolies,” com- 
monly known as the Sherman Act, as 
amended, and under Section 73 of the Act 
of Congress of August 27, 1894, c. 349, 28 
Stat. 509, as amended, entitled “An Act to 
reduce taxation, to provide revenue for the 
Government and for other purposes,” 


Final Judgment 


Burke, District Judge [/n full text]: The 
Plaintiff, United States of America, having 
filed its complaint herein on April 25, 1957, 
and the defendant Mitsubishi International 
Corporation having appeared through its 
respective attorneys herein and having filed 
its answer denying the substantive allega- 
tions of the complaint; the parties signatory 
hereto through their respective attorneys 
having consented to the entry of this Final 
Judgment without trial or adjudication of 
any issue of fact or law herein, and without 
any admission by said defendant with re- Il 


com- 
monly known as the Wilson Tariff Act. 


spect to any such issue; 


Now, therefore, before the taking of any 
testimony and without trial or adjudication 
of any issue of fact or law herein and upon 
the consent of the parties hereto, it is hereby 


Ordered, adjudged and decreed, as follows: 
I 


[Jurisdiction] 


This Court has jurisdiction of the subject 
matter of this action and of the parties 
signatory hereto. The complaint states 


Trade Regulation Reports 


[Definitions] 

As used herein: 

(A) “Japanese wire nails” means bright 
common nails, bright smooth box nails, 
bright casing nails, and bright finishing nails 
manufactured in Japan by Japanese nail- 
makers; 

(B) “Person” means an individual, part- 
nership, firm, association, corporation, or 
any other legal entity; 

(C) “Importers” means persons engaged 
in the business of purchasing or acquiring 
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nails from Japanese nail-makers or exporters 
for resale to wholesalers located on the 
West Coast of the United States; a Japanese 
exporter who is engaged in the activity of 
selling nails in the United States directly 
to such wholesalers is an importer with 
respect to such sales; 

(D) “Japanese exporters” means persons 
and their agents, subsidiaries or affiliates 
in the United States, who arrange for the 
export of Japanese wire nails to importers; 

(E) “Japanese rod-makers” means steel 
mills located in Japan which manufacture 
wire rod from which Japanese wire nails 
are made; 

(F) “Japanese nail-makers” means nail 
manufacturers located in Japan who manu- 
facture wire nails from wire rod purchased 
from Japanese rod-makers; 

(G) “Defendant importers” means de- 
fendants R. P. Oldham Company, Winter 
Wolff & Co., Inc., Thos, D. Stevenson & 
Sons, Inc., Balfour Guthrie & Co., Limited, 
and John P. Herber & Company, Inc. 


III 
[Applicability of Provisions] 


The provisions of this Final Judgment 
shall apply to defendant Mitsubishi Inter- 
national Corporation and to its successors, 
assigns, afhliates, subsidiaries, officers, di- 
rectors, servants, employees, and agents, 
and to all persons in active concert or par- 
ticipation with said defendant who receive 
actual notice of this Final Judgment by per- 
sonal service or otherwise. 


IV 
[Agreements Prohibited—General] 


Defendant Mitsubishi International Cor- 
poration is enjoined and restrained from 
directly or indirectly entering into, adhering 
to or claiming any rights under any agree- 
ment or understanding, or in concert with 
any other person maintaining any plan or 
program: 

(A) To allocate sales territories in the 
United States among importers with respect 
to Japanese wire nails; 

(B) To fix, establish or stabilize prices at 
which importers sell Japanese wire nails in 
the United States; 

(C) To select or designate what person 
Or persons should be permitted to act as an 
importer or as importers. 
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For the purpose of this Section IV only, 
defendant Mitsubishi International Corpora- 
tion and Mitsubishi Shoji Kaisha, Ltd., shall 
be deemed to be a single person as long 
as defendant Mitsubishi International Corpo- 
ration is affiliated with or regularly acts as 
agent or representative for said Mitsubishi 
Shoji Kaisha, Ltd., in the sale and distribu- 
tion of Japanese wire nails in the United 
States, provided that nothing contained in 
this paragraph shall make said defendant 
liable for any separate act of Mitsubishi 
Shoji Kaisha, Ltd. 


V 
[Agreements Prohibited—Importers]} 


Defendant Mitsubishi International Cor- 
poration is enjoined and restrained from: 

(A) Entering into, participating in or en- 
forcing any contract, agreement or under- 
standing with any importer: 


(1) To select or determine what im- 
porters should be permitted or not permitted 
to buy Japanese wire nails; 


(2) to select or determine what Japanese 
exporters should be permitted or not per- 
mitted to sell Japanese wire nails to im- 
porters; 


(3) to hinder, restrict, limit or prevent 
any importer from buying or selling Japanese 
wire nails; 

(4) to determine or fix the amount of 
Japanese wire nails to be sold in the United 
States; 


(5) to fix, establish or stabilize prices at 


which any other importer buys Japanese 
wire nails; 


(B) Discriminating in the sale of Japanese 
wire nails in favor of defendant importers 
against other importers by making avail- 
able to the former quantities, prices or 
terms and conditions of sale not available to 
the latter. 


(C) For the purpose of furthering, di- 
rectly or indirectly, any agreement or un- 
derstanding prohibited by Section IV or by 
subsection V(A) of this Final Judgment: 


(1) Refusing to sell Japanese wire nails, 
to the extent they are available, to any im- 
porter financially able to purchase such 
nails; and 


(2) Discriminating in the sale or in the 
terms and conditions of sale of Japanese 
wire nails among importers. 
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VI 
[Compliance] 


For the purpose of securing compliance 
with this Final Judgment, duly authorized 
representatives of the Department of Justice 
shall, on written request of the Attorney 
General or the Assistant Attorney General 
in charge of the Antitrust Division, and on 
reasonable notice to defendant Mitsubishi 
International Corporation made to its principal 
office, be permitted, subject to any legally 
recognized privilege: 


(A) Access, during office hours of said 
defendant, to all books, ledgers, accounts, 
correspondence, memoranda, and other records 
and documents in the possession or under 
the control of said defendant relating to 
any matters contained in this Final Judgment; 


(B) Subject to the reasonable convenience 
of said defendant and without restraint or 
interference from it, to interview officers or 
employees of said defendant, who may have 
counsel present, regarding any such matters. 


Upon such written request, said defendant 
shall submit such reports in writing with 
respect to the matters contained in this 
Final Judgment as may from time to time 
be necessary to. the enforcement of this 
Final Judgment. 
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No information obtained by the means 
permitted in this Section VI shall be di- 
vulged by any representative of the Depart- 
ment of Justice to any person other than a 
duly authorized representative of the Ex- 
ecutive Branch of the plaintiff except in the 
course of legal proceedings in which the 
United States is a party for the purpose of 
securing compliance with this Final Judg- 
ment or as otherwise required by law. 


VII 
[Costs] 


Judgment is entered against defendant 
Mitsubishi International Corporation for 
costs in this proceeding in the amount of 
$640.61. 

VIII 


[Jurisdiction Retained] 


Jurisdiction is retained by this Court for 
the purpose of enabling any of the parties of 
this Final Judgment to apply to this Court 
at any time for such further orders and 
directions as may be necessary or appro- 
priate for the construction or carrying out 
of this Final Judgment, for the amendment 
or modification of any of the provisions 
thereof, for the enforcement of compliance 
therewith, and for the punishment of vio- 
lations thereof. 


[69,764] United States v. New Jersey Auto Glass Dealers’ Association. 
In the United States District Court for the District of New Jersey. Civil Action No. 


575-60. Dated June 29, 1960. 


Case No. 1547 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Price Fixing—Group Boycott—Coercion.—An association of auto replacement glass 
dealers was prohibited by a consent decree from entering into any agreement to (1) fix 
prices for the sale or installation of such glass, (2) investigate or report prices charged, 
(3) hinder the sale of replacement glass to any person, (4) restrict the free and independent 
selection of customers or dealers, (5) cause or bring about boycotts, (6) prevent any person 
from purchasing, or having installed, replacement glass, or (7) prevent any person from 
advertising the prices charged by him. The association also was prohibited from circulating 
to any insurance company any membership list, unless such list names every member and 
contains a notice that prices are determined by each member, and from picketing any 
insurance company, purchaser, or user of such glass. 

See Combinations and Conspiracies, Vol. 1, $ 2005.533, 2005.575, 2005.660, 2011.181, 
2011.218. 

Consent Decree—Specific Relief—Association Membership.—An auto replacement glass 
dealers’ association was required by a consent decree to admit to membership any qualified 
auto glass dealer doing business it its area. 

See Department of Justice Enforcement and Procedure, Vol. 2, { 8301.60, 8421. 
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For the plaintiff: Robert A. Bicks, Paul A. Owens, W. D. Kilgore, Jr., Richard B. 
O’Donnell, John D. Swartz, Walter W. K. Bennett, and Francis E. Dugan, Attorneys, 


Department of Justice. 
For the defendant: Hyman Siegendorf. 


Final Judgment 


HarTsHONNE, District Judge [Jn full text]: 
The plaintiff, United States of America, hav- 
ing filed its complaint herein on June 29, 
1960, and the parties hereto, by their re- 
spective attorneys, having consented to the 
entering of this Final Judgment without 
trial or adjudication of any issue of fact or 
law herein, and without admission by any 
party hereto with respect to any such issue: 


Now, therefore, before the taking of any 
testimony, and without trial or adjudication 
of any issue of fact or law herein, and upon 
the consent of the parties hereto, it is hereby 


Ordered, adjudged and decreed as follows: 


I 
[Jurisdiction] 


This Court has jurisdiction of the subject 
matter hereof and of the parties hereto. The 
complaint states claims for relief against the 
defendant, under Section 1 of the Act of 
Congress of July 2, 1890, entitled “An Act 
to protect trade and commerce against un- 
lawful restraints and monopolies,’ commonly 
known as the Sherman Act, as amended. 


II 
[Definitions] 
As used in this Final Judgment: 


(A) “Person” shall mean any individual, 
partnership, corporation or any other busi- 
ness or legal entity; 


(B) “NJAGDA” shall mean the defend- 
ant New Jersey Auto Glass Dealers’ Associ- 
ation. 


(C) “Defendant” shall mean the defendant 
NJAGDA and those members of NJAGDA 
who have received notices of this Final Judg- 
ment pursuant to Section IV(A) hereof; 


(D) “Replacement glass” shall mean lami- 
nated, tempered, and other types of glass 
suitable for installation in automobiles, trucks, 
or other vehicles as windshields, back lites 
(i. e., rear vision windows), or side win- 
dows. The term shall include molded or 
bent glass, flat, and uncut, as well as precut, 
or preformed glass; 
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(E) “Installation of replacement glass” 
shall mean the necessary fitting, glazing, 
cutting or grinding, as well as the actual 
installing of glass in an automobile, truck 
or other vehicle. 


(F) “Automobile glass dealer” shall mean 
any person engaged in the business of sell- 
ing at retail and installing replacement glass. 


ps 
[Applicability] 


The provisions of this Final Judgment 
applicable to defendant shall apply to its 
members, officers, directors, agents, em- 
ployees, successors and assigns, and to all 
other persons in active concert or partici- 
pation with such defendant who shall have 
received actual notice of this Final Judg- 
ment by personal service, or otherwise. 


IV 
[By-Laws—Incorporation of Provisions] 


(A) Defendant is ordered and directed to 
mail a copy of this Final Judgment to each 
of its members within sixty days after the 
date of the entry hereof. 


(B) Defendant is ordered and directed 
within ninety days from the date of entry 
of this Final Judgment to institute and com- 
plete such proceedings as may be appropri- 
ate and necessary to amend its Charter and 
By-Laws so as to incorporate therein Sec- 
tions V, VI and VII of this Final Judgment, 
and to require as a condition of member- 
ship that all present and future members 
be bound by such sections of this Final 
Judgment; 


(C) Promptly after compliance therewith 
defendant shall file with this Court and with 
the Assistant Attorney General an affidavit 
of compliance with subparagraphs (A) and 
(B) of this Section IV attaching copies of the 
documents used to effect such compliance. 


V 
[Prohibited Agreements} 


The defendant is enjoined and restrained 
from entering into, adhering to, maintaining, 
enforcing, or claiming any rights under any 
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contract, agreement, understanding, plan or 
program with any other person to: 


(A) Fix, suggest, establish, determine or 
maintain prices, terms or conditions to be 
charged or imposed by any other person for 
the sale or installation of replacement glass; 


(B) Prepare, publish, circulate, or sug- 
gest prices, price lists, including discounts 
from prices, or other terms or conditions to 
be charged or imposed by any other person 
in connection with the sale or installation of 
replacement glass; 


(C) Urge, suggest, coerce, require, or at- 
tempt to influence such person to boycott, 
threaten to boycott, or refuse or threaten to 
refuse to do business with any third person; 


i (D) Interfere or threaten or attempt to 
interfere with the business of any person by 
picketing or other similar activity; 


(E) Investigate and report to others, or 
police, the prices or terms charged or im- 
posed by any person in connection with the 
sale or installation of replacement glass. 
This subsection shall not be construed to 
prohibit an individual automobile glass dealer 
from independently ascertaining competitive 
prices; 

(F) Hinder, restrict or prevent, or attempt 
or threaten to hinder, restrict or prevent in 
any manner, the sale of replacement glass by 
any manufacturer, distributor or wholesaler 
to any person, except pursuant to the exer- 
cise of such lawful rights as an automobile 
glass dealer may have under a distributor- 
ship agreement with any manufacturer; 


(G) Hinder, restrict or limit or attempt 
or threaten to hinder, restrict or limit any 
other person in the free and independent 
selection of customers or automobile glass 
dealers; 


(H) Hinder, restrict or prevent, or attempt 
or threaten to hinder, restrict or prevent any 
person from purchasing replacement glass 
from, or procuring the installation of re- 
placement glass by, any other person; 


(1) Hinder, restrict or prevent, or attempt 
or threaten to hinder, restrict or prevent 
any person from advertising prices, terms 
or other conditions for the sale or instal- 
lation of replacement glass to be sold or 
installed by such person. 

Subject to the injunctive provisions here- 
in contained, this Section B is not intended 
to prevent defendant from engaging in the 
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joint or collective solicitation of business on 
behalf of its members as a whole. 


VI 
[Prohibited Practices] 


Defendant is enjoined and restrained from 
directly or indirectly: 


(A) Preparing, suggesting, publishing or 
circulating prices, price lists, price cata- 
logues or discounts therefrom for the sale 
or installation of replacement glass; pro- 
vided, however, nothing herein contained 
shall prevent any automobile glass dealer 
from preparing, negotiating, publishing or 
circulating his own prices and price lists or 
price catalogues containing his own prices 
for the sale or installation of replacement 
glass which prices have been individually 
determined by him in the normal course of 
his business; 


(B) Preparing, publishing or circulating 
to any insurance company or any other per- 
son any list of the membership of defend- 
ant unless such list contains the name of 
every member and contains a legend in a 
form, first approved by the Assistant Attor- 
ney General in charge of the Anti-trust Di- 
vision, to the effect that NJAGDA makes 
no representation as to the price or prices 
to be charged for replacement glass sold or 
work performed by any such member and 
that such prices are determined by each 
individual member; 


(C) Suggesting, or attempting to suggest, 
to any automobile glass dealer, the price or 
prices or terms to be charged or imposed 
by such automobile glass dealer for the sale 
or installation of replacement glass; 


(D) Picketing or threatening to picket 
any insurance company, purchaser, or user 
of replacement glass; 


(E) Hindering, restricting or preventing, 
or attempting or threatening to hinder, re- 
strict or prevent, the sale in any manner 
of replacement glass by any manufacturer, 
distributor or wholesaler to any person; 
except pursuant to the exercise of such 
lawful rights as an automobile glass dealer 
may have under a distributorship agreement 
with any manufacturer; 

(F) Suggesting or attempting to suggest, 
to any automobile glass dealer that he should 


purchase or offer to purchase from any per- 
son any materials to be used for automobile 
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glass replacement upon the condition or 
understanding that such person will refrain 
from selling any of such materials to any 
other person. 


VIil 
[Opening of Membership] 


(A) Defendant is ordered and directed 
to admit to and continue in membership 
therein, upon application, any automobile 
glass dealer doing business within the State 
of New Jersey, or within any other area 
served by its members, who is technically 
qualified to engage in the business of instal- 
lation of replacement glass as defined in 
Section II(E) of this Final Judgment. In 
the event defendant rejects any application 
for membership, it shall (1) advise the ap- 
plicant, and the Assistant Attorney General, 
in writing, of the specific reasons for such 
rejection and (2) on request of the appli- 
cant, submit the question of the applicant’s 
qualifications for membership to arbitration 
under the rules of the American Arbitration 
Association, whose decision shall be final 
and binding on the parties thereto, the fee 
of the American Arbitration Association to 
be borne by the losing party; 


(B) Defendant is enjoined and restrained 
from expelling from membership or other- 
wise taking any punitive action against any 
member; provided, however, nothing herein 
shall prevent defendant from expelling any 
member for (1) failure to pay dues; (2) fail- 
ure to comply with this Final Judgment or 
(3) for cause unconnected with such mem- 
ber’s competitive or pricing activities. In 
the event of any such expulsion, defendant 
shall notify the expelled member in writing 
of the specific grounds for such expulsion 
and, if the expulsion is for grounds stated 
in (3) above, shall, upon request of the 
expelled member, submit the justification 
for such expulsion to arbitration under the 
rules of the American Arbitration Associ- 
ation, whose decision shall be final and bind- 
ing upon the parties thereto, the fee of 
the American Arbitration Association to be 
borne by the losing party; 

(C) Defendant is ordered and directed to 
send, within sixty days from the date of 
entry of this Final Judgment, a letter, in 
a form first approved by the Assistant At- 
torney General in charge of the Antitrust 
Division, to the claim supervisors of all in- 
surance companies to whom price lists and 
price catalogues have heretofore been sent, 
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cancelling such price lists, and setting forth 
the substantive provisions of this Final 
Judgment. 


VII 
[Compliance] 


For the purpose of securing compliance 
with this Final Judgment, duly authorized 
representatives of the Department of Justice 
shall, upon the written request of the At- 
torney General, or the Assistant Attorney 
General in charge of the Antitrust Division, 
upon reasonable notice to defendant at its 
principal office, subject to any legally recog- 
nized privilege, be permitted: 


(A) Reasonable access during the office 
hours of defendant, to all books, ledgers, 
accounts, correspondence, memoranda and 
other records and documents in the pos- 
session of or under the control of the de- 
fendant, who may have counsel present, 
relating to any of the matters contained in 
this Final Judgment; and 


(B) Subject to the reasonable conven- 
ience of the defendant, and without restraint 
or interference, to interview officers and 
employees of the defendant, who may have 
counsel present, regarding any such matters. 


For the purpose of securing compliance 
with this Final Judgment, defendant, upon 
the written request of the Attorney General, 
or the Assistant Attorney General in charge 
of the Antitrust Division, made to its prin- 
cipal office, shall submit such written reports 
with respect to any of the matters contained 
in this Final Judgment as from time to time 
may be necessary for the purpose of en- 
forcement of this Final Judgment. 


No information obtained by the means 
permitted in this Section VIII shall be di- 
vulged by any representative of the Depart- 
ment of Justice to any person other than a 
duly authorized representative of the execu- 
tive branch of the plaintiff, except in the 
course of legal proceedings for the purpose 
of securing compliance with this Final Judg- 
ment in which the United States is a party 
or as otherwise required by law. 


IX 


| Jurisdiction Retained) 


Jurisdiction of this Court is retained for 
the purpose of enabling any of the parties 
to this Final Judgment to apply to the Court 
at any time for such further orders and di- 
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rections as may be necessary or appropriate 
for the construction or carrying out of this 
Final Judgment, for the modification of any 
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of the provisions thereof, for the enforce- 
ment of compliance therewith, and for the 
punishment of violations thereof. 


[7 69,765] Sinclair Refining Co. v. Blight Bros. 


In the Pennsylvania Court of Common Pleas, Luzerne County. May Term, 1959, No. 
12. Dated May 14, 1959. 


McGuire Act and Pennsylvania Fair Trade Act 


Fair Trade—Resale Price Fixing Between Competitors—Effect of McGuire Act.— 
A gasoline refiner which sold to accounts (defined as industrial, commercial, and municipal) 
which were equally available to a retailer could not maintain a fair trade enforcement action 
against such retailer. The exemption provided by the McGuire Act does not apply to 
agreements between persons in competition with each other. 


See Fair Trade, Vol. 1, J 3015.80, 3100. 


Fair Trade—Fair Trader as Competitor—Statutory Non-Enforcement Defense—Es- 
toppel.—A_ gasoline refiner which sold to accounts (defined as commercial, industrial, or 
municipal) which were equally available to a retailer was estopped from maintaining a 
fair trade enforcement action against such retailer. In view of the Pennsylvania Fair Trade 
Act’s statutory defense of enforcing fair trade prices as to others upon notice, the refiner 
has constituted itself the competition which it is legally bound to prevent. Having placed 
itself in such a position, the refiner cannot come into equity and ask that the retailer be 
placed in a rigid straitjacket of price control while it continues to cut the price and get the 
business in defiance of the statute. With respect to the statutory notice requirement, the 
refiner requires no notice from the retailer that it is doing that which its agent testified 


is its regular business practice. 
See Fair Trade, Vol. 1, § 3440.40. 


For the plaintiff: Charles B. Waller and J. Thirwall Griffith. 


For the defendant: Joseph L. O’Donnell. 
[ Parties | 


FLANNERY, Judge [Jn full text]: Plaintiff 
is a Maine corporation engaged in the busi- 
ness of manufacturing, refining, selling and 
offering for sale petroleum products in- 
cluding gasoline in the “State of Penn- 
sylvania and elsewhere” and as such is 
engaged in interstate commerce. 

Defendant is a retail dealer in plaintiff's 
products, maintaining and operating a gaso- 
line service station in the Borough of 
Luzerne, Luzerne County. 


[Fair Trade Contracts] 


On October 30, 1958, plaintiff entered into 
fair trade agreements with many of its 
dealers in Pennsylvania and on February 
20, 1959, gave to defendant written notice 
thereof and a list of the dealer minimum 
retail prices for its products as there 
stipulated. 

Despite this and subsequent notices, both 
oral and in writing, defendant sold and con- 
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tinues to sell Sinclair gasoline, both H-C 
gasoline and Power X gasoline, at prices 
below stipulated dealer minimum retail prices 
set for such products in the fair trade ar- 
rangement. 


Plaintiff thereupon obtained a preliminary 
injunction restraining the defendant from 
violating the fair trade price structure. 
After hearing on the motion to continue we 
dissolved the injunction and to facilitate 
plaintiff’s appeal we did so by simple order. 
This memorandum of law is written in 
support of that order. 


[Competition Between Parties| 


The testimony developed the facts gen- 
erally as we have set forth above, but with 
one important addition. It was also shown 
by plaintiff that independent of its retail 
outlets, such as defendant; it, the parent 
company, also sells competitively in the 
same area and to do so actively solicits 
patronage from customers equally available 
to defendant. This patronage is defined 
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euphemistically as commercial, industrial 
and municipal, but we have no difficulty in 
identifying it as the cream of the business. 


[McGuire Act] 


The great weight of authority is in accord 
with the conclusion that the Pennsylvania 
act was at the time of its passage “uncon- 
stitutional as applied to interstate commerce, 
being in conflict with the Sherman Anti- 
Trust Act [of July 2, 1890, 26 Stat. 209, 
15 U. S. C. §1 et seq.J]. Schwegmann Bros. 
v. Calvert Distillers Corp. {1950-1951 TRADE 
CASES J 62,823], 341 U. S. 384. In 1952 Con- 
gress enacted the so-called McGuire amend- 
ment to the Federal Trade Commission Act 
which reversed the doctrine declared in the 
Schwegmann case and removed from the pro- 
hibition of the Sherman Anti-Trust Act the 
nonsigner provisions of state fair trade acts”: 
Burche Co. v. General Electric Company 
[1955 TrapE Cases § 68,078], 382 Pa. 370. 


[Exception] 


It will be necessary then to explore the 
scope of this legislation as it relates to our 
problem and in doing so we find there is a 
pertinent exception. It is provided in the 
McGuire Act of July 14, 1952, 66 Stat. 632, 
15 US: G5§45(a)i): 


“Nothing contained in paragraph (2) of 
this subsection shall make lawful contracts 
or agreements providing for the establish- 
ment or maintenance of minimum or stip- 
ulated resale prices on any commodity 
referred to in paragraph (2) of this sub- 
section, between manufacturers, or be- 
tween producers, or between wholesalers, 
or between brokers, or between factors, 
or between retailers, or between persons, 
firms, or corporations in competition with 
each other.” 


[Controlling Case] 


It would appear that when the McGuire 
Act “removed from the prohibition of the 
Sherman Anti-Trust Act the non-signer 
provisions of state fair trade acts”, it made 
an exception which applies here and by 
virtue of which plaintiff cannot prevail. In 
a set of facts practically identical with ours, 
the District Court of Massachusetts has so 
ruled and that authority would seem to be 
controlling. 


In Esso Standard Oil Co. v. Secatore’s Inc., 
in the United States District Court for the 
District of Massachusetts, civil action no. 
56-790 W, dated November 21, 1956 (Re- 
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ported Trape Cases 1956, Commerce Clear- 
ing House, Inc. Pub. No. 63-245 [f 68,547]), 
what appears to be the same question as 
presented here was considered by the dis- 
tinguished District Judge Wyzanski. He 
held: 


“The agreement admittedly is a re- 
straint of trade unless it is specifically 
exempted by the provisos of the Miller- 
Tydings Act or the McGuire Act, 50 Stat. 
693, 66 Stat. 632. United States v. Mc- 
Kesson & Robbins, Inc. [1956 TRADE CASES. 
{ 68,368], 351 U. S. 305. 


“These provisions are not operative be- 
cause the exemption conferred by them is 
not available ‘between persons . .. in 
competition with each other.’ Competi- 
tion, as there used, is not confined to a 
situation where the producer or distrib- 
utor performs the same function, or 
makes the same type of offers, or com- 
bines in one package the same incidental 
benefits as the person with whom he is 
said to be in competition. The statute 
precludes agreements between those who: 
in fact are competitors for the same busi- 
ness, no matter how different their ap- 
proach. 

“Tf the statute is not read in this broad 
way, it would follow that through the use 
of a so-called fair trade agreement this 
plaintiff would be at liberty by setting 
a high re-sale price for retail gasoline 
service stations to drive all their large 
customers into abandoning the retail out- 
lets and securing gasoline directly from 
plaintiff. To assume that Congress left 
the door open to such potential abuse is 
to ignore the history and the policy as 
well as the language of the Sherman Act, 
aS Miller-Tydings Act, and the McGuire 

Gia 


[Purposes of Fair Trade Act] 


Considering the question from an intra- 
state point of view, we find that the Penn- 
sylvania statute, the Fair Trade Act of 
June 5, 1935, P. L. 266, was passed to pro- 
hibit unfair competition and to protect the 
public as well as the producer in his prod- 
ucts and its marks, names and labels. How 
the public is protected by maintaining arti- 
ficially ‘fixed prices not responsive to the 
law of supply and demand between dealers. 
often remote from each other is not made 
clear, but such are the pronouncements of 
our appellate courts and these we are judi- 
cially bound to accept. 


In 1956 that act was amended (May 25,. 
1956, P. L. 1756, sec. 1, .73 PS §8), and 
unfair competition was there defined as: 
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: advertising, offering for sale, or 


selling any commodity at less than the price 
stipulated in any contract entered into pur- 
suant to the provisions of section one of 
this act, whether the person so advertising, 
offering for sale, or selling is, or is not, a 
party to such contract ...”. 


[Defense] 


However, in the second sentence of the 
section there is set forth a defense available 
to a dealer charged with a violation and this 
requires the codperation of the author of the 
arrangement, plaintiff here, in protecting the 
dealer from unfair competition from others. 
That part of the section provides: 


“ce 


F It shall, however, be a complete 
defense to such an action for the defend- 
ant to prove that the party stipulating 
such price, after at least seven days writ- 
ten notice given by the defendant prior 
to the commencement of such action, has 
failed to take reasonable and diligent 
steps to prevent the continuation of such 
advertising, offering for sale or selling, by 
those in competition with the defendant, 
who were specified in such notice.” 


[Manufacturer's Duty] 


The manufacturer then must take “rea- 
sonable and diligent steps to prevent” cut 
price, sales by others in competition with 
the dealer when that condition is brought 
to its attention. 

It would appear, therefore, that so far as 
Pennsylvania may regulate this commerce, 
plaintiff here is in a precarious position. 


He constitutes himself the competition 
which he is legally bound, upon appropriate 
notice of course, to prevent. Having placed 
himself in that unenviable position he then 
virtuously comes into equity and asks that 
defendant be enjoined, asks that defendant 
be placed in a rigid straitjacket of price 
control while he himself continues to cut 
the price and get the business in defiance 
of the statute. 


[Futile Rhetoric] 


We have ignored in this discussion the 
seven days written notice required by the 
act. The law indulges in no vain or futile 
rhetoric and the manufacturer requires no 
notice from defendant that it is doing that 
which its agent testified is its regular busi- 
ness practice, 


[Equitable Estoppel] 


Under such circumstances we are con- 
strained to conclude that the admitted facts 
work an equitable estoppel which defeats 
plaintiff’s suit. We so hold. 


[Injunction Vacated] 


In view of these conclusions we deem it 
unnecessary to consider other equitable 
principles that have been informally urged 
by counsel for defendant; suffice to say 
that: 


The motion is denied, the injunction is 


vacated and the preliminary proceedings 
are dismissed. 


[7 69,766] United States v. Columbia Pictures Corporation, Screen Gems Incorpo- 
xated, and Universal Pictures Company, Incorporated. 


In the United States District Court for the Southern District of New York. Civ. 132-86. 


Dated June 29, 1960. Filed July 1, 1960. 


Case No. 1378.in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Price Fixing—Agreement for Distribution of Films for Television Exhibition— 
Legality—An agreement under which a producer-distributor of motion picture films for 
theatrical exhibition granted to a producer-distributor of films for television exhibition, 
which was a wholly-owned subsidiary of another producer-distributor of films for theatrical 
exhibition which licensed its parent’s theatrical feature films for television exhibition, a 
14-year exclusive license to distribute for television exhibition approximately 600 pre-1948 
feature films did not constitute an arrangement to fix prices in the distribution of feature 
films for television exhibition. Provisions of the agreement that the subsidiary would not 
grant any sublicense for the grantor’s pictures on terms less favorable than for the parent’s 
pictures (implemented by a schedule of minimum prices below which the licensed films 
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would not be sublicensed) and that revenues derived from the sublicensing of films of the 
parent company and grantor in a package would be allocated to the parent and grantor on 
the basis of the relative value of the pictures assigned by the grantor and the subsidiary 
did not establish the agreement as a per se illegal price fixing arrangement; therefore, the 
motive, purpose, and effect of the agreement had to be considered in determining its 
legality. The agreement was entered into by the parties to meet the legitimate require- 
ments of their respective businesses; it was not the purpose of the parties to fix prices or to 
affect the general market price of feature films or other television programming; the 
agreement itself, and the parties’ operations thereunder, had not affected prices of films or 
other programming material distributed by the subsidiary or the general market price of 
films or other television programming material; and the above provisions were legitimate 
safeguards for the grantor’s interests and ancillary to the legitimate central purpose of 
the parties in making the agreement, Also, the grantor was not an actual or potential 
competitor of the parent or subsidiary in the distribution of television programming material. 


See Combinations and Conspiracies, Vol. 1, § 2011. 


Restraints of Trade—Reasonableness—Doctrine of Ancillary Restraints.— Where chal- 
lenged conduct which restrains trade is subservient or ancillary to a transaction which is 
itself legitimate, the validity of the conduct is not determined by a per se rule. The doctrine 
of ancillary restraints is applied, and it permits, as reasonable, a restraint which (1) is 
reasonably necessary to the legitimate primary purpose of the arrangement, and of no 
broader scope than reasonably necessary, (2) does not unreasonably affect competition in 
the marketplace, and (3) is not imposed by a party or parties with monopoly power. 


See Combinations and Conspiracies, Vol. 1, J 2005. 


Clayton Antitrust Act 


Acquisition of Assets—Meaning of “Acquire”—Exclusive License for Motion Pictures. 
—A producer-distributor of motion picture films for television exhibition “acquired” a part 
of the assets of a producer-distributor of films for theatrical exhibition, within the meaning 
of Section 7 of the Clayton Act, by entering into and performing an agreement under which 
it was granted a 14-year exclusive license to distribute for television exhibition approxi- 
mately 600 pre-1948 feature films originally produced for theatrical exhibition. The statute 
imposes no specific method of acquisition; it encompasses a broad spectrum of transactions 
whereby the acquiring concern may accomplish the acquisition by means of purchase, 
assignment, lease, license, or otherwise; and it cannot be construed as embracing only 
mergers or their equivalent. 


See Acquisitions of Stock or Assets, Vol. 1, { 4205. 


Acquisition of Assets—Meaning of “Assets’—Exclusive Motion Picture Distribution 
Rights.—A producer-distributor of motion picture films for television exhibition acquired a 
part of the “assets” of a producer-distributor of films for theatrical exhibition, within the 
meaning of Section 7 of the Clayton Act, by entering into and performing an agreement 
under which it was granted a 14-year exclusive license to distribute for television exhibition 
approximately 600 pre-1948 feature films originally produced for theatrical exhibition. 
“Assets” may mean anything of value, and the fact that an item of value may not be treated 
as an asset for purposes of taxation or bookkeeping, while having some evidential signif- 
icance, is not conclusive. The fact that the grantor retained valuable rights in the films 
did not attenuate the fact that the grantee acquired valuable rights by means of the license, 
and the thrust of the statute was not deflected by the negative circumstance that the 
grantor did not transfer even more extensive rights or that the grantee’s rights were limited 
and its license was non-assignable. 


See Acquisitions of Stock or Assets, Vol. 1, § 4205.200. 


Acquisition of Assets—Relevant Product Market—Feature Films for Television Ex- 
hibition v. All Forms of Television Programming Material——All forms of television pro- 
gramming material (including syndicated films produced specifically for television, video 
taped and live shows, cartoons and shorts), rather than feature motion picture films for 
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television exhibition alone, constituted the relevant product market for the purpose of 
determining the legality of an acquisition of exclusive distribution rights to feature films for 
television exhibition. Feature films faced a high degree of competition from other forms of 
television programming material; they did not have peculiar characteristics or uses that 
were significant for television purposes; and they were reasonably interchangeable with, and 
competed against, all other types of television programming material. 


See Acquisitions of Stock or Assets, Vol. 1, { 4207.375. 


Acquisition of Assets—Relevant Product Market—Tests for Determination.—The test 
of “reasonable interchangeability” and the test of “peculiar characteristics and uses” are 
but different verbalizations of the same criterion. The task is to find the area of effective 
competition, and the characteristics and uses formulation does not limit an inquiry to 
physical attributes and foreclose inquiry into the competitive situation. The tests require 
the same accumulation and scrutiny of facts and application of judgment. The question is: 
How effective must be the competition in the area of effective competition? The test of 

peculiar characteristics and uses” is not the only proper test of “line of commerce” in a 
Section 7, Clayton Act, case. 


See Acquisitions of Stock or Assets, Vol. 1, J 4207.375. 


Acquisition of Assets—Relevant Geographical Market for Television Programming 
Material—Metropolitan New York City Area—The metropolitan New York City area 
constituted a “section of the country,” within the meaning of Section 7 of the Clayton Act, 
for the purpose of determining the legality of an acquisition of exclusive distribution rights 
to feature motion picture films for television exhibition. It must be demonstrated that the 
patterns of trade and commercial realities of the industry sufficiently demarcate a particular 
section of the country. Feature films as well as all television programming material were 
sold in local television markets as distinguished from a national market; trade publications 
published information for the New York television market, consisting of the area served 
by the seven stations having as their transmitter site the Empire State Building in New 
York City; and the seven stations competed only with one another in the sale of television 
time for local advertising. 


See Acquisitions of Stock or Assets, Vol. 1, | 4207.425. 


Acquisition of Assets—Substantial Lessening of Competition—Acquisition of Distribu- 
tion Rights to Films for Television Exhibition—Where a producer-distributor of motion 
picture films for television exhibition, which was a wholly-owned subsidiary of a producer- 
distributor of films for theatrical exhibition which distributed its parent’s pre-1948 films for 
television exhibition, acquired the exclusive right to distribute for television exhibition 
approximately 600 pre-1948 feature films owned by another producer-distributor of films for 
theatrical exhibition, there was no reasonable probability of a substantial lessening of 
competition in the distribution of feature films for television exhibition or other television 
programming material in the metropolitan New York City area, even assuming that the 
relevant product market was feature films rather than all forms of television programming 
material. The acquisition of such rights did not result in the elimination of the grantor as an 
actual or potential competitor of the parent company or its wholly-owned subsidiary since 
the grantor was not engaged, and did not intend to engage, in the business of distributing 
feature films for television exhibition. There was no substantial lessening of competition in 
view of such factors as the competition afforded by other types of television programming, 
the advent of Videotape, the economic strength of buyers, the extent of the need for feature 
films, the quality of feature films held by the subsidiary as compared with those held by 
others, the availability of new unshown films which might be available, the diminishing 
character of the product, the circumstance that a high position in one year did not insure 
that such position would be maintained in the future, and the imminent release to television 
of post-1948 films. A substantial anticompetitive effect could not be determined by merely 
showing the subsidiary’s position in New York among some number of feature film 
distributors and its relative percentage of license fees contracted. In effect, the acquisition 


‘Trade Regulation Reports 1 69,766 


Court Decisions 


76,984 7 
U. S. v. Columbia Pictures Corp. 


8-12-60 


only enabled the subsidiary to replenish its source of programming to retain its share 
of the market. 

See Acquisitions of Stock or Assets, Vol. 1, J 4207.800. 

Department of Justice Enforcement and Procedure—Evidence—Exhibits Vv. Oral 
Business Testimony.—Government evidence, consisting of exhibits, did not preponderate in 
probative value over the defendants’ mass of credible oral testimony provided by business- 
men intimately acquainted with the industry in question. 


See Department of Justice Enforcement and Procedure, Vol. 2, J 8225. 


For the plaintiff: John Sirignano, Jr., Edward J. Harrison, and John M. O’Donnell, 
Attorneys, Department of Justice. 


For the defendants: Schwartz & Frohlich, by Arthur H. Schwartz, Irving Moross and 
Stuart G. Schwartz, and Davis, Polk, Wardwell, Sunderland & Kiendl, by Theodore 
Kiendl, Taggart Whipple, Henry L. King, Richard H. Pershan, and Roland W. Donnem, 
for Columbia Pictures Corp. and Screen Gems, Inc.; Daniel Glass, General Counsel, Screen 
Gems, Inc.; Adolph Schimel and Harold Lasser for Universal Pictures Co., Inc.; all of 
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Opinion, Findings and Conclusions 
GENERAL NATURE OF THE ACTION 


HeErLANDS, District Judge [In full text]: 
This is a civil antitrust action instituted 
by a complaint filed by the United States 
on April 10, 1958, under Section 4 of the 
Shernian' Act (ts; Us s:. ©. Sec.” 4) “and 
Section 15 of the Clayton Act (15 U.S. C. 
Sec. 26). It alleges violations of Section 1 
of the Sherman Act (15 U. S. C. Sec. 1) 
and Section 7 of the Clayton Act (15 
U.S. C. Sec. 18). The three defendants are 
Columbia Pictures Corporation (“Columbia”), 
Screen Gems, Inc. (“Screen Gems’), and 
Universal Pictures Company, Inc. (“Uni- 
versal’). 


The complaint alleges that the violations 
arise from the execution and subsequent 
performance of two interrelated agreements: 
an agreement entered into August 2, 1957, 
under which Screen Gems, a wholly-owned 
subsidiary of Columbia, was granted for ap- 
proximately fourteen years by Universal the 
exclusive license to distribute for television 
exhibition approximately six hundred Uni- 
versal feature films originally produced prior 
to August 1, 1948 for theatrical exhibition; 
and an agreement, executed concurrently by 
the three defendants, under which Columbia 
guaranteed performance by Screen Gems of 
all its obligations under the distribution 
agreement, and that Screen Gems would 
continue to be the exclusive licensee for 
television exhibition of substantially all 
Columbia pre-August 1, 1948 feature films. 


Under the distribution agreement, Screen 
Gems undertook television distribution of 
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the Universal feature films. Screen Gems 
was to receive certain specified percentages 
of the total income from such distribution, 
and guaranteed payment to Universal of 
annual minimums totaling $20,000,000 dur- 
ing the first seven years. 


The Government alleges that the agree- 
ments themselves are agreements to fix 
prices, illegal per se under Section 1 of the 
Sherman Act. It also alleges that, in 
the distribution since August 2, 1957 of the 
Universal and Columbia feature films by 
Screen Gems, prices were fixed and com- 
petition eliminated between Universal and 
Columbia per se in violation of Section 1 
of the Sherman Act. 


The Government further alleges that the 
exclusive distribution rights received by 
Screen Gems constituted the acquisition of 
an asset within the meaning of Section 7 
of the Clayton Act, the effect of which may 
be substantially to lessen competition in the 
distribution of feature films for television 
exhibition in New York City and the con- 
tiguous area known as Metropolitan New 
York. 


THE PARTIES—DEFENDANT AND 
JURISDICTION 


Defendant Columbia is a corporation or- 
ganized and existing under the laws of the 
State of New York, and transacts business 
and is found within the Southern District 
of New York. Columbia is in the business 
of producing motion pictures for theatrical 
exhibition which are distributed for such 
exhibition throughout the United States by 
subsidiaries and licensees. 


© 1960, Commerce Clearing House, Inc. 


Number 160—59 
8-12-60 


Defendant Screen Gems is a corporation 
organized and existing under the laws of 
the State of California, and transacts busi- 
ness and is found within the Southern Dis- 
trict of New York. Screen Gems is a 
wholly-owned subsidiary of Columbia, and 
is in the business of producing and dis- 
tributing films for television exhibition. Many 
of the films which it distributes for televi- 
sion exhibition were produced by other 
companies; and some of these films pro- 
duced by other firms were produced originally 
for exhibition in motion picture theatres. 


Defendant Universal is a corporation or- 
ganized and existing under the laws of the 
State of Delaware, and transacts business 
and is found within the Southern District of 
New York. Universal has, since 1912, been 
a producer and distributor of motion pic- 
tures for theatrical exhibition throughout 
the United States and the world. During 
those forty-eight years it has produced and 
distributed several thousand feature films 
by subsidiaries and licensees. The principal 
business of Universal has, for more than 
forty years, been the production and dis- 
tribution of motion pictures for theatrical 
exhibition. 


Each defendant is engaged in interstate 
commerce. There is no issue as to jurisdic- 
tion and venue. 


DEFINITIONS 


The following definitions are based on the 
record: 

(a) “Columbia”: 
poration. 


(b) “Screen Gems”: 


(c) “Universal”: Universal Pictures Com- 
pany, Inc. 

(d) “Distribution”: Offering to grant and 
sublicense, and entering into contracts granting 
and sublicensing, the right to televise any 
filmed, videotaped or live programming to 
(1) any person operating any television sta- 
tion or group of television stations, for 
televising over such station or group, (2) 
any sponsor sponsoring any telecast over 
any television station or (3) any advertis- 
ing agency, for exercise on behalf of any 
client sponsoring telecast over any televi- 
sion station. 

(e) “Release”: Advising or making known 
to prospective sublicensees that filmed, taped 
or live programming is in distribution. 


Columbia Pictures Cor- 


Screen Gems, Inc. 
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(f) “Feature Film”: A full length, copy- 
righted motion picture having a running 
time usually in excess of 60 minutes, origin- 
ally produced for exhibition in motion pic- 
ture theatres, including Westerns. 

(g) “Package”: Two or more feature 
films offered by a distributor for sublicens- 
ing to a sublicensee. 

(h) “The Agreement”: The Television 
License and Distribution Agreement executed 
by Columbia, Screen Gems and Universal 
on August 2, 1957, as of July 1, 1957. 

(i) “Sale”, “License” or “Sublicense’’: 
The transaction by which a distributor trans- 
mits to a television station the right to 
exhibit television programming. 

Lia B) ati oF ike 5 2 Exhibit 
submitted by defendants Columbia and Screen 
Gems. 
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submitted by defendant Universal. 


Prior PROCEEDINGS 


The complaint was filed April 10, 1958, 
more than eight months after the Distribu- 
tion Agreement was executed. Six months 
later, in October 1958, the Government 
moved to enjoin the continued performance 
by the defendants of the August 2, 1957 
Agreements, and for summary judgment as 
to the Section 1 charge. 

On November 3, 1958, defendants amended 
certain language of the Distribution Agree- 
ment which the Government had cited in its 
moving papers as proof of the per se 
illegality of the agreement. 

On January 22, 1959, the motion for sum- 
mary judgment was denied. The motion 
for preliminary injunction was partially 
granted, the defendants being enjoined from 
releasing more than fifty Universal feature 
films in any six-month period during the 
pendency of the litigation. U. S. v. Columbia 
Pictures Corporation [1959 TRADE CASES 
7 69,250], 169 F. Supp. 888 (S. D. N. Y. 
1959). 

PRETRIAL PROCEEDINGS 


Following these motions comprehensive 
pretrial proceedings took place. The parties 
propounded interrogatories upon each other 
and served answers thereto. Plaintiff took 
the deposition of one of the officers of 
Screen Gems. 
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Formal and informal pretrial hearings 
were held before the Court, during which 
proposed exhibits and the issues and con- 
tentions of the parties were thoroughly ex- 
plored among counsel and the Court. This 
resulted in the entry of a Pretrial Order on 
March 14, 1960, consented to by all parties, 
which embodied a number of stipulations 
of fact, cleared many objections to exhibits, 
and resulted in expediting the trial con- 
siderably. 


Some ASPECTS OF THE TRIAL 
PROCEEDINGS 


The trial, which commenced March 14, 
1960, lasted 17 court days and covered more 
than 2,600 pages of transcript. Upwards of 
250 exhibits were admitted into evidence. 
The Government called three witnesses i 
its case in chief and one rebuttal witness. 
Defendants Columbia and Screen Gems 
called eight witnesses. Defendant Universal 
called five witnesses. Of the foregoing thir- 
teen defense witnesses, the testimony of 
five (Schneider, president of Columbia and 
Screen Gems; Rackinil, president of Uni- 
versal, and Miles, Theuteberg and O’Neill 
of Universal) were stipulated to by the 
Government. 

Several motions were made during the 
course of trial. Defendants’ motion to dis- 
miss at the end of plaintifi’s case was 
denied. 

Plaintiff's motion at the end of its case 
for an order extending the partial pre- 
liminary injunction against Screen Gems 
releasing further Universal films was also 
denied, as was plaintiff’s renewed motion 
for the same relief made later during the 
course of trial. 

The Court reserved decision on all mo- 
tions at the conclusion of the evidence, and 
directed that the parties exchange and file 
proposed findings of fact and conclusions of 
law, and main and reply briefs. 


THe STATUTES INVOLVED 


The statutes involved herein are, in rele- 
vant part, as follows: 


Section 1 of the Sherman Act: 


“Every contract, combination in the 
form of trust or otherwise, or conspiracy, 
in restraint of trade or commerce among 
the several States, or with foreign nations, 
is hereby declared to be illegal. . . .” 
QS UnSxGeh) 
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Section 7 of the Clayton Act: 


“No corporation engaged in commerce 
shall acquire, directly or indirectly, the 
whole or any part of the stock or other 
share capital and no corporation subject 
to the jurisdiction of the Federal Trade 
Commission shall acquire the whole or 
any part of the assets of another corpora- 
tion engaged also in commerce, where in 
any line of commerce in any section of 
the country, the effect of such acquisition 
may be substantially to lessen competition, 


TSO S SEAS) 


THE DIsStRiBUTION AGREEMENT 


The Distribution Agreement was admitted 
into evidence as Government’s Exhibit Gl. 
It was, as stated, executed by defendants 
August 2, 1957. Its essential terms are sub- 
stantially as follows: Universal granted to 
Screen Gems exclusive television distributor- 
ship of the approximately 600 feature films 
produced and released for theatrical exhibi- 
tion by Universal prior to August 1, 1948 
(with limited exceptions not material). The 
distributorship is for a period of up to 14 
years and is not assignable. Universal 
granted only the right to distribute the 
films for television exhibition; Universal 
reserved all other rights in the films and 
continues to own them (Sections III, VII 
of Distribution Agreement). 


In addition, the Distribution Agreement 
required Screen Gems to distribute the 
features diligently in order that the greatest 
possible revenues may be realized for itself 
and Universal (Section V). Screen Gems 
was required to release not less than 78 
Universal features in each of the six aunual 
periods (Section V.6) and to negotiate to 
sublicensees concerning the Universal fea- 
tures on a non-discriminatory basis (Sec- 
tion V). After Screen Gems recoups certain 
distribution expenses, it is to be paid a 
percentage of the net proceeds as its dis- 
tribution fee; Universal is entitled to the 
balance (Sections X.7, X.8). Screen Gems 
is required to make annual minimum pay- 
ments to Universal which total $20,000,000 
over seven years (Section X). 


The Agreement provided that all sales 
and other policies relating to Universal 
pictures and their distribution should be 
formulated jointly by Screen Gems and 
Universal (Section V.3); that Screen Gems 
would not grant any sublicense for Uni- 
versal’s pictures on terms less favorable than 
for Columbia’s (Section V.7); and that 
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Screen Gems would submit to Universal, 
in advance of the release of any Universal 
features, a schedule of minimum prices be- 
low which Screen Gems was not to sub- 
license the Universal features without Uni- 
versal’s approval (Section V.7). 


The Agreement permits Universal to con- 
duct an audit of Screen Gems’ sales records 
(Section XI) and requires Screen Gems to 
render reports to Universal showing the 
sublicensing of each Universal film and the 
sublicensing of other films included in trans- 
eine involving Universal films (Section 

igs 


The Agreement also provided that the 
revenues resulting from a sublicense which 
includes both Universal features and Co- 
lumbia features shall be allocated to Uni- 
versal and to Screen Gems on the basis of 
the value assigned by those defendants to 
each of the features included in the sub- 
license (Sections V, X). To effectuate this 
purpose, in those cases where a package 
of feature films is composed of Columbia 
features and Universal features, Universal 
and Screen Gems agree on the proportion 
of revenues attributable to each company 
on the basis of the relative value of the 
features each has contributed to the pack- 
age. The allocation proportion is achieved 
by assigning to each feature in the package 
ae classication,, either, ..A’- B+, 10 .0r 
“TD”, according to its relative value (Sec- 
tion V.14). 

The Distribution Agreement was amended 
by the parties on November 3, 1958 in cer- 
tain respects directly pertinent to the issues 
raised under the Sherman Act. The amend- 
ments will be discussed below in that 
connection. 


THE SHERMAN Act SECTION 1 CHARGE 
The Issues Stated 


Both sides see eye-to-eye on the proposi- 
tions that an agreement to fix prices is 
illegal per se; and that, where the attacked 
arrangement is one to fix prices, the trial 
court must reject as immaterial and irrele- 
vant defendants’ proferred evidence of their 
intent, motive and good faith in entering 
into the agreement or of the beneficial eco- 
nomic effect of the agreement. 


The parties are, however, in fundamental 
disagreement as to whether the contract 
herein is an agreement to fix prices, either 
by its terms or by its operation. In essence, 
the plaintiff’s position is that the agreement 
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on its face is one to fix prices; that extrinsic 
evidence of the genesis and economic mo- 
tivation of the agreement is therefore im- 
material; and that the actual operation of 
the contract is corroborative of its price- 
fixing character. ‘Consequently, the plain- 
tiffs strategy has been to present and rely 
on an almost exclusively documentary case; 
and its tactic has been to emphasize the 
wording of certain clauses in the agreement 
and the plaintiff's conception of how these 
clauses operated in practice. 


Taking sharp issue with each of plaintiff’s 
contentions, defendants have argued that 
a mere reading of the agreement would not 
enable the court to reach a definitive con- 
clusion, either in point of fact or as a matter 
of law, as to whether the contract is one 
to fix prices. On the contrary, defendants 
assert, a finding and conclusion as to whether 
or not this agreement is a price-fixing de- 
vice can be formulated only on the basis 
of a realistic view in depth of the agree- 
ment—its origin, motivation, objectives, 
wording (as the various clauses were nego- 
tiated, drafted and finalized), and its actual 
operation and effect. Such evidence, the 
defendants say, is offered—not to legiti- 
matize an agreement to fix prices—but to 
demonstrate that, viewed in the totality of 
the facts, the agreement has none of the 
characteristics of an agreement to fix prices, 
as that term is conventionally used. 


These rival contentions were put forward 
and argued at length during the extensive 
informal and formal pre-trial conferences 
and hearings, as well as in pre-trial legal 
memoranda submitted by both sides. The 
court, having considered the legal argu- 
ments and having read the proposed ex- 
hibits and heard summaries of the proffered 
proof, decided that the defendants should 
be permitted to present a full case in accord- 
ance with the rationale of their analysis. In 
the course of the trial, the defendants did 
make a comprehensive presentation through 
live witnesses, stipulated testimony, and 
extensive documentary proof. 


A restatement of the Sherman Act Sec- 
tion 1 issues and a brief outline of the 
Clayton Act Section 7 issues will facilitate 
a consideration of the trial record. 


Sherman Act Sec. 1. The Government 
alleges that defendants entered into an 
unlawful combination and conspiracy con- 
sisting of a “continuing agreement, under- 
standing and concert of action by the de- 
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fendants” (par. 19). It is alleged that the 
“defendants have effectuated the aforesaid 
combination and conspiracy in part by 
means of” the Distribution Agreement 
(par. 20). Plaintiff charges that the “effects” 
of the classification provisions of the Dis- 
tribution Agreement and of the “less favor- 
able” treatment clause “have been and un- 
less restrained will be to fix and maintain 
uniform and identical minimum prices and 
to eliminate price and other competition 
between Columbia, Screen Gems and Uni- 
versal, in the distribution and licensing of 
feature film for television exhibition through- 
out the United States” (par. 24). 


The Government has urged from the out- 
set that the foregoing alleged conspiracy 
and combination is illegal per se under 
Sherman Act Section 1. The Government 
has, with deliberation and persistence, set 
forth its contention that it need prove its 
case solely by reference to the four corners 
of the Distribution Agreement, without ref- 
erence to the extrinsic facts. 


Consistent with this claim, the Govern- 
ment stipulated in Pretrial Order Par. 13(n) 
that “In connection with the Sherman Act 
Section 1 cause of action and the allega- 
tions in the complaint relating thereto, the 
Government is not relying upon any oral 
understanding or parol agreement between 
Columbia, Screen Gems or Universal ex- 
trinsic to the written agreement of August 
2, 1957.” ‘And further, the Government 
stipulated in Par. 13(0) of the Pretrial 
Order that “The agreement of August 2, 
1957 was the result of arm’s length bar- 
gaining between the parties, and the parties 
in entering into said agreement did not have 
the motive to fix prices within the meaning 
of Section 1 of the Sherman Act.” 


It is thus clear that the broad issue in 
the Sherman Act charge in this case is 
whether, in the face of the fact that the 
parties did not have the motive, purpose 
or intent to fix prices, and without proof 
by plaintiff of any effect of the Distribution 
Agreement in the market place, the Court 
can hold the Distribution Agreement to be 
illegal on its face as a price fixing arrange- 
ment such as is condemned per se by the 
Sherman Act. 


To bring this issue into sharper focus, 
defendants have not asserted that “price 
fixing” arrangements, once found, are not 
illegal per se. In defendants’ submission, 
the issue before this Court was to determine 
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what constitutes price fixing under the 
decisional authorities. 

The Government is not claiming that the 
fact that Columbia and Universal are dis- 
tributing through the agency of Screen 
Gems in mixed packages constitutes by it- 
self an illegal per se arrangement. 


As was stated in the record (2605-06): 


“The Court: Now let me see in the 
interest of saving time whether I cannot 
formulate the second issue. 

“The government claims that by virtue 
of the fact that Columbia and Universal 
got together through the medium of Screen 
Gems, and sold through Screen Gems 
feature films of each, either alone or in 
mixed packages, that the effect of that 
was necessarily to eliminate competition 
between Universal and ‘Columbia in re- 
gard to feature films to be used as pro- 
gramming material on TV stations. 

“Do you claim that? 

“Mr. Harrison: No, your honor. 

“The ‘Court: All right, you tell me 
what you claim. , 

“Mr. Harrison: We claim that not merely 
the fact that they got together—that per 
se we do not claim is illegal, but we say 
that the arrangement by which they got 
together, that is, the specific provisions 
of the agreement whereby they deter- 
mined in advance a formula—they deter- 
mined in advance how much would be 
received for each Universal and each Co- 
lumbia feature film in relation to each 
other, and they entered into the proviso 
of Section V.7 where no Universal feature 
film shall be sold for less than a Columbia 
feature film, that that was the per se 
illegality.” (emphasis added) 

The Sherman Act issues thus resolve 
themselves into two contentions, as articu- 
lated by Government counsel (2610-14): 

1. Does the proviso of Section V. 7 of 
the Distribution Agreement, relating to the 
“less favorable” treatment of Universal fea- 
tures, and the implementing sections, relating 
to minimum rate schedules, constitute price 
fixing illegal per se? As to this issue, the 
Government contends that it is immaterial 
and irrelevant as to how the contract was 
carried out and performed, that the issue 
must be decided by looking only to the 
language of the contract and nothing else, 
and that the contract provisions are self- 
explanatory, self-illuminating and self-de- 
fining, requiring no explanation as to what 
was intended, how the parties operated and 
the practical purposes sought to be served. 
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2. Do the classification provisions of the 
Distribution Agreement constitute price fix- 
ing illegal per se? In this connection, the 
Government asserts that the Court must go 
beyond the four corners of the Agreement 
and “must analyze their operations”. 


As to (1), it is defendants’ position that 
the provisions of Section V. 7 of the Dis- 
tribution Agreement, and related provisions, 
do not call for price fixing on their face and 
have not operated as such. Moreover, this 
very section of the contract was completely 
eliminated by the amendment of November 
3, 1958, as was the provision for the sub- 
mission to Universal of minimum rate sched- 
ules. Defendants have made it manifestly 
clear that they do not intend to revert in 
any way to these provisions. Thus, the very 
provisions upon which the Government rests 
its contention of illegality have already been 
carved out of the Agreement. Despite the 
amendment, the Court will adjudicate the 
legality of the agreement both prior and 
subsequent to November, 1958. 


As to (2), defendants submit that classifi- 
cation did not operate to fix prices at which 
Columbia and Universal feature films were 
licensed or sublicensed to television stations, 
and that these provisions were inserted in 
the Agreement solely as an internal pro- 
cedure to facilitate allocation of the proceeds 
of licenses and sublicensés between Columbia 
and Universal on the basis of the relative 
value each contributed to the package of 
films sold. 


Defendants pose a third issue: whether 
the clauses objected to by the Government, 
even assuming arguendo that they are anti- 
competitive in effect, are ancillary to the 
main, concededly legitimate, transaction of 
Screen Gems distributing Universal features 
and, as such, whether their validity under 
the cases must be determined by their rea- 
sonableness under all the circumstances. 


Clayton Act Sec. 7. The issues under 
the Clayton Act may be defined as follows: 


(1) Whether Screen Gems acquired an 
asset within the meaning of Sec. 7 when it 
obtained an exclusive limited license under 
a copyright to distribute Universal feature 
films for television exhibition. 


(2) What is the appropriate “line of com- 
merce.” The Government contends that 
feature films for television exhibition have 
sufficiently peculiar characteristics and uses 
to constitute them an appropriate line of 
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commerce within which the probable future 
effects of the acquisition may be evaluated. 


Defendants submit that feature films do 
not have such sufficiently peculiar char- 
acteristics and uses, and that the appro- 
priate line of commerce is broader than 
feature films and include other films and 
television programs. 


(3) Whether, as the Government claims, 
the New York metropolitan area is an ap- 
propriate “section of the country” within 
the meaning of Sec. 7 of the Clayton Act. 
Defendants submit that plaintiff has failed 
in its burden of proof in establishing that 
the New York metropolitan area is an area 
of effective competition, by itself significant 
and distinguishable from other parts of the 
country. 


(4) The fourth and final issue under the 
Clayton Act charge is reached only if the 
Government prevails on each and every one 
of the foregoing three issues. If the issue 
is reached, the question is whether the 
effect of the acquisition by Screen Gems 
of the license for television distribution of 
the Universal feature films may be substan- 
tially to lessen competition in the distribu- 
tion of feature films for television exhibition 
in the New York television market. 


The Government acknowledges that it 
has the burden of proof on all issues in the 
case, Clayton Act as well as Sherman Act. 
This means, under the Clayton Act, that 
if the Government has failed to sustain its 
burden of proving by a fair preponderance 
of the credible evidence any one of the four 
contentions enumerated above, defendants 
are entitled to judgment dismissing that 
charge. 


Description of the Television Industry 


The television industry in the United 
States is relatively new. Illustrative sta- 
tistics show the tremendous expansion and 
growth within the ten-year period 1949 to 
1958: in 1949 there were but 98 commercial 
television stations in the United States, 
whereas ten years later there were 514. 

The number of total TV sets in the 
country grew in the ten-year period from 
1,000,000 to 47,000,000, while at the same 
time the number of television homes ex- 
panded from 940,000 to 41,924,000. 


Concurrently, television broadcasting reve- 
nues and expenses and volume of television 
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advertising grew with dynamic leaps and 
strides, 
In New York City there are seven com- 


mercial television stations: Channel 2 
(WCBS-TV), Channel 4 (WRCA-TV), 
Channel 5 (WNEW-TV), Channel 7 
(WABC-TV), Channel 9 (WOR-TV), 
Channel 11 (WPIX) and Channel 13 
(WNTA-TV). WCBS-TV is affiliated 
with the CBS network, WRCA-TV is 


affiliated with the NBC network and 
WABC-TV is affiliated with the ABC net- 
work. The other four stations presently 
have no network affiliation. 


The physical picture projected by the 
seven New York stations on television sets 
in the homes in the New York area extends 
beyond the confines of the city itself. Each 
of the seven stations has its transmitter 
site on the Empire State Building in New 
York City, and the power to transmit an 
image extends to a radius of approximately 
75-90 miles from the Empire State Building. 


Television stations throughout the country 
are on the air for a major portion of the 
day, every day of the week. While the 
sign-on and sign-off times vary from sta- 
tion to station, and even for the same sta- 
tion from month to month and year to 
year, it can be said generally that stations 
are exhibiting programming material from 
early morning to late evening. This is 
particularly so in New York, although there 
is no substantial difference in the program- 
ming technique and practice by television 
stations located outside of New York from 
those located in New York. 


Television programming consists of pro- 
grams produced on motion picture film, 
programs presented live on stage and, of 
more recent development, programs recorded 
on Videotape, a new development in the 
industry which permits instantaneous re- 
production of sight and sound on magnetic 
tape, which can be played over and over 
again as in the case of programs produced 
on film. 


Film programs consist of those motion 
picture films produced specifically for tele- 
vision and those produced originally for 
theatres but which have been made avail- 
able for television exhibition. Feature films 
fall within the latter category. 


1 TV licensing of pre-1948 films does not pro- 
duce an income (‘‘residuals’’) to the original 
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The following basic fact must be em- 
phasized at the outset. Only pre-August 1, 
1948 feature films are involved in the Gov- 
ernment’s charges. For purposes of this 
case, pre-August 1, 1948 feature films are 
generally referred to as “feature films” 
(without a date) or, sometimes, as “pre- 
1948 feature films.” 


The dividing date-line between “pre” and 
“post” August 1, 1948, comes about as a 
result of a labor union controversy in the 
movie and TV industries Script writers, 
performers, and others (directors, camera- 
men, stagehands) want a “cut” of the reve- 
nue from the TV exhibition of feature films 
produced after August 1, 1948. No similar 
claim has interfered with the TV licensing 
of pre-August 1, 1948 feature films.’ 


Consequently, pre-August 1, 1948 feature 
films have thus far been available for TV 
exhibition, while post-August 1, 1948 feature 
films have not been released for that use. 
When the labor controversy is settled (and 
this is imminent) post-August 1, 1948 fea- 
ture films will be sold or licensed for TV 
exhibition, and thus compete with pre- 
August 1, 1948 feature films. 


“Pre-1948 feature films” are a product of 
finite quantity. There is a fixed inventory 
of that product. It cannot be replenished. 
Moreover, it is a. continuously depleting 
property in the sense that, with each repeat 
or rerun, its economic value approaches zero. 


In sharp contrast, the quantity of post- 
August 1, 1948 feature films has an “open 
end;” there is no limit on their number. 
The significance of post-1948 feature films 
is coaxial—quantity plus quality. Qualita- 
tively, post-August 1, 1948 feature films 
have much greater value than pre-August 
1, 1948 feature films, because the established 
stars are beter known to present-day audi- 
ences, and the technological production is 
improved. Moreover, in theme, character 
portrayal, and costuming, post-1948 feature 
films are closer to current taste and con- 
temporary trends, and thus have enhanced 
audience identification and audience appeal. 


The same qualitative and quantitative 
comparison is to be made between pre-1948 
feature films and current live TV shows, 
taped recordings of such live shows (i. e. 
videotapes) and syndicated films (i. e, films 
that are made specially for TV exhibition). 


writers, except in occasional cases where they 
owned a share of the picture. 
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Live shows, taped live shows, and syndi- 
cated films—like post-August 1, 1948 fea- 
ture films—are types of TV programming 
material that do not have a fixed inventory 
limitation. They, too, are keyed to current 
tastes, thereby facilitating commercial ex- 
ploitation of the vogue. 


Economic realities thus compel an ap- 
praisal of pre-1948 feature films in a market 
context that includes domestic and foreign 
post-1948 feature films, live shows, video- 
taped live shows, and syndicated films. 


For all practical purposes, TV program- 
ming is an adjunct of the advertising busi- 
ness. The end: maximum viewing audience 
and, consequently, maximum _ purchasers. 
The means: TV programs. 


TV programming is a mixture of show 
business and advertising. It is a form of 
economic symbiosis. 


The TV stations are interested in adver- 
tising revenue. The TV industry is subject 
to the pressure for higher ratings and 
higher profits. 


TV programming is dynamic, experi- 
mental, free from fixed patterns, subject to 
the requirements of advertisers and spon- 
sors, and catering to the advertising experts’ 
image of the largest common denominator 
of public taste. Variety is the spice and 
therefore the necessity of TV programming. 
A partial cataloguing of the varieties of TV 
programming demonstrates that it covers 
a broad spectrum, the elements of which 
include such items (to use the cant of the 
trade) as “Westerns,” “adventure tales,” 
“suspense drama series,” “private eyes,” 
“Civil War action series and Civil War spe- 
cials,” “hilarious comedy,” “humor,” “song, 
dance and comedy specials,” “Shakespeare,” 
“television biography” (intimate close-ups 
of famous personalities), “news specials,” 
“opera,” “contests,” “quiz shows,” “sports 


events,” “wisdom,” and “religion.” 


TV is a prime advertising medium be- 
cause the audience for programs can be 
turned into a market for advertised wares. 
The sponsor pays for a program, not pri- 
marily to entertain viewers, but to get them 
to listen to his advertising messages, the 
commercials, which persuade them to buy 
his product. The commercial may be one 
or more long or short announcements in 
the course of an extended network program 
or a ten-second plug on a local station. 
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A sponsor has a good deal to say about 
the quality, the content and the general 
character of a program he pays for. To 
get a program, he turns to his advertising 
agency. 


The advertising agency is a considerable 
power in TV. The money that pays for 
programs funnels through the advertising 
agency, which picks a program for a spon- 
sor, fits it with commercials to sell the 
sponsor’s products, and buys broadcasting 
time from a TV network or station. 


Sometimes agencies actually produce a 
show for a sponsor. But more and more 
the advertising agencies turn for program- 
ming material to the TV distributors. 


The distributor or packager may be an 
independent producer who puts a complete 
show together, sometimes from opening 
music to closing commercial. Packagers or 
distributors will either produce a complete 
live show or, more usually, a film series 
which will run a number of episodes or 
license feature films. 


The networks are largely middlemen, 
taking programs from sponsors and trans- 
mitting them over cable lines to local sta- 
tions, which pass them on to the viewers. 
The cable wire and related facilities, loosely 
hold together the network’s wholly-owned 
stations, plus independently-owned affiliates, 
with which the network contracts to fur- 
nish a certain number of programs. 


The reality of TV is an ever-fluctuating 
relationship between three economic powers: 


(1) representatives of the networks and 
independent stations, 


(2) sponsors and their advertising agen- 
cies, and 


(3) packagers and distributors of TV 
programming materials. 


As broadcasting hours stretched out from 
predawn to past midnight, the TV stations 
turned to outside program packages and 
distributors for programming material to 
fill up the schedule. 


The content of TV programs is influenced 
by the real or suspected views of the TV 
audience. The TV industry tries to give 
the viewers what they want. It tries to find 
out what they want through the rating sys- 
tems. The ratings are meant to establish 
how many people actually see TV shows. 
There are three major rating services, and 
they use different ways to poll viewers. 
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Trendex bases its results on 1,000 telephone 
calls made at random to possible TV view- 
ers in 25 cities. Nielsen attaches meters to 
1,200 TV sets; and these keep a record of 
how much and when the sets are used. 
Arbitron, using another set attachment, 
keeps a continuous electronic check on the 
set and beams its findings to a computer. 


The main task of a TV program is to 
get the highest possible number of viewers 
for the sponsor, thereby achieving the high- 
est possible profits. At present, television 
does not sell-its product, i. e., entertainment. 
It exists only to sell other wares. 


To recapitulate, programming viewed on 
American television results from the inter- 
meshing of a number of entities, the chief 
of which are advertisers and advertising 
agencies, television networks, commercial 
television stations, producers and distrib- 
utors of programming, station representa- 
tives, and the common carrier providing 
interconnection. 


There are three television networks in 
the United States: Columbia Broadcasting 
System (CBS), National Broadcasting Com- 
pany (NBC) and American Broadcasting 
Company (ABC). Each of the networks 
owns and operates television stations in 
cities throughout the country, including 
New York, as follows: 


Location 
Network Stations Covered 
ABC WABC-TV New York 
WBKB Chicago 
WXYZ-TV_ Detroit 
KABC-TV_ Los Angeles 
KGO-TV San Francisco 
CBS WCBS-TV New York 
WBBM-TV Chicago 
KNXT Los Angeles 
WCAU-TV Philadelphia 
WxXIX Milwaukee 
Wik © de Hartford 
KMOX-TV St. Louis 
NBC WRCA-TV New York 
WNBC Hartford 
WRC-TV Washington, D. C. 
WNBO Chicago 
WRCV-TV_ Philadelphia 
KRCA Los Angeles 


Many of the more than 500 commercial 
television stations throughout the United 
States are affiliated by contract with one or 
more of the three television networks. 
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Programs created originally for television 
viewing are produced by networks, stations, 
advertising agencies and independent pro- 
ducers. 

Television programming is supplied to 
stations by networks, independent distrib- 
utors, advertisers and the stations them- 
selves. Distributors of filmed programming 
(made originally for television or for mo- 
tion picture theatres) and- videotaped pro- 
gramming sublicense their programming to 
stations, advertisers and networks. 

While programming may be paid for or 
produced in the first instance by stations, 
it is advertisers who in the final analysis 
bear its cost. Networks act as selling agents 
for the stations which they own and op- 
erate and with which they are affiliated in 
selling advertising time on the stations. 
Stations also employ other sales agents, 
called station representatives, to sell their 
commercial time to advertisers. 


Networks arrange with American Tele- 
phone & Telegraph Company, the common 
carrier for interconnection, to deliver net- 
work programming to their owned and 
operated stations and to the affiliated sta- 
tions. 


Tue DIstrRIBUTION AGREEMENT Is Nort 
AN ARRANGEMENT To FIx PRICES 


An agreement to fix prices is illegal 
ber se, without regard to motive, market 
control, or the amount of commerce affected. 

United States v. McKesson & Robbins, Inc. 
[1956 TrapeE Cases 68,368], 351 U. S. 305 
(1956) ; United States v. Line Material Co. 
[1948-1949 TrapE Cases {[ 62,225], 333 U. S. 
287 (1948); United States v. Paramount Pic- 
tures Corp. [1948-1949 TrapE CASES J 62,244], 
334 U.S. 131 (1948); United States v. Mason- 
ite Corp. [1940-1943 TrapE Cases { 56,209], 
316 U.S. 265 (1942) ; United States v. Socony 
Vacuum Oil Co. [1940-1943 TrapE CAaA'sES 
7 56,031], 310 U. S. 150 (1940) ; United States 
v. Trenton Potteries Co., 273 U.S. 392 (1927); 
Virginia Excelsior Mills Inc. v. Federal Trade 
Commission [1958 TrapE Cases J 69,066], 
256 F. 2d 538 (4th Cir. 1958). 

But the facts adduced at the trial do not 
bear out the plaintiff’s allegation that the 
distribution agreement is an arrangement to 
fix prices. 

Appalachian Coals v. United States [1932- 
1939 Trape Cases § 55,025], 288 U. S. 344 
(1933) ; Standard Oil Co. (Indiana) v. United 
States, 283 U. S. 163 (1931) (“Cracking” 


© 1960, Commerce Clearing House, Inc. 


RS tee be we 


Number 160—67 
8-12-60 


case); Chicago Board of Trade v. United 
States, 246 U. S. 231 (1918); United States 
v. Morgan [1953 Trape Cases {[ 67,586], 118 
F. Supp. 621, 689,691 (S. D. N. Y. 1953) 
(“Investment bankers” case). 


The evidence has been tested and meas- 
ured against the criteria established by the 
foregoing authorities. 


The evidence establishes the total lack of 
purpose, intent or motive to fix prices. 


Concededly defendants did not have the 
motive to fix prices. As the Government 
stipulated in Pretrial Order 13(0): 


“The agreement of August 2, 1957 was 
the result of arm’s length bargaining be- 
tween the parties, and the parties in en- 
tering into said agreement did not have 
the motive to fix prices within the mean- 
ing of Section I of the Sherman Act.” 


The record is equally conclusive that the 
parties entered into the arrangement for 
legitimate business purposes without intent 
to fix prices. During the course of trial the 
Government stipulated that, if called as 
witnesses, Abe Schneider, the president of 
Columbia and Screen Gems, and Milton 
Rackmil, the president of Universal, would 
testify to certain facts embodied in the 
stipulation. These were read into the record 
and stand uncontradicted and unimpeached 
in any way. Schneider testified (1371-2): 


“In entering into the agreement of 
August 2, 1957, Government Exhibit G-1, 
neither Columbia Pictures nor Screen 
Gems intended to fix prices or to elimi- 
nate competition and the agreement of 
August 2, 1957 was not entered into for 
that purpose.” 

Similarly, Rackmil testified that Uni- 
versal did not enter into “any agreement for 
an illegal purpose”, and that the distribution 
agreement was executed “in the exercise of 
our best business judgment, for reasonable 
business requirements and for a lawful pur- 
pose” (1903). 

The testimony of Schneider and Rackmil, 
and the corroborative testimony of other 
executives of the defendants, Hanft, Hyams 
and Gluck, establish the business reasons 
for the parties’ entering into the distribu- 
tion agreement. 

From Universal’s standpoint, it had prior 
to August 2, 1957, a library of pre-August 
1, 1948 feature films which was considered 
by it to be of real value for television ex- 
hibition. As Rackmil and Gluck emphasized, 
although Universal was in the business of 
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distributing feature films to motion picture 
theatres, it had never been in the business 
of distributing feature films or any other 
form of programming to television stations, 
and it is not possible to utilize theatrical 
distribution facilities in the television field. 


As Rackmil testified (1892-3): 


“The distribution of motion pictures for 
television exhibition is a separate and dis- 
tinct business from that of distributing 
motion pictures for theatrical purposes. 
* * * Distribution of motion pictures for 
television requires a separate and distinct 
sales and promotional organization. * * * 
The techniques of promotion, advertising, 
purchase and sale are entirely different. 
The same personnel has not been and 
cannot be employed interchangeably.” 


For that reason Universal was faced with 
the choice of establishing a new distribution 
organization for itself or licensing its library 
of feature films to an existing independent 
organization. Prior to any negotiations with 
Screen Gems, the Universal management 
made the decision not to enter the televi- 
sion distribution business; and from that 
point sought a responsible and competent 
firm through which it could realize the 
potential income from television exhibition 
of its feature films. 


The evidence adduced at the trial estab- 
lishes further that Universal received offers 
from and negotiated with a number of or- 
ganizations which sought the distribution 
rights to the feature films. The choice 
finally narrowed down to Screen Gems. 


Screen Gems had an experienced distribu- 
tion organization in all forms of filmed 
television programming. It was set up to 
distribute nationally. It had the financial 
responsibility and backing, not only of its 
own resources, but also of its parent Co- 
lumbia. Finally, Screen Gems was engaged 
in the so-called retail method of distribut- 
ing films. 


Universal had made the business deter- 
mination prior to August 2, 1957 that be- 
cause the quality of its feature film library 
was not as good as those of the rest of the 
motion picture industry, the most profitable 
method of distributing the films would be 
to release them to television stations around 
the country in small packages, rather than 
licensing the entire library at once, This 
required the facilities of a national organi- 
zation experienced in the syndication of 
television material. Screen Gems not only 
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fit the bill in this regard but had specific 
experience in the retailing of the feature 
film library of Columbia. 


On its part, Screen Gems sought the dis- 
tribution rights to the Universal library in 
order to replace its dwindling supply of pro- 
gramming material. 


Screen Gems had obtained the distribu- 
tion rights to the Columbia library in 
February 1956. By mid-summer 1957, half 
of the Columbia films had already been re- 
leased by Screen Gems; only about 190 
salable Columbia features reinained. Re- 
plenishment was necessary in order to main- 
tain the overhead required to support a 
national distribution organization. 


Hanft, vice president and treasurer of 
Screen Gems described the problem graphi- 
cally (411-13): 


“Basically, we need to acquire pro- 
grams to keep our sales staff busy, and 
then after we acquire programs we need 
to get more sales. It is an interrelated 
process. The success of our company 
depends upon the acquisition of programs 
for distribution. Involved in that is a 
study of the marketplace and the needs 
that the television industry have for pro- 
gramming so that acquisitions of program- 
ming would become intelligent acquisitions. 


“We tried to obtain the information 
concerning the marketplace by a constant 
flow of reports from our sales staff, from 
trade journals, from personal knowledge 
gathered through meeting with various 
people in the industry. 


“Based upon that information concern- 
ing the needs of the marketplace, we will 
then make efforts to acquire program- 
ming, such as the Burns and Allen films, 
some 239-odd programs, the Universal 
features, the Fireside programs. 

“We do this because we have a fixed 
nut. We have an overhead. We have an 
operation to run, and the more films we 
can run through that operation the lower 
will be the cost of distribution on a per- 
centage basis. That means that our profits 
will increase if we can reduce our cost of 
distribution. 


“At the same time that means that we 
can support and maintain the relatively 
large independent organization that we 
have, and hopefully throw off some profits 
for the stockholders, 

“In order to do this, again, after we 
have acquired programming, we now have 
to merchandise it, that is, show it. This 
means we have to package it. We have to 
offer it attractively. We have to adver- 
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tise it. We have to put it into the market- 
place so that people will spark to it and 
take an interest in it and want to buy it. 


These were the motivating factors that 
brought the parties together in the summer 
of 1957. 


The resulting distribution agreement, con- 
sisting of 57 carefully drawn pages, was 
entered into after hard bargaining on both 
sides and long and arduous negotiations 
over all of the details of the arrangements. 


In the interest of a clear and complete 
record, the Court will now set forth a num- 
ber of detailed findings and conclusions 
concerning the economic background of the 
parties, their business activities leading to 
the agreement, and the provisions and op- 
eration of the agreement: 


1. Milton R. Rackmil assumed the presi- 
dency of Universal in 1952; has been its 
president since that date, and has been re- 
sponsible for its business plans and policies. 


2. United World Films, Inc. (hereinafter 
referred to as “United World”) is a Dela- 
ware corporation, and all its stock is owned 
by Universal. 


3. United World was organized in 1946. 
Since that time its principal business has 
been the distribution of 16 mm. films for 
non-theatrical purposes. 


4. United World’s activities in television 
consisted chiefly in supply stock footage 
from its newsreel library to networks, ad- 
vertisers and television producers which 
were assembling shows for television ex- 
hibition. 

5. An insubstantial and minor portion of 
United World’s business consisted of the 
offering of a small group of non-theatrical 
short subjects to existing television stations 
for exhibition thereon. These consisted of 
several series of 12%4-minute subjects as- 
sembled from discontinued theatrical shorts, 
newsreel footage and library footage. They 
were titled “Stranger Than Fiction,” “Sports 
Scholar,” ‘Headlines on Parade” and “Go- 
ing Places.” 

6. Beginning in or about 1948 United 
World produced spot commercials. These 
were advertising footages made for a par- 
ticular sponsor, and having a running time 
of less than one minute. These were in- 
serted in television programs by others and 
were used to advertise a product. 


7. The production of spot commercials 
is a specialized single line phase of film 
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production and is not programming for 
television or television distribution. 

8. The spot commercial business of Uni- 
versal accounted for the major proportion 
of Universal’s television business. 

9. Exhibit U-] through U-8 are the offi- 
cial reports of Universal and were prepared 
from its books and records. They contain 
statements of policy of the company, and 
financial statements certified to by inde- 
pendent public auditors, Price, Waterhouse 
and Company and Peat, Marwick, Mitchell 
& Company. 

10. For the fiscal year ending November 
1, 1952, Universal’s annual report contained 
the following statement: 


“We are continuing to develop plans 
for the production of films for television. 
Although our program at this time is in 
an experimental stage it is our hope that 
this part of our business can be developed 
in the future.” 


11. Universal’s annual reports for the 
period beginning November 2, 1952 and 
ending October 31, 1959 contain no refer- 
ence to the production or distribution of 
material for television programming. Uni- 
versal was not engaged in either the production 
or distribution of material for television 
programming. 

12. In early 1952 a series of thirteen 
one-half-hour shows entitled “Fighting Man, 
U.S. A.” was produced by Universal solely 
for television distribution. This series, pro- 
duced at a cost of more than two hundred 
fifty thousand dollars ($250,000) proved a 
financial failure. After 1952, the sales policy 
of Universal did not include production, 
distribution or programming for television. 


13. The Universal annual reports indi- 
cate the contract with Screen Gems is not 
carried as an asset by Universal. “A pro 
rata share of the annual minimum guaranty 
is to be taken into operations each monthly 
accounting period.” 

14. In 1955 and early 1956 Universal 
granted certain television rights to various 
distributors. 

15. Universal licensed a group of ninety- 
seven specially made low-budget short-length 
Westerns to Victory Enterprises by agree- 
ment dated November 30, 1944. These were 
not part of Universal’s library nor were 
they considered as such since they were a 
particular group of old, played-out, inferior 
Westerns. 
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16. These ninety-seven in their theatrical 
release were called program Westerns. They 
were not carried under the regular release 
schedules. At best, they would play the 
second half of a double bill at a small 
theatre; had a continuing star; were not 
considered part of the Universal library; 
and were carried in a category by themselves. 


17, Eight pictures, referred to as the 
Mayfair Group, and in which others had a 
financial interest, were licensed to television 
distributors in 1956 when their parties in 
interest (other than Universal) were most 
adamant in getting additional revenue for 
these pictures from television. 


18. This Mayfair Group was licensed to 
National Telefilm Associates, a distributor 
to television stations which was also, at 
that time, the exclusive distributor to television 
of the features of Twentieth Century-Fox. 


19. Six other pictures in which Universal’s 
basic rights were about to expire were also 
licensed to television distributors in 1956. 


20. None of the foregoing transactions 
placed Universal in the business of licensing 
its features for television purposes. These 
transactions were special and sui generis 
and did not involve a significant change in 
the basic policy decision of Universal not 
to engage in the business of distributing its 
pre-1948 features for television exhibition 
or to engage in television programming. 


21. The techniques of promotion, adver- 
tising, purchase and sale of film for exhibi- 
tion in motion picture theatres is entirely 
different from that employed in the produc- 
tion and licensing of film for exhibition in 
television, or in television programming. 


22. Since 1940 Universal has distributed 
hundreds of pictures which it had produced; 
it also distributed more than 175 pictures 
produced by others and entered into con- 
tracts for their distribution for exhibition 
in theatres. 


23. In each such distribution contract in- 
volving a motion picture produced by an- 
other and distributed by Universal there is 
a clause which provides safeguards against 
discrimination which otherwise might favor 
Universal’s own pictures against those in 
which outsiders had an interest. 


24. In the distribution of film for motion 
pictures Universal has entered into con- 
tracts with independent producers in more 
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than 175 instances and in all such contract 
arrangements the following clause (para- 
phrased) appears: 


“12, You hereby grant us the sole and 
exclusive right to release, distribute... . 
... It is understood that we may dis- 
tribute a large number of our own phcto- 
plays each year and that our subsidiaries 
or any other distributors selected by us 
may distribute a large number of their 
own photoplays each year .... We agree 
to use our best efforts in obtaining book- 
ings for said photoplays at rentals con- 
sisent with the merit and box office appeal 
of the said photoplay. We agree in the 
exercise of our rights hereunder to exer- 
cise the same in good faith and with due 
diligence and we further agree that in the 
exercise of such rights we will treat said 
photoplay as favorably as we treat our 
own photoplays having the same merit 
and box office appeal as said photoplay.” 


Said contracts also include clauses substan- 
tially as follows: 


E25dirs We agree to keep for you 
true and accurate books of account per- 
taining to the distribution of said photo- 
play. Said books of account shall be open 
during reasonable business hours to your 
inspection and may be copied by you or 
public accountants or attorneys employed 
by you.” 


25. It was common practice in the mo- 
tion picture business to provide that the 
distributor of an independently produced 
picture agree to treat that picture in a 
non-discriminatory fashion. 


26. In its motion picture business Uni- 
versal kept accounting sheets cumulatively 
indicating the weekly grosses of all pictures 
in distribution by Universal. The books 
containing the sheets are made available in 
every instance where a distribution contract 
is audited by the representatives of an in- 
dependent producer or person. having a 
financial interest in the proceeds realized 
by the picture. 


27. In auditing the film rentals of any 
picture under the terms of any of the 175 
distribution contracts, the auditor may com- 
pare rentals obtained for his picture with 
the rentals obtained for other pictures which 
Universal is distributing, including those in 
distribution before and after the picture 
then being audited. 


28. The non-discrimination and audit pro- 
visions were carried over from motion pic- 
ture custom and practice and were included 
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in contracts when television rights were 
licensed. 

29. Distribution of motion pictures for 
television is a separate and distinct business 
from that of distributing motion pictures 
for theatrical purposes. 


30. Distribution of motion pictures for 
television exhibition requires a separate and 
distinct sales and promotional organization. 


31. Universal never created or maintained 
an organization for the distribution of mo- 
tion pictures for television exhibition, nor 
for television programming. 


32. Most motion picture producers or 
owners do not use their own organization 
for distributing feature films to television. 
Twentieth Century-Fox does not; Warner 
Brothers and R. K. 0. do not; and Para- 
mount does not. 


33. The following important business 
considerations were involved in Universal’s 
determination not to make its features avail- 
able for television exhibition before the 1957 
Screen Gems agreement: (a) The incalcu- 
lable effect of such licensing on Universal’s 
major activity, the production and distri- 
bution of feature films for theatrical exhi- 
bition; (b) The remake value of Universal 
pictures, and the possible revenue from their 
theatrical reissue; (c) The fluid and inde- 
terminate state of the television market; 
(d) The revenue potential of Universal fea- 
tures if released at the same time as the 
features of other motion picture producers; 
(e) The impact of color and pay television; 
and (f) The release of post-1948 features. 


34. Universal feature films which formed 
its pre-1948 library did not have the reve- 
nue potential of the feature films of Para- 
mount, Fox, Warner and Loew’s. 


35. The pre-1948 libraries of Warner, 
RKO, Fox and Loew’s were already in the 
television market, in whole or in part. 


36. Universal pictures were for the most 
part, modest budget action, mystery, horror, 
family situation, comedy and musical films 
inexpensively made, and with stars, stories 
and other values. They were not as com- 
mercially desirable as the pictures of War- 
ner, RKO, Fox, Loew’s and Paramount. 

37. It was the considered business judg- 
ment of Universal executives that, if its 
pre-1948 feature film library was to return 
a substantial revenue in an already highly 
competitive market, careful intensive pro- 
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motion advertising and merchandising by a 
competent and imaginative distributor was 
vital. 


38. Existing business considerations made 
the selection of a distributor for Universal’s 
pre-1948 features a very important and seri- 
ous step. 


39. Universal could not distribute its pre- 
1948 inventory itself; it had neither the 
facilities nor the personnel to do so. The 
creation and development of the required 
sales and promotional organization entailed 
expenditures and risks which Universal was 
not prepared to assume. 

40. Universal could market its pre-1948 
feature films either through a “library” or 
“bulk” sale to television stations for a fixed 
period of time, or by the license of the 
pictures in small groups for limited engage- 
ments. 

41. Universal preferred to license its li- 
brary through a distributor in small groups 
and for a limited time because its executives 
judged that this method of distribution of- 
fered the possibility of a greater over-all 
return to Universal in view of the type and 
quality of its pictures. 

42. In October, 1956, Universal decided 
that it had neither the facilities nor the 
personnel to distribute its pre-1948 inven- 
tory itself. 

43. Universal, beginning in October, 1956, 
sought a qualified distributor with the requi- 
site organization and financial responsibility 
to take over the distribution of its pictures 
for television exhibition. 


44, Universal in good faith and with due 
diligence placed its pre-1948 feature films on 
the market for the best offer which would 
be made by a distributor having the proper 
qualifications. 

45. Universal negotiated in good faith be- 
ginning in November 1956 with a prospec- 
tive licensee, General Teleradio Company. 


46. General Teleradio owned RKO Pic- 
tures Company, a major producer of feature 
films, and was distributing RKO feature 
films for television exhibition. 


47. Universal negotiated in good faith 
with the Dumont Broadcasting Company 
and with Bernard Goodwin, its President 
from November 12, 1956 to April 11, 1957. 


48. Universal negotiated in good faith 
with the Zugsmith Group from January 21, 
1957 through April 24, 1957. 
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49. Universal negotiated in good faith 
with Harry Franks and his associates from 
April 24, 1957 through May 27, 1957. 


50. Universal negotiated in good faith 
with National Telefilm Associates from 
February 12, 1957 through April 16, 1957. 


Sl. Universal negotiated in good faith 
with Imperial World Films, Inc. from 
March 25, 1957 to April 3, 1957. 


52. Universal negotiated in good faith 
with the Associated Artists group from 
March 28, 1957 to April 17, 1957. 


53. In addition, Universal received many 
inquiries from persons or firms interested 
in obtaining rights to its library. These 
when pursued were found to be of ques- 
tionable value since they came from per- 
sons and firms which were either financially 
unsatisfactory, or had no adequate facilities 
for distribution. 


54. Universal executives entertained every 
offer made for television rights to its pre- 
1948 library, and gave careful and deliber- 
ate consideration to each of them. 


55. Screen Gems offered a substantial 
dollar guaranty against a continuing partici- 
pation by Universal in the gross attained by 
Universal pictures, individual distribution on 
a small package basis, and the services of a 
dynamic distribution organization. 


56. Screen Gems commenced distributing 
programming for television in 1949. By Janu- 
ary 1, 1956 Screen Gems was engaged in 
distributing films made originally for tele- 
vision and short subjects, cartoons and come- 
dies made originally for theatrical exhibition. 


57. In February 1956 Screen Gems con- 
tracted with Columbia to distribute for 
television exhibition the feature films pro- 
duced and released for theatrical exhibition 
by Columbia prior to August 1, 1948. Screen 
Gems and Columbia consider that of the 
features covered by the contract 439 have a 
value for television sufficient to justify the 
expense of distributing them. By mid-1957 
all of these were in distribution except about 
190. The remainder were released between 
August 1, 1957 and January 1, 1960. 

58. During its operations prior to enter- 
ing into the contract with Universal, Screen 
Gems had successfully merchandised syndi- 
cated features, one-half and one-hour shows, 
shorts and television material which gave it 
a comprehensive knowledge of the market. 
The sales and other executives impressed 
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Universal executives favorably. These factors 
indicated to Universal executives that Screen 
Gems had the facilities and ability to com- 
pete in the market of distributing television 
programming, 

59. In the final analysis, Universal was 
obliged to choose among competing dis- 
tributors, each of which had the pre-1948 
pictures of another major film producer. 
General Teleradio distributed RKO pictures. 
National Television Associates were dis- 
tributing Twentieth Century-Fox features, 
the J. Arthur Rank features and some 
Selznick features. Associated Artists was 
the company which had acquired the Warner 
Bros. features. In the last analysis, the 
choice which Universal had was among 
competing distributors. 


60. After negotiating with offerors which 
were potential distributors of its pre-1948 
library Universal’s choice finally narrowed 
as between Associated Artists (which dis- 
tributed for television purposes in bulk 
library deals and had the pre-1948 library 
of Warner Bros.) and Screen Gems (which 
distributed feature films for television -pur- 
poses in small packages, and had the pre- 
1948 library of Columbia). 


61. All of the proposals which appeared 
capable of acceptance were analyzed carefully. 


62. Universal considered fully the in- 
quiries of various distributors interested in 
distributing its feature films. Universal 
finally selected Screen Gems because Uni- 
versal believed that its features could be 
distributed to television by Screen Gems 
better than by the other distributors under 
consideration. Screen Gems’ large, capable 
sales force had experience with all forms of 
filmed television programming, including 
feature films. Also, Screen Gems _ offered 
distribution through the retail method of 
sublicensing in relatively small groups of 
features, instead of through the library 
method of sublicensing an entire library at 
one time. Furthermore, Screen Gems and 
its parent were able to give a guaranty of 
$20 million against a continuing interest by 
Universal in the gross obtained by its 
features, 

63. Universal is not, and has never been, 
an actual or potential competitor of Colum- 
bia or Screen Gems in the distribution of 
television programming material. 

64. In mid-1957 Screen Gems also had 
distribution rights to approximately 400 
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feature films formerly distributed by Hygo 
Television Films, Inc. and its affiliated com- 
panies (collectively “Hygo”’). These 400 
feature films were of very little value for 
television; Screen Gems made its distribu- 
tion agreement with Hygo concerning these 
films not because of their intrinsic value but 
principally to obtain the services of Jerome 
Hyams, the president and principal stock- 
holder of Hygo, and his organization. Mr. 
Hyams is now Vice President and General 
Manager of Screen Gems. 


65. Prior to and at the time of the execu- 
tion of the Agreement in mid-1957 Screen 
Gems was faced with the competition of 
distributors of all types of television pro- 
gramming, including larger and more valu- 
able libraries of feature films. In order to 
replace its dwindling inventory of television 
programming, Screen Gems decided to bid 
for Universal’s pre-1948 feature films, which 
had been previously offered. Replenishment 
of its inventory was necessary to enable 
Screen Gems to keep pace with its many 
competitors, to provide its sales force with a 
continuing supply of programming for cus- 
tomers, and to furnish revenue for future 
years. 


66. The contract between Universal and 
Screen Gems in which Universal granted an 
exclusive television distributorship of its 
feature films produced and released for 
theatrical exhibition prior to August 1, 1948, 
was entered into in a background of long 
motion picture activity in which Universal 
itself had been a distributor of motion pic- 
tures in which others had a financial interest; 
that the bargaining preceding the entering 
into of the said agreement was long, de- 
tailed and at arm’s length. 


67. Universal found it necessary that 
safeguards be included which would assure 
to it a competitive position for its pictures 
in the television market, for example, its 
pictures were to be licensed without condi- 
tioning their license on the license of any 
other picture and without discrimination 
either in favor of or against them. 


68. On August 2, 1957 the defendants 
executed the Agreement, by which Universal 
granted to Screen Gems for a period of 
approximately fourteen years, the exclusive 
television distributorship of the feature films 
produced and released for theatrical exhibi- 
tion by Universal prior to August 1, 1948 
(with limited exceptions not material here). 
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(a) The bargaining between Screen Gems 
and Universal which preceded the execution 
of the Agreement was severe and conducted 
at arm’s length. The Agreement was adopted 
only after many drafts had been prepared 
and extensive negotiations conducted. 


(b) The distributorship is for a period of 
up to 14 years and is non-assignable. Uni- 
versal grants only the right to distribute the 
films for television exhibition; Universal 
reserves all other rights in the films and 
continues to own them. (Sections III, VII) 


(c) In addition, the Agreement required 
Screen Gets to distribute the pictures 
diligently in order that the greatest possible 
revenues may be realized for itself and 
Universal. (Section V.1) 


(d) Screen Gems was required to release 
not less than 78 Universal features in each 
of six annual periods (Section V.6), to nego- 
tiate with sublicensees concerning the Uni- 
versal features on a non-discriminatory basis 
(Section V), and to make annual minimum 
payments to Universal which total $20 mil- 
lion during the first seven years of the 
contract. (Section X.9) 


(e) The Agreement provided that all sales 
and other policies relating to Universal pic- 
tures and their distribution should be formu- 
lated jointly by Screen Gems and Universal 
(Section V.3); that Screen Gems would not 
grant any sublicense for Universal’s pictures 
on terms less favorable than for Columbia’s 
(Section V.7); and that Screen Gems would 
submit to Universal, in advance of the re- 
lease of any Universal features, a schedule 
of minimum prices below which Screen 
Gems was not to sublicense the Universal 
features without Universal’s approval. (Sec- 


tion V.7) 


(f) The Agreement permits Universal to 
conduct an audit of Screen Gems’ sales 
records as set forth in Section XI and re- 
quires Screen Gems to render reports to 
Universal showing the sublicensing of each 
Universal film and the sublicensing of other 
films included in transactions involving Uni- 
versal films. 

(g) The Agreement also provides that the 
revenues resulting from a sublicense which 
includes both Universal features and Colum- 
bia features shall be allocated to Universal 
and to Screen Gems on the basis of the 
value assigned by those defendants to each 
of the features included in the sublicense. 
(Sections V.14, X.5). To effectuate this 
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purpose, in those cases where a package of 
feature films is composed of Columbia fea- 
tures and Universal features, Universal and 
Screen Gems agree on the proportion of 
revenues attributable to each of the features 
in the package. Each of the features in the 
package is assigned a classification, either 
Anse yo Ore acconaineatonitsurelas 
tive value (Section V.14). After a package 
was assembled and the classifications were 
agreed upon, unit values were accorded to 
the classifications ranging from six points 
for an “A” to two points for a “D”. In this 
manner the proceeds from any sale could be 
fairly allocated on the basis of respective 
value contributed. 

69. The contract also provides for the 
payment to Screen Gems of a distribution 
fee and Screen Gems as distributor guaran- 
tees to Universal that Universal will receive 
and be paid not less than two million dollars 
during the first annual period and three 
million dollars during each of six successive 
annual periods. The remaining provisions of 
the contract spell out the commitments and 
warranties and the obligations of each of the 
parties. 

70. Each of the provisions of the contract 
had lawful business objectives and was not 
included for the purpose of fixing prices. 

71. By its agreement with Screen Gems, 
Universal sought to have an active experi- 
enced distributor license its pictures in the 
same manner as Universal, acting itself, 
legally could have distributed them. 


72. There is no one paragraph of the con- 
tract that by itself indicates what the parties 
were trying to accomplish Each one 
was tied into the other in some way. 


73. Universal had insisted on contract 
approval because it wanted to know how 
the pictures were being sold; approving the 
contracts was one way to find out. 

74. The right of approval of contracts was 
carried over from Universal’s motion picture 
experience with producers’ representatives 
in the theatrical field. 

75. The minimum rate schedules were 
proposed by Screen Gems as a compromise 
for the elimination of the right of approval 
by Universal, of each sublicensing contract. 

76. An analysis of the operation of vari- 
ous sections of the contract indicated that 
neither the rate schedules, rate cards nor 
classification system were instrumentalities 
for achieving price-fixing. 
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77. Explanations of various sections of 
the contract by Norman Gluck, disclose 
their true meaning. 


78. Sect. V.1-General Obligations: this sec- 
tion means that Screen Gems accepted the 
license and undertook completely and dili- 
gently and in accordance with sound sales 
business judgment to realize the greatest 
possible amount of net proceeds. 


79. Sect. V.2-Factlities: states that Screen 
Gems shall maintain adequate field and 
supervising personnel and facilities in order 
to comply with its contract obligations. 


80. Sect. V.3-Joint Participation: this sec- 
tion was so worded in order to get the most 
out of the inherent value of the pictures and 
to take advantage of Universal’s merchandis- 
ing experience which could be extremely 
useful. 


81. Sect. V.4-Policy Concerning Columbia 
Product: this was a provision regarding 
merchandising; and was intended to assure 
that, if Screen Gems adopted any other 
policies in the distribution of its pictures 
which were not used in the merchandising 
of Universal pictures, Screen Gems would 
also adopt such a ‘policy in licensing Uni- 
versal pictures. 


82. Sect. V.4 had nothing to do with 
prices, or fixing prices. 

83. Sect. V.5-General Sales Policy: the 
merchandising of Universal pictures was 
to be done in small groups in the so-called 
retail selling method, a factor Universal 
considered very important. If this method 
was changed, Screen Gems would not be 
required to obtain Universal’s approval to 
do so. Only in the event that Screen 
Gems wanted to make a library deal for 
Universal’s pictures alone, would it be 
required to obtain Universal’s approval. 


84. Sect. V.5 was not designed as, nor 
was it, a price-fixing device. 

85. Sect. V.6-Release Policy: this section 
was included to assure that the Universal 
pictures were actually released for television 
purposes, 


86. Sect. V.7-Rate Schedules: this section 
was included when Screen Gems refused 
to grant the right of contract approval to 
Universal. Universal did not participate 
in the preparation of rate schedules. In the 
event that Screen Gems differed with Uni- 
versal as to this section, the decision of 
Screen Gems was final. This section also 
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contains the provision that Universal pic- 
tures may not be sublicensed for less than 
Columbia pictures of comparable quality. 
This was intended to protect Universal 
from discrimination, and was not intended 
to be, and has not been used as, a device 
to fix prices. 


87. Sect. V.8-Non-monetary Considera- 
tions: this section was included in order 
that Universal should not be involved in 
any barter deals without its approval. It 
wanted cash instead of payment in tele- 
vision time. 


88. Sect. V.9-Approval: this section pro- 
vided that the name of the station, license 
fee, method of payment, the number of 
runs and the duration of each sub-license 
be submitted to Universal. 


89. Sect. V.10-Individual Negotiation Con- 
tract: this section provided that the pictures 
were to be sub-licensed and negotiated 
individually, and that the terms would be 
included in a written contract after such 
negotiations were concluded. 


90. The last four provisions of the Agree- 
ment described above were insisted upon 
by. Universal as a safeguard to its interests. 


91. Substantially everything was in con- 
tention during the negotiation of the Agree- 
ment. because there were so many items in 
the contract that either protected Universal 
or protected Screen Gems. 


92. In the contract, while Universal 
granted Screen Gems a limited right to 
sublicense the pictures in the Universal 
library to television stations in the United 
States, Alaska, Hawaii, Puerto Rico and 
Canada, Universal retained many other valu- 
able rights, including the following: (a) the 
right to remake; (b) the right to reissue; 
(c) live rights; (d) the right to produce 
a live television show from the same prop- 
erty on which the motion picture was 
based; (e) non-theatrical rights; (f) defer- 
ment rights; and (g) packaged film rights. 


93. Sect. V.11-Fair Treatment: this sec- 
tion provided that the pictures would be 
sold on the basis of their respective market 
value, and that the license-fee should be 
fair and non-discriminatory; and that the 
licensing of one picture would not be con- 
ditioned upon the licensing of any other 
picture. 

94. Sect. V.12-Conflicting Interests: this 
section was to assure that, in the event a 
license was made to a television station in 
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which Screen Gems’ or Columbia’s execu- 
tives had an interest, and where Universal 
pictures were included in the license, the 
license fee was at fair market value. 


95. Sect. V.14-Classifications: this section 
provided for the division of money between 
Screen Gems and Universal after a license 
was obtained. Classifications could not and 
were not used to fix prices. Their sole 
function related to the dividing and allo- 
cating of sales proceeds after the sale had 
been made. They served no purpose until 
the sale was made. Classifications did not 
mean anything until there was money to 
divide. No price bracket was ascribed. or 
attributed to pictures classified as A, B, C 
or D pictures. 


96. There was no correlation, directly or 
indirectly, between A, B,C and D classifi- 
cations or any monetary or price index. 


97. There was no secret arrangement or 
code, or any formula or equation whereby 
the parties to the contract could translate 
or transmute the letters A, B, C, D into 
a money expression. 


98. The classification and unit systems 
have no relationship in fact nor.in operation 
to the questions of accepting an offer or 
determining whether the minimum rate 
schedule relating to Universal pictures was 
or was not satisfied. 


(a) No classifications are assigned under 
the agreement where a package covers only 
Universal or only Columbia feature films. 
Titles in a mixed package are generally 
classified immediately prior to release. 


(b) The classifications are not known to 
Screen Gems’ salesmen or to sublicensees. 


(c) The classifications are not used by 
any person at Screen Gems in negotiating 
or executing sublicenses. 


(d) The sole purpose of the classification 
procedure is to enable the proceeds from a 
sublicense to be divided fairly between 
Screen Gems and Universal based upon 
the relative value of the contribution each 
has made to the particular group of films 
covered by the sublicense. 

(e) The classification procedure was not 
intended to and did not have the effect of 
fixing prices between Universal and Co- 
lumbia feature films or of eliminating price 
or other competition between Universal 
and Columbia. 
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(f) Elimination of the classification pro- 
cedure would in no way affect market 
prices, prices obtained by Screen Gems or 
the negotiating process between Screen 
Gems and prospective sublicensees. 


99. The minimum’ rate schedules for 
Universal feature films were drawn up by 
Screen Gems without consultation with 
Columbia or Universal. Minimum rates 
were in the form of an estimated minimum 
per title for a particular city regardless of 
the actual value or classification of any of 
the titles in a package. The rates were 
purposely set very low by Screen Gems so 
that referrals of offers to Universal which 
were below the schedule were rare and in- 
frequent. The minimum rate schedule was 
adopted as an alternative to a clause orig- 
inally proposed by Universal whereby Uni- 
versal would have the right to approve 
every deal made by Screen Gems. The 
necessity of speedy decision in an extremely 
volatile market made a prior approval pro- 
vision unacceptable to Screen Gems. The 
minimum rate schedule was not known to 
Screen Gems salesmen. They are given 
a rate card which suggests a high initial 
asking price for purposes of negotiation 
with stations. Minimum rate schedules 
were not used after the November 3, 1958 
amendment to the agreement. 

100. Universal’s right to disapprove a 
sublicense does not extend to Columbia’s 
feature films. Screen Gems is free to sub- 
license the Columbia product in a mixed 
package in the event Universal withholds 
approval concerning its pictures. 

101. None of the defendants regarded 
the agreement as violating the Sherman 
Act. During the drafting of the agreement, 
there was no conversation between the 
parties of their attorneys concerning the 
possibility that any of the provisions vio- 
lated the antitrust laws. 

102. By agreement executed November 
3, 1958, the defendants amended the agree- 
ment to eliminate certain provisions con- 
tained in Sections V.3 and V.7 of the 
agreement. The amendment further pro- 
vides that Screen Gems will submit to 
Universal each proposed sublicense that it 
intends to execute for the Universal fea- 
tures, and that Universal has the right to 
disapprove such proposed sublicense only 
if it is on terms less than the fair market 
value of such Universal features at that 
time. 
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103. In connection with the Sherman Act 
Section 1 cause of action and the allega- 
tions in the complaint relating thereto, the 
Government is not relying on any oral 
understanding or parol agreement between 
Columbia, Screen Gems or Universal ex- 
trinsic to the written agreement of August 


2, 1957. 


104. The defendants’ dominant purpose 
in entering into the agreement was to use 
the organized national distribution system 
of Screen Gems in order for Universal to 
have its feature films sublicensed to tele- 
vision stations in an efficient manner and 
for Screen Gems to have a source of sup- 
ply of television programming material 
needed to enable its distribution organiza- 
tion to continue to operate efficiently. 


105. It was not defendants’ motive or 
intention to fix prices or to eliminate com- 
petition between themselves; and the agree- 
ment was not entered into for that purpose. 


106. Defendants have promised not to 
reinstate or observe the provisions elimi- 
nated by the amendment, although always 
maintaining that those provisions were 
proper. 


107. The provisions contained in Sec- 
tions V.3, V.7 and XI.2 of the agreement 
are similar to many other agreements in 
the theatrical motion picture industry and 
in the television industry. They are com- 
monly inserted at the instance of a producer 
to protect his product in the distribution 
process. 


108. Common distributorships, by which 
one firm distributes the films owned by a 
number of producers, are often found in 
the motion picture and television industries. 


109. Since August 2, 1957 Screen Gems 
has released seven packages of features: 


Co- 

lum- Uni- 

bia versal 
Package and Release Fea- Fea- 
No. of Titles Date tures tures 


Shock— 52)... 40. .4 Aug., 1957 0 52 
Triple Crown—104... Dec., 1957 52 52 
Son of Shock—20.... May, 1958 1 9 
Sweet 65—65 ........ July, 1958 26 39 
Powerhouse—78 ..... Dec., 1958 26 52 
Triumph—104 ....... Apr., 1959 54 50 
Unnamed—78 ....... Oct.,, 1959 23 50 


110. It is Screen Gems’ practice in dis- 
tributing programming, including Universal 
features, not to price film individually. 
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Instead, Screen Gems and. its sublicensees 
agree upon a single price for all the films 
covered by a sublicense. Consequently, no 
prices are set by Screen Gems or its sub- 
licensees for any Universal feature alone. 


111. Where a mixed package of Columbia 
and Universal features is offered to a sub- 
licensee, he is free to select those films 
which he wants whether they are Columbia 
or Universal. In practice, the sublicensee 
frequently does select less than the entire 
package, which is known as “creaming” the 
package. 


112. Neither the agreement itself nor oper- 
ations thereunder have affected the price 
of Columbia or Universal feature films, or 
the general market price of feature films 
or other television programming material. 


This absence of effect is due to the reali- 
ties of the marketplace, in which prices for 
television programming material, including 
Columbia and Universal feature films are 
established by economic factors and forces 
wholly external to the agreement. 


Such factors and forces are discussed at 
length in the portion of this opinion relating 
to the Clayton Act Section 7 issue of 
lessening of competition. They may be 
briefly summarized here as including: the 
relatively small portion of the market ac- 
counted for by Screen Gems’ sales; the 
heavy competition encountered by Screen 
Gems from other distributors of program- 
ming material; the bargaining strength of 
buyers; the cumulative increasing supply of 
television programming; and the increasing 
difficulty encountered by Screen Gems in 
attempting to sublicense its feature films. 


113. There is no understanding of any 
kind between Screen Gems and Universal 
with respect to Universal’s post-1948 library. 


The stipulations between the parties and 
the record evidence summarized above estab- 
lish that the central purpose for which 
Universal, Screen Gems and Columbia joined 
in the distribution agreement was the ef- 
ficient marketing of Universal feature films 
through an existing national distribution 
organization. The distribution by Screen 
Gems of Universal features is a legitimate 
business transaction. Its legitimacy is con- 
ceded by the Government, for it has stated 
on the record that it does not claim that 
that arrangement, as such, is per se illegal. 
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As already indicated, the specific clauses 
to which the Government objects? were 
insisted upon by Universal to protect its 
financial interest in the feature films against 
discrimination by Screen Gems, These clauses 
are, therefore, at most ancillary to the 
principal transaction, itself legitimate, of 
Screen Gems’ distributing Universal films. 


Assuming arguendo that those specific 
nondiscrimination provisions restrain trade, 
their validity is not to be judged by ap- 
plication of the per se rule. 


THE Doctrine or ANCILLARY 
RESTRAINTS 


Where challenged conduct is subservient 
or ancillary to a transaction which is itself 
legitimate, the decision is not determined 
by a per se rule. The doctrine of ancillary 
restraints is to be applied. It permits, as 
reasonable, a restraint which (1) is rea- 
sonably necessary to the legitimate primary 
purpose of the arrangement, and of no 
broader scope than reasonably necessary; 
(2) does not unreasonably affect competi- 
tion in the marketplace; and (3) is not im- 
posed by a party or parties with monopoly 
power, 


Umited States v. Bausch & Lomb Optical 
Co. 45 F. Supp. 387 (S. D. N. Y. 1942) aff’d 
by an equally divided court [1944-1945 
TRADE CASES § 57,224] 321 U.S. 707 (1944); 
Bascom Launder Corp. v. Telecoin Corp. 
[1953 Trape Cases § 67,472], 204 F. 2d 331 
(2nd Cir.), cert. den. 345 U. S. 994 (1953) 
(followed Bausch & Lomb, supra); Walt 
Disney Productions v. American Broadcasting- 
Paramount Theatres, Inc. [1960 TRADE CASES 
1 69,598], 180° F. Supp. 113 (Sn Dr N.Y. 
1960). 

The doctrine was first authoritatively 
stated in a Sherman Act context by Justice 
(then Judge) Taft, in United States v. Ad- 
dyston Pipe & Steel Co., 85 Fed. 271, 282 
(6th Cir. 1898), aff'd 175 U. S. 211 (1899). 
It permits, as reason must, business ar- 
rangements of benefit to the parties, and 
perhaps to the public, which have no in- 
jurious effect in the sense of antitrust policy. 


In the case at bar, it permits a producer 
(Universal) who does not have the ability 
to engage in proper distribution to engage 


Cited 1960 Trade Cases 
U. S. v. Columbia Pictures Corp. 


77,003 


the distribution facilities (Screen Gems) 
of a producer (Columbia) who does. It also 
permits the distributing organization to 
continue its function, by replenishing its 
supply of product to distribute. 


The typical ancillary restraint case in- 
volves a clear, unambiguous covenant that 
one party would refrain from competition, 
in other words, an outright and direct 
elimination of competition. This is in 
marked contrast to the provisions attacked 
by the Government in the case at bar, where 
it cannot be said either from a reading of 
those provisions or from the testimony ex- 
plaining them that they were intended to 
affect the prices charged by Screen Gems 
to television stations or in any other way 
to eliminate competition between Columbia, 
Universal and Screen Gems. In short, the 
typical ancillary restraint case presents a 
much clearer elimination of competition 
than the situation at bar, where the effect 
of the attacked covenants on competition is 
far from clear. 

Thus, even on the assumption arguendo 
that there was a reduction in competition 
by reason of the attacked clauses, the 
validity of the ancillary restraint is to be 
determined in light of its reasonableness as 
viewed under all the circumstances. The 
Government in the case at bar has refused 
to undertake this burden. 

Sections V.3 and V.7 of the Distribution 
Agreement were excised by the November 
3, 1958 amendments. At the time of the 
amendments, during the course of the trial 
testimony, and in their final submission, de- 
fendants have stated and reiterated that they 
do not intend to revert to the original pro- 
visions of the original Distribution Agree- 
ment. Defendants are prepared to give any 
assurance to the Court and to the Govern- 
ment of their intentions in that regard. 


In view of the fact that the ‘Court is adju- 
dicating the validity of the Distribution 
Agreement on the merits, there is no need 
to determine whether this Court, sitting in 
equity, has the discretionary power (as de- 
fendants contend) to dismiss the Sherman 
Act case. See United States v. W. T. Grant 
Co. [1953 TrapE Cases § 67,493], 345 U. S. 
629 (1953); Murphy v. Benson, 270 F. 2d 419 
(2d Cir. 1959); cert. den., March 28, 1960; 


2Section V.3 (dealing with joint formulation 
of sales policy); Section V.7 (requiring Screen 
Gems to submit minimum rate schedules to 
Universal and insuring against the less favor- 
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able treatment of Universal films), Section V.14 
(dealing with classification), and Section XI 
(dealing with audits of Screen Gems’ books by 
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United States v. Logan Co. [1957 TRADE 
Cases { 68,604], 147 F. Supp. 330 (N. D. 
Penn. 1957); United States v. Insurance 
Board of Cleveland [1956 TrAve CASES 
768,460], 144 F. Supp. 684 (N. D. Ohio 
1956); Stokely-Van Camp; Inc. v. FTC [1957 
TRADE CASES § 68,764], 246 F. 2d 458 (7th 
Cir. 1957); Mitchell v. Hertzke, 234 F. 2d 183 
(10th Cir. 1956). 

(Considering the contract provisions at- 
tacked by the Government, the Court finds 
that they did not and do not have the effect 
ascribed to them by the Government. 


Section V.3 was inserted to ensure that Uni- 
versal had the right to consult with Screen 
Gems on the best marketing of the Uni- 
versal library. The library had certain 
qualities that could, if merchandised prop- 
erly, return a considerable amount of money ; 
and Universal had been successful in doing 
this in the theatre business. Universal had 
a continuing financial interest in the pro- 
ceeds of distribution and insisted on a voice 
in the policy decisions as to how its library 
was to be merchandised: on the retail or the 
library basis of selling feature films. 


This section, hence, had nothing to do 
with the prices Screen Gems charged tele- 
vision stations, and was obviously designed 
to assure Universal that it would have an 
opportunity to use its knowledge of its fea- 
ture films in their promotion and mer- 
chandising. 


Section V.7 was included as a substitute 
for one that was originally pressed by Uni- 
versal. Because Universal feared that its 
features might be discriminated against, it 
first sought the right to approve each and 
every deal made by Screen Gems involving 
a Universal feature film. The Screen Gems 
executives responsible for negotiating the 
Distribution Agreement objected to any 
such provision on the ground that it would 
be impractical, too time-consuming and 
would severely hamper Screen Gems’ ability 
to close deals with television stations. The 
minimum rate schedule provided in the 
above quoted provision was adopted as an 
alternative safeguard to Universal, to serve 
as a quick rule of thumb to advise Uni- 
versal as to the minimum return. 


The minimum rate schedule was prepared 
solely by Screen Gems without consultation 
with Universal. The rates shown on the 
minimum rate schedules were set by Mr. 
Hyams purposely low so that it would not 
be necessary for Screen Gems to seek Uni- 
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versal approval except in rare instances. 
Moreover, the minimum rate schedules were 
limited to Universal films, and the Columbia 
films in any package could be sold at any 
price. In other words, Universal had no 
authority whatever over sales of Columbia 
films and Universal sought protection solely 
for its own. That the minimum rate sched- 
ule did not affect the price which Screen 
Gems negotiated with television stations is 
made clear by the fact that the rates set 
forth on the schedule were on the basis of 
an average price per Universal feature, giv- 
ing to each feature in the package an equiva- 
lent value without regard to quality. 


The overwhelming weight of credible evi- 
dence establishes that feature films were 
not and are not sold to television stations 
singly. On the contrary, features are gen- 
erally sold in packages for a lump sum price. 
No price per picture is negotiated with the 
television station and no such price is set 
forth either in the sublicensing contract, the 
bills rendered by Screen Gems to the tele- 
vision stations or in Screen Gems’ monthly 
reports to Universal. Yet the features in a 
package were of varying quality (and re- 
ceived varying classifications). This simply 
proves that the minimum rate schedule was 
designed to serve only as a quick rule of 
thumb to advise Universal as to the mini- 
mum return. 


The clause of Section V.7 of the Distribu- 
tion Agreement prohibiting Screen Gems 
from licensing Universal features on terms 
less favorable than comparable Columbia 
product which clause was also excised 
on November 3, 1958, did not operate as a 
price fixing device in the period August 2, 
1957 to November 3, 1958. 


As to Section V.14, relating to “Classi- 
fications,” the amendment of November 3, 
1958 eliminated the next to last sentence in 
that provision and the clause in the second 
sentence beginning with the word “with” 
and ending at the end of the sentence with 
the word “‘it.” 


This provision of the original Distribution 
Agreement is attacked by the Government 
not only on its face, but in its operation as 
well, Here, too, an analysis of the evidence 
leads to the conclusion that the Government 
has failed in its burden of proving that the 
provision amounts to “price fixing.” 


It is clear from a reading of the classi- 
fication provisions and the testimony of the 
Screen Gems and Universal executives re- 
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sponsible for performing the Distribution 
Agreement that the provision has no rela- 
tion to the prices at which Columbia and 
Universal films are sold or sublicensed by 
Screen Gems to television stations. In the 
nature of the distribution setup, with Screen 
Gems selling the product of both Columbia 
and Universal in mixed packages for a 
lump sum price, it becomes necessary after 
each deal is made to divide that lump sum 
between Columbia and Universal. It would 
have been possible for the parties to have 
decided upon an arrangement requiring con- 
sultation and agreement following each deal 
as to the allocation of the proceeds. Be- 
cause feature films are not fungible, in the 
sense that each has its own individual appeal 
and value, based on story, stars, perform- 
ance in its theatrical run and similar factors, 
it is obvious that it would not be fair to 
assign an equal monetary value to each film 
involved in a sublicense. Thus it could be 
foreseen that the parties would at times en- 
counter considerable difficulty in working 
out the allocation after each deal was made. 


To avoid such squabbles the parties 
agreed upon the classification system, The 
evidence establishes that this system oper- 
ated only as a means of allocating the pro- 
ceeds of sale, once made. The classification 
of the features into “fA”, “B”, “C” and “D” 
films, and assigning unit values to each, did 
not figure into the establishment of the price 
at which the features in the package were 
sold to a television station. 


The evidence shows further that the unit 
values and the classifications have no coun- 
terpart in dollar value and that the purpose 
was solely to establish proportions between 
Columbia and Universal product in a par- 
ticular package so that after a sale was made 
and price established, the proceeds could 
be allocated equitably and without further 
negotiations and agreements. 


Moreover, the evidence shows that the 
Screen Gems salesmen who conducted the 
critical negotiations with the television sta- 
tions in the country, including price terms, 
were never aware of the classifications. 
That classification had no relation to prices 
charged television stations is further borne 
out by the fact that at times Universal and 
Screen Gems did not agree upon the clas- 
sifications of features in a package until 
after sales had been made. 


‘Sections XI.1 and XI.2, relating to the 
maintenance of records and Universal’s 
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right of audit, were unaffected by the 
amendment of November 3, 1958. 


The Government never made clear the 
basis of its objection to these sections. 
Taking into consideration the important 
business relations established by the Dis- 
tribution Agreement, it was reasonable for 
the parties to permit the principal, Uni- 
versal, to audit the books of its distributor, 
Screen Gems, in relation to those matters 
which might affect Universal’s feature films. 
There was no relation to prices. 


There is no proof in the record that the 
attacked clauses of the Distribution Agree- 
ment have had any effect in the market 
place. The Government itself called three 
station witnesses, but put no question de- 
signed to elicit from them what the com- 
petitive effect of the Distribution Agreement 
was during the more than two and one 
half years it was being performed prior 
to trial. 


CoNCLUSION 


The Government has failed to sustain its 
burden of proving by a fair preponderance 
of the credible evidence that the defendants 
entered into or operated under an agree- 
ment or arrangement to fix prices. The 
Government has failed to prove a violation 
of Section 1 of the Sherman Act. On the 
other hand, the defendants affirmatively and 
convincingly demonstrated by the clear 
weight of the credible evidence that the 
agreement is not one to fix prices and does 
not otherwise violate Section 1 of the Sher- 
man Act. . The Sherman Act Section 1 
charge is dismissed on the merits. 


Tue Crayton Acr SEcrion 7 CHARGE 
The Four Issues 


The Clayton Act claim involves tour is- 
sues: (1) whether there has been an ac- 
quisition of assets within the meaning of 
Section 7; (2) what is the appropriate line 
of commerce; (3) what is the appropriate 
section of the country; and (4) whether 
there is a reasonable probability of a sub- 
stantial lessening of competition. If de- 
fendants prevail on any one of these four 
issues, they are entitled to judgment. Each 
of these issues will be considered sep- 
arately. Section 7 of the Clayton Act rele- 
vantly provides: 

“That * * * no corporation subject to 


the jurisdiction of the Federal Trade 
‘Commission shall acquire the whole or any 
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part of the assets of another corporation en- 
gaged also in commerce, where in any 
line of commerce in any section of the 
country, the effect of such acquisition may 
be substantially to lessen competition, or 
to tend to create a monopoly.” (Empha- 
sis added.) 


Screen Gems’ Acquisition of Part 
of Universal's Assets 


Defendants erroneously contend that the 
phrase “acquiring the whole or any part 
of the assets of another corporation” must 
be construed as embracing “only mergers 
or their equivalent, or stated differently, 
amalgamations of business enterprises.” This 
is a too restrictive construction. 


As used here, the words ‘acquire’ and 
“assets” are not terms of art or technical 
legal language. In the context of this 
statute, they are generic, imprecise terms 
encompassing a broad spectrum of trans- 
actions whereby the acquiring person may 
accomplish the acquisition by means of 
purchase, assignment, lease, license, or other- 
wise. The test is pragmatic. The final 
answer is not in the dictionary. 


The statute imposes no specific method 
of acquisition, It is primarily concerned 
with the end result of a transfer of a suffi- 
cient part of the bundle of legal rights and 
privileges from the transferring person to 
the acquiring person to give the transfer 
economic significance and the proscribed 
adverse “effect.” 


The broad sweep to be given to the 
term “acquire” is also suggested by the 
circumstance that the following words are 
unrestricted, ie, “the whole or any part 
of the assets.” Nothing could be more un- 
qualified than the words “any part.” Those 
words likewise must be given a liberal 
interpretation. 


% “Technical words’’ must be taken ‘‘in their 
technical sense.’’ Holmes, J. in United States 
v. Storrs, 272 U. S. 652, 654 (1926), quoted in the 
dissenting opinion in United States v. Mersky, 
361 U. S. 431, 452 (1960). In the case at bar, 
both sides agree that Congress did not intend 
“acquire’’ to have a special meaning. 

4The House Report on the Celler-Kefauver 
Bill said: ‘‘The bill retains language of the 
present statute which is broad enough to pre- 
vent evasion of the central purpose. It covers 
not only the purchase of assets or stock but also 
any other method of acquisition, such as, for 
example, lease of assets. It forbids not only 
direct acquisitions but also indirect acquisitions, 
whether through a subsidiary or affiliate or 
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Consistent with the broadly-drawn lan- 
guage is the word “assets.” It is not a 
word of art, nor is it given a built-in defi- 
nition by statute. As used in this statute, 
and depending upon the factual context, 
“assets” may mean anything of value.* 


The fact that an item of value may not 
be treated as an asset for purposes of tax- 
ation or bookkeeping, while having some 
evidential significance, is not conclusive. 
The word “assets” usually has a technical 
connotation in the field of taxation and 
accounting. There is nothing in the legis- 
lative history of Section 7 to justify the 
defendants’ viewpoint that the word “assets” 
is to be interpreted through the eyes of 
tax experts or accountants rather than busi- 
ness men, or that “assets” means only 
“capital assets.” 


Congress was painting with a _ broad 
brush when it prohibited the acquisition of 
the whole or any part of the assets of 
another corporation, where the effect of 
such acquisition may be substantially to 
lessen competition. The language was de- 
liberately couched in general and flexible 
terms. Its vague contours are character- 
istic of the antitrust statutes. It is a 
judicial responsibility to contribute to the 
fashioning of a coherent body of substan- 
tive law out of the Congressional policy 
and language. 


By reducing the quantum or size of the 
part of the assets involved or by changing 
the character of the property acquired, one 
may hypothesize cases lying in the penumbra 
of the statutory prohibition. Questions of 
degree confront the courts daily. The stat- 
utory language and its policy, applied to 
this trial record, furnish judicial footing to 
ascend to the solution. 


The provision under consideration was 
purposely added to the pre-existing acquisi- 
tion-of-stock prohibition. Its objective was 


otherwise.’’ (H. R. Rep. No. 1191, Sist Cong. 
1st Sess. 8-9 (1949). 

There is no basis for restricting the term 
“assets’’ to tangible property. It includes in- 
tangibles or choses in action as well. See Farm 
Journal Inc., F. T. C. Dkt. 6388, 53 F. T. C. 26, 
48-49 (1956) (opinion of the hearing examiner, 
adopted by the Federal Trade Commission with- 
out opinion, 53 F. T. C. 26, 52) (1956), in which 
the registered names of a magazine, the sub- 
scription list and the list of advertisers were 
treated as assets. Their~acquisition was held 
violative of Section 7. But also Kessler & Stern, 
Competition, Contract, and Vertical Integration, 


Shorea L. J. 1, 75-76 notes 348 to 353, and 359, 
360. 
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to extend the coverage of Section 7 to the 
acquisition of assets.® 


It is not yet possible to chart the precise 
boundaries of the words “acquire” and 
“assets” in terms of the longitude of prece- 
dent or the latitude of policy. 


In these circumstances and, assuming 
arguendo that the statute is reasonably sus- 
ceptible of two interpretations, the Court 
prefers the meaning that tends to effectuate 
the central purpose of the legislation. 


The Court is mindful of the fact that this 
is not a procedural statute. It is regula- 
tory, remedial and substantive. It is de- 
signed to eliminate business arrangements 
deemed undesirable by Congress. 


Since the proscribed transactions may be 
myriad in their variegation, Congress did 
not catalogue them. It is for the courts 
to enforce the statute on the traditional 
case-by-case basis. 


We conclude that neither legislative his- 
tory, policy, language nor logic would warrant 
the Court’s restricting the meaning of “ac- 
quisition” of “assets” in Section 7 to trans- 
fers of property of any particular magnitude. 


Universal licensed Screen Gems for a 
period of fourteen years as its exclusive 
distributor of its copyrighted pre-1948 feature 
films for television exhibition. For this, 
Screen Gems was to receive a substantial 
commission (2714%) after Screen Gems re- 
couped certain expenses from gross pro- 
ceeds. Screen Gems was to make annual 
minimum payments to Universal which total 
$20 million. 


That Universal retained many valuable 
rights in and to the licensed feature films 
does not attenuate the fact that Screen 
Gems acquired valuable rights by means 
of the exclusive license. The rights thus 
acquired had substantial economic value for 
a long term. 


5'The 1950 amendment (Celler-Kefauver Act, 
64 Stat. 1125 (1950), 15 U. S. C. Section 18; see 
United States v. Bethlehem Steel Corp. [1958 
TRADE CASES jf 69,189], 168 F. Supp. 576, 
582-83 (S. D. N. Y. 1958); Dirlam, The DuPont- 
General Motors Decision, 58 Colum. L. Rev. 24, 
42, n. 87 (1958), was designed to cover asset 
acquisitions and to eliminate the immunity that 
some decisions had given to property or busi- 
ness acquisitions. See Arrow-Hart & Hegeman 
Elec. Co. v. F. T. C. [1932-1939 TRADE CASES 
7 55,046], 291 U. S. 587 (1934): F. T. C. v. 
Western Meat Co., 272 U. S. 554, 561 (1926); 
Note, ‘‘Swbstantially To Lessen Competition’ 
_..1 Current Problems of Horizontal Mergers, 
68 Yale L. J. 1627, 1629; notes 15 and 16; Kess- 
ler & Stern, Competition, Contract, and Vertical 
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The thrust of the statute is not deflected 
by the negative circumstance that Universal 
did not transfer even more extensive rights 
to Screen Gems or that Screen Gems’ rights 
were limited and its license was non-assign- 
able. The thrust of the statute is propelled 
by the affirmative evidence of what Screen 
Gems did acquire. The Court concludes 
that by entering into and performing the 
exclusive long-term license-distribution ar- 
rangement, Screen Gems acquired a part 
of Universal’s assets within the meaning of 
Section 7 of the Clayton Act. 


Television Programming Material Is the Ap- 
propriate Line of Commerce: Feature 
Films Is Not the Appropriate 
Line of Commerce 


Plaintiff has failed in its burden of proof 
because it has not proved by a fair pre- 
ponderance of the credible evidence that 
the “line of commerce” or “product market” 
is limited to the distribution of feature films 
to television stations. The evidence over- 
whelmingly establishes that the relevant 
line of commerce is broader than feature 
films. It encompasses all forms of television 
programming material, including syndicated 
film produced specifically for television, video- 
taped and live shows, cartoons and shorts. 


To determine whether or not there is 
a reasonable probability of a substantial 
lessening of competition, Section 7 of the 
Clayton Act demands an examination into 
economic realities. All competition must 
be considered, including competition faced 
by the product in question from other 
products. 


The tests enunciated by the authorities 
are consistent. Effectively, the test “rea- 
sonable interchangeability for the purposes 
for which (the products) are produced— 
price, use and qualities considered,” ® and 


Integration, 69 Yale L. J. 1, 65, n. 288; Hearings 
before Subcommittee No. 3 of the House Com- 
mittee on the Judiciary, 81st Cong., 1st Sess., 
ser. 10, at 16 (1949). 

6 United States v. H. I. DuPont de Nemours 
& Co. (Cellophane) [1956 TRADE CASES 
{ 68,369], 351 U. S. 377, 404 (1956) (a Sherman 
Act case); International Boxing Club v. United 
States [1959 TRADE CASES f 69,231], 358 U. S. 
242, 250 (1959) (a Sherman Act case); American 
Crystal Sugar Co. v. Cuban-American Sugar 
Co. [1958 TRADE CASES f 69,155], 259 F. 2d 
524, 529 (2nd Cir. 1958). Cf. United States v. 
Brown Shoe Co. [1959 TRADE CASES f{ 69,532], 
179 F. Supp. 721 (E. D. Mo. 1959), prob. juris. 
noted, 28 Law Week 3368 (1960). 
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the test “sufficient peculiar characteristics 
and uses to constitute them products suff- 
ciently distinct . . . to make them a ‘line 
of commerce’ within the meaning of the 
Clayton Act’” are but different verbaliza- 
tions of the same criterion.® 


They require the same accumulation and 
scrutiny of facts and application of judg- 
ment. The task is to find the area of effec- 
tive competition.® The “characteristics and 
uses” formulation does not limit the court’s 
inquiry to physical attributes and foreclose 
inquiry into the competitive situation. 


A cogent statement of the factfinder’s 
task was made by the Federal Trade Com- 
mission ‘in Brillo Mfg. Co., FTC Dkt. 
6557, CCH Trape REGULATION REPORTER, 
Par. 27,243. [1957-1958 Transfer Binder] 
(1958). The FTC has a coordinate re- 
sponsibility with the district courts in the 
enforcement of the Clayton Act. In Brillo, 
the FTC said: 


“We think the hearing examiner in 
concluding as a matter of law that in- 
dustrial steel wool was the relevant market 
erred in basing his determinations solely 
on the fact that those were the wares 
being produced by the acquired and ac- 
quiring companies. The test instead is 
whether these products are shown by the 
facts to have such peculiar characteristics 
and uses as to constitute them sufficiently 
distinct from others to make them a 


™United States v. H. I. DuPont de Nemours 
& Co. (DuPont-General Motors) [1957 TRADE 
CASES { 68,723], 353 U. S. 586, 593 (1957): 
United States v. Bethlehem Steel Corp. [1958 
TRADE CASES {f 69,189], 168 F. Supp. 576 
(S. D. N. Y. 1958); Brillo Mfg. Co., FTC Dkt. 
6557, CCH TRADE REGULATION REPORTER 
Par. 27, 243 [1957-1958 Transfer Binder] (Deci- 
sion of the Commission, 1958) (The Commission 
also used the formulation: ‘‘whether (the prod- 
ucts) may be distinguished competitively from 
other wares.’’); A. G. Spalding & Bros. Inc., 
FTC Dkt. 6478, CCH TRADE REGULATION 
REPORTER Par. 28, 694 [10th Ed.] (Decision 
of the Commission, 1960); Reynolds Metals Co., 
FTC Dkt. 7009, CCH TRADE REGULATION 
REPORTER Par. 28,533 [1959-1960 Transfer 
Binder] (Decision of the Commission, 1959) 
(The test is called ‘‘a test,’’ i.e., one of the 
tests.) 

8 See Handler, Recent Antitrust Developments, 
14 Record of the Association of the Bar of the 
City of New York 318, 326 (1959); Connelly, 
Emerging Theories of Mergers, 1960 CCH 
ANTITRUST LAW SYMPOSIUM 111, 113-115. 

®*See DuPont-General Motors, supra n. 2, 353 
U.S, at 593. 

The Federal Trade Commission, in its opin- 
ions, often says that the proper inquiry is 
whether the products are ‘‘competitively dis- 
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‘line of commerce’ within the meaning of 
the Act. United States v. E. I. duPont de 
Nemours & Co., 353 U. S. 586 (1957). 
That the acquired and acquiring corpora- 
tions both made industrial steel wool was 
only one circumstance to be considered. 
Additional factors which could have been 
taken into account include data relating 
to the manner in which the products are 
marketed, their physical characteristics, 
prices and possibly other things bearing 
on the question of whether or not they 
may be distinguished competitively from 
other wares. On the other hand, as the 
examiner in essence held, the mere fact 
that articles other than steel wool are 
marketed for industrial use as abrasives 
is not adequate legal warrant for includ- 
ing all abrasive products in the relevant 
line of commerce. The determinations 
as to the area of effective competition 
should have been made on the basis of 
all record facts delineating the relevant 
market or markets.” 


Inter-product competition has always been 
recognized where it has been found to 
exist in effective degree.” Where it is not 
found in effective degree, the products are 
not competing and, therefore, cannot be 
included in the same market." Their fail- 
ure to compete, one with the other, may 
be due to lack of suitability and inter- 
changeability for the same uses, differences 
in characteristics and uses, or even because 
of psychological or other factors. 


tinct.’’ See, e.g., Brillo Mfg. Co., supra, n. 2. 
In United States v. Brown Shoe Co., supra, n. 1, 
the Court, confronted with various verbal for- 
mulations, defined the relevant market by ‘‘ob- 
servation of the industry.’’ Apparently because 
it was fairly conclusive of the issue, the Court 
emphasized the evidence of interchangeability 
for use. 

10 Cellophane (cellophane and other flexible 
packaging products); American Crystal Sugar 
(cane sugar and beet sugar); Brown Shoe Co. 
(shoes of different qualities, prices and design); 
all supra n, 1. 

11 DuPont-General Motors (automotive and 
other fabrics and finishes); International Box- 
ing Club (championship and other professional 
boxing); A. G. Spalding & Bros. Inc. (athletic 
equipment suitable for regular professional 
and amateur competition, and suitable only for 
children's play); Reynolds Metals Co. (florist 
foil and other aluminum foil); all supra, n, 2. 
Crown Zellerbach Corp., FTC Dkt. 6180, CCH 
TRADE REGULATION REPORTER Par. 26,923 
{1957-1958 Transfer Binder] (Decision of the 
Commission, 1957) (‘‘Census coarse paper,”’ 
i. e., wrapping, bag and sack paper; and other 
“‘trade coarse paper’’ which also includes special 
industrial papers, sanitary and other tissue, and 
paperboard.) 


© 1960, Commerce Clearing House, Inc. 


Number 160—83 
8-12-60 


All commercial products compete for the 
consumers’ spending, but this is not a 
meaningful area of effective competition for 
antitrust purposes. See the Supreme Court’s 
discussion in the Cellophane case, 351 U. S. 
at pp. 394-95. The various formulae may 
reflect a difference in judicial opinion as to 
the degree of competition between products 
which must be found to exist before they 
may be considered in the same line of 
commerce, 1.e., before the probable or ac- 
complished adverse effect upon that compe- 
tition is to be condemned under the relevant 
antitrust statutes, or either of them. The 
question, which cannot be answered with 
precision or by a pat formula, is: How 
effective must be the competition in “the 
area of effective competition”? Evidentiary 
matters in addition to those stated above, 
include (1) degree of price sensitivity, (2) 
cross-elasticity of demand, (3) extent to 
which substitution occurs, (4) the manner 
in which the products are sold, and (5) 
the manner in which purchasers choose and 
buy. Statistical evidence can rarely, if 
ever, supply all the facts needed for a defini- 
tive judgment. 

The Government asserts that “sufficient 
peculiar characteristics and uses” is the 
only proper test of “line of commerce” in 
a Section 7 case. The Government has 
asserted a number of respects in which 
feature films are alleged to have sufficient 
peculiar characteristics and uses to con- 
stitute them an appropriate line of com- 
merce. These were enumerated in the 
Government’s answers to interrogatories and 
were amplified at the trial. They are substan- 
tially as follows: feature films are con- 
sidered by the television viewing public to 
represent a separate category of television 
entertainment; features were originally pro- 
duced for theatrical exhibition and as such 
were particularly adaptable for programming 
segments of 90 minutes or longer; the cost 
of features per programming hour is gen- 
erally considerably less than for other 
television programming material; features 
are shown more often in late evening hours; 
features enable television stations to main- 
tain variety in their programming; features 
are particularly adaptable to spot partic- 
ipation sponsorship, 1.e., sponsorship of the 
entire program by a number of advertisers 
whose commercials are interspersed during 
breaks in the showing of the feature films; 
and finally, features are readily identifiable 
as a separate and distinct product, and 
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are treated as such by the Federal Com- 
munications Commission, television stations, 
trade publications, newspapers and periodi- 
cals, and producers and distributors of tele- 
vision programming material, including the 
defendants. 


During the course of the pretrial pro- 
ceedings, the Government withdrew its con- 
tention that feature films are considered a 
separate and distinct product and are treated 
as such by the Federal Communications 
Commission, At the conclusion of the evi- 
dence upon the trial, Government counsel 
conceded during his summation that the 
Government failed to prove that features 
are particularly adaptable to spot com- 
mercials, 


Plaintiff has failed to establish the re- 
maining contentions. It called three wit- 
nesses, one each from stations WRCA-TV, 
WOR-TV and WCBS-TV in New York 
City. On direct and cross-examination these 
witnesses were asked about the details of 
plaintiff's specific contentions. They singu- 
larly failed to support the Government in 
any particular. On the contrary, these wit- 
nesses supported the contentions made by 
defendants. 


William N. Davidson, Vice President and 
General Manager of WRCA and WRCA-TYV, 
testified that WRCA-TV advertises feature 
films in the same manner as they advertise 
other types of television programming; that 
there is no particular group which wants to 
view features as opposed to any other group; 
that all television programming served the 
same programming function; that there is 
nothing unusual in the interchanging of 
various types of television programming 
material, and that live programming is com- 
petitive with feature films (44-45). WRCA- 
TV programs the Jack Paar. Show every 
week night between 11:15 P. M. and 1:00 
A. M. to compete with the WCBS-TV Late 
Show. The Jack Paar Show is taped at 
8:15 to 10:00 o’clock four nights a week and 
run back at 11:15 to 1:00 A. M. the same 
night; and the fifth night is a rerun of a 
show which had been previously shown. 
Thus, the live programming can be pre- 
sented later in the evening without the 
performers having to be present. Davidson 
stated that the same personnel are respon- 
sible for the purchasing and programming 
of all types of television programming mate- 
rial. It is thus apparent that Davidson did 
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not establish any one of the contentions 
advanced by plaintiff. 


Ivan Reiner, Television Program Man- 
ager for WOR-TYV, testified that there is a 
considerable fluctuation in the use of features 
on his station from season to season and 
year to year, and a similar fluctuation in the 
use of all other types of programming. He 
stated that there is no distinction or differ- 
ence between features and syndicated films, 
live programming, or other types of tele- 
vision programming on WOR. Reiner testi- 
fied that, in his experience of seven years 
in the industry, ‘feature films in many in- 
stances were of higher cost than other types 
of programming depending upon the par- 
ticular feature films involved.” He further 
testified that he could operate without any 
feature films at all although he would like to 
have them. He further testified as follows: 


“Q. Now, Mr. Reiner, in determining 
the type of program you are going to 
insert in your WOR-TV segment of the 
day, the fact is you take into considera- 
tion the composition of the prospective 
audience, the competing stations and what 
they are showing at the same time, and 
the possibilities of income potential from 
advertising? Those are the principal fac- 
tors you take into consideration, are they 
not? 

“A. And the cost and availability of 
the product. 

“Q. And the cost and availability of 
the product? 


TINE NES 

“Q. Do you take all those facts into 
consideration for all types of program- 
ming on the air? 

“A, That is correct. 

“Q. Feature films, live programs, syn- 
dicated film, and all other types? 

SAGeYiIeS, sinte 


None of Mr. Reiner’s testimony supports 
plaintiff's contentions. 


William C. Lacey, Manager of the Film 
Department of WCBS-TYV, testified that 
the factors taken into consideration in pur- 
chasing feature films are the very same fac- 
tors that are considered for all types of 
television programming and that all types 
are advertised by WCBS-TV in the same 
manner. He characterized the Jack Paar 
Show as a live program which competes 
with the WCBS-TV Late Show and that 
the live or taped show “Consult Doctor 
Brothers” and the show “The Thirteenth 
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Hour” programmed on WRCA-TV com- 
pete with WCBS-TV’s “Late Late Show.” 


With respect to late evening viewing, 
Lacey testified that, during a period of sev- 
eral weeks in 1956, WCBS-TV had a half 
hour syndicated film following the “Late 
Late Show” on Saturday night, and that 
“Just recently we had approximately nine 
weeks of a syndicated show following the 
Late Late Show on Saturday nights”. He 
remembered programming some “Super- 
man” cartoons after the “Late Late Show” 
on Sunday night for about ten weeks. 


Lacey also testified that there is a sub- 
stantial variation in the extent and use of 
feature films and other types of television 
programming among the television stations 
in New York City; that there is no pattern 
to the use of features in New York; that 
some stations in New York use features a 
great deal and others hardly at all; that 
there is a substantial variation among dif- 
ferent stations during the same year and by 
the same station from year to year in the 
proportionate use of feature films in various 
segments of the broadcast day compared 
to all features used during that day; and 
that there is a substantial variation in pro- 
gramming expenditures by stations for dif- 
ferent types of television programming. 


Lacey testified that there is a degree of 
experimentation in the television field; that 
Video tape has already had a slight effect 
on programming and that it may have a 
greater effect eventually; that television 
stations in New York use non-feature pro- 
gramming at the same time other stations 
use features and vice versa; and that these 
stations continually substitute one form of 
programming for another. 


It was Lacey’s testimony that feature 
films are bought in the same manner that 
syndicated films are bought, and with the 
same type of terms and contracts; that there 
is a constant variation and fluctuation in the 
reaction of the audience to different kinds of 
television programming; that no one can 
tell dogmatically in advance how an audi- 
ence is going to react to any type of pro- 
gram; that when the popularity of a program 
lessens, a station makes whatever changes 
are necessary; that there is no fixed, definite 
formula to apply to the television business; 
that there is no such thing as a definite time 
for live shows or a definite time for syndi- 
cated films or for feature films; that time 
segments on television are used in a large 
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number of different ways; and that the 
whole system is characterized by variations, 
fluctuations and change. 


Thus the very witnesses called by the 
plaintiff not only failed to support plaintiff's 
case, but gave persuasive testimony sup- 
porting the defendants’ contention that there 
is an absence of any peculiar characteristic 
or use sufficient to constitute feature films 
a separate and distinct product. 


The Government’s own witnesses proved 
that there is a high degree of interchange- 
ability between various types of television 
programming, thereby reflecting strong in- 
ter-product competition. 


Plaintiff's documentary evidence likewise 
is insufficient to prove its case. Plaintiff's 
exhibits relating to the “line of commerce” 
issue are designed to show that defendants 
treat feature films differently from other 
forms of programming (Exs Gi, G17, G24, 
G43-52, G59); that feature films are treated 
as a separate and distinct product by trade 
publications and newspapers (Ex G40-G42); 
that feature films are adaptable for pro- 
gramming after 11 P. M. (Exs G90a, G90b, 
G90c); and that feature films generally cost 
less than syndicated film (G89). 


The clear weight of the evidence rebuts 
the plaintiff's contentions. With respect to 
the Distribution Agreement, it obviously 
dealt only with feature films because that is 
the only type of television programming 
material which Universal had for licensing. 


Moreover, the provisions which provide 
for parity of treatment for Universal feature 
films with other feature films being dis- 
tributed by Screen Gems do not evince a 
recognition that feature films are not com- 
petitive with other types of television pro- 
gramming. In order to prevent discriminatory 
treatment, Universal had only to establish 
a point of reference for the purpose of de- 
termining whether the Universal feature 
films had been given equal treatment. 


The same reasoning applies to the audit 
provisions mentioned by Government coun- 
sel (Sections XI.1 and XI.2). In any event, 
Section XI gives Universal the right to 
audit other programming sold by Screen 
Gems as well as feature films. 

Exhibits G17, G24, G25, G43, G44, G45, 
G46, G47, G48, G50, G51, G52 and G59 reflect 
instances where Screen Gems considered 
feature films separately from other types of 
television programming material. 
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The distribution of feature films consti- 
tutes a significant part of Screen Gems’ 
activities. It is to be expected that it should 
assess the performance of feature films 
sales separately and make comparisons with 
the results obtained with other products. 


The fact that feature films are identifi- 
able as such and are treated separately for 
certain purposes does not signify that they 
do not face the vigorous competition of 
other types of television programming ma- 
terial or that they have competitively dis- 
tinct characteristics or uses. 


Similarly, with respect to G40, G41 and 
G42, the fact that trade publications and 
newspapers might mention, discuss or list 
feature films separately does not throw 
light on how feature films are used by tele- 
vision stations or whether feature films 
face the competition of other types of tele- 
vision programming. 

Defendants’ countervailing documentary 
evidence persuasively refutes the alleged 
purpose of the Government exhibits. De- 
fendants’ exhibits D24-D36, D48 and D51 
show that distributors, including Screen 
Gems, advertise feature films in the same 
manner as they advertise other TV pro- 
gramming and that the same promotional 
claims are made for all forms of TV pro- 
gramming. Exhibits D40 and D41 (consti- 
tuting Screen Gems’ promotion releases con- 
cerning the “Shock” and “Mystery Parade” 
packages) demonstrate that Screen Gems 
regarded feature films as competitive with 
other forms of TV programming. 

The same point is illustrated by Exhibit 
D53, a memorandum from Ralph Cohn, de- 
ceased president of Screen Gems, to Abe 
Schneider, president of Columbia and Screen 
Gems. This memorandum, dated April 24, 
1956 (long before the distribution agreement 
was entered into or this action commenced) 
and summarizing a top level meeting of the 
executives of Screen Gems and Columbia, 
reflects their thinking. They considered 
feature films to be simply part of the market 
for TV programming in general, and not a 
market by itself. Cohn stated that the greater 
availability of feature films to TV stations 
would affect the amount of network pro- 
gramming, former network programming 
and syndicated programming being offered 
to stations because of the “competition” of 
feature films. Taken in conjunction with 
the promotional material referred to above, 
exhibit D53 effectively answers the Govern- 
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ment’s contention that Screen Gems regards 
feature films as being sold in a separate 
market. 

Any claim that the “trade” treats feature 
films differently from other forms of TV 
programming is put to final rest by Exhibit 
D47, the Film Manual for 1957-1958, pub- 
lished by the National Association of Broad- 
casters (NAB). This publication is designed 
to assist NAB member television stations 
in their operations. It suggests that feature 
films should be treated like all other films 
and recommends that feature films should 
not be separated for purposes, of station 
management. The NAB proposes that one 
individual have overall responsibility for 
film. Furthermore, the suggested account-~ 
ing treatment and methods of exploiting 
film for advertising purposes are the same 
for feature films and other film. In addition, 
the NAB proposes a standard form of Mo- 
tion Picture Exhibition Contract for Tele- 
vision which is designed to be used for 
feature films and all other film. 

The Government included a small portion 
of this Film Manual as its exhibit G41. 
While the excerpt included in G41 actually 
supports defendants’ position, it is clear 
from the Film Manual as a whole that the 
NAB recognizes features as no different 
from other film programming. This refutes 
the Government’s contention that feature 
films are treated as a separate product. 


Government’s exhibits G90A-C show that 
feature films are not, in fact, used pre- 
dominantly in the late evening to the exclu- 
sion of other types of television programming. 
Moreover, there is substantial oral and 
documentary evidence (to be discussed be- 
low) that feature films are not peculiarly 
adaptable for late evening showing or any 
particular time period, 

Government’s Exhibit G89, relating to 
cost, does not establish the fact that feature 
films cost less to TV stations than other 
types of television programming. Ward 
Ogden of Price, Waterhouse & Co., testi- 
fied that the straight line method of amor- 
tization (which is the basis of the Govern- 
ment exhibit) should not be used. A correct 
method is used in Defendants’ Exhibit D92, 
which shows that feature films do not cost 
less on the basis of Screen Gems’ experience 
and an assumption of five runs per feature. 
It is reasonable to assume that five runs is 
a reasonable average in view of the fact 
that stations often do not use all of the 
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number of runs granted; and there is record 
testimony that a film could be sold at ap- 
proximately the amount that would be cal- 
culated for its next run, pursuant to “the 
sum of the digits” method of amortization. 


Moreover, both G89 and D92 compare 
Screen Gems’ features which are of lower 
quality with the Screen Gems’ program- 
ming made especially for television, which 
is of at least equal quality to competitors’ 
films. In any event, the Government con- 
tention as to cost, and its exhibit based on 
a faulty method of amortization, are directly 
contradicted by the overwhelming weight of 
oral testimony. 


The testimonial evidence likewise sup- 
ports defendants’ case in every other re- 
spect. The trade witnesses established the 
fact that all forms of television program- 
ming serve the same purpose. Stations, as 
buyers of programming material, seek to 
purchase entertainment of all kinds to at- 
tract viewers in order to enable stations to 
sell time to advertisers for commercial 
messages, 


TV stations treat feature films and all 
other types of programming which they use 
for the same purpose identically. The same 
station personnel buy all types of program- 
ming and are responsible for all types of 
programming. Stations do not budget in 
advance for different types of programming. 
Stations advertise all of the components 
of their programming schedule in a similar 
manner in other media. All types of TV 
programming may be used repetitively. 
Stations take the same factors into con- 
sideration in the purchase of all types of 
TV programming material: cost, revenue 
potential, ratings, schedule balance and com- 
petitors’ programming, 


Because feature films and other types of 
television programming material are equally 
adaptable for the same use, it is not sur- 
prising that there is a substantial variation 
in the extent of the use of feature films and 
other types of programming material among 
television stations in New York City as 
well as throughout the country. Indeed, 
there is no pattern to the use of feature 
films by television stations. Some stations 
use them a great deal; others tse them 
hardly at all; and, in at least one instance, 
never. 


This lack of pattern is also illustrated by 
the fact that there is a substantial variation 
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among different stations during the same 
year and by the same station from year to 
year, in the proportionate use of feature 
films compared to other forms of TV pro- 
gramming material and in the various time 
segments of the broadcast day when they 
are used. 


This lack of pattern is also reflected in 
the substantial variation among different 
stations during the same year and by the 
same station from year to year, in the pro- 
portionate use of feature films in various 
segments of the broadcast day compared to 
all feature films used during the broadcast 
day. 

The varying use by television stations of 
the various types of television programming 
material is manifested by the fact that there 
is a substantial variation—among different 
stations during the same year and within 
the same station from year to year—in the 
proportion of programming expenditures 
devoted to feature films, other films and 
live programming. 


That all types of television programming 
material serve the same function of attract- 
ing an audience is vividly demonstrated by 
the circumstance that television stations use 
non-feature programming during time periods 
in which competing stations schedule feature 
films, and vice versa. Both features and 
non-features are shown at all periods of 
the broadcast day, are as adaptable to one 
time segment as another, including late 
evening viewing, and are not peculiarly 
necessary in any particular time period. 
Fred M. Thrower, vice president and general 
manager of WPIX, testified (757-758) that 
feature films are not particularly adaptable 
to any particular time slot and that there is 
no general pattern among television stations 
in their use of feature films: 


“The Court: Is there any fixed time 
slot for feature films? 


“The Witness: I am not aware of any. 
It would not appear from the use that is 
made of them across the country that 
there is because they are all over the 
schedules. 

“The Court: Is there any general pat- 
tern among the TV stations in New York 
when feature films are generally shown or 
is that characterized by variations? 

“The Witness: That is certainly char- 
acterized by variations. 

“The Court: With regard to feature 
films compared to syndicated film or 
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taped programs or other program ma- 
terial is there any time segment or time 
segments that are generally allocated for 
one type of program material but not for 
other types of program material? 

“The Witness: Not consistently, no. 
* ok 


The evidence establishes that television 


stations continually substitute one form of 
programming for another. 


Distributors of television films, including 
Screen Gems, regard feature films and all 
other forms of TV programming material 
as competitive. 

The method of selling the various forms 
of TV programming material is similar, and 
they are often sold together. 


Erwin H. Ezzes, vice president and gen- 
eral sales manager of Television Industries, 
Inc., a competitor of Screen Gems, testified 
(1814) that all television programming is 
competitive: 


“A. May I elaborate on the answer to 
the previous question in which I stated 
that all programming is competitive? 

“QO. Yes, go right ahead. 

“A. All programming that fills or is 
used to fill a station’s program day com- 
petes with what I have to sell because 
basically I sell programming and if there 
is no time for my programming I can’t 
sell.” 

The foregoing direct evidence of inter- 
changeable use refutes the Government’s 
contention that feature films have peculiar 
characteristics and uses. 


In addition, there is abundant evidence in 
the record which directly contradicts the 
peculiar characteristics which the plaintiff 
claims exist. 


The relative cost to stations of feature 
films and other TV programming material 
is roughly the same, although cost for all 
types. varies over a wide range, depending 
on quality. Relative cost is such that changes 
can be made economically. 


While the length of feature films is, gen- 
erally speaking, somewhat longer than other 
programming, there is nothing peculiar to 
feature films in characteristic or use in 
that regard. A substantial number of feature 
films are programmed in time segments of 
60 minutes. A substantial number of other 
types of programming are programmed in 
time segements of 60 minutes and 90 
minutes. From the standpoint of a televi- 
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sion station’s programming, there is nothing 
significant or special in a time segment of 
90 minutes. 


The evidence indicates that there is a 
constant variation and fluctuation in the 
reaction of television viewers to the different 
types of programming. The quality and 
thematic content of all types of program- 
ming varies over a wide range, and stations 
do not require features to maintain pro- 
gramming variety. Television viewers re- 
gard feature films simply as entertainment, 
and there is no evidence that they have any 
preferences which might prevent feature 
films from being used interchangeably with 
other programming by television stations. 


Furthermore, advertisers, advertising agen- 
cies and station representatives regard feature 
films as simply one type of entertainment 
for purposes of attracting viewers. Mr. 
Pellegrin, executive vice-president of H-R 
Television Inc. (stations representatives who 
sell the advertising time of stations through- 
out the country to advertisers, ie., “time 
buyers”) testified (1737-1738) as follows 
concerning the factors which are relevant to 
time buyers: 


“Q. Can you give us the factors that 
the time buyer uses in deciding what is 
best for his client? 

“A. The primary factor is the audience 
reached. 

“Q. What do you mean by ‘the audience 
reached’? 

“A. The size of the audience and the 
cost of reaching the audience. It boils 
down to a factor that we call cost per 
thousand. 

“QO. What is that? 


“A. That is the cost of reaching a 
thousand viewers with its television message. 

“Q. Is the agency concerned if one of 
the availabilities that you have given and 
the other representatives give are feature 
films or other forms of programming? 

“A. Generally speaking, they are not. 

“Q. Have you ever had a time buyer 
request your feature film availabilities? 

“A. Not to my knowledge; I never 
have. 

“Q. How many time per year do you 
get a request from time buyers for avail- 
abilities? 

“A, Thousands of times per year.” 


The evidence convincingly shows that 
feature films are not more suitable than 
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other types of TV programming material 
for the insertion of spot participation ad- 
vertisements. Indeed, at the conclusion of 
the evidence, counsel for the plaintiff con- 
ceded during his summation that the plain- 
tiff had failed to prove that features are 
particularly adaptable to spot commercials. 


Government counsel argued that, if other 
types of television programming material 
are included in the same product market 
with feature films, it would follow logically 
that other types of entertainment, such as 
movies shown in motion picture theatres 
and radio, should also be included. This 
contention reflects a misunderstanding of 
the rationale of product market definition. 
The test is whether the products involved 
are competitive one with the other, or 
reasonably interchangeable for the same 
use; and the use involved in the case at 
bar is programming for television. The anti- 
trust laws are ultimately directed toward 
protecting consumers. The consumers here 
involved are television stations. 


In sum, the evidence establishes that 
feature films face a high degree of com- 
petition from other forms of television pro- 
gramming material; that they do not have 
peculiar characteristics or uses that are sig- 
nificant for television purposes; and that 
they are reasonably interchangeable with, 
and compete against, all other types of 
television programming material. The Court’s 
conclusion is that there is no line of com- 
merce or product market limited to feature 
films alone. 


Metropolitan New York Is An Appropriate 
Section of the Country 


The finding and conclusion that feature 
films do not represent a separate line of 
commerce is fatal to plaintiff's case under 
Section 7 of the Clayton Act. Hence it 
is unnecessary to determine whether metro- 
politan New York is an appropriate “sec- 
tion of the country” in which to test the 
effects of the acquisition. 


Nevertheless, in the interest of a defini- 
tive disposition of that litigated issue, the 
Court will consider and pass upon it. The 
issue is a close one and not free from 
considerable doubt. 


Plaintiff expressly limited its case to 
metropolitan New York and offers no proof 
to show competitive conditions in any 
broader geographical area. 
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Plaintiff and defendants are in agreement 
on the legal formulation embodied in the 
Senate Report accompanying the amend- 
ments to Clayton Act Section 7: 


“Although it is, of course, impossible 
to define rigidly what constitutes a ‘sec- 
tion of the country,’ certain broad standards 
reflecting the general intent of Congress 
can be set forth to guide the Commis- 
sion and the courts in their interpretation. 


“What constitutes a section will vary 
with the nature of the product. Owing 
to the differences in the size and charac- 
ter of markets, it would be meaningless, 
from an economic point of view, to attempt 
to apply for all products a uniform defi- 
nition of section, whether such a defini- 
tion were based upon miles, population, 
income, or any other unit of measure- 
ment. <A section which would be eco- 
nomically significant for a heavy, durable 
product, such as large machine tools, 
might well be meaningless for a light 
product, such as milk. 

“As the Supreme Court stated in Stand- 
ard Ou Conv. UL S. (334 U. S- 293), ‘Since 
it is the preservation of competition which 
is at stake, the significant proportion of 
coverage is that within the area of effec- 
tive competition.’ 

“In determining the area of effective 
competition for a given product, it will 
be necessary to decide what comprises 
an appreciable segment of the market. 
An appreciable segment of the market 
may not only be a segment which covers 
an appreciable segment of the trade, but 
it may also be a segment which is largely 
segregated from, independent of, or not 
affected by the trade in that product in 
other parts of the country.” S. Rep. 
1775, 81st Cong., 2d Sess., pp. 5-6 (1950). 


Whether a geographic location is or is 
not an “area of effective competition” is 
clearly a question of fact in every case. 
The burden is on the proponent to demon- 
strate that the patterns of trade and com- 
mercial realities of the industry sufficiently 
demarcate a particular section of the country. 
American Crystal Sugar Co. v. Cuban-Ameri- 
can Sugar Co. [1957 Trave Cases { 68,735], 
152 F. Supp. 387, 398 (S. D. N. Y. 1957), 
aff'd [1958 Trape Cases § 69,155] 259 F. 
2d 524 (2d Cir. 1958). 


The Defendants’ position and argument 
may be summarized as follows: 


(1) It is undisputed that the signal cov- 
erage of the New York television stations 
embraces the New York metropolitan area 
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and that there is a trade usage among 
people associated with television to refer to 
the signal coverage area of television sta- 
tions as the “market”. However, defend- 
ants assert, there is no proof that this trade 
usage coincides with the phrase “area of 
effective competition.” 


(2) Defendants argue that the evidence 
tends to indicate the contrary, and that it 
is sufficient to rebut the Government’s case 
with regard to this issue. Defendants point 
to the facts, established by the proofs, that 
television programming is sublicensed in 
metropolitan New York for use throughout 
the United States by sublicensees from all 
over the country; that metropolitan New 
York television stations are parts of various 
groups of stations under single ownership; 
that, in some instances, the ownership sub- 
licenses programming for stations located 
outside metropolitan New York as well as 
for those inside; that a large segment of 
the total buying market for features and 
other television programming can be reached 
through a limited number of owners of 
multiple stations in widespread areas; that 
there are other organizations in metro- 
politan New York that buy television pro- 
gramming for stations throughout the country 
which are otherwise unaffiliated with other 
stations; and that the New York television 
stations are solicited by and obtain pro- 
gramming from distributors located outside 
the metropolitan New York area. 


(3) The defendants call attention to the 
following established facts: Screen Gems 
and many other distributors of television 
programming are organized to distribute 
their product on a national basis. These 
distributors maintain sales offices through- 
out the United States. There is evidence 
that, in order to carry on business success- 
fully, a distributor must sell on a national 
basis in order to recoup the cost of pro- 
ducing or otherwise obtaining programming ; 
that the prices for advertising time on tele- 
vision stations in the various cities of the 
country, including metropolitan New York, 
are related to each other and do not move 
independently; that a large segment of the 
total advertisers on television can be reached 
through a limited number of national sta- 
tion representatives acting for television 
stations which are in widespread locations. 


However, the evidence adduced by the 
plaintiff sustains its burden of proving that 
metropolitan New York is an appropriate 
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section of the country. Not only feature 
films but all television programming material 
is sold in television markets. The Distribu- 
tion Agreement provided for the preparation 
of schedules on the basis of “television 
markets” and such schedules were pre- 
pared. Screen Gems advertisements, sales 
campaigns, and sales analyses were on the 
basis, of television markets, which Screen 
Gems considered to be “the market place 
where we do business, and it is that area 
that the station signal covers, that is the 
market place.” 


Screen Gems’ regional sales offices were 
established on the basis of the number of 
television markets a salesman could cover 
effectively. All negotiations and completed 
sales for feature film exhibition rights were 
for exhibition within each station’s market, 
with exclusive exhibition rights being granted 
to the particular station for its market. 
Competitive conditions varied from market 
to market. 


Screen Gems also sells television pro- 
gramming material nationally, but it has 
made no national sales of feature films 
since 1956 and has discontinued serious 
efforts to sell feature films nationally. Other 
distributors of feature films have not been 
selling feature films nationally but rather 
advertise and sell feature films in television 
markets. 


The metropolitan New York area is 
recognized and treated by Screen Gems in 
its distribution of feature films as a tele- 
vision market. Television trade publica- 
tions regularly publish information for the 
New York television market. The New York 
television market is also referred to as the 
“New York Metropolitan Area” or “New 
York City, N. Y., and Newark, New Jer- 
sey”; and it is generally used in the televi- 
sion industry, its meaning without further 
definition being understood to consist of 
the area served by the seven television sta- 
tions having as their transmitter site the 
Empire State Building in New York City. 

The seven New York television stations 


compete only with one another in the sale 
of television time for local advertising. 

The Court concludes that the metropoli- 
tan New York City area is a “section of 
the country” within the meaning of the 
Clayton Act, Section 7. 
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There Is No Reasonable Probability of a 
Substantial Lessening of Competition 


The resolution of this issue. is required 
only if the court is satisfied that it is es- 
tablished by a fair preponderance of the 
credible evidence that there has been an 
acquisition of an asset within the meaning 
of Section 7 of the Clayton Act, that the 
appropriate line of commerce is feature 
films, and that metropolitan New York is 
an appropriate section of the country. 


The Government has insistently main- 
tained that its proof on the issue of sub- 
stantial lessening of competition will be 
limited to showing the anti-competitive ef- 
fects of the Distribution Agreement on the 
business of distributing feature films in the 
metropolitan New York area. No proof 
was offered by the Government on any 
broader line of commerce. Thus, since the 
Court has found that the line of commerce 
is broader than feature films, the issue of 
a probability of a substantial lessening of 
competition, as such, need not be considered 
because, concededly, the Government’s proof 
is insufficient. 


Assuming arguendo that the Government 
has established that there has been an ac- 
quisition of an asset within the meaning of 
Section 7 of the Clayton Act (found by the 
court), that the appropriate line of com- 
merce is feature films (not found by the 
court), and that metropolitan New York 
is an appropriate section of the country 
(found by the court), the court will turn 
now to a consideration of the issue whether 
there is a reasonable probability of a sub- 
stantial lessening of competition. 


On this issue the Government’s case is 
almost totally documentary. Although it 
called three trade witnesses in its own case, 
and had opportunity to cross-examine a 
number of trade witnesses called by defend- 
ants, the Government never attempted to 
establish so much as a suggestion of anti- 
competitive effects of the Distribution Agree- 
ment by oral testimony. Its case, therefore, 
on this issue is virtually limited to four 


exhibits, Exs. G67a, 68a, 69a and 70. 


These exhibits’ are selected statistics. They 
do not present the full picture of whether 
there is any probability of a substantial 
lessening of competition. The weight to be 
given these exhibits must be determined in 
light of the fact that they attempt a yearly 
analysis when realistically, the nature of 
licensing television programming does not 
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give significance to an aniiual base for sta- 
tistics. Contracts for television program- 
ming extend over many years. The lumping 
of all license fees in the year a contract is 
entered into (G68a) or in the year when 
payments are made (G69a) is somewhat 
artificial in light of the number of library 
sales of great importance covering in one 
contract a very substantial number of fea- 
ture films extending over a number of years. 


In part, the problem is the familiar one 
of the appropriate measure of market share. 


One cannot effectively use the number of 
units of product held as the sole measure 
of market share. Qualitative measures of 
the nature of competition in the market, in 
addition to a statistical measure of market 
share, must be taken into account.” 


Government’s Exhibit 68a gives the value 
in dollars of contracts entered into with 
New York City stations by each of ten dis- 
tributors in each of three years. It hardly 
measures the kind of competition that pre- 
vails, for the reason that the contracts are 
actually for supplies of feature films that 
might run over a period of years. Hence 
the substantial numbers by the largest dis- 
tributors represent library sales of large 
numbers of feature films. In endeavoring 
to state a value for each year, the exhibit 
is misleading, in that it indicates sales in 
one year that have implications for other 
years. 

The statistic of the value of the contracts 
entered into in any one year does not re- 
liably reflect the economic power possessed 
by a distributor. 

Government’s Exhibit 69a overcomes, in 
part, the criticisms made of Exhibit. G68a 
in the sense that yearly payments are a 
more reliable measure of economic power 
of a distributor in any one year. But Ex- 
hibit 69a is still subject to the criticism 
that these payments are, in part, for fea- 
ture films that are used in other years. It 
is not a reliable index of the economic 
power of the individual distributor. 


Government’s Exhibit 67a indicates that, 
as of January 1, 1959, there were a total of 
62 distributors of feature films who held a 


122 American Crystal Sugar Co. v. Cuban- 
American Sugar Co. [1958 TRADE CASES 
9 69,155], 259 F. 2d 524, 527 (2nd Cir. 1958); 
Brillo Mfg. Co., FTC Dkt. 6557, CCH TRADE 
REGULATION REPORTER Par. 27,243 [1957- 
1958 Transfer Binder] (Decision of the Commis- 
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total of 9,127 titles. It gives, with respect 
to each distributor, the number of titles 
held as of that date. It deals with distribu- 
tors whose addresses are given as ranging 
throughout the country. 


The thrust of Exhibit G67a is that rela- 
tively large proportions of these titles are 
held in the hands of a few and that the 
share held by Screen Gems is a conse- 
quential share of the total product available. 
Exhibit G67a is one of the exhibits that fails 
to take into account a special characteristic 
of this industry: every unit of product that 
is sold as television programming has its 
own distinctive and unique qualities. A 
total of 931 titles is unevaluable unless one 
takes into account the relative value of 
those titles, the quality, the audience appeal 
that each possesses individually, and the 
number of times each may have been pre- 
viously run. Some feature films, being of 
very high quality, are each able to command 
a sublicense fee equal to the fee for a pack- 
age consisting of a large number of run- 
of-the-mill feature films. On the other 
hand, some are of such poor quality that 
they cannot find a buyer at any reasonable 
price. 


A further defect in Exhibit G68a is its 
failure to list the transfer of the RKO 
library to station WOR-TV in New York 
in 1956. The value of this library in New 
York was put at $5-7 million by Mr. Ezzes, 
who was intimately acquainted with the 
distribution business in New York and with 
the RKO library specifically. The impact 
of this deal—which is not reflected at all in 
the Government’s exhibits—is still felt in 
the market place, for Mr, Reiner testified 
that his station has a substantial inventory 
of feature films, including 700 RKO’s. 


Exhibit G70 (which is a list of distribu- 
tors and the number of saleable first run 
feature films they had available for exhibi- 
tion in metropolitan New York as of Jan- 
uary 1, 1959) is subject to the objection 
that it did not take-into account the relative 
quality of the feature films involved. Ex- 
hibit D79 compares Screen Gems holdings 
of first run feature films as shown on Ex- 


PORTER . Par. 28,667 [1959-1960 Transfer 
Binder] (1960). 

It is stated in the House Report, H. R. Rep. 
No. 1191, 81st Cong. 1st Sess. p. 8 (1949) that 
the object of amended Section 7 is to prevent 
acquisitions the effect of which ‘‘may be a 


significant reduction in the vigor of competi- 
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hibit G70 with all first run feature films 
that are available. There are 3,989 pre-1948 
feature films in this group, which included 
some feature films of apparently high quality, 
such as Goldwyn and Walt Disney films. 
While the quality of these films cannot be 
determined, there are a number which are 
of top quality; and the total accumulation 
of such feature films cannot be discounted 
in assessing competitive conditions in the 
market. 


Exhibit D80 compares the sales of dis- 
tributors in New York during the first six 
months of 1959 with the feature films shown 
in Exhibit G70, Exhibit D80 shows that, 
during the first six months of 1959, Screen 
Gems sold significantly fewer feature films 
than three other distributors, and sold only 
as much as one other distributor. Thus, 
Exhibit D80 shows what Screen Gems is 
able to sell, rather than what it had on its 
shelves. This more meaningful test demon- 
strates that Screen Gems’ economic power 
is less than that sought to be depicted by 
Exhibit G70. 


Exhibit D81 shows that Screen Gems’ 
share of the number of feature films sold in 
New York during the first six months of 
1959 was less than 7 per cent, whereas 
Exhibit G70 states that Screen Gems held 
39 per cent of the first run feature films. 
Screen Gems’ share of the total dollar sales 
of feature films in New York for the same 
six months was less than 3 per cent, and the 
average price per feature film during this 
six months was only 42 per cent of the aver- 
age price obtained for the sublicensing of 
the feature films by all distributors in New 
York. The foregoing percentages indicate 
the fallibility of a mere count of first run 
feature films held. 


Exhibit D82 indicates that Screen Gems 
held, as of January 1, 1959, 558 saleable first 
run feature films that had not been licensed, 
and that of 260 feature films offered for sale 
in New York in 1959, only 77 were sold. 
This evidence also indicates a lesser degree 
of economic power than does Exhibit G70. 


In other words, the Government’s case on 
this issue ignores the types of information 
useful in determining whether the vigor of 
competition has been or will be impaired as 
a result of the Distribution Agreement. A 
substantial anticompetitive effect cannot be 
determined by simply showing Screen Gems’ 
position in New York among some number 
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of feature film distributors and its relative 
percentage of license fees contracted. Nor 
is the probability of a substantial anticom- 
petitive effect shown by adding that Screen 
Gems presently possesses more unshown 
pre-August 1948 features than other active 
distributors. 

Clayton Act Section 7 proscribes acqui- 
sitions which result in the reasonable prob- 
ability of a substantial reduction in the 
vigor of competition within a relevant prod- 
uct market in a defined section of the 
country. Assuming arguendo that proper 
product and geographic markets have been 
defined and shown on a realistic basis, the 
question of the reasonable probability of a 
substantial lessening of competition must 
also be scrutinized realistically. Not all 
acquisitions are proscribed by Clayton Act 
Section 7. Acquisitions are proscribed only 
if they will probably result in a substantial 
anticompetitive effect. 

The type of proof offered by the Govern- 
ment on this issue disregards or overlooks 
the following factors: competition afforded 
by other types of television programming 
(see preceding discussion of product mar- 
ket); the advent of Videotape; the economic 
strength of buyers; the extent of the need 
for feature films; the quality of feature 
films held by Screen Gems as compared 
with those held by others; the availability 
of new unshown feature films which will 
or may soon be available; the fact that the 
product being distributed is of a diminish- 
ing character; the circumstance that a high 
position in one year does not insure that 
this position will be maintained in future 
years (no large capital investment is neces- 
sary); and the imminent release to televi- 
sion of post-’48 feature films. 


Statistics dealing with only rank and 
percentages do not by themselves suffice to 
describe whether the vigor of competition 
has been affected. There may be cases in- 
volving very large percentages in certain 
contexts from which one may infer the 
probability of a substantial anti-competitive 
effect. However, the case at bar does not 
present such circumstances. 


The credible evidence fairly bears out the 
following essential facts, which must be 
considered on this issue: 


All phases of the television industry have 
grown tremendously in the ten-year period 
1949-1958. They have continued to grow 
since then. 
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Television stations have increased their 
strength spectacularly. The metropolitan 
New York television stations have large 
inventories of feature films and other TV 
programming material. They frequently re- 
peat telecasts of the same film programming. 


The volume of feature films and all other 
forms of film programming for television held 
by distributors and television stations has 
consistently increased from 1957 to 1959. 
During this time the amount of program- 
ming material available to the TV stations 
has pyramided, while the amount of tele- 
vision broadcast time has remained relatively 
stable. In other words, film programming 
material to a large extent remains in the 
market for re-run use and is constantly 
augmented by new production. 


The foregoing economic factors increase 
the bargaining power of TV stations as 
buyers of filmed programming and diminish 
their desire to sublicense feature films un- 
less they are of very high television quality. 
This fact is vividly stated (849-850) by Mr. 
Thrower, Station Manager of WPIX: 


ce 


. * * * Passing from the question 
of number of distributors or sellers to 
the number of properties or program 
material, has there been an increase? 


“A. There has been a decided increase 
in three years, because I made a refer- 
ence to producing Ford cars. They hoped 
to make six million cars a year. That 
means that in three years you have got 
eighteen million Fords that have not 
worn out. Well, it is the same in tele- 
vision. Every year’ each one of these 
outfits that sells, like Screen Gems and 
the others, that is in this field of distribut- 
ing and syndicating films, make new 
properties for syndication, for network 
release, and with the limited place 
to go, the number of hours on television 
stations, obviously, they replace some- 
thing. So whatever those new programs 
replace creates another program available 
to somebody else, like the amount of film 
and taped material is increasing all the 
time. 

“QO. Let me go at it another way. In 
the last three years has the number of 
broadcast hours, the number of hours on 
the air remained substantially the same 
for these seven TV stations? 


“A. Yes, I would say that it has.” 


18 See ‘‘Five Little Ampexes and How They 
Grew,’ Fortune (vol. LXI, No. 4) April 1960, 
pp. 116-120, 165, 166. 

“The television-recording technique _ illus- 
trated here is the basis of Ampex’s best-known 
product, the Videotape recorder, now used by 
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Mr. Thrower further explained (855) the 
effect that the availability of the many 
forms of television programming had on 
his desire to purchase features from Screen 
Gems: 

“Q. What is it that you don’t use 
feature films that are purchased from 
Screen Gems? 

“A. Well, at the time that we may 
have decided to buy maybe somebody 
else (offered) something that was more 
desirable or had a better price. There 
could be so many reasons for that Judge. 
I would not answer. 

“Q. You said that you wished you 
didn’t have so many feature films on hand. 
Could you explain that for me, Mr. 
Thrower ? 

“A. Well, as I indicated we have been 
finding—I don’t know how to put it—-we 
have been finding that we can get along 
without features to a greater extent than 
ever before, because there is other ma- 
terial available, and we find that the other 
material attracts more viewers, more 
advertisers, which is what we are after.” 


The Government witness from WOR-TV, 
Mr. Reiner, also testified (103) that feature 
films are not necessary to his station. 


An increasing source of television pro- 
gramming comes from the re-run product 
which is syndicated after it has been shown 
on the networks. Moreover, there are some 
pre-1948 features which have not yet been 
made available for television exhibition. 


The cumulative effect of these economic 
factors is that today there is a buyers’ (i.e., 
TV _ stations’) market. The circumstance 
that Screen Gems has not earned its esti- 
mated revenues is corroborative evidence 
of this fact. 

In the face of this competition, it is sig- 
nificant that the Columbia and Universal 
feature films distributed by Screen Gems 
are generally of lesser value for television 
exhibition than the feature films being dis- 
tributed by other distributors. 

Furthermore, the Hygo feature films dis- 
tributed by Screen Gems are worth far less 
for television exhibition than the feature films 
generally being distributed to television. 

In addition, the revolutionary development 
of the Videotape recorder * has already sub- 


all the major TV networks. (R. C. A.’s televi- 
sion tape recorder works on the same principle, 
with minor technical variations.) (118) 

“The recorder tape can be stored indefinitely, 
used as a master for recording duplicate tapes, 


1 69,766 


77,020 


stantially affected, and will increasingly affect, 
the overall programming of television sta- 
tions. The Videotape recorder is a process 
whereby sight and sound can be captured on 
magnetic tape and rebroadcast immediately. 
This permits stations in different time zones 
to make delayed telecasts at a different time 
than the original telecast. Moreover, through 
the use of Videotape, TV stations them- 
selves can economically reproduce live pro- 
gramming which would heretofore have been 
lost forever for purposes of repetitive use, 
or, where quality merits, for syndicated sales 
to other stations. 

It is noteworthy that Videotape has sub- 
stantial advantages over film: tape is quicker 
to process; corrections can be made immedi- 
ately; and it cannot be distinguished from a 
live presentation, whereas one can usually 
recognize a telecast from film. 

Videotape is being used to record many 
TV programs. Some Videotaped television 


or played back over and over again on any 

television recorder, whether made by Ampex 

or by R. C. A. (119) 
* * % 

“Ampex engineers have shared the exhilarat- 
ing experience of fathering a whole new in- 
dustry. When Ampex took it up, magnetic tape 
recording was strictly for gadget lovers; today 
it is the basis of a billion-dollar branch of the 
electronics industry. In the current fiscal year, 
ending this month, Ampex estimates its sales 
at $65 million and after-tax earnings at $4 
million. By fiscal 1962, barring some severe un- 
foreseeable setback, sales will have gone over 
the $100-million mark, an achievement that can 
be fully savored by recalling that total billings 
as recently as 1950 were a mere $388,000. (120) 

* * * 

“The Ampex Professional Products Co. pro- 
duces the famous Videotape recorder for televi- 
sion, sound recorders for radio broadcasting, 
and master recorders for the phonograph-disk 
industry.’’ (120) 

* * * 

“Professional Products also makes Ampex’s 
biggest money-maker, the Videotape recorder. 
Its introduction in April, 1956, touched off a 
revolution in television. Within a few days 
Ampex received 100 orders for the machines, at 
$45,000 apiece. 

“A year later, Videotape was reshaping net- 
work telecasting from coast-to-coast. It solved 
the problem of time-zone differences: a program 
can be put on at 8:00 P. M., in the East, re- 
corded and replayed three hours later so 
Western audiences can see it at 8:00 P. M. 
their time. For plays and commercials, tape 
offers all the advantages of film—scenes can be 
reshot until they are perfect, fluffs can be 
edited out, studio space can be economized. 
Tape, furthermore, needs no processing and 
it offers much better reproduction than film. 
(165) 

* co * 

“In 1957, Ampex and R. C. A. agreed to ex- 

change licenses and information on each other’s 
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programs are and will be placed in distri- 
bution in competition with filmed program- 
ming. 


Television stations thereby enter into compe- 
tition with the existing distributors of tele- 
vision programming because the stations can 
and do produce live programming for exhi- 
bition and then recoup the cost of produc- 
tion by distributing the Videotape of the 
program to other television stations through- 
out the country. 


Mr. Thrower commented on the pyra- 
miding supply of programming and the pro- 
duction of syndicated programs on tape by 
stations in part as follows, in answering 
questions by the Court (852-54): 


“Q. And does the supply of film, both 
syndicated and feature film, become an 
accumulating item? In other words, as 
svndicated film is made and feature films 


work. Both were anxious to avert the kind of 
conflict that had arisen when competing 33 rpm 
and 45 rpm long-playing records were simul- 
taneously introduced by Columbia and Victor 
Records. Customers for television recorders had 
to be assured that tapes made on an Ampex 
machine could be played back on R. C. A. 
equipment, and vice versa. As a result of the 
agreement, the two recorders are compatible. 
In addition, Ampex got rights to the color 
recording process that R. C. A. was developing. 
This conceession was to R. C. A.’s interest be- 
cause it was anxious to promote color TV. 

“R. C. A. put its first television recorders on 
the market early last year, and has delivered 
about forty since then. With its three-year ad- 
vantage, Ampex has been able to rack up 603 
sales to date, many of them to the networks. 
With the network market just about saturated, 
the real competitive battle will come in sales 
to individual TV stations. Only 189 out of 562 
stations are now equipped with recorders. 
When more stations buy them, it is likely that 
the big program packagers, such as Desilu 
Productions, will switch from film to tape, thus 
opening up a large new market. R. C. A. be- 
lieves it has an advantage with the stations and 
packagers because it offers a whole line of 
television studio equipment, including cameras, 
to go with its recorder. To overcome this handi- 
cap, Ampex last fall arranged to become the 
American distributor for the British-made 
Marconi four-and-a-half-inch image orthicon 
camera, and is now offering it along with the 
Videotape recorder. 

“Still another new market developed last 
year when the National Educational Radio and 
Television Center in Ann Arbor, Michigan, re- 
ceived a Ford Foundation grant to equip educa- 
tional television stations with recorders, The 
order—for forty-eight machines—went to Am- 
pex, which thus scored a double coup. Not only 
did it secure a beachhead in educational televi- 
sion, but it came off the victor in its first direct 
competitive test with R. C. A.’’ (166) 
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are released from more and more sources, 
does that constantly replace old material or 
does it pyramid up the available supply? 


“A. It pyramids up the available supply. 
Each year new syndicated film is made, 
each year new movies are made; eventu- 
ally both find their way into television, 
and the re-runs also stay there; so the 
whole thing pyramids. 


“Q. And as this supply of goods in 
the market increases, the IV stations, of 
course, can use more and more discrimi- 
nation in deciding what is so bad that they 
would not want to show again and what 
it is they could show provided they had 
an attractive rate? 

“A. Our position has been getting 
better on that score each year. 

“Q. Whose position? 

“A. Station managers. 

“Q. Do you find there is greater oppor- 
tunity for TV station program purchasers; 
they have more choice in a wider range 
as time goes on? 


“A. Each year. 


“Q. Isn’t the competition as between 
the distributors of program material and 
the stations becoming more in favor of the 
TV stations as the available supply of 
material becomes larger? 

“A. Well, the TV stations are begin- 
ning to compete with the suppliers that 
you have talked about in producing their 
own programming, as in the case of KTTV, 
who produces an hour divorce court pro- 
gram which is syndicated which we carry. 
So they have built a live show on their 
own, in their own studios for their own 
station and made tapes of it and they 
sell it to other stations. We do the same 
thing in our documentary programs. We 
make them available to other stations. 
Programs, material for television is com- 
ing in from more and more sources all 
the time.” 

In addition to the competition afforded 
by other types of television programming 
including Videotape, the number of dis- 
tributors competing for the custom of the 
television stations is substantial; and entry 
into the business is easy. In 1957 there 
were 315 distributors of filmed television 
programming; in 1958 there were 330; and 
in 1959 there were 323. There were 62 new 
entrants in 1958; and 35 in 1959. 


144The collective bargaining agreement be- 
tween the Screen Actors Guild and the pro- 
ducers of motion pictures dated March 3, 1952, 
entitled ‘‘Producer-Screen Actors Guild Codified 
Basic Agreement of 1952’’ provided in effect as 
follows: 
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Similarly, in 1957 there were 115 distribu- 
tors of feature films for television exhi- 
bition; in 1958 there were 111; and in 1959 
there were 98. There were 19 new entrants 
in 1958; and 7 in 1959. Entry into the busi- 
ness of distributing feature films for tele- 
vision exhibition is relatively easy. 

Small companies are able to sublicense 
programming in competition with large ones. 
This is evidently because the operation is 
primarily a selling one, and depends upon 
the product sold and the ability of the indi- 
vidual salesman rather than capital invest- 
ment in physical plant and technological 
achievements. 


Significantly, at least 5,279 feature films 
produced and released theatrically subse- 
quent to August 1, 1948 have not yet been 
released for television exhibition. These 
post-August 1, 1948 feature films are gener- 
ally more valuable than the pre-1948 films 
held by Screen Gems. When the post-Au- 
gust 1, 1948 feature films become available 
to distributors there will be a substantial 
and significant increase in the amount and 
quality of competition facing Screen Gems 
in the television distribution business. In- 
deed, the prospect that these films will come 
on the television market has already affected 
the ability of distributors to sell television 
programming. 

The type of effect that the prospect of 
post-1948’s is having on the market is illus- 
trated by the testimony of Mr. Ezzes, an 
officer of a competitor of Screen Gems 
(1828-30). 

Screen Gems has no right or understand- 
ing of any kind to distribute the post- 
August 1, 1948 feature films of Universal. 
Columbia has not yet made a decision with 
regard to the release to television of its 
post-1948 features. 

However, it appears that the release of 
some of these post-1948 feature films is 
imminent since negotiations between the 
various unions and producers of motion pic- 
tures have been concluded, or nearly so, and 
the resulting contracts will embody pro- 
visions pursuant to which the producers 
may release pictures for television exhi- 
bition without threat of strike. 

(1) The Guild made no claim for additional 
payment in respect of theatrical motion pictures 
released prior to August 1, 1948. 

(2) The producers reserved the right to tele- 


vise or license for televising any motion pic- 
tures produced originally for theatrical release, 
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The threat of this strike had previously 
been an effective prohibition against the 
release of the post-1948 features for tele- 
vision exhibition. 


Indeed, the prospect that these post-1948 
feature films will come on the television 
market has already affected the ability of 
distributors to sell television programming. 


From January 1956 through June 1959, 
Screen Gems accounted for 4.0% of the total 
programming expenditures by the metro- 
politan New York television stations, and 
7.1% of their film expenditures. Screen 
Gems’ share, excluding Universal features, 
of the expenditures by those stations for 
feature films has not been substantial and 
has declined since the making of the Agree- 
ment. The expenditures by those stations 
for Universal features do not constitute a 
substantial share of their expenditures for 
all programming, for all filmed program- 
ming or for feature film programming from 
July 1957 through June 1959. 


The rank of Screen Gems as a distributor 
of feature films to the metropolitan New 
York television stations in the period 1956- 
1958 did not increase as a result of the dis- 
tribution of Universal features. The Uni- 
versal features have not permitted Screen 
Gems substantially to enlarge its share of 
sales of features to metropolitan New York 
stations; in effect, the Universal features 
have only enabled Screen Gems to replenish 
its source of programming to retain its 
previous share. 


whenever released, without additional payments 
to the actors performing therein or to the Guild. 

(3) However, the Guild reserved the right to 
eancel the codified basic agreement as to any 
producer-signatory who televised or licensed 
for televising any such motion pictures released 
after August 1, 1948, without first reaching 
agreement with the Guild for an additional pay- 
ment to the actors or the Guild. 

Substantially identical provisions were incor- 
porated in the collective bargaining agreements 
between the producers and The Writers Guild 
of America, formerly The Screen Writers Guild, 
The Screen Directors Guild and the I. A. T. 
S. E., the International Alliance of Theatrical 
Stage Employees. 

Similar provisions were incorporated in the 
collective bargaining agreement with the Ameri- 
can Federation of Musicians, but said agreement 
has since expired in so far as Columbia Pictures 
Corporation and all other major producers are 
concerned and new agreements, without such 
provisions, entered into with a new union that 
has won recognition as the bargaining agent 
for musicians working in films. 

The above referred to provisions of the Screen 
Actors Guild codified basic agreement of 1952 
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In terms of actual performance by Screen 
Gems, it is evident that, since August 2, 
1957, it has become increasingly difficult 
for Screen Gems to sublicense its feature 
films to television stations in Metropolitan 
New York and in other cities. This is 
attributable to the economic strength of the 
buyers and to the present and increasing 
impact of the above-described competitive 
factors, including the expanding supply of 
programming material. Not only has Screen 
Gems made increasingly fewer sales, but 
those it has been able to make have been 
for smaller numbers of features, reflecting 
considerable ‘‘creaming” (sublicensing of 
the higher quality features in a package and 
rejection of the rest). 


In Metropolitan New York, Screen Gems’ 
experience has been that of 520 feature 
films contained in packages which have 
been not entirely sold, 287 (or 55.2%) re- 
main unsold as of February 15, 1960. Of 
the 520 features, 203 were Universal features ; 
and, of these, 129 (or 63.5%) were still not 
sublicensed as of February 15, 1960. This 
is true despite the fact that Screen Gems 
is and has been willing to sublicense many 
of these films or all of them together in 
Metropolitan New York for $1500 per title, 
which is less than one-third of the average 
per title fee obtained on the sold films. 


Outside Metropolitan New York, Screen 
Gems has been unable to sell feature films 
in a substantial number of cities. This 
inability to sell has become progressively 
worse. 


were retained unchanged in subsequent renewals 
of the agreement, as well as in renewals of the 
agreements with the Writers Guild of America 
and the Screen Directors Guild, until the expira- 
tion of the last Sereen Actors Guild agreement 
early in March 1960, when the Screen Actors 
Guild demanded that any new agreement in- 
clude provisions for the payment of additional 
sums of money to the actors or the Guild in 
respect of television exploitation of post-August 
1, 1948 theatrical motion pictures, and went out 
on strike to enforce their demands. 

The Writers Guild of America agreement ex- 
pired January 31, 1960, and that Guild made 
Similar demands, and also struck. 

Agreement has recently been reached between 
the Screen Actors Guild and certain producers, 
including Columbia Pictures Corporation, with 
respect to the payment to be made with respect 
to television exploitation of post-August 1, 
1948 theatrical motion pictures if and when 
same are released to television. 

No agreement has yet been reached with the 
Writers Guild of America, the Screen Directors 
Guild, and the International Alliance of Theatri- 
cal Stage Employees. 
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This direct evidence of the inability of 
Screen Gems to sell is graphically stated 
by Jerome Hyams, when he summarized 
the history of packages offered for sale in 
Metropolitan New York. He described 
(1416-1417) the intensive promotional cam- 
paign which launched the “Shock” package 
and made it successful. The “Shock” pack- 
age was first offered to WCBS-TV, who re- 
fused it. Then it was offered and refused 
by WRCA-TV, WOR, and WPIX. Screen 
Gems finally succeeded in sublicensing the 
package involved to WABC-TV. 


Mr. Hyams also described his efforts to 
sell the “Triple Crown” packages (1417- 
1419), the “Son of Shock” package (1419- 
1420), the package known as “Sweet 65” 
(1420-1421), and the packages known as 
“Powerhouse” and “Triumph” (1422-1423). 


Mr. Hyams stated that in October 1959 
an unnamed package of 78 features was 
released and remains unsold. He stated 
that efforts continue but that Screen Gems 
has been unable to sell the remaining fea- 
tures which are unsold in New York City. 


Finally—as another indication of weak 
competitive position of Screen Gems subse- 
quent to August 2, 1957—Mr. Ezzes, an 
officer of a competitor of Screen Gems, 
testified that the distribution of Screen 
Gems of the Universal features has had no 
effect on his ability to compete. 


In addition to the above cited evidence 
showing that there has not been, nor will 
there be, a substantial lessening of com- 
petition, it is important to point out that, 
since October 1, 1959, Screen Gems has 
had no unreleased Columbia features and 
has remaining only 236 unreleased Universal 
features. 

The diminishing competitive position of 
Screen Gems must also be viewed in light 
of the fact that a considerable proportion 
of the value of a given feature film is con- 
sumed by the first showing. 


Thus, it is concluded that the competi- 
tive impact, if any, of Screen Gems’ right 
to distribute the Universal features in 
combination with Columbia features is 
much less, now that all of the Columbia 
features and half of the Universal features 
have been offered for television exhibition. 
Indeed, Screen Gems’ present ability to 
compete in the distribution of feature films 
is attributable to its stock of Universal 
feature films. It would otherwise have no 
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salable stock of first-run feature films to 
distribute. 


The distribution agreement and its oper- 
ation did not result in the elimination of 
Universal as an actual or potential com- 
petitor of Columbia or of Screen Gems in 
the distribution of feature films for televi- 
sion exhibition, As previously shown, Uni- 
versal did not itself engage in the business 
of distributing feature films for television 
exhibition at the time when the distribution 
agreement was entered into. Its corporate 
policy was to utilize independent and exist- 
ing well-established distribution facilities. 
Had it not licensed its pre-1948 feature film 
library to Screen Gems, it would have li- 
censed another. In any case, Universal it- 
self would not have become a competitor 
of Screen Gems or Columbia. The net 
number of competitors in the distribution 
of feature films has not been reduced by 
Universal’s entering into the distribution 
agreement. 


The preponderance of the credible evi- 
dence leads to the conclusion that the dis- 
tribution agreement has not had the effect 
of substantially lessening competition in the 
distribution of feature films or of other 
programming material; nor is there a rea- 
sonable probability that it may have such 
an effect. 

Plaintiff has failed to sustain its burden 
of proof on the Clayton Act issues. The 
three TV station witnesses called by the 
Government actually supported defendants’ 
view of those issues. The Government was 
thus left solely with a documentary case by 
which to prove complex issues of competi- 
tive conditions in a relatively immature and 
still unsettled industry. On the issue of 
the probability of a substantial lessening of 
competition, the Government’s entire case, 
consisting of only four exhibits, does not 
preponderate in probative value over the 
defendants’ mass of credible oral testimony 
provided by businessmen intimately ac- 
quainted with the television industry. 


CoNCLUSION 


The Court concludes: 

1. The Court has jurisdiction of the par- 
ties and of the subject matter. 

2. Plaintiff has failed to prove that de- 
fendants violated Section 1 of the Sherman 
Act, because the preponderance of the 
credible evidence does not show: 
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(a) That the August 1957 distribution 
agreement or the actions of the parties pur- 
suant to that agreement constitute an ar- 
rangement to fix prices; or 


(b) That the defendants entered into the 
distribution agreement other than in order 
to meet the legitimate requirements of their 
respective businesses; or 


(c) That the defendants had any pur- 
pose to fix prices of Universal or Columbia 
feature films or other television program- 
ming, or in any way to affect the general 
market price of feature films or other tele- 
vision programming; or 

(d) That the distribution agreement it- 
self, or defendants’ operations thereunder, 
has affected the price for sublicensing the 
Universal or Columbia feature films or the 
other programming material distributed by 
Screen Gems, or the general market price 
of feature films or other television pro- 
gramming material; or 


(e) That the challenged provisions of the 
distribution agreement were other than 
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legitimate safeguards for Universal’s in- 
terests and ancillary to the legitimate cen- 
tral purpose of the defendants in making 
the agreement. 

3. Plaintiff has failed to prove that de- 
fendants violated Section 7 of the Clayton 
Act because the preponderance of the cred- 
ible evidence does not show: 

(a) That “the distribution and licensing 
of feature films for television exhibition” 
constitutes a “line of commerce”; or 

(b) That there may be a substantial les- 
sening of competition in any “line of com- 
merce” in Metropolitan New York. 

4, Defendants are entitled to judgment 
dismissing the complaint in its entirety on 
the merits. 

The Clerk is hereby directed to make 
forthwith an entry of final judgment dis- 
missing the complaint on the merits. 

This opinion sets forth the findings of 
fact and conclusions of law (numbered and 
unnumbered) upon which the Court’s deci- 
sion and judgment are based. 


[f 69,767] Wood-Island Pharmacy, Inc. v. Shel Bac Sales Corp. 
In the New York Supreme Court, Nassau County. 144 N. Y. L. J., No. 2, page 8. 


Dated July 5, 1960. 


New York Fair Trade (Feld-Crawford) Act 


Fair Trade—Person Who May Maintain Action-——Druggist Against Retailer—A retail 
druggist was entitled to an injunction against a retailer operating a few miles away where 
it was shown that the latter had made sales of fair traded items such as drugs, cosmetics, 


and the like, below fair trade levels. 
See Fair Trade, Vol. 1, § 3330.34. 


Fair Trade—Allegations and Proof—Existence of Fair Trade Prices.—A retailer's 


acknowledgment of sales of various items at prices below fair trade levels constituted an 
admission that fair trade prices had been properly fixed for such items, making unneces- 
sary the production of basic contracts entered into by manufacturer or distributor of such 


items, 
See Fair Trade, Vol. 1, J 3354.34. 


[Fair Trade] 


Hocan, Justice [Jn full text]: This is an 
action under the Fair Trade Law (sec. 369-b, 
General Business Law) for an injunction 
restraining the defendant from selling cer- 
tain drugs, cosmetics and other articles 
below the price fixed by the various manu- 
facturers, wholesalers and distributors who 
have entered fair trade agreements with 
dealers in the State of New York. The 
plaintiff is the owner of a retail pharmacy 
located at No. 964 Broadway, Woodmere, 
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New York. A few miles away at No. 606 
Rockaway Turnpike, Lawrence, New York, 
the defendant has a place of business. It is 
claimed that the defendant did advertise, 
offer for sale, and sell various items at prices 
lower than those specified in fair trade 
retail price list. The defendant in addition 
to denying the material allegations of the 
complaint pleads six affirmative defenses. 
Section 369(b) of the General Business Law 
provides that wilfully and knowingly adver- 
tising for sale commodities “* * * at less 
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than the price stipulated in any contract en- 
tered into pursuant to the provision of section 
three hundred sixty nine-a * * * is unfair 
competition and is actionable * * *.” (Em- 
phasis supplied.) The plaintiff alleges that 
the defendant violated the Fair Trade Law 
in selling numerous items below the fixed 
price but with the exception of three manu- 
facturers or distributors, viz.; (1) Bristol- 
Myers Company of No. 636 Fifth Avenue, 
New York City; (2) Winthrop-Stearns, 
Inc., or Sterling Drugs, Inc.; and (3) Mead 
Johnson & Company, no evidence was of- 
fered of any contract fixing a minimum 
price. An opportunity was afforded the 
plaintiff to produce contracts made by the 
other manufacturers or distributors but that 
deficiency in the proof was not supplied. 
Therefore, the alleged violations of prices 
fixed by the manufacturers who basic con- 
tracts were not produced will be disregarded, 
excepting those pertaining to Shulton, Inc. 
As to the latter corporation, I find and hold 
that the acknowledgment by the defendant 
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on plaintiff’s exhibit 2, that it was selling 
but would no longer sell the products of 
Shulton below the fair trade price is an 
admission that a fair trade price has been 
properly fixed and the production of a con- 
tract between Shulton and a retailer in the 
State of New York is unnecessary. The 
evidence offered as to the sales by the de- 
fendant to Marilyn Roller on October 19, 
1959, October 29, 1959, and November 13, 
1959, of products manufactured or distrib- 
uted by Bristol-Myers, Winthrop-Stearns, 
Inc., Mead Johnson & Company and Shul- 
ton, Inc., below the fair trade price, war- 
rants a judgment enjoining the continuance 
of such sales below the established fair 
trade price. The defendant offered no proof 
in support of the defenses. Therefore, the 
motion to strike the defenses, upon which 
decision was reserved, is granted. This con- 
stitutes the decision of the court pursuant 
to section 440 of the Civil Practice Act. No 
costs. Submit judgment on notice. 


[7 69,768] D. W. H. Corp. v. Twentieth Century-Fox Film Corp. and William Gold- 


man Theatres, Inc. 


In the District Court of the United States for the Eastern District of Pennsylvania. 
Civil Action No. 27893. Dated April 14, 1960. Filed April 14, 1960. 


Sherman and Clayton Acts 


Preliminary Injunction—Irreparable Injury—Threatened Loss of Income.—Threat- 
ened loss of income which would be reasonably ascertainable in the event of success in the 
action did not constitute the irreparable injury necessary to justify a preliminary injunction. 


See Private Enforcement and Procedure, Vol. 2, J 9023.05. 


Combinations and Conspiracies—Discrimination Against Exhibitor—Sham Bidding. 
—An allegation that sham bidding technique was used to exclude an exhibitor of limited 
experience in “road show” runs from bidding on first run rights to a particular motion 
picture was rejected as a ground for an injunction where a comparison of the exhibitor’s 
bid with the successful bid revealed that the true relative merits of the bids, including such 
factors as experience with “road show” exhibitions, could be determined only by those 
expert in the field, for whose judgment the court was unwilling to substitute its own. 


See Combinations and Conspiracies, Vol. 1, J 2005.410. 
For the plaintiff: Sylvan M. Cohen, of Cohen, Shapiro & Cohen, Philadelphia, Pa. 


For the defendants: W. Bradley Ward and Arlin M. Adams, of Schnader, Harrison, 
Segal & Lewis, Philadelphia, Pa., and Royall, Koegel, Harris & Caskey, New York, N. Y., 
for Twentieth Century-Fox Film Corp.; Edwin P. Rome, of Blank, Rudenko, Klaus & 
Rome, Philadelphia, Pa., for William Goldman Theatres, Inc. 


Memorandum sur Application for 
Preliminary Injunction 
Krart, Judge [In full text]: The plaintiff 
moves for a preliminary injunction based 


upon an alleged conspiracy between the de- 
fendants to violate the Sherman and Clay- 
ton Acts. Plaintiff, on August 12, 1959, 
became the lessee of the Fox Theatre, 16th 
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and Market Streets, Philadelphia, in which, 
since that date, the plaintiff has exhibited 
first run feature motion pictures. In essence, 
the plaintiff charges that Twentieth Century- 
Fox Film Corp. (Twentieth Century-Fox), the 
producer-distributor defendant, and William 
Goldman Theatres, Inc. (Goldman), the ex- 
hibitor defendant, unlawfully conspired to 
discriminate against the plaintiff and to 
favor Goldman by granting Goldman a 
license to exhibit a feature motion pic- 
ture entitled “Can-Can” in Goldman’s Mid- 
town Theatre for a run to begin May 4, 
1960, and by excluding plaintiff from a fair 
opportunity to bid or negotiate for “Can- 
Can” and to exhibit that picture. 


{Relief Sought] 


Plaintiff seeks a preliminary order re- 
straining Twentieth Century-Fox from li- 
censing or delivering “Can-Can” to Goldman 
or to any exhibitor other than the plaintiff; 
for an order directing Twentieth Century- 
Fox to deliver ‘“Can-Can” to plaintiff's 
theatre for first run exhibition on the terms 
offered by the plaintiff or, alternatively, di- 
recting Twentieth Century-Fox to submit 
“Can-Can” to all Philadelphia first run mo- 
tion picture theatres for competitive sealed 
bids; for an order against both defendants 
restraining Twentieth Century-Fox from 
granting and Goldman from accepting any 
license discriminatorily awarded. Plaintiff, 
in at least two respects, has failed to estab- 
lish an adequate basis for the injunctive 
relief it seeks. 


[Irreparable Injury] 


The plaintiff alleges threatened loss of 
income and damage to the “reputation” of 
the Fox Theatre which it leases. The evi- 
dence offered establishes only a threatened 
loss of income which, if plaintiff succeeds 
in this action, would be reasonably ascer- 
tainable when the run of “Can-Can” at 
Midtown Theatre is completed and for 
which it can be adequately compensated by 
defendants able to respond. This is not a 
showing of the irreparable damage which 
is essential to a grant of plaintiff’s present 
motion for injunction. Warner Bros. Pic- 
tures, Inc. v. Gittone (3 Cir.) [1940-1943 
TRADE Cases § 56,004] 110 F. 2d 292; Joseph 
Bancroft v. Shelley Knitting Mills (3 Cir.) 
268 F. 2d 569. 


[Probabihity of Success] 


Plaintiff has failed satisfactorily to show 
that it has reasonable probability of success 
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in the action. Twentieth Century-Fox, at 
least since August 12, 1959, has solicited 
sealed bids from exhibitors for first run 
feature motion pictures in the area embrac- 
ing Philadelphia. Plaintiff contends that the 
departure by Twentieth Century-Fox from 
this practice in the licensing of “Can-Can” 
to Goldman indicates an unlawful motive, 
though plaintiff concedes that Twentieth 
Century-Fox could negotiate separately with 
prospective exhibitors for the licensing of 
“Can-Can”. However, plaintiff contends that 
the negotiations with prospective exhibitors 
antecedent to licensing “Can-Can” to Gold- 
man were a sham, conducted in bad faith. 
Plaintiff contends that Twentieth Century- 
Fox actually agreed, in June or July 1959, 
to license ‘“Can-Can” to Goldman, even 
before plaintiff acquired its lease of Fox 
Theatre: 


[Evidence-Findings] 


The evidence persuades us that Gold- 
man’s actual offer for “Can-Can” was not 
submitted until March 14, 1960 and was 
accepted by Twentieth Century-Fox on 
March 18, 1960. We find that the plaintiff 
was aftorded a fair opportunity to negotiate 
for “Can-Can” on March 14, 1960 and did 
make an offer then which Twentieth Cen- 
tury-Fox did not accept. Plaintiff urges 
that its offer for “Can-Can” license was 
greater than Goldman’s offer and that the 
rejection of its offer is demonstrative either 
of an earlier firm commitment to Goldman 
or of discrimination by Twentieth Century- 
Fox. Neither plaintiff's nor Goldman’s offer 
embraced a specified period for the proposed 
exhibition of “Can-Can” nor any express lim- 
itation of expenditures for advertising. In 
light of these amissions, the court is unable to 
determine which offer, measured by ordinary 
standards, was the better. Twentieth Cen- 
tury-Fox regarded Goldman’s offer as at 
least equal, if not superior, to the plaintiff’s 
offer. In weighing the offers, Twentieth 
Century-Fox considered, inter alia, that the 
plaintiff was willing, but rather reluctant, 
to exhibit “Can-Can” on a “road show” 
basis and strongly preferred to exhibit on 
a “continuous run” basis; that plaintiff’s 
Fox Theatre had never exhibited a first run 
feature picture on a “road show” basis and 
that Goldman’s Midtown Theatre had sub- 
stantial prior experience in exhibiting such 
pictures on a “road show” basis. The effect 
of these factors can best be appraised by 
those expert in the field for whose judgment 
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the court should ordinarily be unwilling to 
substitute its own. A “continuous run” was 
defined as daily continuous performance 
beginning at 11:00 A. M. and concluding 
the following 1:00 A. M., generally, without 
advance sale of reserved seats. A “road 
show” was defined as one showing daily, 
at night, with probable matinees on three 
days and with advance sale of reserved 
seats. Carefully reviewed, the evidence sub- 
mitted by the plaintiff in support of its 
motion for preliminary injunction does not 
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persuade us of the clear illegality of de- 
fendants’ acts. Hall Signal Co. v. General 
Ry. Signal Co, (2 Cir.) 153 F. 907; Murray 
Hill Restaurant v. Thirteen Twenty One 
Locust (3 Cir.) 98 F. 2d 578; Reynolds Inter- 
national Pen Co. v. Eversharp, Inc. [1946-1947 
TRADE Cases 57,442], (D. Del.) 63 F. 
Supp. 423. 


Order 


NOW, April 14th, 1960, plaintiff’s motion 
tor preliminary injunction is denied. 


[69,769] United States of America v. The Watchmakers of Switzerland Informa- 


tion Center, Inc., et al. 


In the United States District Court for the Southern District of New York. Civ. 
96-170. Dated June 15, 1960. Filed June 15, 1960. 


Case No. 1207 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Department of Justice Enforcement and Procedure—Interrogatories—Scope of Cross- 
Interrogatories.—Although the scope of interrogatories preparatory to trial is narrower 
than that permissible in discovery proceedings, the Government’s cross-interrogatories 
could go into the more subtle activities of the defendant conducted within the territorial 
jurisdiction of the court instead of being limited to formal acts which were the subject 


of the direct interrogatories. 


See Department of Justice Enforcement and Procedure, Vol. 2, § 8225.260. 


For the plaintiff: Richard B. O’Donnell, Chief, New York Office, Antitrust Division, 
and Mary Gardiner Jones, W. Louise Florencourt, and Carl L. Steinhouse, Attorneys, 


Department of Justice. 


For the defendants: Goodwin, Danforth, Savage & Whitehead, New York, N. Y., for 
Wittnauer et Cie, S. A., by Donovan, Leisure, Newton & Irvine (James V. Hayes and 


John A. Manning, of counsel). 
See 1960 Trade Cases { 69,732. 


Memorandum 


CasHIN, District Judge [Jn full text]: 
This is a motion by Wittnauer et Cie, 
S. A., pursuant to Rule 30(b) Federal Rules 
of Civil Procedure, for an order limiting 
the scope of the examination of Philippe 
Montant, managing director of Wittnauer, 
by way of cross-interrogatories under letters 
rogatory issued at the behest of Wittnauer. 
The background leading up to the issuance 
of the letters and the prior proceedings in 
relation thereto have been reviewed in my 
Opinion of May 18, 1960, granting a prior 
motion of Wittnauer to strike or sustain 
objections to a different set of proposed 
cross-interrogatories. That motion was 
granted and the plaintiff was directed to 
submit cross-interrogatories in accordance 
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with the rationale of that Opinion. I be- 
lieve that plaintiff has assiduously complied 
with that direction. Therefore, the present 
motion is denied in its entirety. 


In reaching this decision I do not sub- 
scribe to plaintiff's argument that the ordi- 
nary rules governing relevancy in a deposition 
applies. The area of examination must be 
circumscribed since the deposition is for 
trial purposes and not for discovery. How- 
ever, the matters to be testified to upon 
direct examination concern the activities of 
Wittnauer et Cie, S. A. considered as a 
separate entity from Longines-Wittnauer 
Watch Co., Inc. in this country. True, 
Wittnauer has confined its direct interroga- 
tories to certain formal acts which are evi- 
denced by physical facts. Plaintiff, on the 
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other hand, wishes to inquire into more 
subtle activities not so openly evidenced. 
However, the area covered by the cross- 
interrogatories are the activities of Wittnauer 
and not activities of others imputed to it. 
(cf. United States v. Scophony Corporation of 
America [1948-1949 Trape Cases { 62,238], 
333 U. S. 795). It would, I believe, be 
unfair to allow the moving defendant to 
examine its own witness on the narrow 
issues of the activities of the defendant 
within the territorial jurisdiction of the 
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court without allowing plaintiff a concomi- 
tant opportunity. 


[Motion Denied] 
The motion is denied. 


[Re-direct Interrogatories] 
Defendant, Wittnauer et Cie, S. A., if 
it so desires, may serve re-direct interroga- 
tories within five (5) working days of the 
date hereof. 
It is so ordered. 


[69,770] United States v. Gamble-Skogmo, Inc., Western Auto Supply Company, 


and Bertin C. Gamble. 


In the United States District Court for the Western District of Missouri, Western 
Division. Civil Action No. 12776. Dated July 18, 1960. Filed July 18, 1960. 


Case No. 1513 in the Antitrust Division of the Department of Justice. 


Sherman and Clayton Acts 


Combinations and Conspiracies—Exchange of Information—Consent Decree.—A 
corporate defendant and one of its stockholders, engaged in the operation of a chain of 
retail stores specializing in the sale of “hard” goods, were prohibited by the terms of a 
consent decree from exchanging confidential information with a competitor, also named 
as a defendant. 


See Combinations and Conspiracies, Vol. 1, J 2005.730. 


Acquisition of Stock or Assets—Prior Voluntary Divestiture—Consent Decree—A 
company and one of its stockholders, engaged in the operation of a chain of retail stores 
specializing in the sale of “hard” goods, were prohibited by a consent decree from acquiring 
or holding any interests in a competitor, also named as a defendant. The prohibition 
against the stockholder applied to the acquisition or holding of interests in both companies 
simultaneously. The consent decree was entered upon the representation by the defendants 
that they had already divested themselves of all interests in the competitor. 


See Department of Justice Enforcement and Procedure, Vol. 2, J 8281.100, 8421, 


For the plaintiff: Robert A. Bicks, Assistant Attorney General; W. D. Kilgore, Jr., 
George D. Reycraft, Bill G. Andrews, and J. B. Walsh, Attorneys, Department of Justice; 
Edward L. Scheufler, United States Attorney. 


For the defendants: James C. Wilson, Kansas City, Mo., for Western Auto Supply 
Co.; Winston, Strawn, Smith & Patterson, by Thomas A. Reynolds, Chicago, Ill, and 
Callahan & Callahan, by Edward J. Callahan, Minneapolis, Minn., for Gamble-Skogmo, 
Inc. and Bertin C. Gamble. 


Final Judgment 


Duncan, District Judge [In full text]: 
Plaintiff, United States of America, having 
filed its complaint herein on April 1, 1960, 
and the defendants having appeared and 
filed answers denying the substantive alle- 
gations of the complaint and filed motions 
to strike the complaint, which motions were 
denied; and plaintiff and defendants having 
severally consented to the making and entry 
of this Final Judgment without trial or final 
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adjudication of any issue of fact or law 
herein, without admission in respect to any 
issue, and without any findings of fact, and 
the Court having considered the matter and 
being duly advised, 


Now, Therefore, before any testimony has 
been taken and without trial or final ad- 
judication of any issue of fact or law here- 
in and upon consent of the parties hereto 
and the representation of defendants Gamble- 
Skogmo and Bertin C. Gamble that they 
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U. S.v. Gamble-Skogmo, Inc. 


have sold all financial or stock interests, 
direct or indirect, in Western Auto to Bene- 
ficial Finance Co., a Delaware corporation, 
Beneficial Building, Wilmington, Delaware, 
it is hereby 


Ordered, Adjudged 
follows: 


and Decreed as 


I 
[Jurisdiction] 


This Court has jurisdiction of the subject 
matter hereof and of the parties hereto. 
The complaint states claims upon which 
relief may be granted against defendants 
Gamble-Skogmo, Western Auto and Bertin 
C. Gamble under Section 7 of the Act of 
Congress of October 15, 1914, entitled “An 
act to supplement existing laws against 
unlawful restraints and monopolies and for 
other purposes,” commonly known as the 
Clayton Act, as amended, and under Sec- 
tion 1 of the Act of Congress of July 2, 
1890, c. 647, 26 Stat. 209 (15 U. S.C. § 4), 
as amended, entitled “An act to protect 
trade and commerce against unlawful re- 
straints and monopolies” commonly known 
as the Sherman Act, as amended. 


II 
[Definitions] 


As used in this Final Judgment: 

(A) “Gamble-Skogmo” shall mean de- 
fendant Gamble-Skogmo, Inc., a corpora- 
tion organized and existing under the laws 
of the State of Delaware with its principal 
office in Minneapolis, Minnesota; 


\((B) “Western Auto” shall mean defend- 
ant Western Auto Supply Company, a cor- 
poration organized and existing under the 
laws of the State of Missouri with its prin- 
cipal office in Kansas City, Missouri. 


III 
[Applicability] 


The provisions of this Final Judgment 
applicable to any defendant shall apply to 
that defendant and to its or his officers, 
directors, agents, servants, employees, sub- 
sidiaries, successors and assigns, and to 
those persons in active concert or participa- 
tion with any defendant who receives actual 
notice of this Final Judgment by personal 
service or otherwise. 
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IV 
[Acquisitions Prohibited] 


(A) Defendant Gamble-Skogmo is en- 
joined and restrained from acquiring or 
holding any interest, directly or indirectly, 
in the business, capital stock or other share 
capital or assets of defendant Western Auto, 

(B) Defendant Bertin C. Gamble is en- 
joined and restrained from acquiring or 
holding any interest, directly or indirectly, 
in the business, capital stock or other share 
capital or assets of defendant Western Auto 
if defendant Bertin C. Gamble holds at that 
time or acquires any interest, directly or 
indirectly, in the business, capital stock or 
other share capital or assets of defendant 
Gamble-Skogmo. 


Provided, further, that this section shall 
not prevent any agent, servant or employee 
(other than officers and directors) of Gamble- 
Skogmo or any of its subsidiaries and affiliates 
from owning 1% or less of the outstanding 
stock of Western Auto for their own ac- 
count and not on behalf of or on account 
of Gamble-Skogmo, Inc. or Bertin C. Gamble. 


V 
[Confidential Exchanges] 


Defendant Western Auto is enjoined from 
exchanging with or furnishing to Gamble- 
Skogmo or Bertin C. Gamble, and defend- 
ants Gamble-Skogmo and Bertin C. Gamble 
are each enjoined from exchanging with 
or furnishing to Western Auto any trade 
secrets or records of a confidential nature, 
or information contained therein, unless such 
information or records are available upon 
written request to other competitors. 


VI 
[Compliance] 


For the purpose of securing compliance 
with this Final Judgment, and for no other 
purpose, and subject to any legally recog- 
nized privilege, duly authorized representa- 
tives of the Department of Justice shall, 
upon the written request of the Attorney 
General, or the Assistant Attorney General 
in charge of the Antitrust Division, upon 
reasonable notice to any defendant, at its 
or his principal office, be permitted with 
counsel present: 

(A) Access, during the office hours of 
such defendant, to all books, ledgers, ac- 
counts, correspondence, memoranda, and 
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other records and documents in the posses- 
sion of or under the control of such defend- 
ant relating to any of the matters contained 
in this Final Judgment applicable to such 
defendant; and 

(B) Subject to the reasonable conveni- 
ence of such defendant and without restraint 
or interference from it or him, to interview 
the officers and employees of such defend- 
ant, who may have counsel present, regard- 
ing any such matters. 


Any defendant, upon the written request 
of the Attorney General or the Assistant 
Attorney General in charge of the Antitrust 
Division, made to its or his principal office, 
shall submit such written reports with re- 
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by any representative of the Department 
of Justice to any person other than a duly 
authorized representative of the Executive 
Branch of plaintiff except in the course of 
legal proceedings to which the United States 
is a party for the purpose of securing com- 
pliance with this Final Judgment, or as 
otherwise required by law. 


Well 
[Jurisdiction Retained] 


Jurisdiction is retained for the purpose of 
enabling any of the parties to this Final 
Judgment to apply to this Court at any time 
for such further orders and directions as 
may be necessary or appropriate for the 


spect to any of the matters contained in 
this Final Judgment applicable to such 
defendant as from time to time may be 
necessary for the enforcement of this Final 
Judgment. 


No information obtained by the means 
provided in this Section VI shall be divulged 


construction or carrying out of this Final 
Judgment or for the modification of any of 
the provisions thereof, and for the enforce- 
ment of compliance therewith and punish- 
ment of violations thereof. 


[69,771] S. Kriete Osborn v. Sinclair Refining Company. 


In the United States Court of Appeals for the Fourth Circuit. 
November 17, 1959. Decided July 11, 1960. 


Appeal from the United States District Court for the District of Maryland, at Balti- 
more. Roszet C. THoMSEN, District Judge. 


No. 7899. Argued 


Sherinan Antitrust Act 


Tying Arrangements—Degree of Exclusivity—Condition Imposed by Non-Seller of 
Tied-in Products.—A tying arrangement does not escape condemnation as an unreasonable 
per se restraint of trade because a service station was not obligated to buy all of its 
requirements of tied-in TBA products from a source designated by a gasoline refiner. 
The economic effect of such an arrangement, not the degree of exclusivity, is the pertinent 
issue. In practice, while the service station bought some of the tied-in TBA products, 
it bought ten times as much of the competitive TBA products. The “perniciousness” of 
the imposed tie-in was aggravated by the fact that the refiner was not even in the business 
of selling the tied-in products, but was employing its economic power in the gasoline 
industry to force its dealers to do business with a supplier in another industry under an 
arrangement that yielded the refiner an extraneous revenue. The refiner went a step 
further than a supplier in the usual tie-in case, for here the tied-in product was not even 
handled or sold by the refiner, but it farmed out to another, for a price, its “coercive 
economic power.” 


See Combinations and Conspiracies, Vol. 1,  2005.848; Private Enforcement and 
Procedure, Vol. 2, J 9009.475. 


Tying Arrangement—Economic Power—Appreciable Restraint on Competition.— 
Tying arrangements are “unreasonable in and of themselves whenever a party has suffi- 
cient economic power with respect to the tying product to appreciably restrain free 
competition in the tied product and a ‘not insubstantial’ amount of interstate commerce 
is affected.” Therefore, a gasoline refiner, with more than 10 per cent of the gasoline 
sales and stations in a state, had sufficient power in the tying product (gasoline) to 
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appreciably restrain competition in the tied product (TBA). A finding that a not insub- 
stantial amount of commerce was affected was not in issuc. 


See Combinations and Conspiracies, Vol. 1, { 2005, 2005.848; Monopolies, Vol. 1, § 2540. 


Tying Arrangements — Proof of Illegal Condition — Course of Conduct and Oral 
Agreements.—The existence of an arrangement tying sales of gasoline and TBA products 
was shown through an oral agreement by a service station operator to purchase $1,000 
worth of tied-in TBA products in order to have his lease reinstated. An arrangement 
which unreasonably restrains trade in itself by tie-ins need not be expressly embodied 
in written contracts. These arrangements may be deduced from a course of conduct. 
Also, the seller’s efforts to induce the operator to carry a substantial quantity of the TBA 
line went beyond mere persuasion or salesmanship to effectuate the tie-in sales policy. 


See Combinations and Conspiracies, Vol. 1, J 2005.848. 


Cancellation of Lease—Conduct Beyond Mere Refusal to Deal—Tying Arrangements. 
—The cancellation of a service station’s lease by a gasoline refiner went beyond a mere 
announcement of a TBA tie-in policy and refusal to deal where the lease had been pre- 
viously cancelled and then reinstated after an oral agreement by the station to purchase 
a specified amount (which the station thereafter failed to meet) of tied-in TBA products. 
The situation was not within the Colgate doctrine, and it was no distinction to say that 
the Parke, Davis case involved price fixing. 


See Combinations and Conspiracies, Vol. 1,  2005.785; Monopolies, Vol. 1, { 2610.720. 


Damages—Tying Arrangement—Cancellation of Lease—Where an illegal tying 
arrangement existed between an oil company and one of its dealers and the dealer’s failure 
to abide by this arrangement contributed to the cancellation of his lease, the dealer’s 
action was remanded for the determination of damages. Since the company had the 
right to cancel the lease at its yearly termination date, the problem was whether the 
damages flowing from the cancellation were recoverable as damages resulting from 
the antitrust violation. Also, there was evidence that the dealer had to pay more for the 
tie-in products than for other products which he desired. The period before as well as 
after the termination of the lease would be considered. 


See Private Enforcement and Procedure, Vol. 2, J 9011.400. 


For the appellant: John S. McDaniel, Jr. (Cable & McDaniel and Calhoun Bond, 
on brief), Baltimore, Md. 


For the appellee: David R. Owen (William A. Fisher, Jr. and Semmes, Bowen & 
Semmes, on brief), Baltimore, Md. 


Reversing and remanding 1959 Trade Cases {] 69,365. 
Before Sosetorr, Chief Judge, and Soper, and HayNnswortu, Circuit Judges. 


[Legal Conclusions in Question] section 1. Northern Pac, R. Co. v. United 


SopeLorr, Chief Judge [Jn full text]: 
Once again, as in McElhenney Co. v. West- 
ern Auto Supply Co. [1959 TrapE CASES 
7 69,416], 269 F. 2d 332 (4th Cir., 1959), 
this court is faced with a problem arising 
from a manufacturer’s refusal to continue 
selling a dealer because of the latter’s 
failure to accede to the seller’s wishes with 
regard to products carried. This time the 
question arises in the context of the petro- 
leum industry, and the particular issue is 
whether there existed between the Sinclair 
Refining Company and its customers an 
illegal tying arrangement prohibited by sec- 
tion 1 of the Sherman Act, 15 U. S. C. A. 
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States [1958 Trape Cases {68,961], 356 
U. S. 1 (1958). In its opinion, the District 
Court set out in detail the facts of the case, 
and, as those findings are not contested on 
this appeal, we are concerned only with the 
legal conclusion to be drawn from them. 


[Parties] 


Sherwood Bros., Inc., formerly an inde- 
pendent distributor of petroleum products 
in Maryland, became, in 1935, a wholly 
owned subsidiary of Sinclair, selling Sin- 
clair products in Maryland and in some 
areas of adjacent states. In 1955, it was 
merged with Sinclair, Either name will 
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hereafter be used to refer to the defendant. 
The plaintiff, Osborn, operated a filling 
station in Maryland carrying Sinclair petro- 
leum products from 1936 to 1948, as an 
independent dealer under a lease and sales 
agreement with Sinclair-Sherwood. In the 
latter year, his lease was terminated and a 
new lease was entered into which con- 
tinued until May 31, 1956, when it was 
cancelled by Sinclair. One of the reasons 
for the second cancellation and the present 
litigation was that the plaintiff failed to 
purchase sufficient quantities of Goodyear 
Tires, Batteries and Accessories (TBA). 


[Goodyear Agreements] 


Soon after Sherwood became a subsidiary 
of Sinclair in 1935, it entered into oral 
agreements with the Goodyear Tire and 
Rubber Company under which Sherwood 
received a commission from Goodyear in 
connection with’ the sale of Goodyear prod- 
ucts to ‘Sherwood dealers. The Sherwood- 
Goodyear agreement was. reduced to writing 
in 1944. According to its terms, Sherwood 
agreed. to “actively assist” Goodyear. in 
“selling and in promoting the sale” of 
Goodyear TBA to Sherwood’s dealers, and 
in return, Goodyear was to pay Sherwood 


a 10% commission on tires -and batteries | 


sold to Sherwood’s dealers and commis- 
sions of 5% to 10% on car and home 


merchandise. Also in 1944, Sinclair and Good~'’ 


year entered into similar’ written agree- 
ments. There were further details in the 
contracts, 
opinion, concerning the methods by which 
orders were taken, adjustments for defec- 
tive merchandise, billing, collecting, etc. | 


[Exclusion' of Competing Lines] 


Because of its financial interest in having 
its lessee-dealers sell Goodyear TBA rather 
than competing brands, Sinclair-Sherwood 
engaged in’ a course Loft ‘conduct’ designed 
to bring about this’ result)’ The facts in 
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this case utterly fail to reveal any other 
business motive for the defendant’s policy 
that its dealers should handle Goodyear 
products instead of others. Admittedly, it 
was proper for Sinclair-Sherwood to desire 
its lessees to carry a complete, high quality 
line of TBA. It is conceded, however, that 
there were other competing brands, and 
there is no suggestion that Goodyear was 
superior to other brands of TBA or that 
there was any benefit to the dealers in 
handling Goodyear rather than one of the 
other lines. The plaintiff, in addition to 
being a lessee of a Sinclair filling station, 
also operated a Firestone store in a nearby 
town where he sold that company’s TBA. 
At his filling station, he carried both Good- 
year and Firestone TBA, telling Sinclair- 
Sherwood that he would handle both and 
let the public choose between them. Fire- 
stone, however, remained his major line, 
and this was responsible, partly at least, for 
his troubles. 


[Alleged Antitrust Violations] 


The District Court, after considering all 
of the evidence presented, concluded that 


the. plaintiff had failed to prove a violation. 


of the anti-trust laws, and gave judgment 
for the defendant, Sinclair-Sherwood. In 
this. appeal, the plaintiff asserts (1) that his 


, service station lease and dealer sales agree- 


ment were cancelled by Sinclair in further- 
ance of an attempt to monopolize the sale 
of TBA, (2) that the contracts between 
Sinclair-Sherwood and Goodyear constituted 
unreasonable. restraints of trade, and vio- 
lated section 1 of the Sherman Act,? and 
(3) that the sale of Goodyear TBA to 
Sinclair-Sherwood dealers was-in further- 


‘ance of an illegal restraint of trade under 


the anti-trust laws. 


‘Although it was shown that the sale of 
gasoline by Sinclair-Sherwood in Maryland; 


constituted slightly more than 10% of the, 


total sale of gasoline sold in that state 


1It is interesting to note that this same type 
of contract between oil companies and manu- 
facturers of TBA is presently under attack 
before the Federal Trade Commission. See 
the initial decisions, filed Octaber 23, 1959, in: 
In the Matter of B. F. Goodrich Company and 
The Texas Company, Docket No. 6485; In the 
Matter of The Goodyear Tire &. Rubber Com- 
pany and’ The’ Atlantic Refining Company, 
Docket No. 6486; and Jn the Matter of The Fire- 
stone Tire & Rubber Company and Shell Oil 


Company, Docket No. 6487. The complaints, in’ 


those cases, 
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attacked both’ the agreements. be- 


tween the oil and rubber companies and also the 
alleged coercion by the oil companies in forcing 
their dealers to handle certain sponsored brands 
of TBA. The hearing examiner upheld the con- 
tracts between the oil and rubber companies 
against the charge of unreasonably restraining 
trade. 
the gasoline dealers were coerced and forced 


to buy substantial. quantities of the specified: 


brands of TBA, and ordered them to cease and 
desist from such coercion and from threatening 
to cancel leases unless the dealers purchased the 
sponsored TBA products. 
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during the years immediately prior to the 
cancellation of the plaintiff’s dealership, and 
that there were in this period about 300 
Sinclair service stations out of a total of 
about 2300 service stations in Maryland, 
the District Judge pointed out that, with 
regard to TBA, the plaintiff had failed to 
prove any intent to monopolize or to 
demonstrate that the economic effects of 
the agreements between Sinclair-Sherwood 
and Goodyear were such that those agree- 
ments themselves involved an unreasonable 
restraint of trade. As to the plaintiff's 
remaining contention, the court concluded 
that there was in this case no unreasonable 
per se restraint of trade, such as existed 
in Standard Oil Company of California 
v. United States [1948-1949 Trappe CasEs 
T 62,432], 337 U. S. 293 (1949) (primarily 
involving exclusive dealing), and in Inter- 
national Salt Co. v. United States [1946-1947 
TRADE CASES { 57,635], 332 U. S. 392 (1947) 
and Northern Pac. R. Co. v. United States 
[1958 Trape Cases { 68,961], 356 U. S. 1 
- (1958) (concerned with tie-ins). The court 
found, however, that if such a tying ar- 
rangement had existed, “the volume of 
TBA purchases by the Sinclair dealers in 
the Sherwood division would constitute a 
not insubstantial amount of commerce,” so 
as to make the per se classification of un- 
reasonableness applicable. Because of the 
view we take of this case, it will be neces- 
sary to deal in detail with this last issue 
only. 


Under the findings of the District Court, 
not disputed on this appeal, it is clear that 
an illegal tie-in arrangement existed be- 
tween Sinclair-Sherwood and its dealers. 
Many of the findings demonstrate the pres- 
sure exerted against the Sinclair dealers to 
carry Goodyear TBA rather than com- 
peting brands. The District Judge observed 
that Sinclair-Sherwood ‘‘was not pleased 
when its dealers carried a large stock of 
other TBA products,” and that, when Sin- 
clair-Sherwood signed prospective lessees 


“Tt]he normal procedure was to sign the 
lease and dealer sales agreement and to 
secure the initial TBA order simultaneously. 
Sherwood impressed on its sales per- 
sonnel the desirability of dealers carrying 
100% Goodyear TBA products. They, 
in turn, used their best efforts to per- 
suade the dealers to purchase Goodyear 
TBA in preference to other lines.” 
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[Tying Arrangements Existed] 


Of course, a seller may attempt to per- 
suade a buyer to purchase his products 
rather than those of his competitors, and 
such salesmanship efforts do not run afoul 
of the antitrust laws, unless the sale of one 
product (the tying product) is made under 
an agreement, arrangement or condition 
under which the buyer must also purchase 
another (the tied) product). The findings 
compel the legal conclusion that such an 
agreement, arrangement or condition existed, 
and that if a dealer desired to continue sell- 
ing Sinclair gasoline under the lease and 
sales agreements, he had no choice but to 
buy, as well, substantial quantities of Good- 
year TBA. 


At sales meetings held every spring, the 
dealers were warned by the president of 
Sherwood that he was dissatisfied with 
their Goodyear TBA sales. With regard 
to one meeting in 1949, the District Judge 
said: “I find that the dealers understood 
and Sherwood intended them to understand 
that unless they purchased more Goodyeai 
TBA some of the leases would be termi- 
nated.” In 1950, Sinclair-Sherwood set as 
a goal $1,000,000 of TBA sales and “calcu- 
lated that $35 of TBA sales per 1,000 gal- 
lons of gasoline sales was a reasonable 
quota.” 


The court also found that: “Sherwood 
kept records of the purchases of Goodyear 
TBA by its dealers and considered this 
item along with others in determining 
whether to renew or terminate a dealer’s 
lease at the end of each year.” The above 
findings demonstrate that Sinclair-Sher- 
wood’s efforts to induce their dealers to 
carry a substantial quantity of Goodyear 
TBA went beyond mere persuasion or 
salesmanship to effectuate Sinclair-Sher- 
wood’s policy and constituted an actual 
requirement and condition for the continued 
sale of gasoline under their leases. 


[Illegal Contract May Be Inferred] 


Although, standing alone, the above gen- 
eral findings do not, perhaps, disclose a 
tie-in accomplished by express agreement 
with the dealers, such an express contract 
is not necessary. In McElhenney v. West- 
ern Auto Supply Co. [1959 TrapE CASES 
7 69,416], 269 F. 2d 332, 338 (4th Cir., 1959), 
this court pointed out: 
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“Probably nothing is more firmly set- 
tled in our antitrust jurisprudence than 
that an illegal contract may be inferred 
from all of the circumstances. Admit- 
tedly, the written agreement between the 
parties contains no provision requiring 
the franchisees to deal only in goods 
supplied by Western Auto. This, of 
course, merely means that the contract 
is not unlawful on its face. The writing 
could be supplemented by an extrinsic 
course of conduct from which the illegal 
condition or understanding might be 
found; ) 2°.” 


In that case we found the pleadings de- 
ficient because they failed to allege suffi- 
cient facts to constitute such an illegal tying 
arrangement. We remanded the case to 
give the plaintiff an opportunity to amend 
his pleadings to allege such an agreement, 
if he properly could. 


In the instant case, however, more is 
revealed than an inferred illegal arrange- 
ment through a course of conduct. With 
regard to the cancellation of the plaintiff's 
first lease in 1948 and the signing of his 
second lease, the termination of which gave 
rise to the present controversy, the District 
Judge found: 


“His first lease was cancelled by Sher- 
wood in 1948 because of the decline in 
the gasoline gallonage and because plain- 
tiff was not handling enough Goodyear 
TBA products. Following a conference, 
at which plaintiff had agreed to place an 
order for over $1,000 worth of Goodyear 
TBA, Sherwood’s sales manager decided 
to give him another chance and signed a 
new lease. Plaintiff thereafter bought 
Goodyear TBA, but he continued to buy 
ue than ten times as much Firestone 

Aw 


[Express Oral Agreement| 


From this it clearly appears that the plain- 
tiff’s second lease, the cancellation of which 
occurred in 1956, was actually made in 
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pursuance of an express oral agreement to 
purchase Goodyear TBA. 


As to the termination of the second lease, 
the Judge concluded that both the plaintiff’s 
failure to sell sufficient gasoline and his 
refusal to purchase more Goodyear TBA 
contributed to Sinclair-Sherwood’s decision 
to cancel, neither of the two factors being 
predominant, The District Judge correctly 
pointed out that such combination of factors 
would not defeat the plaintiff's claim as 
long as the illegal motive substantially con- 
tributed to the decision to cancel. See: 
Story Parchment Co. v. Paterson Parchment 
Paper Co., 282 U. S. 555 (1931); Momand 
y, Universal Film Exchange, Inc. [1948-1949 
TraDE CAses § 62,360] 172 F. 2d 37 (Ast 
Cir., 1948). 


[Tying Arrangement May Be Oral] 


Despite the above findings of fact, and the 
further finding that the volume of TBA 
purchases by Sinclair-Sherwood dealers con- 
stituted a not insubstantial amount of com- 
merce, the District Court held that the 
plaintiff had failed to prove an illegal per 
se tying arrangement. The court apparently 
predicated its legal conclusion upon the 
fact that there was no unreasonable per 
se restraint of trade in the written contracts 
with the dealers or in the agreements be- 
tween Sinclair-Sherwood and Goodyear and 
that Sinclair-Sherwood did not require the 
dealers to carry Goodyear TBA exclusively. 
Having reached the conclusion that there 
was no per se violation the District Judge 
held that, in order for the plaintiff to re- 
cover, it was necessary for him to show that 
the public had been injured by the manner 
in which the business had been carried on 
under the agreemeits; and the District Judge 
then found that the plaintiff had failed to 
prove such injury and therefore no violation 
of the antitrust acts had been shown.? As 
previously noted, however, an agreement, 


2 The court stated: 


“If there were such a restraint of trade or 
attempt to monopolize as existed in Interna- 
tional Salt Co. v. United States, 332 U. S. 392; 
Standard Oil Company of California v. United 
States, 337 U. S. 293, and Northern Pacific 
Railway Co, v. United States, swpra, the vol- 
ume of TBA purchases by the Sinclair dealers 
in the Sherwood division would constitute 
a not insubstantial amount of commerce. In 
those three cases, however, there was a clear 
restraint of trade or attempt to monopolize, 
apparent from the provisions of the written 
contracts themselves. No such per se viola- 
tion is apparent in the present case, for neither 
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the letter-contracts between Sherwood-Sinclair 
and Goodyear nor the agreements between 
Sherwood and its dealers contain any similar 
provisions. Any possible intent to monopolize 
or to unreasonably restrain trade in this case 
must be gleaned from the way in which the 
agreements were used.’’ 

And later: 

“Since there was no per se violation of the 
antitrust laws, plaintiff had to prove facts 
which show public injury from the alleged 
attempt to monopolize. . . The keen competi- 
tion between suppliers for the service station 
business prevents control of wholesale prices 
by the Sinclair-Goodyear arrangement. There 
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arrangement, or condition which unreason- 
ably restrains trade in itself by price fixing, 
boycotts, or tie-ins, need not be expressly 
embodied in written contracts. Such arrange- 
ments may be deduced from a course of 
conduct. United States v. Parke, Davis and 
Company [1960 TravE Cases § 69,611] 362 
U.S. 29 (1960); McElhenney v. Western Auto 
Supply Co. [1959 Trave Cases § 69,416], 269 
F. 2d 332 (4th Cir., 1959). In addition, the 
plaintiff’s second lease seems to have been 
entered into under the express oral agree- 
ment that he would purchase substantial 
quantities of Goodyear TBA. A tying ar- 
rangement does not have to be in writing 
to be illegal but may be oral. 


[Degree of Exclusivity] 


Nor do we think a tie-in escapes condem- 
nation aS an unreasonable per se restraint 
of trade because the buyer is not obligated 
to obtain all his requirements of the tied 
product from the seller. Although none of 
the cases brought to our attention has dis- 
cussed this specific question in a similar 
factual context, to insist upon such ex- 
clusivity in a tie-in would be inconsistent 
with the trend of the decisions in this area. 
If a substantial amount of commerce is 
restricted by such arrangements, the stand- 
ard for illegality would seem to have been 
met. Tying arrangements are: 

“, . unreasonable in and of themselves 

whenever a party has sufficient economic 

power with respect to the tying product 
to appreciably restrain free competition 
in the tied product and a ‘not insubstantial’ 
amount of interstate commerce is affected.” 
Northern Pac. R. Co. v. United States, supra, 
at page 6. 
The economic effect of the tying arrange- 
ment, not the degree of exclusivity, is the 
pertinent issue. It is not disputed in the 
present case that Sinclair, with more than 
10% of the gasoline sales and stations in 
the state of Maryland, has sufficient power 
in the tying product to appreciably restrain 
competition in the tied product, TBA. The 
finding that a not insubstantial amount of 


is no evidence in this case of any horizontal 
price fixing agreements between any of the 
tire companies or any of the oil companies 
with respect to TBA. Nor is there any sug- 
gestion of ‘price leadership’ in the TBA busi- 
ness in Maryland. ‘The public has a choice of 
brands at Sinclair stations, and is free to buy 
any of the competing brands at service stations 
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commerce is affected is not questioned on 
this appeal. 


[Exclusion Need Not Be Complete] 


In International Salt, supra, involving con- 
tracts requiring lessees of the defendant’s 
machines to use in them only salt purchased 
from the defendant, the argument was made 
that the agreements were lawful because 
the lessee was permitted to purchase a 
competitor’s salt if obtainable at a lower 
price. While observing that this provision 
did “afford a measure of protection to the 
lessee,” 332 U. S. at pages 396-397, the Court 
went on: “but it does not avoid the stifling 
effect of the agreement on competition.” 
Likewise, in Northern. Pacific, 356 U. S. at 
pages 11-12, it was argued that the tie-in 
agreements “are subject to so many ex- 
ceptions and have been administered so 
leniently that they do not significantly re- 
strain competition.” This contention did 
not avail the defendant, as the Court replied 
that the tying arrangements did “deny de- 
fendant’s competitors access to the fenced- 
off market on the same terms as the de- 
fendant.” Also supporting the view that to 
be unlawful a tying arrangement need not 
completely cut off the buyer’s access to com- 
peting products, are the cases concerning 
tie-ins of a seller’s product to a particular 
machine supplied by the seller, even where 
the buyer was not forbidden to use com- 
peting products in like machines obtained 
elsewhere. See: Signode Steel Strapping 
Co. v. Federal Trade Commission [1940-1943 
TRADE CASES { 56,323], 132 F. 2d 48 (4th Cir., 
1942); Judson L. Thomson Mfg. Co. v. Fed- 
eral Trade Com’n. [1944-1945 TraprE CASES 
7.57,3991, 150 F. 2d 952 (st Cir., 1945), 
cert. den. 326 U. S. 776. 


[Tying Arrangement Defined] 


A tying agreement is defined as “an agree- 
ment by a party to sell one product but only 
on the condition that the buyer also pur- 
chase a different (or tied) product, or at 
least agrees that he will not purchase that 


operated by other companies and at all sorts 
of other retail outlets. The Goodyear TBA 
products compete with those of other manufac- 
turers and distributors on the basis of price, 
guality and all other relevant factors. Plaintiff 
has failed to prove any injury to the public 
from the Sinclair-Goodyear marketing arrange- 
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product from any other supplier. Where such 
conditions are successfully exacted compe- 
tition on the merits with respect to the tied 
product is inevitably curbed.” Northern Pac. 
R. Co. v. United States, supra, 356 U. S. at 
page 5. In other words, the law has been 
violated if the defendant compels the plain- 
tiff to purchase a quantity of one product 
when the plaintiff seeks to buy another, the 
desired product. It is the restrictive nature 
of the agreement, not the fact of exclusivity, 
which is objectionable. 


Turning to the instant case, buying sub- 
stantial quantities of Goodyear TBA clearly 
appears to have been a condition of the 
plaintiff’s leasing the service station and 
being a dealer in Sinclair gasoline. The 
Goodyear TBA was tied to the lease and 
the sale of the gasoline. It matters not that 
the plaintiff was not forced to purchase his 
entire requirements in Goodyear merchan- 
dise. Certainly, insofar as he and other 
dealers were compelled to carry Goodyear, 
to that extent competition in TBA was 
curbed. 


Sinclair argues that its conduct consti- 
tuted merely a refusal to deal, sanctioned 
under the principle that a trader may select 
his customers as he sees fit. With this gen- 
eral principle, we have no quarrel. Even 
where a manufacturer or supplier has a 
policy aimed at a result which, if accom- 
plished through an agreement or combhi- 
nation would amount to an unreasonable 
per se restraint of trade, he nevertheless 
may, in the absence of such agreement or 
combination, refuse to deal with a purchaser 
in accordance with the announced policy. 
United States v. Colgate & Company, 250 U. S. 
300 (1919). In the latter situation, however, 
the manufacturer’s right of refusal has been 
severely limited. If he goes beyond the 
mere announcement of policy and refusal 
to deal with those not adhering to it, his 
course of conduct may constitute a for- 
bidden agreement, combination, or arrange- 
ment to effectuate such policy. As the Court 
in Parke, Davis recently pointed out: 

“,. an unlawful combination is not just 
such as arises from a price maintenance 
agreement, express or implied; such a 
combination is also organized if the pro- 
ducer secures adherence to his suggested 
prices by means which go beyond his 
mere declination to sell to a customer who 
will not observe his announced policy.” 
302 Unmomatupagerss. 
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And later: 


“So long as Colgate is not overruled, this 
result [the economic effect of the manu- 


facturer’s policy] is tolerated but only 


when it is the consequence of a mere 
refusal to sell in the exercise of the manu- 
facturer’s right ‘freely to exercise his own 
independent discretion as to the parties 
with whom he will deal.’ When the manu- 
facturer’s actions, as here, go beyond mere 
announcement of his policy and the simple 
refusal to deal, and he employs other 
means which effect adherence to his re- 
sale prices, this countervailing consider- 
ation is not present and therefore he has 
put together a combination in violation 
of the Sherman Act. Thus, whether an 
unlawful combination or conspiracy is 
proved is to be judged by what the par- 
ties actually did rather than by the words 
they used... .” 362 U.S. at page 44. 


In the present case, it is clear from the find- 
ings of fact that Sinclair-Sherwood’s con- 
duct went beyond a mere announcement of 
policy and refusal to deal. As pointed out 
above, the findings compel the conclusion 
that there existed, in fact, an express agree- 
ment to buy Goodyear TBA, made after the 
cancellation of the plaintiff’s first lease, in 
order for the plaintiff to be restored as a 
gasoline dealer. This case is not within the 
Colgate doctrine. Moreover, it is no dis- 
tinction to say that Parke, Davis was con- 
cerned with price fixing whereas here we 
have a tie-in. Both price fixing and tie-ins 
affecting a not insubstantial amount of com- 
merce, are illegal per se. By relying on Col- 
gate, the defendant in fact admits that the 
same principles concerning refusals to deal 
are applicable to both tying arrangements 
and price fixing, for Colgate itself was a price 
fixing case. 


The Supreme Court’s observation in 
Standard Stations, 337 U. S. at page 305, that 
“tying agreements serve hardly any pur- 
pose beyond the suppression of competition” 
applies with full force to the present case. 
The perniciousness of the imposed tie-in is. 
aggravated by the fact that the defendant is 
not even in the business of selling the tied 
products, but is employing his economic 
power in the gasoline industry to force his. 
dealers to do business with a supplier in 
another industry under an arrangement that 
yields the defendant an extraneous revenue. 
The defendant in this case goes a step fur- 
ther than the supplier in the usual tie-in 
case, for here the tied product is not even 
handled or sold by the defendant, but it 
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farms out to another, for a price, its co- 
erive economic power. 


We need not discuss the defendant’s vari- 
ous arguments focusing upon the absence 
of proof of monopoly in the defendant or 
that the contracts between Sinclair-Sher- 
wood and Goodyear were not, according to 
the “rule of reason,” violative of the Sher- 
man Act. These arguments are beside the 
point. We have here a tying arrangement 
between Sinclair and its dealers, found to 
affect a substantial part of commerce, solely 
for the defendant’s economic benefit and not 
justified by the nature of the products. This 
is unreasonable per se, Northern Pac. R. Co. 
uv. United States, supra. If, as the Supreme 
Court has said, “the vice of tying arrange- 
ments lies in the use of economic power in 
one market to restrict competition on the 
merits in another, regardless of the source 
from which the power is derived and whether 
the power takes the form of a monopoly 
or not,” * the vice is well illustrated by this 
case. 


While we conclude that an illegal arrange- 
ment or condition existed between Sinclair- 
Sherwood and its dealers and that Osborn’s 
failure to abide by this arrangement or con- 
dition contributed to the cancellation of his 
lease, there are questions concerning Os- 
born’s recoverable damages. On this point 
the District Judge said: 

“Plaintiff suffered damages as a result 

of the cancellation but it was agreed at a 

pre-trial conference that no proof of the 
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amount of such damage should be offered 
until after it has been determined whether 
there was any violation of the antitrust 
laws. Plaintiff did not prove that he suf- 
fered any other damage as a result of the 
alleged violations.” 


Since Sinclair-Sherwood had the right to 
cancel the lease at its yearly termination 
date, the problem arises whether the dam- 
ages flowing from the cancellation are re- 
coverable as damages resulting from the 
violation of the anti-trust laws. See, how- 
ever, Emich Motors v. General Motors [1950- 
1951 Trapr Cases { 62,778], 340 U. S. 558 
(1951). Moreover, there is evidence in the 
record that Osborn had to pay more for 
Goodyear TBA products than for other 
brands which he desired. 

Of course, if Osborn sustained no dam- 
ages that are properly recoverable, he has 
no cause of action. Because of the ques- 
tions inherent in this phase of the case, we 
think it appropriate to remand it to the 
District Court for further hearing, in which 
the parties will have full opportunity to pre-: 
sent additional evidence on the question of 
damages in the period before as well as after. 
the termination of the lease. The District 
Court should then determine what items, if 
any, are recoverable. We wish to emphasize 
that we are not at this time expressing or 
intimating any opinion on this aspect of the 
case. 

Reversed and remanded. 


[7 69,772] Continental Baking Company v. United States; American Bakeries Com- 
pany v. United States; Colonial Baking Company of Memphis v. United States. 


In the United States Court of Appeals for the Sixth Circuit. Nos, 13865-6-7. Decided 


July 18, 1960. 


Case No. 1385 in the Antitrust Division of the Departinent of Justice. 
Appeal from the District Court of the United States for the Western District of 


Tennessee, Western Division. 


Sherman Antitrust Act 


Price Fixing Conspiracy—Price Similarity—Circumstantial Evidence of Agreement 
and Economic Causation—Bakeries should have been allowed to introduce evidence of 
similarity of costs, operations, marketing procedures, and other economic factors affecting 
price changes in support of their defense that they were following an economically -dictated 
practice of conscious parallelism of prices, that is, price similarity was the result of such 
factors and not the result of any agreement. Any evidence of reasonableness or justification 
would be properly excluded once a price-fixing agreement was established, but, where the 


3 Northern Pac. R. Co. v. United States, supra, 
at page 11. 
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evidence of an agreement was circumstantial, and the bakeries admitted no agreements to 
fix prices, they were entitled to place before the jury their explanation of how the similarity 
in prices arose. 


See Combinations and Conspiracies, Vol. 1,  2005.360. 


Price Fixing Conspiracy—Relevancy of Defendants’ Size and Amount of Sales.— 
While evidence of the size and amount of sales of bakeries charged with conspiring to fix 
prices does not establish an antitrust violation, such factors may be taken into account in 
determining the power of the bakeries to fix prices and restrain competition. 


See Combinations and Conspiracies, Vol. 1, { 2011. 


Price Fixing Conspiracy—Termination or Suspension—Effect of Government Price 
Stabilization Even if an Office of Price Stabilization price freeze on bakery goods were 
to be considered as interrupting an existing conspiracy, if the conspiracy were resumed 
upon the termination of the price freeze, the intervening period is more properly charac- 
terized as a period of suspension of activities rather than a termination resulting in two 
separate conspiracies; therefore, evidence of acts prior to the end of the price freeze were 
admissible under the rule that the entire history of a continuing conspiracy is admissible, 
although prosecution for some of the period may be barred by the statute of limitations 
at the time of trial. 


See Combinations and Conspiracies, Vol. 1, { 2005.410. 


Conspiracy—Acts or Declarations of Co-Conspirators — Geographic Area— Acts in 
Furtherance of Conspiracy.—Acts of one bakery to induce local bakers in the Memphis 
area to adjust prices to its own levels were admissible against a second bakery shown to 
have been a co-conspirator with the first bakery, although the second bakery did no 
business in that area, Those acts were in furtherance of the conspiracy because failure 
on the part of the first bakery to gain adjustment of prices by competitive local bakeries 
in the area would have forced the first bakery to lower prices in that area, followed by 
reductions due to customer insistence in other areas in which the second bakery did 
business. 


See Combinations and Conspiracies, Vol. 1, J 2005.380. 


Conspiracy—Acts of Conspirators—Admissibility Against Co-Conspirator—Acts Prior 
to Entry into Conspiracy.—Acts of two conspirators in the absence of a third conspirator 
were not admissible against the third conspirator who had not been independently shown 
to have been a member of the conspiracy at the time that such acts took place. Since that 
conspirator had not been tied into the conspiracy by Government evidence at the time 
those acts occurred, cautionary instructions should have been given to the jury. 


See Combinations and Conspiracies, Vol. 1, { 2005.380. 


Conspiracy—Meetings in Which All Conspirators Participated—Foundation for Acts 
of One Conspirator.—Evidence of meetings in which all of the alleged conspirators par- 
ticipated established a foundation for-the introduction of evidence of other acts on the part 
of one conspirator, in furtherance of the conspiracy, binding on all. 


See Combinations and Conspiracies, Vol. 1, J 2005.380. 


Conspiracy—Evidence—Letters in the Course of Business—Scope of Employee’s 
Authority—Portions of letters, written by employees of a bakery, on the activities of 
competitors, and the expressions of opinion in regard thereto, were admissible against the 
bakery where the established practice was to require such reports. With respect to contacts 
with competitors disclosed in the letters, specific instructions to employees to refrain from 
contacting competitors did not absolve the bakery from responsibility, where such em- 
ployees were within the apparent scope of their authority or their acts had been ratified. 


See Combinations and Conspiracies, Vol. 1, { 2005.410. 
Grand Jury Transcript—Government’s Use to Refresh Recollection of Witness—De- 


fense Request for Transcript.—W here the Government utilized a grand jury transcript to 
refresh certain witnesses’ recollection (sometimes, on effect, coming very close to using it 
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for impeachment purposes), requests by defense counsel to examine the entire transcript 
of those witnesses’ testimony were properly denied since the demand lacked the selectivity 
called for under the law and was in excess of the particularized need occasioned by the 
Government’s limited use. The defendants did not attempt to invoke the trial court’s 
discretion, 


See Department of Justice Enforcement and Procedure, Vol. 2, J 8029. 


Criminal Prosecution—Fines—Continuing Conspiracy—Change of Sherman Act Fine. 
=r Lhe contention that the Sherman Act punishes the simple act of conspiring and that the 
conspiracy charged in the instant suit was completed prior to the time that the Sherman 
Act’s maximum fine was increased from $5,000 to $50,000, and, therefore, the maximum 
permissible fine was $5,000, was rejected since the conspiracy allegedly continued for 
almost three years after the increased fine was enacted. A continuing conspiracy was 
charged, and a conspiracy, once established, is presumed to continue until the contrary 
is shown. Athough not required, the prosecution also put in evidence of overt acts, some 
of which took place after the fine was increased. 


See Department of Justice Enforcement and Procedure, Vol. 2, § 8029.700. 


Criminal Prosecutions—Necessity of Circumstantial Evidence Instruction—Sufficiency 
of Reasonable Doubt Instruction —It was not necessary for a trial court to give additional 
instructions to the jury on circumstantial evidence, where the court’s general charge on 
“reasonable doubt” was clear, comprehensive, and complete. 


See Department of Justice Enforcement and Procedure, Vol. 2, § 8029.140. 


Jury Instructions—Special Interrogatories—Continuation of Conspiracy.—A court was 
not required to submit special interrogatories to a jury, on its own motion, to determine 
if the jury found a conspiracy to have continued past the date the increased fine under 
the Sherman Act was enacted. The defendants were put on notice by the court’s charge 
to the jury that it was of the opinion that a maximum fine of $50,000 was permissible. 
They took no action to request the special interrogatories and made no exception to that 
portion of the charge; therefore, the court was not obligated to adopt an unusual procedure 
in a criminal case for the protection of the defendants. 


See Department of Justice Enforcement and Procedure, Vol. 2, J 8029.140. 


Criminal Prosecution—Jury Instruction—Corroboration of Accomplice Testimony.— 
The refusal to instruct a jury that the testimony of accomplices should be corroborated by 
other evidence before giving too much credence to such testimony was not error. While 
the giving of such an instruction may be better practice or desirable, a conviction may be 
had on the uncorroborated testimony of an accomplice. 


See Department of Justice Enforcement and Procedure, Vol. 2, J 8029.140. 


For the appellants: Argued by Longstreet Heiskell, C. P. J. Mooney and John M. 
Heiskell. Longstreet Heiskell and Ramsay Wall, of Shepherd, Heiskall, Williams, Beal 
& Wall, Memphis, Tenn.; Roy M. Anderson and George Faunce, Jr., Rye, N. Y., for 
Continental Baking Co.; C. P. J. Mooney, Memphis, Tenn., for American Bakeries Co.; 
John M. Heiskell and J. Clyde Mason, of Canale, Glankler, Montedonico, Boone & Loch, 
Memphis, Tenn., for Colonial Baking Co. 

For the appellee: Argued by Earl A. Jinkinson and Raymond D, Hunter. Earl A. 
Jinkinson, Raymond D. Hunter, Raymond P. Hernacki and Richard A. Solomon, Depart- 
ment of Justice, Anti-Trust Division, Chicago, Ill.; Rives A, Manker, U. S. Attorney, 
Memphis, Tenn. 

Before Cecit and WEICK, Circuit Judges, and Kent, Dictrict Judge. 


[Prior Proceedings] ing, Inc., and Colonial Baking Co. of Mem- 

WeIck, Circuit Judge [In full text]: On phis charging them in one count with violation 
May 7, 1958 an indictment was returned of Section 1 of the Sherman Act (15 
against the Continental Baking Company, U,esa Cosa ihe nature of the offense 
American Bakeries Company, Hart’s Bak- charged was a continuing conspiracy for 
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many years resulting in the fixing and sta- 
bilization of uniform and non-competitive 
prices of bakery products in the Memphis, 
Tennessee area. Thereafter defendant Hart’s 
entered a plea of guilty and was fined $3,500. 
Trial was commenced against the remain- 
ing defendants, appellants herein, on De- 
cember 8, 1958 and on December 18, 1958 
the jury returned a guilty verdict as to all 
three defendants. Fines were imposed in 
the following amounts: $42,500 on Conti- 
nental, $35,000 on American and $32,500 on 
Colonial. 


In this Court ten questions have been 
presented by both Continental and Ameri- 
can and six by Colonial. Many of the 
questions are identical and several issues 
overlap. All errors assigned will be consid- 
ered under nine subject headings. 


I. The Nature of the Government’s Proof and 
Exclusion of Defendants Explanatory 
Evidence 


The prosecution sought to prove that the 
defendants had acted in concert in raising 
and maintaining the price of bakery goods 
in the Memphis area. The nature of the 
Government’s proof went beyond a mere 
showing that the prices charged by the de- 
fendants for various items were the same, 
and that each raised its prices the same 
amount at the same time. Evidence was 
introduced that preceding each price change 
representatives of the defendants had met 
together and discussed prices. It is claimed 
that the meetings were held to reach, and 
resulted in, illegal agreements fixing the 
price of the bakery goods manufactured by 
the defendants. Thus, the Government con- 
tends it has proved its case of conspiracy by 
direct and positive evidence. 


Appellants entered pleas of not guilty. 
They denied that the price increases were 
the result of any agreements, but rather 
that the products of the bakery industry are 
standardized and uniform prices and con- 
temporaneous price changes are the rule, 
rather than the exception. In support of 
this claim the defendants offered proofs of 
similarity of costs, operations, marketing 
procedures, and other economic factors af- 
fecting price changes, alleged to be common 
to all, and had expert witnesses to testify in 
support of their theory. In essence, the de- 
fendants sought to show that they were fol- 
lowing an economically dictated practice of 
conscious parallelism of prices, rather than 
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engaging in any illegal conspiracy to fix 
prices. 


The District Court excluded all such 
proffered evidence. The reason for so doing 
is found in the following statement made by 
the Court to counsel: 


“Well, gentlemen, the defendants as we 
all understand are charged with having 
conspired to fix prices. We are dealing 
here with a matter of proof as the Court 
understands it, what proof may be re- 
ceived on that charge in the trial of this 
case. 


“Now, as to the evidence, the Govern- 
ment has closed its case and we heard 
evidence here for a week; we heard the 
testimony of the responsible officers of at 
least two of the co-defendants, defendant 
corporations, and the evidence shows that 
the responsible officials of the company 
and all of them held meetings in hotel 
rooms and in other places at which time 
they discussed and definitely agreed upon 
price increases of their bakery products, 
the amounts of swch increases on the vari- 
our products and the particular defendant 
which would lead off or first announce 
the price change. 


“Following these meetings over this 
period of time, the defendants did in fact 
raise their prices in the manner and to 
the extent agreed upon at the meetings. 
Now, under the law as the Court under- 
stands the law, and I have in mind in 
particular the cases discussed here this 
morning, among others the Socony Vaccum 
case, the testimony concerning cost fac- 
tors and the testimony of an economist 
which the defendants are proposing to 
introduce, cannot serve to rebut this price 
fixing -evidence. As they say in those 
cases, where the justification or motive, 
whether economic, benevolent or other- 
wise, that prive fixing agreements may be 
said to have, the law does not permit any 
inquiries into their reasonableness. 


“So in view of all that, any testimony 
concerning cost factors or testimony of 
an expert economist along those lines in 
the Court’s opinion would be wholly im- 
material and inadmissible in evidence. 


“It does present a problem; as we go 
along, we will have to deal with it in the 
proof as best we can. While the defend- 
ants may controvert, of course, the Goy- 
ernment’s evidence, if they can, they are 
and will be restricted to a considerable 
extent. 


“Price fixing agreements are per se 
violations of the Sherman Act, p-e-r-i-o-d, 
and there is virtually no defense to a price 
fixing case, gentlemen. 
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“In a case like this, defendants will be 
permitted, as I said, to controvert the 
evidence of meetings which have been de- 
veloped in the proof of any negotiations 
or conversations, but they will not be per- 
mitted to offer ‘evidence concerning cost 
factors or other reasons for having a price 
increase. If they fixed prices, meaning 
they agreed to them, they are guilty as a 
matter of law, and there i is no concern, as 
the Court has already pointed out, how 
necessary it was for them to raise the 
prices. 

The Government’s theory in this Court is 
predicated on the proposition that in its 
case in chief the defendants’ illegal activities 
were proven by direct and positive evidence 
and, therefore, the defense was precluded 
from its showing of economic causation, 


The Government’s evidence established 
that prior to each price increase during the 
indictment period representatives of the de- 
fendants had met together. Three Govern- 
ment witnesses testified as to what transpired 
at certain of those meetings. 


Wayne Grout, President of Colonial, tes- 
tified to the fact that at the meetings the 
question of prices would come up and one 
of the bakers would state he felt that his 
firm needed an increase in prices. The other 
bakers would agree that they too needed to 
raise prices, or, as Government counsel 
phrased it they “did not object” to the sug- 
gestion. However, there was no testimony 
from this witness that the decision of any 
one of the defendants to raise prices was 
conditioned on the agreement that all would 
do so. He testified that at these meetings 
all the bakers agreed that a price increase 
was warranted, but he did not testify that 
they agreed to raise prices collectively. 
Rather, one of the bakers, generally the one 
who initiated the conversation concerning 
prices, would state that he was going up. 
When he in fact did go up the other bakeries 
followed, generally within a day or two. 


The testimony of L. S. Hartzog, Presi- 
dent of Hart’s, was similar to that of 
Mr. Grout concerning the discussions at 
the meetings. Of singular importance in 
his testimony was the following statement, 
made under cross-examination: 

Q. “Now, actually was there any agree- 
ment, Mr. Hartzog?” 
AL ENos Site 

The third Government witness was John 
McCrory, Manager of Hart’s Jackson, Mis- 
sissippi plant. He testified to attending 
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meetings at which the defendants were 
represented preceding price increases in 
December 1955, August 1954 and October 
1953. His description of the conversations 
was substantially the same as that of the 
other two witnesses. He further testified 
that when the baker who stated he was 
going up told the amounts he proposed to 
raise his prices the others present copied 
the amounts down. He did not testify that 
he heard any agreement reached that all 
present would go up the specified amounts 
or that the one quoting prices conditioned 
his increase on the others following suit. 


It is our opinion that by the testimony 
of these witnesses concerning the meetings 
and the evidence of the price increases by 
the defendants shortly thereafter the Gov- 
ernment placed before the jury circumstances 
from which an inference that an illegal 
agreement had been consummated could be 
drawn. It cannot be said that the Govern- 
ment irrefutably established that such agree- 
ments were reached. None of the witnesses 
so testified and Mr. Hartzog stated that 
no agreements were entered into. The de- 
fendants denied that they entered into such 
agreements. It was for the jury to deter- 
mine if, on all the evidence, together with 
the inferences to be drawn therefrom, the 
Government had proven its case. 


The principle witness for the defense was 
Howard A. “Buck” Humbrecht, plant man- 
ager for Continental in Memphis. He ad- 
mitted to the various meetings, but denied 
that they were called for the purpose of, 
or resulted in, the reaching of price-fixing 
agreements between the defendants. 


In ruling that the defendants’ explanatory 
evidence of economic causation and conscious 
price parallelism was inadmissible on the 
grounds stated, the District Judge neces- 
sarily performed the function of the jury. 
He determined that the Government had 
established the ultimate fact—that the de- 
fendants had entered into price-fixing agree- 
ments. Whether or not a conspiracy to fix 
prices had been established was for the jury 
to say and the Court could not determine 
this issue as a matter of law. Cf. United 
Brotherhood of Carpenters G& Joiners of 
America v. United States [1946-1947 TRADE 
Cases § 57,545], 330 U. S. 395, 408 (1947) ; 
Schwachter v. United States, 237 F. 2d 640, 
644 (C. A. 6, 1956). 

The situation presented here is that the 
Court limited the defendants to a naked 
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denial of the Government’s charges that they 
had entered into the price-fixing agreements 
alleged by the Government. The Court 
would not permit them to offer evidence in 
support of their defense that the prices re- 
sulted from uniform operating costs and 
economic factors and not from agreements. 


The proffered evidence was circumstantial 
in nature, from which the jury could draw 
an inference that the price changes resulted 
from economic factors. The evidence ad- 
mitted by the Court that meetings were held 
by appellants following which the price 
changes took place was also circumstantial 
evidence from which the jury might draw 
an inference that the price changes resulted 
from agreement. It is for the jury to weigh 
the evidence and determine what inferences 
to draw therefrom. 


The proffered explanatory evidence must 
be differentiated from the defense of justi- 
fication. A price-fixing agreement is con- 
clusively presumed to be unreasonable. 
United States v. McKesson & Robbins, Inc. 
[1956 Trape Cases J 68,368], 351 U. S. 305, 
310 (1956). Therefore, any evidence of 
justification or reasonableness after such an 
agreement has been established is properly 
excluded in a Sherman Act case. A defend- 
ant cannot say “I have entered into a price- 
fixing agreement, but the prices fixed are 
reasonable ones dictated by economic pres- 
sures.” The fact that the prices were rea- 
sonable is no defense. Once the defendant 
admits the agreement he may say no more 
for it is illegal per se. United States v. Mc- 
Kesson & Robbins, Inc., supra; United States 
v. Socony-Vacuum Oil Co. [1940-1943 TRaApE 
CAsEs { 56,031], 310 U. S. 150 (1940). 


Here, the defendants have admitted no 
agreements and in order for the jury to find 
that any were reached they must find that 
fact from all the evidence, and in the face of 
the defendants’ denial thereof. The defend- 
ants should, therefore, be entitled to set 
before the jury their explanation of what 
brought about the similar prices. The divid- 
ing line between justification and explana- 
tion may well be a fine one, but for that 
reason those walking on it must tread 
carefully. 


The District Judge was correct in the 
original position he took in this matter 
when he stated: 


“I think the defendants are entitled to 
put up their defense in this case. It is a 
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matter which must necessarily be handled 
in some way in the Court’s instructions. 

“You [the Government] do contend, as 
the Court understands, this is a price 
fixing case, that they are entitled to show 
facts with respect to the economic situa- 
tion among other things, but they are 
saying here as the Court understands— 
they are denying as the Court understands 
that they or any of them participated in 
any agreement or conspiracy to fix or 
maintain prices. They are attempting to 
say in their defense here that if there was 
a similarity or uniformity in the prices 
at a given time it was due to other things. 

“There is some restriction there, but 
as to whether or not this is a price fixing 
case, or showing that these uniformities 
of prices from time to time were the 
result of other things, that will be for the 
jury to say.” 


In later changing this position and. exclud- 
ing entirely the explanatory evidence we 
think reversible error was committed. 


The authorities upon which appellee re- 
lies in support of the ruling do not support 
its position. 


The principal authority is United States v. 
Socony-Vacuum Oil Co, [1940-1943 TRADE 
Cases { 56,031], 310 U. S. 150 (1940). In 
that case the Supreme Court upheld the 
exclusion of evidence of economic condi- 
tions. However, in so doing, the Court did 
not rule such evidence wholly incompetent 
but rather considered the particular relation 
of the proffered evidence to the record. The 
Court held that the evidence was incom- 
petent to establish reasonableness and: 


“to the extent that these offers of proof 
were aimed at establishing and evaluating 
other contributory causes for the price 
rise and market stability during the in- 
dictment period, they were not improperly 
denied. In the first place, the record 1s 
replete with evidence showing the condition 
of the oil industry at the time of the adop- 
tion of the code and during the code 
period. There was ample testimony bearing 
on the other causal factors which re- 
spondents contend were primarily re- 
sponsible for the price rise and market 
stability during the indictment period. 
Much of the refused testimony was merely 
cumulative in nature. A trial court has 
wide discretion in a situation of that kind. 
The trial lasted about three and a half 
months. Terminal points are necessary 
even in a conspiracy trial involving intri- 
cate business facts and legal issues. In 
the second place, the offer to show the 
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market conditions late in 1934 when hot 
oil was temporarily under control was not 
improperly denied. There was substantial 
evidence in the record to demonstrate the 
depressive market effect of hot oil. While 
the offer was not wholly irrelevant to the 
issues, it was clearly collateral. id. at 
230 (emphasis added).” 


The opinion sets forth the great amount of 
evidence relating to economic conditions 
put into the record during the course of a 
three and a half months trial. The record 
made during this ten day trial is devoid of 
any explanatory economic evidence... The 
proffered evidence in this action was not 
cumulative of anything which had gone 
before. 


The Supreme Court’s reference to certain 
evidence as being collateral to the principal 
issues is pointed out by appellee as signifi- 
cant. The evidence which the Supreme Court 
deemed collateral was evidence of economic 
conditions prior to the indictment period. 
Appellee would have this Court interpret 
that reference as making evidence of eco- 
nomic conditions during the indictment 
period collateral also. Such an interpreta- 
tion is not warranted. The Socony-Vacuum 
case is not sufficient authority for the 
limitation placed upon the defendants. 


The only other authority cited by the 
Government in support of the order of ex- 
clusion is inapplicable herein. In Local 36 
of International Fishermen, etc. v. Umited 
States [1948-1949 TrapE Cases f{ 62,491], 
177 F. 2d 320 (C. A. 9, 1949) the defendants 
were combined in a bargaining co-operative 
which the Government alleged was being 
utilized for a violation of the anti-trust 
laws. The defendants sought to show, by 
expert witnesses, that farmers used similar 
bargaining associations which were not con- 
sidered to be unlawful. The Court ruled 
that if the defendants were engaged in an 
illegal venture the fact that others used 
similar combinations in a lawful manner 
was irrelevant. Other economic evidence 
tending to show that the general economic 
situation of the fishermen was a difficult one 
was also excluded. Such evidence is not 
in the class of that in question here and 
furnishes no guides. 


In Pevely Dairy Co. v. United States [1948- 
1949 TravE CASES { 62,526], 178 F. 2d 363 
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(C. A. 8, 1949), cert. denied 339 U. S, 942 
(1950), a Sherman Act conspiracy convic- 
tion was reversed for the reason that the 
evidence showed the defendants’ price in- 
crease to have been the result of economic 
conditions in a standardized industry. In 
reaching that conclusion the Court of Ap- 
peals relied on evidence in the nature of 
that excluded herein. Appellee seeks to 
obviate the application of the Pevely Dairy 
case on the theory that the prosecution in 
that case relied on circumstantial evidence 
and in the instant case direct evidence of 
the crime was produced. As previously indi- 
cated, we do not think that the proofs in 
this case are conclusive as the Government 
contends, as the jury still had to draw in- 
ferences and reject the denials of the de- 
fendants in order to convict. 


It is our opinion that prejudicial error 
was committed in the exclusion of de- 
fendants’ explanatory economic evidence. 
That being so, the portion of the charge to 
the jury instructing them to disregard any 
evidence of cost factors which may have 
been introduced was erroneous. 


The individual aspects of the proffered 
evidence, discussed in the briefs of the 
parties, will not be covered here. The Dis- 
trict Judge excluded the evidence as a class 
and did not pass upon the relevancy of each 
item of the proffered testimony. The ma- 
teriality and relevancy of each item can 
best be passed on in its context by the Dis- 
trict Court on the retrial of the case. At 
that time evidence as to similarity of costs, 
operations, marketing, standardized charac- 
ter of the products, competitive nature 
of the business and other economic factors 
common to the defendants influencing uni- 
form price changes in the Memphis area 
should be admitted. 

This ruling should not, however, be con- 
strued as opening the door wide for de- 
fendants to introduce whatever economic 
evidence they choose. Materiality and 
relevancy are always in issue. The question 
is a narrow one—were the four Memphis 
bakeries operating under such conditions 
that uniform prices would be a natural con- 
sequence of economic conditions peculiar 
to their area? The evidence must not be 
too remote from the issue. It is within the 
sound discretion of the District Judge to 
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1The Court instructed the jury to disregard 
any evidence as to cost factors that had been 
admitted. 
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control the conduct of the trial before him 
and to limit the consideration of the evi- 
dence to the purpose for which it was 
admissible. The court may also limit the 
accumulation of such evidence. 


The explanatory economic evidence offered 
by defendants can be considered only in 
relation to their defense, that the price 
changes were not the result of any agree- 
ments. If the jury should find beyond a 
reasonable doubt that the defendants did 
enter into price-fixing agreements, as the 
Government contends, then the defendants 
are guilty and the explanatory evidence is 
not available to justify or excuse their con- 
duct, for price-fixing agreements are illegal 
per se no matter what factors influence the 
parties to enter into them. If, on the other 
hand, the jury should find that the changes 
in prices resulted from these other factors, 
and were not the result of agreements en- 
tered into by the defendants, then the de- 
fendants are not guilty. 


II. Failure to Charge on Circumstantial Evi- 
dence 


Notwithstanding the fact that, in our 
Opinion, the Governinent’s case was based 
largely on circumstantial evidence the Dis- 
trict Court’s denial of defendants requested 
charge on circumstantial evidence was not 
error. 


The requested charge included: 


“The rule as to circumstantial evidence, 
stated briefly, is that the circumstances 
relied on must point so unerringly to the 
guilt of the accused as to exclude every 
reasonable hypothesis; that the circum- 
stances relied upon must be proved to 
the satisfaction of the jury beyond a 
reasonable doubt; that the circumstances 
must be consistent with each other and 
inconsistent with any other reasonable 
hypothesis except the guilt of the accused 
and that they must point, as stated, so 
unerringly to the guilt of the accused as 
to exclude every other hypothesis ex- 
cept the hypothesis of guilty.” 


In Hanson v. United States, 208 F. 2d 914, 
916 (C. A. 6, 1953) this Court held to be 
error the refusal to give a similar charge. 
Subsequently, the Supreme Court passed 
on the same question, Holland v. United 
States, 348 U. S. 121 (1954) and. held: 


°It should be noted that the first portion of 
the requested charge defining circumstantial 
evidence and instructing the jury that a con- 
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“but the better rule is that where 
the jury is properly instructed on the 
standards for reasonable doubt, such an 
additional instruction on circumstantial 
evidence is confusing and incorrect.” 


We have examined the District Court’s 
general charge on reasonable doubt and find 
it to be clear, comprehensive and complete. 
Accordingly, under the dictates of the Hol- 
land decision, it was not error to deny the 
requested charge on circumstancial evidence.” 


III. Denial of Defendants’ Requests for Pro- 
duction of Grand Jury Transcripts 


Government counsel on several occasions 
at the trial utilized the transcript of the 
testimony of certain witnesses before the 
Grand Jury to refresh their recollection. 
Before permitting such use the Court ex- 
amined the relevant parts of the transcript 
and permitted such use. Counsel for de- 
fendants made timely requests that they 
also be allowed to examine the Grand Jury 
transcript of those witnesses. The District 
Court denied the requests, and that denial 
is here assigned as error. 


Although the stated purpose of using the 
witnesses’ Grand Jury testimony was to re- 
fresh their recollection, at times the effect 
was, in practical application, very close to 
impeachment. In fact, the following oc- 
curred prior to the examination of “Buck” 
Humbrecht concerning his Grand Jury 
testimony: 


“Mr. Hunter [Government counsel]: 
May it please the Court, may I approach 
the bench, I would like to ask a question 
for testing the credibility of this witness.” 

* * * 


“The Court: All right, sir; you may 
examine him from the transcript the 
Court having examined the transcript 
rules that you are entitled to do that for 
the purpose of refreshing the witness’ 
memory.” 


An ensuing request by the defendants to 
examine the transcript of Mr. Humbrecht’s 
Grand Jury testimony was denied. On other 
occasions, after examining the transcript 
and prior to granting the prosecution the 
use thereof, the Court noted that there ap- 
seared to be a variance between the witness’ 
testimony on the stand and his testimony 
before the Grand Jury. 


viction could be returned thereon was proper. 


It was only the portion quoted that was prop- 
erly denied. 
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The Court, on different occasions, stated: 


“.. proceedings before the Grand Jury 
are secret and may be inquired into only 
in very exceptional circumstances. 


“ 


. . it is very definitely law that 
counsel is not entitled to see the tran- 
script, the testimony of this witness 
before the Grand Jury. 

“The Court would have no right to 
grant you that permission under the law, 
as the Court understands the law.” 


It would appear that the Judge unduly 
‘restricted himself as he does have the right, 
in his discretion, under certain circum- 
stances to permit limited examination of the 
transcript. Particularly this is so where the 
‘Government lifts the veil of secrecy by 
making use of the transcript. 


The decision establishing the ground rules 
for the use of Grand Jury testimony by 
both the prosecution and defense was United 
States v. Socony-Vacuum Oil Co. [1940-1943 
‘TRADE Cases { 56,031] 310 U. S. 150 (1940). 
In that decision the Supreme Court estab- 
lished the principle that it is within the 
discretion of the judge to grant the Govern- 
‘ment permission to use Grand Jury testimony 
to refresh the memory of a Government 
witness and that “since there is no inexor- 
able rule which under all circumstances 
entitles the witness and his counsel to see 
the prior statements made under oath and 
‘since in this case the Court itself examined 
and thus directly controlled the use of the 
Grand Jury testimony, we cannot say that 
the refusal to make it available to counsel 
for the defense is per se error.” id. at 234, 


Later, in United States v. Proctor & 
Gamble Co. [1958 TravE Cases { 69,046], 356 
U. S. 677 (1958), the defense was denied 
access to the Grand Jury transcript for use 
in the preparation of a civil suit even 
though the Government was using the tran- 
script for that purpose. The Supreme Court 
noted though that “problems concerning 
the use of the grand jury transcript at the 
trial to impeach a witness, to refresh his 
recollection, to test his credibility and the 
like’! were not reached therein and that 
“those are cases of particularlized need 
where the secrecy of the proceedings is 
lifted discreetly and limitedly.” id. at 683. 
In Pittsburgh Plate Glass Co. v. United 
States [1959 Trape Cases { 69,387], 360 
U. S. 395 (1959) defense counsel moved for 
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production of a witness’ Grand Jury testi- 
mony, relying on the Jencks case. Govern- 
ment counsel had not used the transcript on 
direct examination. The Supreme Court 
upheld the denial of the request, on the 
theory that the defendants had not attempted 
to invoke the District Court’s discretion in 
the matter, but had demanded production 
as a matter of right and that no such right 
existed. The majority opinion noted that 
“It does not follow, however, that grand 
jury minutes should never be made avail- 
able to the defense. This Court has long 
held that there are occasions, see United 
States v, Proctor & Gamble Co., supra, at 
683, when the trial judge may in the exer- 
cise of his discretion order the minutes of a 
grand jury witness produced for use on his 
cross-examination at trial. Certainly ‘dis- 
closure is wholly proper where the ends 
of justice require it.” id. at 400. The 
dissenters stated: “Of course, when the 
Government uses grand jury minutes at 
trial the defense is ordinarily entitled to 
inspect the relevant testimony in those 
minutes.” id. at 404. 


Under the circumstances of the present 
case, however, the District Court’s rulings 
on this point cannot be considered as error. 
The requests on behalf of the defendants 
were for the entire transcript of the wit- 
nesses’ testimony before the Grand Jury. 
Such a demand lacks the selectivity called 
for under the law and is in excess of the 
particularized need occasioned by the Gov- 
ernment’s limited’ use. This practice has 
been condemned by the Supreme Court as 
“wholesale discovery.” The defendants not 
having attempted to invoke the discretion 
of the District Judge his denial of their 
demands was in conformity with the rulings 
in the Socony-Vacuum Oil Co. and Pittsburgh 
Plate Glass cases. 


IV. Admission of Evidence of Other Acts 


Under this subject heading three prob- 
lems are to be considered. One is the ad- 
mission generally of certain letters and 
reports from Continental’s depot managers 
and other subordinate employees. The second 
is the portion of the Court’s charge relating 
to the corporate defendants’ responsibility 
for the acts of agents. The third is the 
admission of the previously mentioned docu- 
ments and evidence of certain meetings and 
conversations as to defendant American 
individually. 
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Exhibits 51, 52, 57, 62, 67 and 74 were 
letters or reports by depot managers or 
route supervisors to Mr. Edd Barton, sales 
manager of Continental. Exhibit 53 is a 
letter from Mr. Barton to Mr. Humbrecht and 
Exhibit 54 is a letter from a depot manager 
to Mr. Humbrecht. Essentially, these letters 
were reports on the activities of competitors in 
the local area serviced by the depot manager 
or supervisor and the activities of the Con- 
tinental employees in regard thereto. 


Mr. Barton testified that pursuant to in- 
structions from himself and Mr. Humbrecht 
the route men were to report to the Mem- 
phis office when they discovered that goods 
of a competitor were being sold at a lower 
price than Continental’s goods. These letters 
were dispatched by way of private mail 
pouches carried on the Continental trucks 
operating between Memphis and various 
depots. 


Continental objected only to the introduc- 
tion of Exhibit 57, on the ground that the 
writer thereof had no authority to do the 
acts described therein. American objected 
to all the exhibits, on the ground that they 
had not been made in the regular course of 
business, which would qualify them for ad- 
mission under Title 28 U. S. C. §1732(a). 
American relies on the decision in Standard 
Oil of California v. Moore [1957 Trapz CASES 
[CSCO OAS IRS SAC ila E, dite Wh 
1957), cert. denied 356 U. S. 975 (1958). 


The ruling in Moore was predicated on 
the fact that there was no showing that the 
firms involved had a regular procedure by 
which the documents were transmitted. Here, 
Continental had an established policy, and 
private mailing system, for the reporting by 
depot managers on competitor’s activities 
in the field. The letters challenged were of 
that nature. The fact that they contained 
hearsay statements and personal opinions of 
the writer affects only their weight, and not 
admissibility, under § 1732. 


Notwithstanding the fact that these letters 
qualify under §1732 they are not per se 
admissible, for they must also be competent 
and relevant. Schmeller v, United States, 
143 F. 2d 544, 550 (C. A. 6, 1944). This 
requires a determination of whether state- 
ments contained therein were properly con- 
sidered admissions on the part of the 
corporate defendants. This in turn requires 
a determination as to whether the state- 
ments were made by the depot managers 
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and. supervisors under circumstances which 
require the corporate principal to accept 
responsibility for them. Standard Oil Co. v. 
Moore, supra, at 218. 


As to those portions of the letters re- 
porting on the activities of competitors, and 
the expressions of opinion in regard thereto, 
there can be no question that they were 
properly admitted, as such action was spe- 
cifically authorized by the corporation, and 
any hearsay aspect is no bar to their admis- 
sion. American Tobacco Co. v. United States 
[1944-1945 Trape Cases § 57,317], 147 F. 
2d 93, 118 (C. A. 6, 1944). However, cer- 
tain of the letters told of contacts between 
the depot managers and supervisors with 
their competitors. It is urged that such 
action was beyond the scope of authority 
of the managers and in contravention of 
express orders to the contrary, attaching 
no criminal liability to the corporation, 
citing Holland Furnace Co. v. United Siates, 
158 F. 2d:2 (C. A-s6, 1946). 


‘Continental relies on the fact that the 
depot managers had no authority to deter- 
mine prices and were instructed not to 
discuss prices with competitors, to challenge 
the evidence in question. As to the author- 
ity to fix prices, that is irrelevant. The 
evidence does not bear on fixing prices for 
Continental, but rather on attempts to per- 
suade (or coerce) competitors to adjust 
their prices to the same level as Continental’s. 


The record is such that the jury could 
infer that the depot managers had such 
authority, by reason of their continuing 
practice of contacting competitors, which 
practice their superiors were well aware 
of and failed to object to. There is evidence 
in the record which would justify a deter- 
mination that their superiors, in fact, adopted 
and ratified the acts of the depot managers. 
If this were so the corporation would be 
responsible for such acts, even if they origi- 
nated in excess of the employee’s authority. 
Clews v. Jamieson, 182 U. S. 461, 483 (1901); 
Pekelis v. Transcontinental & Western Air 
Inc, 187.B., 2d0,122,,128-9.. (CA. 42)61950)5 
cert. den. 341 U.S. 951 (1951). 


The agents’ authority to contact com- 
petitors would, as stated, be the result of 
the acquiescence of their superiors, “Buck” 
Humbrecht and Edd Barton. Continental 
argues that such action on the part of 
Humbrecht (and necessarily Barton) would 
be in excess of their authority and the cor- 
porate principal should not be bound thereby. 
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This question of corporate responsibility 
for the acts of an agent is a most trouble- 
some one. It involves issues of “authority” 
and “acts within the scope of employment.” 
The language of the decided cases varies in 
many instances, and seemingly different 
theories of corporate responsibility can be 
rationalized. However, when the decisions 
are viewed as an entirety, a common de- 
nominator appears. 


There is an officer or agent of a corpora- 
tion with broad express authority, generally 
holding a position of some responsibility, 
who performs a criminal act related to the 
corporate principal’s business. Under such 
circumstances, the courts have held that so 
long as the criminal act is directly related 
to the performance of the duties which the 
officer or agent has the broad authority to 
perform, the corporate principal is liable for 
the criminal act also, and must be deemed 
to have “authorized” the criminal act. See, 
New York Central & Hudson River Railroad 
Co. v. United States, 212 U. S. 481 (1909); 
United States v. Armour, 168 F. 2d 342, 344 
(C. A. 3, 1948); United States v. George F. 
Fish Inc., 154 F. 2d 798, 801 (C. A. 2, 1946), 
Centre ro2g. We tS O09 =( 1046) en Tends. 
Corp. v. United States, 150 F. 2d 85, 90 
(C. A. 9, 1945); Old Monastery Co. v. United 
States, 147 F. 2d 905, 908 ((C. A. 4, 1945), 
cert. den. 326 U. S. 734 (1945); Egan vw. 
United States, 137 F. 2d 369 (C. A. 8, 1943), 
cert. den. 320 U. S. 788 (1943); Mennisohn v. 
United States, 101 F. 2d 477, 478 (C. A. 3, 
1939); Zito v. United States, 64 F. 2d 722, 
775 (C. A. 7, 1933). Although the phrases 
of “apparent authority” and “implied au- 
thority” are generally used in explaining the 
holdings, in truth that is more a resort to 
legal labelling than a basis for liability. 
While such fine distinctions may be deter- 
Minative of liability in close questions of 
contract law, the true basis of liability in 
criminal prosecutions, where public interest 
is at stake, was stated in United States v. 
Armour, supra, when it was said: 


“The Norristown manager, the Noble 
Street assistant manager, the various 
salesmen at the three branch houses, had 
all been entrusted with authority to act 
in connection with sales of appellant’s 
products and there is evidence that while 
so functioning they violated the direct 
prohibitions respecting tie-in transactions. 
It appears that appellant’s main office had 
repeatedly cautioned against such con- 
duct, but this corporation, one extremely 
large in the vital food industry, cannot 
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evade its responsibility by referring to 
its elaborate inter-branch correspondence 
and its instruction meetings. Seventeen 
violations of the tie-in sales prohibition 
in three out of a total of five branch 
houses in the Philadelphia area point to 
a condition prevailing of which it was 
the employer’s duty to be aware. The 
checking and elimination of such obvi- 
ously illegal practices is not shown to 
have been any more difficult than other 
details of a nation-wide industry. The 
employer ‘does not rid himself of that 
duty because the extent of the business 
may preclude his personal supervision. 
He must then stand or fall with those 
whom he selects to act for him. He is in 
the same plight if they are delinquent, 
as if he had failed to abate a nuisance 
on his land. . It 1s not an instance of 
respondeat superior. It is the case of the 
non-performance of a nondelegable duty’ 
at pp. 343-344 [emphasis by the court].” 


The foregoing is a simple conclusion in- 
herent in a complex concept. A corporation 
which employs an agent in a responsible 
position cannot say that the man was only 
“authorized” to act legally and the corpora- 
tion will not answer for his violations of law 
which inure to the corporation’s benefit. 


“Buck” Humbrecht was the general man- 
ager of Continental’s Memphis plant. He 
was responsible for the successful every- 
day operation of the corporate principal’s 
business in the Memphis area. His au- 
thority was broad, commensurate with his 
responsibility. He generally initiated price 
changes, and had to approve any suggested 
price changes originating outside his office. 
If in the performance of his corporate prin- 
cipal’s business he engaged in_ illegal 
price-fixing agreements and condoned or en- 
couraged activities of those under his super- 
vision in contravention of written directions 
from the “Home Office” the corporation 
cannot deny its liability for his actions. 
‘Continental cannot divorce itself from its 
responsible agent to insulate itself from 
criminal prosecution. 


The jury was charged that: 


“Tn order for a corporation to be re- 
sponsible for the acts or statements of an 
agent, it is not necessary that the corpo- 
ration specifically authorize the agent to 
commit the act or make the statement. 
A corporation is legally bound by the acts 
and statements of its agents done or 
made within the scope of their express 
or apparent authority. Express authority 
is that specifically given to an agent by 
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his superior; apparent authority is the 
authority which outsiders would normally 
assume that the agent would have, judg- 
ing from his position with the company 
and the circumstances surrounding his 
past conduct. When the act of the agent 
is within the scope of his apparent au- 
thority, the corporation is held legally 
responsible for it, although it may be 
contrary to his actual instructions and 
although it may be unlawful.” 


This charge is an appropriate expression in 
simple terms of a difficult legal concept. 
It is particularly applicable in this case for 
the reason that there was before the jury 
an instance of the principal holding out his 
agent to third persons as having authority 
which it now asserts the agent lacked. In 
response to a telegram from a group of 
Memphis restaurant owners Continental’s 
President stated: 


“I have been out of the office for the 
past few days so have not had the oppor- 
tunity of acknowledging your recent tele- 
gram, though I did call our Regional 
‘Manager and asked him to give me a 
report on the Memphis bun situation, as 
I am sure you recognize we do not at- 
tempt to establish prices here in the 
General Office, though we have been con- 
scious for a long time that our prices 
on buns in Memphis have been unusually 
low. 

“T am, however, asking Buck to give 
me a very complete story on this, and 
I am sure he will keep in close touch 
with you.” 


It follows though, from what has previ- 
ously been said, that an additional instruc- 
tion should on retrial be given relating to 
the letters of the depot managers. The 
jury should be cautioned that they are not 
to consider the letters as evidence unless 
they find that the depot managers had 
implied authority, by reason of the knowl- 
edge of and acquiescence in their actions 
by their superiors, to contact competitors 
or that their superiors had adopted or rati- 
fied such action. 


Exhibit 73 was a telegram from Leonard 
Heuberger of the Memphis Restaurant 
Association to the President of Continental 
in New York. It was originally offered as 
an exhibit to Mr. Heuberger’s testimony 
(although withdrawn and put in evidence 
later) and contains nothing which Mr. 
Heuberger did not testify to on his direct 
examination. Appellants had full opportu- 
nity to cross-examine Mr. Heuberger as to 
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the occurrence which was the subject of the 
telegram. Although the telegram alone 
might be considered hearsay there was no 
error in its admission into evidence in 
light of the fact that Mr. Heuberger testi- 
fied to, and was cross-examined on, the 
same matter. 


American contends that this body of evi- 
dence was not admissible against it. The 
objections and argument were predicated 
on the letters not qualifying under Title 28 
U.S. C. §1732(a). That argument has been 
considered and found to be lacking in merit. 
The letters were clearly admissible against 
American under the rule that in conspiracy 
cases acts and declarations of a co-con- 
spirator in furtherance of the common 
object are admissible against all conspira- 
tors, whether or not they have knowledge 
thereof. American Tobacco Co. v. United 
States [1944-1945 TrapE CAsEs { 57,317], 
147 F. 2d 93, 118 (C. A. 6, 1944). 


American objected to the admission against 
it individually of three other items of 
evidence. 


The subject matter of two of the objec- 
tions were (1) evidence of a conversation 
between a representative of Continental and 
P. G. Hardin, a Mississippi baker, regarding 
prices in Northeast Mississippi in 1957, and 
(2) evidence relating to a meeting at Jackson, 
Mississippi in 1955 in which Continental 
participated. 


The Government had introduced evidence 
of meetings in which. all the alleged con- 
spirators participated, dating back to about 
October, 1953. That evidence was sufficient 
to provide a foundation for the introduction 
of evidence of other acts on the part of one 
conspirator, in furtherance of the conspiracy, 
binding on all. American Tobacco Co. vw. 
United States [1944-1945 Trane CASES 
757,317], 147 F. 2d 93, 118 (C. A. 6, 1944). 


American contends that it did not sell in 
the Mississippi areas in question, and could 
have had no stake in any controversies 
which arose there. The issue thus is whether 
the disputed evidence can be said to have 
been of acts in furtherance of the conspiracy. 


Geographically, the acts were done within 
that area designated “Memphis area”, and 
come within the terms of the indictment. 


As to the substance of the transactions 
in question, basically they involved efforts 
to get independent bakers to adjust their 
prices to the same level as those of Con- 
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tinental (which were the same as those of 
the other alleged conspirators). In our opin- 
ion, such acts were in furtherance of the 
alleged conspiracy. 


If one of the conspiring bakeries met 
with a situation in a local market wherein 
it was being undersold by an independent 
competitor a difficult problem would be 
presented. If the conspiring bakery did 
not lower its price it would stand to lose 
substantial business in the local market. 
If it did reduce its price in the local market 
only, it would then have a disparity with its 
general price structure. The probable result 
of that would be to bring its larger body 
of customers, paying the higher price, clamor- 
ing for the lower price. The net result 
would be general confusion and upheaval 
for the bakery, with resultant difficulties 
to the entire conspiracy in their efforts 
“to maintain uniform and non-competitive 
wholesale prices of bakery products.” It 
was in the interest of all that each not be 
met with price wars in local markets, and 
activities on the part of one to avoid such 
a situation were correctly considered to be 
in furtherance of the conspiracy. 


An interesting question is presented as 
to the third item objected to by American. 
This was evidence of a meeting in Dyers- 
burg, Tennessee about June 1950 concerning 
a price war going on between Hart’s and 
Kirchoff, an independent baker, around the 
Kentucky-Tennessee border. The meeting 
was attended by representatives of Conti- 
nental and Colonial, whose interest in the 
matter appears to have been to promote 
a settlement before the effects of the price 
war were felt in nearby areas of Tennessee 
in which they were selling. 


The first alleged conspiratorial meeting 
in which American participated was in 1953. 
July of 1950 is the earliest date at which 
any activity on the part of American is 
shown to have taken place. About that 
time “Pop” Farley, then manager of Ameri- 
can’s plant and deceased at the time of trial, 
was supposed to have called Tarpo Traicoff, 
an independent baker. The call was for the 
purpose of inducing Traicoff to raise his 
prices to the level of those being charged 
by Continental in his area. Farley is alleged 
to have told Traicoff that he personally had 
no interest in the matter but had been asked 
by Continental to use his influence with 
Traicoff. 
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The problem is this—can an act be con- 
sidered in furtherance of a three party con- 
spiracy when there is no evidence to connect 
one of the parties to the other two at the 
time the act was committed? 


The holdings in Frankfeld v. United States, 
198 F. 2d 679, 689 (C. A. 4, 1952) cert. den. 
344 U. S. 922 (1953) and United States v. 
Buckner, 108 F. 2d 921, 930 (C. A. 2, 1940), 
cert. den. 309 U. S. 669 (1940) are in sup- 
port of the admissibility of such evidence. 

We feel that the better rule is that found 
in Minner v. United States, 57 F. 2d 506 
(C. A. 10, 1932). Therein the Court set 
forth following principles: 


“To render evidence of the acts or dec- 
larations of an alleged conspirator admis- 
sible against an alleged co-conspirator, the 
existence of the conspiracy must be shown 
and the connection of the latter therewith 
established. [citations omitted] 

“Declarations of one conspirator to 
another are not competent evidence to 
establish the connection of a third person 
with the conspiracy. [citations omitted] 

“The existence of the conspiracy can- 
not be established against an alleged 
conspirator by evidence of the acts or 
declarations of his alleged co-conspirators 
done or made in his absence. [citations 
omitted ] 

“The acts or declarations of a conspira- 
tor prior to the formation of the con- 
spiracy or after its termination are not 
admissible against his co-conspirators. 
[citations omitted] 

“The acts and declarations of a con- 
spirator to be admissible against his co- 
conspirators must occur during the exist- 
ence of the conspiracy and must be in 
furtherance of its objects.” 


The Minner rule has been approved by the 
Supreme Court in Glasser v. United States, 
315 U. S. 60, 75 (1942) wherein it was said: 


“However, such declarations are admis- 
sible over the objection of an alleged co- 
conspirator, who was not present when 
they were made, only if there is proof 
aliunde that he is connected with the con- 
spiracy. Minner v. United States, 57 F. 2d 
506; and see Nudd v. Burrows, 91 U. S. 
426.” 
See also: May v. United States, 175 F. 2d 
994, 1008 (C. A., D. C., 1949), cert. den. 338 
U. S. 830 (1949); Cooper v. United States, 
9 F. 2d 216, 226 (C. A. 8, 1925). 

This Court in Wilson v. United States, 109 
F. 2d 895 (C. A. 6, 1940) had an analogous 
problem before it. The question was whether 
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evidence of criminal acts by one member of 
an alleged four man conspiracy was com- 
petent evidence against one of his co-con- 
spirators when the acts had been performed 
five months and a year prior to the earliest 
date of the conspiracy as alleged in the 
indictment. This Court held that: 


Bs they were not competent evi- 
dence as against appellant Wilson unless 
and until it was shown that he had knowl- 
edge thereof or was criminally connected 
therewith. Appellant was entitled to in- 
structions to this effect. id. at 896.” 


At the time this evidence was introduced 
the prosecution was proceeding on a theory 
of a continuing conspiracy “for many years 
past”, without a definite beginning date. It 
was entirely possible that, following the 
introduction of this evidence, further evi- 
dence might have been introduced tying 
American into the conspiracy at some time 
prior to June 1950. For that reason it would 
have been improper to caution the jury as 
to the application of the evidence at the 
time of its introduction. However, the Gov- 
ernment having failed to connect up the 
evidence with American’s participation in 
the alleged conspiracy, American was en- 
titled to a proper jury instruction on this 
point. 


V. Evidence of Defendants Sales 


The admission into evidence of several 
items relating to the defendants’ size and 
earnings are assigned as error. During the 
trial objection was made only to the intro- 
duction of the total sales figures of Con- 
tinental and American for the years 1956 
and 1957. Only those matters objected to 
at the trial will be considered here. 


Appellants’ claim that their total sales 
were not relevant to the issues here and 
that the evidence thereof was introduced by 
the Government to becloud the issues and 
inflame the jury. Although some comment 
relative thereto was made by Government 
counsel in his opening statement and in ar- 
gument, no objection was made by appel- 
lants. 


While evidence of the size and amount 
of sales af appellants does not establish a 
violation of the statute, yet these are factors 
to be taken into account in determining the 
power of the defendants to fix prices and 
restrain competition. United States v .Socony- 
Vacuum Oil Co. [1940-1943 Trape CAsEs 
7 56,031], 310 U. S. 150, 223, 224 (1940). CE. 
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American Tobacco [1944-1945 TrapE CASES 
157,317], 147 F. 2d 93, 114 (C. A. 6, 1946). 
But see United States v. McKesson & Robbins, 
Inc. [1956 TravE Cases { 68,368], 351 U. S. 
305, 310 (1956). We find no error in the 
admission of this evidence. The evidence 
is, however, of limited relevancy to the 
principal issues of this case and its consid- 
eration should be restricted to the purposes 
stated. 


VI. Admission of Evidence of Acts Prior to 
Price Freeze 


From January 26, 1951 to March 5, 1953 
the Director of the Office of Price Stabili- 
zation set the maximum prices permissible 
for bakery products. It is contended that 
this price freeze necessarily terminated any 
conspiracy entered into prior thereto, and 
therefore any continuing conspiracy neces- 
sarily began as of the termination of the 
governmental control. Appellants argue that 
it was error to admit evidence of any acts 
preceding March 5, 1953 and more particu- 
larly the evidence of the meeting at Dyers- 
burg, Tennessee in 1950. 


The sole authority relied upon is Pevely 
Dairy Co. v. United States [1948-1949 TRADE 
Cases J 62,526], 178 F. 2d 363, 370 (C. A. 8, 
1949), cert. denied 339 U. S. 942 (1950). 
The reference to a similar situation in that 
decision is purely dicta, and does not sup- 
port appellants’ position to the extent claimed. 


It is our opinion that the ruling in United 
States v. Greater Kansas City Retail Coal 
Merchants Assn. [1948-1949 TrapE CASES 
7 62,480], 85 F. Supp. 503, 511 (D. C. W. D., 
Mo., 1949) is the more logical approach to 
the problem. Therein it was held: 


“Tf defendants merely sold coal at max- 
imum prices during the enforcement period 
of the Act, without the existence of any 
agreement between them to fix, stabilize 
and maintain the price of coal at such 
maximum, the fact that each of them so 
retailed coal to users could be no evidence 
of a conspiracy. However, though de- 
fendants were by regulation promulgated 
under the Emergency Price Act of 1942 
lawfully authorized to charge a maximum 
price for coal, yet if they did so by agree- 
ment to fix, stabilize and maintain such 
price at the allowable maximum, then we 
do not perceive how defendants can ex- 
clude testimony concerning that fact, if 
introduced solely because of the enact- 
ment of the Emergency Price Control 
Act of 1942. What defendants may have 
legally done separately under that act 
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would, if done in concert, resulting in re- 
straint of interstate trade and commerce, 
be a violation of the Sherman Act.” 


Even if the price freeze were to be con- 
sidered as interrupting an existing conspir- 
acy, if the conspiracy were resumed upon the 
termination of the price freeze, the intervening 
period is more properly characterized as a 
period of suspension of activities rather than a 
termination resulting in two separate conspira- 
cies. Under such circumstances evidence of 
the earlier acts would be admissible under 
this Court’s long standing rule that the en- 
tire history of a continuing conspiracy is 
admissible, although prosecution for some 
of the period may be barred by the statute 
of limitations at the time of trial. American 
Tobacco Co. v. United States [1944-1945 
TRADE CASES § 57,317], 147 F. 2d 93 (C. A. 
6, 1944), aff’d 328 U. S. 781 (1946) ; Nyquist 
v. United States, 2 F. 2d 504 (C. A. 6, 1924), 
cert. denied 267 U. S. 606 (1925). 


The observations made under this sub- 
division as applied to American are subject 
to the ruling made under subdivision IV. 


VII. Refusal to Charge on Accomplice Testi- 
mony 


Defendants requested the trial court to 
instruct the jury that the testimony of ac- 
complices should be corroborated by other 
evidence before giving too much credence 
to such testimony. While it has been said 
that it is “better practice” and “generally 
desirable” to give such an instruction, its 
refusal is not error. Krulewitch v. United 
States, 336 U. S. 440, 454 (1949) ; Caminetti 
v. United States, 242 U. S. 470 (1917) ; Pitts- 
burgh Plate Glass Co. v. United States [1958 
TraDE Cases § 69,157], 260 F. 2d 397, 402 
(C. A. 4, 1958), aff'd [1959 TrapE CASES 
J 69,387], 360 U. S. 395 (1959); Beavers v. 
United States, 3 F. 2d 860, 863 (C. A. 6, 
1925). 

It is well-settled in this Court that a con- 
viction may be had on the uncorroborated 
testimony of an accomplice. Poliafico v. 
United States, 237 F. 2d 97, 115 (1956), cert. 
denied 339 U. S. 1025 (1957); Robertson v. 
United States, 111 F. 2d 1018 (1940); Nib- 
belink v. United States, 73 F. 2d 677, 679, 
(1934) ; Ruby v. United States, 61 F. 2d 617, 
618 (1932), cert. denied 288 U. S. 617 (1933). 


VIII. The Fines 


On July 7, 1955 the maximum fine for a 
violation of the Sherman Act was increased 
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from $5,000 to $50,000. The fines levied on 
defendants were all in excess of $5,000. 
Error is assigned in that particular. 


The claim that the maximum permissible 
fine was $5,000 is without merit. Appellants 
argue that the Sherman Act punishes the 
simple act of conspiring, and that the con- 
spiracy, if any, was complete in October 
1953. From that premise it is urged that 
maximum fine which could have been as- 
sessed was that in effect in 1953. 


This theory completely disregards the fact 
that a continuing conspiracy was alleged 
and the legal presumption that a conspiracy, 
once established, is presumed to continue 
until the contrary is established. Poliafico v. 
United States, 237 F. 2d 97, 106 (C. A. 6, 
1956). Furthermore, although not required 
to do so, Nash v. United States, 229 U. S. 
373, 377 (1913) the prosecution put in evi- 
dence of overt acts in furtherance of the 
conspiracy, some of which took place sub- 
sequent to the amendment of the statute. 


The defendants were charged with a con- 
spiracy to violate the Sherman Act which 
continued for almost three years after the 
increased fine was enacted. The jury re- 
turned a verdict of guilty as charged. The 
levying of fines in excess of $5,000 was not 
error. 


Appellants contend that the trial court 
committed plain error, which this Court may 
rectify under Rule 52(b) of the Federal Rules 
of Criminal Procedure, in failing to submit 
special interrogatories to the jury, on its 
own motion, to determine if the jury found 
the conspiracy to have continued past the 
date the increased fine was enacted. Such 
a procedure of submitting interrogatories 
was followed in United States v. O’Gull, 149 
Ba Supp 272 / on a Cros stINEs Vieul 957s) 
and Pittsburgh Plate Glass Co. v. United 
States [1958 Trape Cases 69,157], 260 F. 
2d 397, 402 (C. A. 4, 1958). 


Appellants were put on notice by the 
Court’s charge to the jury that the Court 
was of the opinion that a maximum fine 
of $50,000 was permissible, should guilty 
verdicts be returned. They took no action 
to request the interrogatories which they 
claim it was error for the Court not to give 
on its own motion, and took no exception 
to that portion of the charge. 

We find no merit whatsoever in the claim 
that it was plain error for the Trial Court 
not to adopt an unusual procedure in a 
criminal case for the protection of the 
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defendants which experienced and able de- 
fense counsel did not request of the Court. 
Williams uv. United States, 238 F. 2d 215, 
219 (C. A. 5, 1956). 
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sufficient, in our judgment, to justify the 
Court in submitting the issues to the jury. 
The Court was right in denying the motions 
for judgment of acquittal. 


Judgment is reversed and cause remanded 


IX. Is the Verdict Supported by Substantial 50° einer proceedings. 


Evidence? 


As this case will be remanded for a new 
trial we need only say that the evidence was 
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Injury to “Business’—-Company Prevented from Engaging in Business—Right to 
Maintain Damage Suit—A company which allegedly was prevented from engaging in 
the business of selling in bond cigarettes and other tobacco products to foreign-bound 
ships by reason of a conspiracy among manufacturers and a distributor to refuse to sell 
it the products it needed to engage in the business could maintain a treble damage action 
since the company was prepared and had intended to go into that business. It is as 
unlawful to prevent a person from engaging in business as it is to drive a person out of 
business, and it cannot be contended that since the company never actually engaged. in 
business, it had no “business” within the intendment of Section 4 of the Clayton Act. 


See Private Enforcement and Procedure, Vol. 2, 9005.55. 


Damages—Company Prevented from Engaging in Business—Hypothetical Profit 
Theory—No Prior Business History—A company which allegedly was prevented from 
engaging in the business of selling in bond cigarettes and other tobacco products to 
foreign-bound ships relied upon a hypothetical profit theory to show damage, since it 
had no business history upon which it could base an estimate of future earnings. The 
company estimated (1) the sales it would have made to ships in the Port of Philadelphia 
and to a ships chandler, (2) a profit ratio of 15 per cent on such sales, (3) the profit 
on sales to a seller of sea stores, and (4) its expenses of doing business, which it deducted 
from its gross profits to arrive at its net profit. However, no damage verdict could 
be rendered upon the company’s evidence of estimated sales and profits without doing 
violence to the inexorable requirement that any damage estimate by a jury must be “just 
and reasonable” and not based on “speculation or guess work.” Since the company had 
no historical earnings, there was no basis for applying the “raw state” of the evidence 
theory. Furthermore, the company’s personnel had had no experience in the business, 
and there was no evidence of sales by any newcomer in the field comparable to the com- 
pany. The mere invasion of a right does not entitle one to nominal damages; pecuniary 
loss is essential to recovery. 


See Private Enforcement and Procedure, Vol. 2, J 9011.350. 


For the plaintiff: Edwin P. Rome, of Blank, Rudenko, Klaus & Rome, Phila- 
delphia, Pa. 


For the defendants: R. Sturgis Ingersoll, for The American Tobacco Co.; H. Francis 
Delone, of Barnes, Dechert, Price, Myers & Rhoads, for Philip Morris, Inc.; e. Brewster 
Riaade and Joseph W. Swain, Jr., of Montgomery, McCracken, Walker and Rhoads, for 
Liggett & Myers Tobacco Co.; J. B. H. Carter, for R. J. Reynolds Tobacco Co.; Robert 
W. Sayre and Joseph N. Ewin Jr., of Saul, Ewing, Remick & Saul, for P. ivalird 
Co.; Jay H. Eiseman, of Barba & Eiseman, for Lipschutz, et al.; all of Philadelphia, Pa. 
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Opinion 
[Special Interrogatories]} 


STEEL, District Judge [In full text]: 
Plaintiff seeks treble damages under Sec. 4 
of the Clayton Act, 15 U. S.C. A. § 15, and 
an injunction under Sec. 7 of the Sherman 
Act, 15 U. S. C. A. § 26, because of alleged 
violations by defendants of Secs. 1 and 2 
of the Sherman Act, 15 U. S. C. A. §§ 1, 2. 
After denying motions by the defendants 
for directed verdicts at the close of the evi- 
dence, the Court, acting under F. R. C. P. 
49(a), submitted critical fact issues to the 
jury upon special interrogatories.* The 
jury was unable to agree upon an answer 
to the first interrogatory, and was dis- 
charged. Defendants then filed the present 
motions for judgment under F. R. C. P. 
50(b) in accordance with their earlier mo- 
tions for directed verdicts. 


[Plaintiff's “Business’’| 


Plaintiff was incorporated for the pur- 
pose of selling in bond cigarettes and other 
tobacco products to vessels bound for for- 
eign countries from ports in the Phila- 
delphia area. In bond sales to foreign- 
bound vessels are not subject to the federal 
taxes normally imposed upon domestic 
sales of tobacco products. The business of 


1 The interrogatories were: 

“1. Did plaintiff have such business or prop- 
erty as to entitle it to maintain this action? 

(‘yes’ or ‘no’) 

“Note: If your answer is ‘no’, you need not 
answer any further questions. If your answer 
is ‘yes’, continue on. 

“2. Did any two or more of the cigarette 
manufacturing defendants conspire among them- 
selves to refuse to deal with the plaintiff?’’ 

(‘yes’ or ‘no’) 

“Note: If your answer to Question 2 is ‘no’, 
you need not answer any further questions. If 
it is ‘yes’, continue on. 

“3. If your answer to Question 2 is ‘yes’, 
specify, by means of a check, which of the fol- 
lowing cigarette manufacturing defendants con- 
spired among themselves to refuse to deal with 
the plaintiff: 

American Tobacco 
Liggett & Myers 
P. Lorillard 
Philip Morris 

R. J. Reynolds 

“4 If you find that a conspiracy existed 
between any two or more of the cigarette 
manufacturing defendants, did the following 
defendants knowingly participate in it? 

Lipschutz Bros., Inc. 
Albert Lipschutz 


Morton Lipschutz 
(‘yes’ or ‘no’) 
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selling in bond merchandise to vessels is 
known as the sea stores business. 


[Defendants] 


Five of the corporate defendants are 
major cigarette manufacturing companies. 
The sixth corporate defendant, Lipschutz 
Bros., Inc., is a distributor in the Phila- 
delphia area of various types of sea stores, 
including tobacco products manufactured 
by the five major cigarette companies. 
Two individual defendants are members of 
the Lipschutz family who are either stock- 
holders, directors or officers of Lipschutz 
Bros., Inc. Shortly before trial the defend- 
ant Albert Lipschutz died and his adminis- 
trators were substituted as parties. 


[Refusal to Deal—Business] 


Plaintiff charges that the manufacturing 
defendants refused to sell it the cigarettes 
which it needed to engage in the sea stores 
tobacco business, and that this refusal was 
the result of a conspiracy among the manu- 
facturing defendants and Lipschutz Bros., 
Inc., which was designed to create and 
maintain for Lipschutz Bros,, Inc., a mo- 
nopoly in a substantial segment of inter- 
state commerce. All of the defendants 
deny that there is any evidence from which 
the jury could properly find that plaintiff 
had a “business” or “property” required by 


“Note: Answer the following question only 
if you have found that P. Lorillard was a mem- 
ber of a conspiracy. 

“5. Did plaintiff mail to P. Lorillard and 
P, Lorillard receive from plaintiff a letter re- 
questing P. Lorillard to sell its products to the 
plaintiff? 

(‘yes’ or ‘no’) 

“Note: Answer the following question only 
if you have found that R. J. Reynolds was a 
member of a conspiracy. 

“6. Did plaintiff mail to R. J. Reynolds and 
R. J. Reynolds receive from plaintiff a letter 
requesting R. J. Reynolds to sell its products 
to the plaintiff? 

(‘yes’ or ‘no’) 

“Note: If your answer to Question 2 is ‘yes’, 
continue on. 

“7. Did the plaintiff sustain any financial loss 
between July 7, 1956 and July 15, 1957 as a 
result of the conspiracy ? 

(‘yes’ or ‘no’) 

“Note: If your answer to Question 7 is ‘no’, 
you need not answer Question 8, If your an- 
swer to Question 7 is ‘yes’, you must give an 
answer to Question 8. 

“8. What was the amount of the loss sus- 
tained by plaintiff during the period July 7, 
1956, and July 15, 1957?”’ 
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Sec. 4 of the Clayton Act to qualify plain- 
tiff to sue for treble damages, defendants’ 
refusal to deal with plaintiff was conspira- 
torial, and plaintiff was damaged either in 
fact or in ascertainable amount, In addi- 
tion, Reynolds and Lorillard deny that 
plaintiff requested them to sell tobacco 
products to it. The interrogatories sub- 
mitted to the jury were directed to these 
issues. The Estate of Albert Lipschutz 
also asserts that the action abated upon his 
death. 


[Motion for Directed Verdict] 


On a motion for a directed verdict a case 
is not lightly to be taken from the jury 
since it is the recognized trier of the facts. 
The Court must accept as true all the facts 
favorable to the plaintiff which the evi- 
dence tends to prove and draw all reason- 
able inferences against the defendants. If 
the evidence is of such character that rea- 
sonable men in an impartial exercise of 
judgment might reach different conclusions, 
the case should be submitted to the jury. 
Makowsky v. Povlick, 262 F. 2d 13, 14-15 
(3d Cir. 1959). On the other hand, it is 
essential that, after making due allowance 
for all reasonable possible inferences favor- 
ing the plaintiff, mere speculation be not 
allowed to do duty for probative facts. 
Galloway v. United States, 319 U. S. 372, 395 
(1943). These are the principles which 
must govern the disposition of defendants’ 
motions. 


Standing to Sue for 
Treble Damages 


Section 4 of the Clayton Act authorizes 
the recovery of treble damages by any per- 
son who is injured in his “business” or 
“property” by reason of anything forbidden 
by the anti-trust laws. Defendants contend 
that since plaintiff never actually engaged 
in business, it had no business within the 
intendment of Section 4. Defendant’s argu- 
ment necessarily presupposes that when 
Congress authorized treble damage suits it 
meant to distinguish between the rights of 
persons who are put out of business and 
the rights of persons who are kept out of 
business by a conspiracy. It is unreason- 
able to suppose that such a distinction was 
intended by Congress. The purpose of the 
antitrust laws is to promote competition 
and to prevent its restraint. This purpose 
is no less thwarted when a person who in- 
tends and is prepared to embark in trade is 
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stopped at the outset, than it is when a 
going business is brought to a standstill. 
It is as unlawful to prevent a person from 
engaging in business as it is to drive him 
out of business. Thomsen v. Union Castle 
Mal S. S. Co:, 166° Fed. 251, 253 (2d Cir. 
1908). The restriction which defendants 
would place upon the meaning of the word 
“business” is unwarranted in the context of 
its Clayton Act usage. 

Triangle Conduit & Cable Co., Inc. v. Na- 
tional Electric Products Corp. [1944-1945 
Trave Cases § 57,422], 152 F. 2d 398 (3d 
Cir. 1945) held that Section 4 of the Clayton 
Act did not require an injury to a specific 
going business and that if an intention and 
preparedness to engage in business was 
shown, this was enough to qualify one in- 
jured by an anti-trust violation to treble 
damage relief. Although the Court of Ap- 
peals affirmed the dismissal, it was solely 
because the proof failed to establish that 
the plaintiff intended and was prepared to 
engage in business. The opinion leaves no 
room for doubt that had an intention and 
preparedness to engage in business been 
proven, the Court would have held that the 
action was maintainable. Identical impli- 
cations are to be drawn from Goldman 
‘Theatres, Inc. v. Loew's, Inc. [1946-1947 
TraDE Cases § 57,496], 69 F. Supp. 103 
(E. D. Pa. 1946); aff’d 164 F. 2d 1021 (3d 
Cir. 1948); cert. den. 334 U. S. 811 (1948). 
There, the plaintiff, which had been in the 
business of exhibiting second-run moving 
pictures, recovered treble damages because, 
as a result of a conspiracy by the defend- 
ants, it was prevented from exhibiting first- 
run pictures in a theatre which had never 
opened. On -a- record which disclosed that 
plaintiff intended and was prepared to ex- 
hibit first-run pictures, the Court stated 
that there would be no logic or sound 
policy for adopting a rigid rule which 
would preclude the plaintiff from recover- 
ing loss of profits simply because it had no 
established going business in  first-run 
showings. 


It is unnecessary to review the decisions 
in other circuits since this Court’s action 
is governed by the Triangle Conduit decision. 
It may be noted in passing, however, that 
statements in American Banana Co. v. United 
Fruit Co., 166 Fed. 261, 264 (2d Cir. 1908) 
and in Pennsylvania Sugar Refining Co. v. 
American Sugar Refining Co., 166 Fed, 254, 
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260 (2d Cir. 1908) are consistent with the 
Triangle Conduit opinion. 

Since one who is prepared and intends to 
carry on a business is entitled to maintain 
a treble damage action when a conspiracy 
prevents him from doing so, the status of 
plaintiff to sue is clear. The record is 
replete with evidence which would support 
a finding that plaintiff was prepared and 
intended to enter the sea: stores business 
and would have done so but for defendants’ 
refusal to sell it cigarettes. Indeed, on the 
present motions defendants made no serious 
contention to the contrary but restricted 
their argument primarily to the proposition 
that because plaintiff never actually carried 
on any business it had no status to main- 
tain a treble damage action. 

Since ample evidence exists from which 
the jury could have found that plaintiff had 
a “business” within the meaning of Section 
4, it is unnecessary to consider whether the 
plaintiff had “property” within the meaning 
of that Section. 


Damages 
[Assumption] 


Defendants assert that no evidence exists 
from which a jury could properly find that 
plaintiff sustained any damage from the 
alleged conspiracy. For purposes of the 
discussion which follows, it will be assumed 
that defendants did in fact conspire to keep 
plaintiff out of business.” 


[Necessity for Reasonable Basis] 


Story Parchment Co. v. Patterson Parch- 
ment Paper Company, 282 U. S., 555, 563 
(1931) seemingly affirmed the rule that al- 
though the fact of damage must be shown, 
without any element of uncertainty, to be 
definitely attributable to the wrong, a dollar 
value may be assigned to an injury even if 
some uncertainty exists as to its amount. 
Later cases, such as Bigelow v. RKO Radio 
Pictures [1946-1947 Trape Cases { 57,445], 
327 U. S. 251 (1946) are said to have clari- 
fied Story Parchment, and today, in this 
Circuit at least, there is the same liberality 
permitted in proving the fact of damages as 
exists in proving the amount of damages. 
Noerr Motor Freight v. Eastern Railroad 


2Defendants deny that there was any evi- 
dence to support a finding of a conspiracy. As 
to this the Court expresses no view one way 
or the other.: 


Trade Regulation Reports 


Cited 1960:'Trade Cases 
Delaware Valley Marine Supply Co. v. American Tobacco Co. 


77,055 


Presidents’ Conference [1957 Trape CasEs 
{ 68,827], 155 F. Supp. 768, 834 (E. D. Pa. 
1957); aff'd [1959 Trape Cases § 69,546] 273 
F. 2d 218 (3d Cir..1959). Nevertheless, there 
has never been any relaxation of the rule 
laid down in Bigelow v. RKO Radio Pictures, 
supra, p. 264, that a jury is entitled to assess 
damages only if relevant data exists from 
which it can make a just and reasonable 
estimate, and it will not be permitted to 
render a verdict based on a guess simply 
because a defendant by its own wrong may 
have prevented a more precise computation. 
The fact that the amount of a plaintiff’s 
damages cannot be expressed in exact fig- 
ures does not necessarily make the specu- 
lative. Estimates which are as definite and 
certain as the subject matter admit are 
enough if there is a reasonable basis for 
the verdict. Rankin Co. v. Associated Bill 
Posters, 42 F. 2d 152, 155 (2d Cir. 1930). 


[Basis for Computation] 


In three Supreme Court decisions jury 
verdicts were sustained in treble damage 
actions on the basis of evidence of prior 
business success of either the plaintiff or 
its predecessor. Eastman Kodak v. Southern 
Photo Co., 273 U. S. 359 (1927), Story Parch- 
ment Co. v. Patterson Parchment Paper Co., 
supra, and Bigelow v. RKO Radio Pictures, 
supra. But the absence of prior business 
history will not defeat a recovery if other 
satisfactory proof of damages is adduced. 
Goldman Theatres, Inc. v. Loew’s, Inc., supra; 
Flintkote v. Lysfjord [1957 Trapt Cases 
7 68,674] 246 F. 2d 368, 392 (9th Cir. 1957). 
In the Goldman case a judgment for treble 
damages was sustianed upon proof of hypo- 
thetical profits which the plaintiff claimed 
it would have made if the conspiracy had 
not prevented its theatre from opening. 


Since the plaintiff at bar had no business 
history upon which it could base an esti- 
mate of future earnings, it was of necessity 
compelled to rely upon a_ hypothetical 
profit theory. Plaintiff contends that there 
is ample evidence from which the jury 
could have found that plaintiff would have 
operated profitably and would have earned 
$68,650 during the damage period.*® This 
figure is based upon the assumption that, 
but for the conspiracy, plaintiff would have 

3 The parties have stipulated that the damage 
period is between July 7, 1956, the date of the 


first refusal of the defendants to sell plaintiff 
cigarettes, and July 15, 1957, the date when this 


action was begun. 
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made sales to (1) vessels in the Port of 
Philadelphia, (2) Piranian, a ships chandler, 
and (3) Seafarers’ Sea Chest Corporation, 
with resultant net profit computed as follows: 


(A) Sales to vessels in Port of 
Philadelphia (1750 vessels 


at $300 per vessel)...... $525,000 
(B) Sales to Piranian, a ships 
Chandleret © ener ee. __10,000 
Gross Saleswee wave $535,000 
Profit ratio of 15% on 
etoss ‘sales te ee $ 80,250 
(C) Profit on sales to Seafarers’ 
Sea Chest Corporation 
(9,000 cases at $2 per case) 18,000 
Gross ProhitSin: . ath = $ 98,250 
Less Expenses of doing 
btisiness y. aeteeShe os 29,600 
Net PRroit) ot me $ 68,650 


[Accepted Factors] 


In ascertaining whether evidence exists 
from which the jury could reasonably or 
logically infer that plaintiff would have 
earned profits of $68,650, or, indeed, in any 
amount, two factors will be accepted as 
established: a profit ratio of 15% on gross 
sales is proper, and $29,600 fairly represents 
what plaintifi’s operating expenses would 
have been.* 

(A) Sales of $525,000 to vessels in the Port 
of Philadelphia. The amount of sales to 
vessels which plaintiff claims to have lost 
in ‘the Port of Philadelphia is based upon 
the assumption that it could have obtained 
orders from each of 1750 vessels averaging 
$300 per vessel.’ During the damage period 
5211 vessels which were engaged in the for- 
eign trade entered the Port of Philadelphia 
and the defendant Lipschutz sold cigarettes 
to 1949 of these vessels. Plaintiff argues, 
first, that the remaining 3262 vessels were 
potential customers of the plaintiff, and sec- 
ond, that the jury could properly have found 
that the plaintiff could have sold about 50% 
of these potential customers, or roughly 
1750 vessels. 

To say that 3262 vessels which Lipschutz 
did not sell represented potential customers 
which the plaintiff might have sold is true 


* Defendants challenge the validity of the ex- 
pense figure, but not the profit ratio. 

5 There was evidence to support the utiliza- 
tion of the $300 figure in the event sales were 
made. 
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only in a theoretical sense. More than 50% 
of the vessels in the foreign service that 
stop in Philadelphia have already been to 
one or more other ports in the United 
States. In most instances they have already 
been sold by a dealer somewhere along the 
way. Some ships in the foreign service 
which make Philadelphia their first port of 
call want to wait until their last domestic 
port has been visited before buying ciga- 
rettes to take care of their foreign needs. 
Vessels which come into Philadelphia from 
a foreign port can, upon departure, switch 
to the coastal trade. Vessels in the coastal 
trade are not eligibile to make sea stores 
purchases. Many vessels which come into 
the Port of Philadelphia buy through their 
own offices located in cities other than 
Philadelphia. American Lines, United States 
Lines, American Export Lines, American 
Pioneer Lines, American President Lines, 
Farrell Lines, Luckenbach, Moore-McCor- 
mick, Matson, Calmar, Waterman, Isthmian 
and Weyerhauser are all in this category. 
British vessels which enter the Port of 
Philadelphia are not prospective customers 
because under currency exchange regula- 
tions they must either buy cigarettes of 
British manufacture or purchase American 
cigarettes from outlets in the United King- 
dom. All of these circumstances—sub- 
stantiated by undisputed evidence—make 
worthiess plaintiff's postulate that 3262 
vessels were available to it as potential 
buyers. 


Plaintiff relies upon the testimony of Pi- 
rania to sustain its claim that it could have 
sold 50% of the so-called potential custom- 
ers. Piranian had been selling in bond ciga- 
rettes in the Port of Philadelphia for seven 
years, first as an employee of M. J. Kelly 
Company, a ships chandler, and later for his 
own company. Piranian testified on direct 
examination: 


“Q: How many ships, in vour judg- 
ment, could a responsible salesman con- 
tact during the course of a year? You 
may divide it in any way you wish, Mr. 
Piranian. 

“A: For successful sales I would say 
that he should get orders for 10 vessels 
out of the 20 that he calls per day.” ® 


6 This testimony, R. 1565, is the only evidence 
relied upon in Plaintiff's Brief Contra Defend- 
ants’ Motions under Rule 50(b) for the claim 
that plaintiff could have sold 1750 vessels. See 
Brief, p. 41. At the argument on March 25, 
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Piranian, it is to be noted, was asked a 
general question—how many calls could a 
reliable salesman make? After answering 
“20,” Piranian added that if the salesman 
were to be successful he should get orders 
from 10 (one-half) of the vessels he so- 
licited. Piranian’s answer is nothing more 
than an abstract statement of what a re- 
liable salesman should do to be successful. 
Piranian did not purport to say that plain- 
tiff’s sales efforts would be successful or 
that plaintiff could reasonably be expected 
to sell 50% of the vessels which it solicited. 


Nor could the jury logically infer that 
because a successful salesman could have 
sold one-half of the vessels he called upon, 
plaintiff could have done so. Plaintiff planned 
to have only one salesman—Sheridan. His 
only sales experience was in selling tea. At 
the time when plaintiff was organized he 
was tending a bar in the suburbs of Phila- 
delphia. Neither Sheridan nor the other per- 
sons identified with plaintiff as stockholders, 
officers, directors or prospective employees 
(2 lawyers, 2 deputy United States Mar- 
shals, and a former schoolteacher) had any 
experience in the sale of ship stores. 


The ability to speak foreign languages, 
Piranian testified, is helpful in selling ciga- 
rettes on board foreign vessels, for gener- 
ally the steward is unable to understand 
English and it is necessary to speak with 
him in his own tongue. Piranian himself 
spoke German, Armenian, and a little Rus- 
sian and Spanish. Other persons in his 
employ spoke Spanish, Japanese, Italian and 
a little French and Greek. Sheridan spoke 
nothing but English, and, so far as the rec- 
ord discloses, no one else connected with 
plaintiff spoke a foreign language. 


Considering plaintiff’s contemplated or- 
ganization there is no rhyme or reason to 
infer that because a successful salesman 
should sell 50% of the vessels which he 
calls on, the plaintiff would have done so. 
For plaintiff to assert that notwithstanding 
its total inexperience in the sea stores busi- 
ness and the competition which it would 
have encountered from Lipschutz and from 
three other ship chandlers—M. J. Kelly 
Company, Baker, Carvel & Morrell, and 
Valetti & Bergendahl—it would have been 


1960, plaintiff conceded that this testimony was 
the only specific basis for the 1750 vessels figure 
(pp. 67-68). 

7 The same observation is pertinent to plain- 
tiff’s argument that Lipschutz’ record in the 
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able to sell in its first year of its operation 
virtually the same number of vessels which 
Lipschutz was able to sell after 50 years in 
the same port, is farfetched to say the least.’ 
Piranian’s testimony would have supplied 
the jury with no reasonable basis for in- 
ferring any such fact. 


Piranian was not qualified to express an 
opinion about the number of vessels plaintiff 
might have sold even if he had purported 
to do so. Piranian had experience in deal- 
ing only with foreign flag vessels. These 
were his specialty. He had sold only one 
American flag vessel. Yet American flag 
vessels comprised 40% of the foreign trade 
vessels which entered the Port of Phila- 
delphia. The buying habits of American flag 
vessels are not the same as those carrying 
foreign flags. Seamen on foreign flag ves- 
sels prefer different tobacco products than 
do seamen on American flag vessels. More- 
over, it is unnecessary to board American 
vessels to sell them because companies which 
own them do the buying. 


Viewing the evidence and the inferences 
reasonably deducible therefrom in the light 
most favorable to plaintiff, the jury had no 
evidence before it from which it could have 
properly found that plaintiff might reason- 
ably have sold 1750 vessels, or indeed any 
other number of vessels, if it had been in 
the ship stores business during the period 
for which damages are claimed. 


(B) Sales of $10,000 to Piranian. None of 
the manufacturing defendants sold Piranian 
their tobacco products. He sold the prod- 
ucts of Brown and Williamson, Larus Bros., 
Stefano Bros., United States Tobacco and 
some imported German, Italian and Greek 
cigarettes. When Piranian secured an order 
for products of the manufacturing defend- 
ants from a ship which would be in Phila- 
delphia for more than two days, he would 
obtain the merchandise from a Baltimore 
distributor. If the ship was not to be in the 
port for more than a day, he would turn 
the order over to Lipschutz. Piranian esti- 
mated that the business which he gave Lip- 
schutz ran between $5,000 and $10,000 per 
year. Upon the basis of this testimony alone 
plaintiff contends that the jury might have 
inferred that if plaintiff had been in busi- 


Port of Philadelphia was a ‘‘raw fact’’ from 
which the jury could find that plaintiff would 
have been able to sell 1750 vessels. See argu- 
ment March 25, 1960 at pp. 67-68. 
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ness, it, and not Lipschutz, would have been 
the recipient of orders for $10,000 from 
Piranian. 


The evidence is undisputed that Piranian 
did not go into business for himself until 
1958. This was after the present suit was 
begun. The date of institution of the action, 
the parties have agreed, is the terminal 
point for which damages can be claimed. 
Piranian’s testimony as to the business which 
he gave Lipschutz after the end of the 
damage period provides no proper basis for 
inferring that plaintiff might have received 
the same amount of business from Piranian 
during the damage period when Piranian 
was not even in business. 


(C) Profits of $18,000 on sales to Seafarers’ 
Sea Chest Corporation. Seafarers’ Sea Chest 
Corporation sells sea stores, including to- 
bacco products, in all the major ports of the 
Atlantic and Gulf areas. Although it sells 
cigarettes of the major manufacturing com- 
panies, it is required to purchase them from 
other distributors due to its inability to buy 
direct. 


Spivey, the president of Seafarers’ Sea 
Chest Corporation, testified that if plaintiff 
had been in business, his company would 
have purchased 9,000 cases of cigarettes 
from plaintiff during the damage period. 
Plaintiff assumes that it would have made 
$2 a case on these sales. This $2 figure in- 
cludes a profit of $.50 per case plus a 
delivery allowance of $1.50 per case. The 
hypothesized profit of $.50 per case has 
evidentiary support, but plaintiff's assump- 
tion that it would have received $1.50 de- 
livery allowance on cigarettes which it 
delivered to Seafarers’ Sea Chest Corpora- 
tion is groundless. It purports to rest 
upon the fact that Reynolds allowed Lip- 
schutz $1.50 per case on deliveries in the 
Philadelphia area. There is no evidence 
that the 9,000 cases of cigarettes which 
plaintiff claims that Spivey would have 
bought would have been delivered in the 
Philadelphia area. Nor is there any basis 
for such an inference since in 1956 and 1957 
it serviced only about 30 vessels in the Port 
of Philadelphia and these had purchased 
on the average only 6 cases of cigarettes. 
So far as the record discloses, Reynolds was 
the only company which granted the $2 
delivery allowance even in the Philadelphia 
area, and there is no suggestion in the 
record that Spivey would limit his pur- 
chases from plaintiff to Reynolds’ products. 
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Spivey’s testimony was sufficient to sup- 
port a finding that plaintiff would have 
made a gross profit of approximately $4500 
on sales to Seafarers’ Sea Chest Corpora- 
tion. This, of course, is substantially less 
than the $29,600 expenses of doing business 
which plaintiff asserts it would have been 
put to. 


[Goldman Theatres Case] 


Goldman Theatres, Inc. v. Loew's, Inc., 
supra, is not a precedent for requiring jury 
submission of the damage question. There. 
the Court recognized that when a plaintiff 
has no established business showing the 
potentiality of profits, it will be difficult for 
him to prove profits with any degree of cer- 
tainty. Despite this difficulty and the fact 
that Goldman had never operated a first-run 
theatre, the Court held that Goldman had 
been damaged by a conspiracy which pre- 
vented the Erlanger from opening as a 
first-run theatre. The Court pointed out 
that Goldman had successfully operated 
second-run theatres, that the owner of its 
stock was an experienced and successful 
motion picture operator who was thoroughly 
familiar with conditions in the business in 
Philadelphia, that the Erlanger was modern, 
handsomely appointed, fully equipped and 
ready to operate, and that Goldman had a 
top organization which needed only a com- 
paratively few additional personnel. It was 
against this background that the Court 
found an evidentiary basis for estimating 
Goldman Theatre’s probable profits. Al- 
though in doing so the Court relied in part 
upon the business which five first-run 
theatres in Philadelphia had done, its esti- 
mate was based in large measure upon the 
gross income of the Mastbaum during the 
first three months of its operation. The 
Court said that the Mastbaum was “directly 
comparable” to the Erlanger, that its con- 
spicuou success immediately after its opening 
“threw a strong light upon the possibilities 
of the Erlanger’, and that it would give 
“particular attention” to the record of the 
Mastbaum. 


In the case at bar plaintiff’s personnel 
had had no experience in the sea stores 
business, and there is no evidence of the 
sales of tobacco products by any newcomer 
in the sea stores field comparable to plain- 
tiff. These circumstances alone make the 
Goldman case peculiarly inapplicable as a 
precedent. 
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[“Raw State” Theory] 


Wholly apart from the evidence relating 
to the loss of specific items of profit, plain- 
tiff asserts that the evidence in its “raw 
state” was sufficient to enable the jury to 
find that plaintiff was damaged and to esti- 
mate the amount. This expression is ex- 
tracted from Rankin Co. v. Associated Bill 
Posters, 42 F. 2d 152, 156 (2d Cir. 1930) 
where the Court sustained a jury verdict 
upon the basis of the plaintiff’s historical 
earnings even though no estimate had been 
made of future earnings. Since plaintiff at 
bar had no historical earnings, there is no 
basis for applying the “raw state’ of the 
evidence theory which Rankin Co. found to 
be appropriate. 


[Pecuniary Loss Essential] 


Finally, plaintiff argues that since there 
is sufficient evidence to establish that plain- 
tiff’s inability to enter the sea stores busi- 
ness was due to defendants’ conspiracy, 
defendants’ motion for a directed verdict 
must be denied regardless of the insufh- 
ciency of evidence to establish damages. 
This is presumably on the theory that a 
conspiracy which keeps a person out of 
business is an invasion of that person’s right 
to engage in business unimpeded by con- 
spiratorial conduct and that damages may 
be inferred from an invasion of that right. 
15 Am. Jur. Damages §5. In these circum- 
stances the right of a plaintiff in an anti- 
trust action to nominal damages is supported 
by statements in Pennsylvania Sugar Re- 
fining Co. v. American Sugar Refining Co., 
supra, p. 260, and United Exhibitors v. 20th 
Century Fox Film Distributing Corporation, 
Siebs Supp O10, 317" (We D> Pa. 1940). 
More recent decisions, however, have held 
with unanimity that a pecuniary loss is 
essential to recovery in an anti-trust treble 
damage action. Hunter Douglas Corporation 
v. Lando Products [1956 TRADE CASES 
7 68,386], 235 F. 2d 631, 637-638 (9th Cir. 
1956); Burnham Chemical Co. v. Borax Con- 
solidated [1948-1949 TravE CaAseEs { 62,322], 
170 F. 2d 569, 578 (9th Cir. 1948); Wolfe v. 
National Lead Co. [1955 TrapE CASES 
7 68,094], 225 F. 2d 427, 433 (9th Cir. 
1955); Turner Glass Corporation v. Hartford 
Empire Co. [1948-1949 Trave Cases f 62,379], 
173 F. 2d 49, 51, 52 (7th Cir. 1949); Clark 
Oil Co. v. Phillips Petroleum Co. [1944-1945 
TRADE CASES 57,294], 56 F. Supp. 569, 574 
(D. Minn. 1944); aff’d 148 F. 2d 580 (8th 
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Cir, 1945); cert. den. 326 U. S. 734 (1945); 
Northwestern Oil Co. v. Socony Vacuum Oil 
Co. [1940-1943 TrapE Cases { 56,294], 138 
F. 2d 967, 970-971 (7th Cir. 1943). In dis- 
senting in the Bigelow case for reasons not 
presently pertinent, Mr. Justice Frankfurter 
Stated that “* * * Legal injury is not auto- 
matically established by proof of a restraint 
of trade in violation of the Sherman law.” 
S27 Use 25 1 2672 

Noerr Motor Freight v. Eastern Railway 
Presidents Conference, supra, is not at odds 
with the foregoing decisions. Although 
treble damages of 18 cents were awarded 
to some of the plaintiffs, it was after the 
Court had found that those plaintiffs had 
been actually damaged by conduct of the 
defendants. It was solely because the plain- 
tiffs had stipulated to forego damages based 
on such conduct that nominal damages, 
trebled, were allowed. 155 F. Supp. 768, 
835-836; 273 F. 2d 218, 220-221. 


[Evidence—Sufficiency] 


Whenever a person has been deprived of 
the opportunity of carrying on a business 
of his choice by actions in derogation of 
the anti-trust laws, the courts have been 
understandably sympathetic to his plight. 
Since in such a case proof of damage is 
made more difficult by the action of the 
wrongdoers themselves, the Courts have 
recognized that essential concepts of fair- 
ness require the application of less exacting 
standards of proof than are normally de- 
manded. This is, of course, as it should be. 
Wrongdoers should not be able to utilize 
their own wrong to insulate themselves 
against liability. But despite judicial liber- 
ality in accepting minimal proof of damage 
in an anti-trust case, the rule persists that 
any damage estimate by a jury must be 
“Just and reasonable” and not based on 
“speculation or guess work”. Bigelow vw. 
RKO Radio Pictures, supra, p. 264. No dam- 
age verdict could be rendered upon the 
evidence in the present case without doing 
violence to this inexorable requirement. 


During the argument plaintiff stated that 
if there was no evidence to sustain a dam- 
age verdict, no basis existed for injunctive 
relief and its case must fall. In view of this, 
the record will not be reviewed to determine 
whether there is enough evidence to sup- 
port a finding of a conspiracy. In actions 
seeking treble damage and injunctive relief, 
other courts have refrained from passing 
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on the evidentiary basis of a conspiracy 
charge when they have determined that 
insufficient evidence existed to support the 
treble damage claim. Wolfe v. National 
Lead Co. [1955 TrapvE Cases { 68,094], 225 
F. 2d 427, 429 (9th Cir. 1955); Cf. Clark 
Oil Co. v. Phillips Petroleum Co, [1944-1945 
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Trave Cases § 57,294], 56 F. Supp. 569 
(D. Minn. 1944). Nor is it necessary to 
resolve the additional grounds relied upon 
by Reynolds, Lorillard and the Estate of 
Albert Lipschutz. 

The motion of all defendants for judg- 
ments in their favor will be entered. 


[1 69,774] United States v. Radio Corporation of America and National Broadcasting 
Company, Inc. 


In the United States District Court for the Eastern District of Pennsylvania. Civil 
Action No. 21743. Filed June 27, 1960. 


Case No. 1311 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Consent Decree—Intervention by Third Party.—A corporation, which alleged that 
certain acquisitions by parties to a Government consent decree would violate that decree, 
had no right to intervene in the Government action. Since the decree retained jurisdiction 
for the purpose of enabling parties to the consent decree, and no one else, to apply to 
the court for further orders or directions, the court had no jurisdiction to allow inter- 
vention, and the court, even if it had discretion to allow intervention, would not do so 
because the Department of Justice had concluded that the acquisitions would not violate 


the decree. 


See Department of Justice Enforcement and Procedure, Vol. 2, J 8381.21, 8401.10, 8421. 
For the plaintiff: Bernard M. Hollander and Raymond M. Carlson, Department of 


Justice, Washington, D. C. 


For the defendants: Bernard G. Segal, Jerome J. Shestack and Harvey Levin, of 
Schnader, Harrison, Segal and Lewis, Philadelphia, Pa. 


For consent decree, see 1959 Trade Cases {] 69,459. 


Sur Motion for Leave to Intervene 


Kirkpatrick, District Judge [In full text]: 
Westinghouse has moved to intervene, al- 
leging that certain proposed transactions on 
the part of the defendants would be a 
violation of the consent decree entered in 
this case. The decree retains jurisdiction 
for the purpose of enabling any of the 
parties to the final judgment, and no one 
else, to apply to this Court for further 
orders or directions. In view of this pro- 
vision, this Court has no jurisdiction to 
allow the intervention sought. To hold other- 
wise would be to disregard the intentions of 
the parties when they consented to the 
decree and asked the approval of this Court. 


The Government opposes the motion for 
intervention and has informed the Court 
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that it has carefully investigated and re- 
viewed all the facts and reached the con- 
clusion that the proposed Boston and San 
Francisco acquisitions do not violate the 
decree. In this state of facts, even if I had 
discretion to allow the intervention, I would 
not do so. Lhe Government is concerned 
with the public interest and is satisfied that 
the conduct which Westinghouse complains 
of is not against that interest. It would 
not lead to an orderly administration of 
justice to allow intervention of this type 
of anti-trust litigation over the objection of 
the authorized agency of the United States 
in charge of enforcing a decree which it 
has obtained. The movant, if it is aggrieved, 
must be left to such private remedy as 
Congress may have provided for it. 


The motion is denied. 
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Lf 69,775] Philco Corporation and Lansdale Tube Company v. Radio Corporation 
of America, General Electric Company, American Telephone and Telegraph Company, 
Western Electric Company, Inc. and Bell Telephone Laboratories, Inc. 


In the United States District Court for the Eastern District of P Ivania. Civil 
Action No. 21923. Filed June 21, 1960. GUA oT 7 


Clayton and Sherman Acts 


Private Antitrust Action—Statute of Limitations—Tolling of Limitation—A pplicability 
of State Statute——The cut-off date for a cause of action in a private antitrust action filed 
during the period of suspension caused by the pendency of a Government antitrust action, 
was six years (under Pennsylvania statute), rather than four years (under Clayton Act 
limitations), prior to the commencement of the Government action, although the private 
action was filed after the Clayton Act limitations went into effect. Where a Government 
action is in progress at the time the new federal four year statute of limitations was 
enacted and the plaintiff files its complaint within the period of suspension, but not within 
the six months grace period, the plaintiff has the benefit of that state statute of limitations 
which was applicable prior to the enactment of the new federal limitation statute, and not 
the four year federal statute. 


See Private Enforcement and Procedure, Vol. 2, J 9010.100, 9010.275. 


Private Antitrust Action—Statute of Limitations—Tolling of Limitation—Action Not 
Commenced Within Suspension Period.—A prior Government antitrust action had no 
effect on the running of the Clayton Act statute of limitations with respect to a private 
antitrust action filed more than one year after the termination of the Government action. 
The plaintiff had contended that it could recover damages from the date the Government 
suit was commenced because its suit was filed within four years after the termination of 
the Government suit. 


See Private Enforcement and Procedure, Vol. 2, J 9010.275. 


Private Antitrust Action—Statute of Limitations—Tolling of Limitation—Issues in 
Government and Private Suits as Identical—The running of the statute of limitations with 
respect to a private cause of action against two manufacturers was suspended during the 
pendency of a Government antitrust action. ‘A separate conspiracy claim stated against 
the two manufacturers was virtually identical with the matter complained of in the Gov- 
ernment suit. The manufacturers’ failure to reach such a conclusion resulted from their 
insistence upon comparing the whole private complaint with the Government complaint on 
the theory that the private complaint contained but one cause of action against all of the 
defendants in the action and based on a larger conspiracy. 


See Private Enforcement and Procedure, Vol. 2, J 9010.275. 


Private Antitrust Action—Tolling of Statute of Limitations—Duress.—AlIthough duress 
might, under unusual circumstances, toll the running of the statute of limitations, the plain- 
tiff did not allege facts which, even if believed, would toll the statute in the instant case. 
The fact that the plaintiff anticipated duress did not establish it as a legal defense. No 
act or threat which might be construed as coercion was alleged. A possibility of serious 
financial loss to the plaintiff in the event of an antitrust action against a powerful defend- 
ant could not be construed as duress. Relative strength and weakness per se does not 
per se constitute duress. The plaintiff admitted that its failure to bring suit earlier was 
a matter of business judgment. Moreover duress, in order to toll the statute, must be 
the result of a threat to do an unlawful act, and no case has ever extended this defense 


to mere passive co-conspirators. 
See Private Enforcement and Procedure, Vol. 2, J 9010.200. 


Private Antitrust Action—Tolling of Statute of Limitations—Concealment—The run- 
ning of the statute of limitations as to a cause of action was not tolled under the defense 
of concealment where the plaintiff, through its top officials, was informed of the very facts 
which it then recognized as constituting a cause of action under the antitrust laws. The 
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knowledge ‘of. such facts constituted knowledge of the cause of action at that time, and 
such; knowledge negated the existence of an element essential to the defense of concealment. 


See Private Enforcement and Procedure, Vol, 2, J 9010.200. 


Private Antitrust Action—Commingled Causes of Action—Conspiracy Within a Con- 
spiracy.—A separate cause of action charging a conspiracy between two of several defend- 
ants was stated, even though the separate claim was alleged as a part of and even neces- 
sary to a larger conspiracy involving all of the defendants. There is nothing novel in 
stating a conspiracy within a conspiracy, each constituting a separate claim for relief, and 
such ‘a‘claim will not be denied merely because it was not stated separately and distinctly. 


. ia See Private Enforcement and Procedure, Vol. 2, J 9013.275. 


‘Private Antitrust Action—Multiple Defendants—Single Judgment.—A single judg- 
ment, based upon the shortest period of limitations applicable to any one of several defend- 
ants, need not be entered against all of the defendants. To hold otherwise, would require 
the plaintiff to institute a separate suit against those parties with longer periods of limita- 
tions for that period which would neither be barred by the statute nor covered by a single 
judgment ‘in the case. However, this would not compel the court to allow the plaintiff 
to adjudicate all of its claims in one trial. In its discretion, it may order separate trials 
once discovery proceedings have been completed. 


_. See. Private Enforcement and Procedure, Vol. 2, 9011. 


o. ‘For the plaintiffs: Ballard, Spahr, Andrews & Ingersoll, by Hamilton ‘C. Connor, Jr., 
William: S. Rawls and Charles 1. Thompson, Jr., Philadelphia, Pa.; Pennie, Edmonds, 
Morton, Barrows & Taylor, by R. Morton Adams, New York, N. Y. 


“For the defendants: Schnader, Harrison, Segal & Lewis, by Bernard G. Segal, Edward 
W. Mullinix and Jerome J. Shestack, for Radio Corp. of America; Drinker, Biddle & 
Reath, by Charles J. Biddle, Lewis H. Van Dusen, Jr., and Jack B. Justice, for General 
Electric Co.; Morgan, Lewis & Bockius, by Ernest R. Von Starck, Benjamin M. Quigg, 
Jr. and Don B. Blenko, for American Telephone & Telegraph Co., Western Electric Co., 
Inc. and Bell Telephone Laboratories, Inc.; all of Philadelphia, Pa. 


of America (hereinafter referred to as 
“R. C,.A.”), like Philco, is. primarily involved 
in the electronic communications industry; 


Opinion 
[Parties] 


Crary, District Judge [In full text]: This 
isa civil action for violation of the antitrust 
laws, Title 15 U.S. C. A., §§1, 2. and 3, 
and for a declaratory judgment concerning 
the alleged misuse, abuse and unenforce- 
ability of certain of the defendants’ patent 
rights, Title 28 U. S.C. A., § 2201, et seq. 
Both of the plaintiffs are Pennsylvania 
corporations: Philco Corporation (herein- 
after referred to as “Philco”) being engaged 
for many years in the development, manu- 
facture and sale of electronic communica- 
tions apparatus, (ie., radio, television and 
radar) ;\and Lansdale Tube Company (here- 
inafter referred to as “Lansdale’’), its sub- 
sidiary, the supplier of tubes and transistors 
to Philco. 

The defendants are engaged in various 
fields of electronics:* Radio ‘Corporation 

1 When used in this opinion, the phrase ‘‘field 
of electronics” includes the electronic com- 


munications industry (i.e., radio, television and 
radar); the public communications industry 
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General Electric Company (hereinafter re- 
ferred to as “G. E.”) is primarily involved 
in the electrical apparatus industry (ie., 
incandescent lamps, electric motors and 
generators), although they also produce 
electronic communications apparatus in com- 
petition with the plaintiffs; American Tele- 
phone and Telegraph Company (hereinafter 
referred to.as “A. T..& T.”).is in :virtual 
control of the public communications in- 
dustry (i.e, telephone and telegraph); West- 
ern Electric Company, Inc. (hereinafter 
referred to as “Western Electric”) manu- 
factures practically all of the public com- 
munications apparatus used by A. T. & T. 
and in addition produces electronic com- 
munications apparatus; Bell Telephone 
Laboratories, Inc, (hereinafter referred to 
as “Bell Labs.”) conducts extensive re- 


(i.e., telephone and telegraph); and the elec- 
trical apparatus industry (i.e., incandescent 
electric lamps, electric motors and generators). 
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Search in the various fields of electronics; 
and Westinghouse Electric Company (named 
as*coconspirator but not as a defendant) 
is primarily involved in the electrical appa- 
ratus industry, although it also produces 
electronic communications apparatus in 
competition with the plaintiffs. All of the 
defendants along with Westinghouse Elec- 
tric Company hold numerous patents in the 
various fields of electronics. 


[Complaint]. 


The complaint, consisting of some 60 
pages with 138 numbered paragraphs, was 
filed, on January 14, 1957. Briefly stated, it 
alleges a mass conspiracy among the de- 
fendants, beginning -in 1919 and continuing 
to date, to restrain trade and eliminate com- 
petition in the field of electronic communi- 
cations and to further divide up and mo- 
nopolize various other fields of electronics 
among themselves. The basic means alleged 
to have been used by the defendants to 
effect this conspiracy was the improper use 
and manipulation of the extensive patents 
and patent rights held by each of them. 
In their prayer for relief the plaintiffs seek 
$150,000,000.00 damages ($50,000,000. trebled) 
plus certain injunctive relief concerning the 
defendants’ vast patent rights. The defend- 
ants on their part deny any conspiracy to 
monopolize, or monopolization, and, in 
addition, assert various defenses to the 
complaint. 


[Summary Judgment] 


Before the ‘Court at this time is a motion 
by the defendants for partial summary judg- 
ment under Rule 56 of the Federal Rules 
of Civil Procedure, Title 28 U. S.C. A. The 
defendants contend that the applicable stat- 
ute of limitations requires us to summarily 
dismiss the suit as to all of the defendants 
to the extent of any cause of action which 
accrued against them prior to January 15, 
1953.2, The plaintiffs take issue with this 
cutoff date, except as to defendant Bell 
Labs, whom they apparently agree has the 
protection of the four year federal statute 
of limitations, Title 15 U. S, 'C. A., §15(b). 
(See transcript of oral argument, page 111). 
Since the contentions of the parties as to 


2The original motion set the cutoff date at 
January 7, 1955, but in light of the recent opin- 
ion of the Third Circuit in Shapiro v, Para- 
mount Film Distributing Corp. [1960 TRADE 
CASES 7 69,610], No. 13,074, February 2, 1960, 
the defendants have changed their contention 
as to the proper cutoff date. 
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each of the remaining defendants differ, we 
willtreat them separately. Following this 
we will discuss the problem of a: single 
versus a multiple judgment in this action. 


A. T. & T. and Western Electric 
[Contentions] . 


These defendants may be treated together 
because both the plaintiffs’ and the. defend-, 
ants’ contentions are the same as to each. 
The point on which the parties sharply dis- 
agree is whether an earlier Government 
antitrust suit against A. T. & T.and West- 
ern. Electric, which commenced on January. 
14, 1949, and ended. on January 24, 1956, 
tolls the statute of limitations in the present 
action, by virtue of Section 16(b), Title 15 
U. S. C. A.. The defendants argue that it 
does not, for the reason that the present 
action is not “based in whole or in ‘part on 
any matter complained of in [the Govern- 
ment suit]”, as those words are used in the 
statute. ‘(As a result they conclude that’ 
January 15, 1953 is the proper cutoff date 
for A. T. & T. and Western Electric (i-e., 
four years prior to filing of the complaint, 
15'°U. “S23 GriAl *§ 15(b)). The plaintifés 
disagree and as a result conclude that 
counting back from the date the earlier 
Government suit began, they have the bene- 
fit of the six year Pennsylvania statute of 
limitations, which would ordinarily take 
them back to January 14, 1943, but that 
this period is further suspended by the 
Wartime Suspension Act of October 12, 
1942, c. 589, 56 Stat. 781, amended June 30, 
1945, c. 213, 59 Stat. 306, so as to take them 
back to May 2, 1939.2 Although the defend- 
ants did not meet this contention by argu- 
ing in the alternative, the plaintiffs’ con- 
tention, assuming that the Government suit 
did toll the statute during its pendency, 
would appear to be basically correct, 


After carefully considering this question 
and the extensive argument made by each 
side in this extremely complicated antitrust 
case, we are convinced that the correct 
answer as to the tolling effect of the earlier 
Government: suit lies somewhere between 
the two extreme positions taken by the 
parties. The defendants’ error on this issue 


8 Apparently this should be April 24, 1939. 
However, since the plaintiffs claim that they 
have suffered no substantial injury prior to 
1946 and are only interested in damages from 
that date, the point is academic. 
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results in large part from their apparent 
failure to appreciate the burden placed upon 
them when presenting a motion of this 
nature for a partial summary judgment 
based upon the statute of limitations. It is 
incumbent upon such a moving party to 
show that, taking all of the allegations of 
the complaint as true (unless, of course, 
they are clearly controverted by supple- 
mental documents), the plaintiffs are not 
entitled to recovery upon any claim for relief 
contained in the complaint. Smart v. United 
States, 111 F, Supp. 907 (D. C. Okla. 1953), 
aff'd. at 207 F. 2d 841 (10th Cir. 1953). Sce 
also Nagler v. Admiral Corp. [1957 TravEe 
CASES 68,839], 248 F. 2d 319 (2nd Cir. 
1957), and authority cited therein. 


[Separate Claims Stated] 


The defendants have convinced us that 
were we, at this stage of the proceeding, 
compelled to view the complaint as stating 
only a single cause of action—based upon 
the mass conspiracy among all of the de- 
fendants, to divide up and monopolize the 
various areas of trade within the electronics 
field—we would have to reject the plain- 
tiffs’ claim that the earlier Government 
suit against A. T. & T. and Western Electric 
tolled the statute of limitations as to that 
single cause of action. Such a claim is 
clearly not “virtually identical” with the 
earlier Government claim. See for instance, 
Steiner v. 20th Century-Fox Film Corp. [1956 
TRADE Cases { 68,304], 232 F. 2d 190 (9th 
Cir. 1956). However, we must reject such 
a conclusion, since we find that the plain- 
tiffs have stated enough facts upon which 
to base a separate claim for relief against 
A. T. & T. and Western Electric alone, for 
a separate conspiracy in violation of the 
Sherman Act. 


Thus, after plaintiffs set out the jurisdic- 
tional grounds, identify the parties and in- 
dicate the various fields of commerce involved, 
the complaint alleges, among other things, 
that (1) A. T. & T. and Western Electric 
violated Sections 1, 2 and 3 of the Sherman 
Act (complaint, pars. 22, 23); (2) A. T. 
& T. required, with only minor exceptions, 
that all of their operating units purchase 
all of their apparatus from Western Electric 
(complaint, par. 55); (3) A. T. & T. and 
Western Electric refused until recently to 
grant licenses to others to manufacture, use 
and sell public communications apparatus 
under their patents relating to such appara- 
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tus (complaint, par. 56); (4) A. T. & T. and 
Western Electric conspired with the various 
defendants to maintain a monopoly in the 
public communications industry, particu- 
larly through the manipulation of their 
patent rights (complaint, pars. 52, 57); (5) 
as a result of these and other wrongful acts, 
A. T. & T. and Western Electric enjoy a 
monopoly in the public communications in- 
dustry (complaint, par. 88a); and the public 
(complaint, pars. 88b, c and e), as well as 
Philco (complaint, par. 121m) have been 
injured thereby. 


Taken together these allegations state a 
separate claim for relief against A. T. & T. 
and Western Electric. It is true that this 
separate claim is alleged as a part of and 
even necessary to the larger conspiracy 
However, we see nothing novel in stating a 
conspiracy within a conspiracy, each con- 
stituting a separate claim for relief. Un- 
doubtedly in such a situation the plaintiff 
can not have full recovery upon both, since 
this would constitute more than one satis- 
faction, Where, however, for reasons of 
the statute of limitations, recovery on the 
larger conspiracy is barred, we see no rea- 
son to summarily bar recovery upon the 
lesser conspiracy—even though it was not 
clearly set out as a separate and distinct 
claim in an independent count f the complaint. 


We. therefore, view the complaint as 
stating a separate and distinct cause of 
action against A. T. & T. and Western 
Electric for restraining trade in and mo- 
nopolizing the public communcations indus- 
try by means which included cross-patent 
licensing agreements with R. C. A,, G. E. 
and Westinghouse, and an agreemient be- 
tween A. T. & T. and Western Electric 
whereby the latter would supply all of the 
telephone equipment needed by A. T. & T. 


It is undoubtedly true that such a claim 
for relief is not clearly set apart from the 
claim based upon the mass conspiracy in- 
volving all of the defendants. It might be 
argued that Philco has no more spelled 
out such a separate claim than a party who 
writes the word COMPLAINT has spelled 
out PLAINT or COMPLAIN. However, 
figuratively (if not literally) speaking, such 
poor spelling out on the plaintiffs’ part will 
not alone sustain a motion for summary 
judgment. There are less drastic remedies 
for such shortcomings. See for instance, 
Rules 12(e), (f) and 21 of the Federal Rules 
of Civil Procedure, Title 28 U.S. C. A. The 
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courts have been extremely reluctant to 
deny a plaintiff his day in court simply be- 
cause his complaint is poorly drawn. Rob- 
inson v, Lull [1956 Trape Cases { 68,521], 
145 F. Supp. 134 (D. C. Ill. 1956). 


[Statute Tolled] 


Recognizing the above allegations as stat- 
ing a separate claim for relief against A. T. 
& T. and Western Electric, there can be 
little doubt that the Government suit in 
question did in fact toll the statute as to 
such a separate claim. It is virtually identi- 
cal with the matter complained of in the 
Government suit. The defendants’ failure 
to reach this conclusion results from their 
insistence upon comparing the whole com- 
plaint here with the Government complaint 
in the A. T. & T. case—on the theory that 
this complaint contains but one cause of 
action.* In light of the law concerning the 
courts liberal interpretation of a complaint 
when presented with a motion for summary 
judgment thereon, we must reject such a 
narrow approach.° 


Nevertheless, this is not to say, as the 
plaintiffs seem to intimate, that as to the 
alleged mass conspiracy participated in by 
all of the defendants, or as to any other 
claim for relief against these two defend- 
ants, the statute is tolled. Only that claim 
for relief against A. T. & T. and Western 
Electric which is based upon their alleged 
conspiracy to monopolize, and monopoliza- 
tion, of the public communications industry 
is tolled, since this claim alone was the 
object of the earlier Government suit. As 
to any other claim against these two de- 
fendants based upon the antitrust laws, the 
four year federal statute applies and re- 
covery against them prior to January 15, 
1953, is now barred. 


General Electric Company 


G. E. takes the position that the Govern- 
ment suit against it, which commenced on 
January 27, 1941, and ended on October 8, 


4In keeping with this comparison of the whole 
complaint, the defendants state at page 20 of 
A. T. & T.’s separate brief, ‘‘A conspiracy 
among six parties beginning in 1919 to divide 
up the entire field of electronics differs con- 
siderably from a conspiracy beginning about 
1900 between only two of such conspirators to 
monopolize telephony.’’ We are in complete 
agreement with this statement but we think it 
misconceives the real issue before us. 
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1953, has no effect upon the applicable stat- 
ute of limitations in this case. If this is true, 
G. E.’s cutoff date is also January 15, 1953. 
Although Philco’s counsel appeared to con- 
cede the fact that they had no benefit of 
tolling as to G, E. at the pre-trial conference 
(transcript p. 23), they now argue that they 
can recover against G. E. from January 27, 
1941, because they filed suit within four 
years after the termination of the Govern- 
ment suit. Two circuits have already re- 
jected this contention as to the operation of 
the new federal limitation statute, and their 
reasoning appears unassailable. Herman 
Schwabe, Inc. v. United Shoe Machine Corp. 
[1960 TrapE CAsEs J 69,603], No. 75, Janu- 
ary 20, 1960 (2nd Cir.) ; United Shoe Machine 
Corp. v. International Shoe Machine Corp. 
[1960 TrapE CAsEs § 69,626], No. 5574, Feb- 
ruary 23, 1960 (lst Cir.).° We are in com- 
plete agreement with the reasoning as well 
as the conclusion reached in these cases and 
accordingly find that the proper cutoff date 
as to G. E. is January 15, 1953. 


Radio Corporation of America 


R. C. A. takes the position that the federal 
statute of limitations bars recovery against 
it for any cause of action accruing prior to 
November 20, 1950, four years prior to the 
commencement of a Government suit against 
them on November 19, 1954. They concede 
that that suit tolled the statute in this case. 
The plaintiffs, while agreeing that the stat- 
ute was tolled, argue that the proper cutoff 
date is November 20, 1948 (i. e., six years 
prior to the commencement of the Govern- 
ment suit). They base this conclusion upon 
the alleged applicability of a Pennsylvania 
limitation statute, rather than the four year 
federal limitation statute. 


The disagreement results from an inter- 
pretation of §15(b) and § 16(b) of Title 15, 
U. S. C. A. This very issue has already 
been before three district courts for deci- 
sion. Two of them have held that where a 
government suit was in progress at the time 


5 Nagler v. Admiral Corp. [1957 TRADE 
CASES { 69,839], 248 F. 2d 319 (2nd Cir. 1954). 
For another case in which only One cause of 
action contained in a complaint was held to be 
tolled by an earlier government suit, see United 
Banana Co. v. United Fruit Co. [1959 TRADE 
CASES 69,277, 69,299], 172 F. Supp. 580 (D. 
Conn. 1959), a case which was cited in the de- 
fendants’ brief. 

® The Supreme Court recently denied cer- 
tiorari in. the Herman Schwabe, Inc. case, No.. 
869 of the October 6, 1959 Term. 
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the new federal four year statute was en- 
acted (15 U.'S. C. A. § 15(b)) and the plain- 
tiff filed his complaint within the period of 
suspension under Title 15, U. S. C. A., § 16 
(b), but mot within the six months grace 
period provided by § 15(b) of that same Title, 
the plaintiff would have the benefit of that 
state statute of limitations which was appli- 
cable prior to the enactment of the new fed- 
eral limitation statute, and not the four year 
federal statute: Goodfriend v. Kansas City 
Star Co. [1958 Trape Cases { 69,023], 158 F. 
Supp. 531 (W. D. Mo. 1958); April v. Na- 
tional Cranberry Assn. [1958 TRADE CasEs 
{ 68,218], 168 F. Supp. 919 (D. Mass. 1958). 
The third case held otherwise: United Banana 
Co. v. United Fruit Co. [1959 TraDE CASES 
J 69,277, 69,299], 172 F. Supp. 580 (D. Conn. 
1959). 


We are not persuaded by numbers but 
we are by solid reasoning. Judge Duncan’s 
well-developed reasoning in the Goodfriend 
case, supra, is persuasive. It is further sup- 
ported by the April opinion, supra, On the 
other hand, the United Banana Co. case, 
supra, was brief in its treatment of this issue 
which was only a small part of the motion 
then before the court. Furthermore, the 
Court in that opinion made no attempt to 
distinguish either of the earlier cases and, 
in fact, cited the Goodfriend case for au- 
thority on another point. On the strength 
of these opinions to which we could add 
little, the plaintiffs’ position will be sus- 
tained and the proper cutoff date as to 
R. C. A. is accordingly found to be No- 
vember 20, 1948. 


Duress 


The plaintiffs further seek to avoid the 
effect of the statute of limitations as to all 
of its claims against the defendants by 
pleading duress. They take the position 
that it was R. C. A. who exercised the 
duress, although they claim the benefit of 
this duress as to all of the defendants, since 
they are all alleged to have cooperated with 
R. C. A. and intentionally put them in such 
a position of power as to enable them to 
coerce Philco (plaintiffs’ counter-reply brief 
page 12). We are convinced that this de- 
fense must fail as a matter of law. 

The plaintiffs have not cited a single 
antitrust case in which duress was. suc- 


7 At oral argument, Philco’s counsel admitted 
that there were no threats made by any of the 
defendants. (see page 102, oral argument). 
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cessfully pleaded or in fact clearly recog- 
nized as a defense to the running of the 
statute of limitations. Although duress 
might, under unusual circumstances, toll the 
statute of limitations, it is evident that the 
plaintiffs have not alleged facts which, even 
if believed, would toll the statute of limita- 
tions here. See Lim. of Actions—Duress, 
121 A. L, R. 1294. 


Thus we take it to be the law that the 
mere fact that the plaintiffs anticipated 
duress does not establish it as a legal de- 
fense. Yet nowhere in their complaint, or 
in the number of documents which they 
have submitted, did Philco allege a single 
act or threat on the part of R. C. A. which 
could be construed as coercion.” Surely 
mere relative strength and weakness does 
not per se constitute duress. Yet Philco’s 
complaint and whole argument on this point 
seems to boil down to the proposition that 
R. C. A. was big and strong and that a suit 
against it might result in serious financial 
loss to Philco. Surely no litigant can expect 
a party whom they sued to reward them. 


Moreover duress, in order to toll the 
statute, must be the result of a threat to 
do an unlawful act. Miller Motors v. Ford 
Motor Co, [1957 TravE Cases ff 68,663], 149 
F. Supp. 790 (M. D. N. C. 1957), aff’d 
[1958 TrapE Cases { 68,937], 252 F. 2d 441 
(4th Cir. 1958). An examination of the 
“prohibitive risks which Philco would have 
run if it dared to battle R. C. A. and the 
pool” (plaintiffs’ brief page 37), and which 
it relies upon to establish duress, make it 
evident that none of them constitute the 
type of unlawful act which will support a 
claim of duress.® 


Although many “possibilities” which Philco 
now alleges they then believed would have 
resulted had they brought suit against R. C. A. 
in 1946 may have placed some pressure 
upon them to refrain from suing, this in 
itself does not constitute legal duress, which 
is necessary for tolling the statute. Indeed, it 
could not, particularly in this area of anti- 
trust law where the possibility of financial 
loss through economic and competitive re- 
taliation faces almost any litigant who is 
unsuccessful in a private antitrust action— 
and indeed often faces even those who are 
successful. To recognize such anticipated 


8 Such alleged “prohibitive risks’’ are the 
closest thing to a ‘‘threat’’ alleged by the plain- 


seats They appear at pages 37-39 of Philco’s 
rief. 
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loss as sufficient to toll the statute of lim- 
itations, would, in effect nullify the intent 
of Congress to place limitations upon suits 
of this type. It is, therefore, not surprising 
that we have been unable to discover a 
single case which has recognized such a 
defense in this area of the law. 


Finally, Philco itself makes it clear that 
it did not act under duress—that is, under 
compulsion sufficient to rule out free will— 
but instead chose to go along with R. C. A.’s 
demands as a matter of simple business 
judgment. Thus, the notes of L. E. Gubb 
(Chairman of the Board of Philco), appear- 
ing at pages A-2, 3 of the defendants’ 
counter-affidavit, state that (1) Philco was 
advised by Mr. Steinruck (Secretary and 
head-of the Legal and Patent Department 
of Philco) to exercise the option to renew 
the R. C. A. patent license and then file a 
monopoly suit; (2) Philco now states that 
they felt that if they did sue they might 
lose the chance at a million dollars in royal- 
ties, in favor of a monopoly fight and the 
possibilities of elimination of all royalty 
payments; and (3) that if they sued, Zenith, 
Crosby and Emerson would join with them 
in the suit. In another memorandum, Gubb 
states: ‘Dave (Dave Smith, Vice President 
in charge of engineering at Philco) is not 
too enthusiastic about our going into a 
monopoly suit. He feels that while we have 
Judge Morris and Thompson’s opinion that 
we have an excellent case, we are liable not 
to succeed somewhere along the line and 
lose the opportunity for an adjustment. On 
the other hand, if we succeed in breaking 
up the monopoly, all others would benefit 
along with ourselves.” This detailed analy- 
sis and appraisal of the situation in 1946 
(shown by these and other statements of 
Philco’s personnel) makes it abundantly 
clear that Philco chose to use the threat of 
suit to bargain rather than to exercise it. 
They admittedly benefited by this tactic in 
recovering greater royalties on their patents. 
Now they would have their cake and eat it 


9It should also be added that this duress 
argument has even less merit as to the other 
defendants, whose only alleged connection with 
R. C. A.’s duress is that they cooperated with 
the latter, thus enabling R. C. A. to in fact 
coerce Philco. This appears to be a novel but 
unwarranted extension of the doctrine of duress 
which has always been narrowly construed. No 
case has ever extended this extremely limited 
defense to mere passive coconspirators. 

10 We are still in doubt as to whether Philco 
asserts this claim of concealment against 
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too—and reap the benefit of tolling for 
duress. This they cannot do.” 


Concealment 


In a further valiant effort to avoid the con- 
sequence of the statute of limitations, the 
plaintiffs plead the defense of concealment 
as tolling that statute. However, unlike 
their position on the defense of duress 
(which they claim folls the statute on ail 
of their claims for relief), they argue that 
R. C. A. concealed only one of their causes 
of action, i, e., that based upon the alleged 
1946 conspiracy between R. C. A., G. E. and 
A. T. & T., whereby the latter two defend- 
ants agreed to refrain from signing separate 
cross-patent licenses with Philco until after 
Philco had renewed its cross-patent license 
with R. C. A. (See plaintiffs’ reply brief, 
page 3).” 


The “1946 conspiracy” centers around an 
alleged meeting in early May of that year be- 
tween David Sarnoff (President of R.C.A.), 
Mr. Reed (President of G. E.) and Mr. 
Luebbe (Vice President of G. E.). At that 
meeting, which was allegedly called by Mr. 
Sarnoff, he is alleged to have told the G. E. 
officials that if they went through with their 
current negotiations for a cross-patent li- 
cense with Philco before Philco renewed its 
patent licensing agreement with R. C. A,, 
they would be unfair to R. C. A. and would 
thereby undercut its licensing situation. It 
is alleged that as a result of this conversa- 
tion G. E. (as well as A. T. & T.) there- 
after cut off negotiations with Philco until 
after the latter had renewed its R. C. A. 
patent license. 


Assuming that such acts did occur and 
further that they constitute a violation of 
the antitrust laws for which Philco could 
recover damages, what further allegations 
in Philco’s complaint, if believed, would 
justify a finding of concealment of such a 
cause of action by the defendants or any 
one of them? 


R. C. A. alone or whether it also claims the 
benefit of tolling as to A. T. & T. and G. E. 
as well. There are additional reasons why the 
argument must fail as to G. E, and A. T. & T. 
Neither of these defendants are alleged to have 
committed any affirmative act of concealment. 
See Overfield v. Pennroad Corp., 146 F. 2d 889 
(3rd Cir. 1944). Indeed, it is admitted by 
Philco that G. E.’s Vice President told several 
of Philco’s agents of the Sarnoff meeting. To 
thereafter hold them guilty of concealment 


would be illogical. 
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First Philco says “. . . the only persons 
having knowledge of the facts were the con- 
spirators themselves . . .” (Paragraph 100 
of complaint). Stated affirmatively—Philco 
was without knowledge of the cause of ac- 
tion. Next they say “[Philco] charged 
R. C. A. with such action [but they] vigor- 
ously denied it.” (Paragraph 100 of com- 
plaint). Stated another way—R. C. A. 
committed an affirmative act of conceal- 
ment of this cause of action. Finally, they 
allege that “since the only persons having 
knowledge of the facts were the conspira- 
tors themselves, it was apparent to Philco 
that further investigation would be fruit- 
less.” (Paragraph 100 of complaint). Re- 
stated—no amount of diligence on Philco’s 
part would have uncovered this cause of 
action. These allegations taken together 
constitute the essential elements of the de- 
fense of concealment. Had the defendants, 
without more, presented their present mo- 
tion for summary judgment, their request 
would necessarily have been denied, since 
the pleadings alone raise a genuine issue as 
to a material fact, (whether or not there 
was concealment of the cause of action by 
R. C. A. so as to toll the statute of limita- 
tions). See Rule 56(c) of the Federal Rules 
of Civil Procedure, Title 28 U. S. C. A. 


However, the record does not end there. 
Both sides submitted certain supplementary 
material in the nature of depositions and 
affidavits as well as admissions on the rec- 
ord. Did any of these negate the existence 
of the genuine issue of concealment raised 
by the pleadings? We think they did. 


This supplementary material clearly es- 
tablished the following facts, which are 
taken from Philco’s own brief and are thus 
admitted: 


“On May 24, 1946, F. D. Williams, 
Assistant to the President of Philco, re- 
ported a conversation the preceding day 
with Dr. W. R. G. Baker of G. E. (Dr. 
Baker was at that time Vice President of 
G. E.). Dr. Baker had told Williams that 
two representatives of G. E. had met with 
David Sarnoff of R. C. A.; that Sarnoff 
had said execution of the cross-license 
between G. E. and Philco would upset 
the licensing picture; and that G. E. had 
agreed not to execute the license until 
after Philco renewed its R. C. A. package 
set license on June 30, 1946.” 


11 Knowledge by corporate officials constitutes 
knowledge on the part of the corporation. Carr- 
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Philco, through its top officials, was thus 
informed of the very facts which it then 
recognized as constituting a “tortious inter- 
ference in Philco’s contract negotiations and 
a violation of the antitrust laws’ (emphasis 
added), (page 31 of plaintiffs’ brief), and 
which they now allege as the very claim for 
relief which was concealed from them. We 
emphasize the point that they were not 
given facts which might create suspicion or 
indicate the possibility of a claim for relief 
based upon the antitrust laws. Rather they 
were given the essential facts now consti- 
tuting their claim for relief (minus only the 
fact of injury to the public and to them- 
selves). And they recognized them as consti- 
tuting a@ cause of action at that time. The 
knowledge of such facts constituted knowl- 
edge of the cause of action now claimed to 
have been concealed.* Such knowledge ne- 
gates the existence of an element essential 
to the defense of concealment. Coddington 
v. Ratlroad Co., 103 U. S. 409 (1880) ; Phillips 
Petroleum Co. v. Johnson, 155 F. 2d 185 (5th 
Cir. 1946), cert. denied, 329 U. S. 730; Carr- 
Consolidated Biscutt Co. v. Moore, 125 F. 
Supp. 423 (M. D. Pa. 1954) ; Turézo v. Boyer, 
370 Pa. 526 (1952); Ebbert v. Plymouth Oil 
Co., 348 Pa. 129 (1943) ; Ferris v. Henderson, 
12 Pa. 49 (1849); P. L. E., Limitation of 
Actions § 88; Annotation, Limitations—Ef- 
fect of Concealment, 173 A. L. R. 576 at 589. 

Were we presented with nothing more 
than the complaint plus a stipulation to the 
above facts, we would have no hesitancy 
in granting a summary judgment in favor 
oi the defendants on the issue of conceal- 
ment. Perhaps there are those who would 
take a more philosophic approach to that 
principle of law which states that where 
there is knowledge of the existence of a 
cause of action, there can be no tolling of 
the statute of limitations for concealment— 
and inquire, “What is knowledge?”,. or 
“Must we believe a fact before we have 
knowledge of it?”, or “Can we believe a 
fact and not have knowledge of it?”’, or 
“Can we know a fact and not believe it?” 
District Court Judges being perhaps the 
least well equipped in our Federal system 
of justice to philosophize (with the possible 
exception of a jury, to whom this issue 
must otherwise be presented), we accept 
this statement of law at face value and 
leave any philosophizing to. our Appellate 
Courts. 


Consolidated Biscuit Co. v. Moore, 125 F. Supp. 
423 at 432 (M. D. Pa. 1954). 
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We are nevertheless troubled on this 
issue by reason of a very recent opinion in 
this Circuit. Bragen v. Hudson County News 
Company, Inc. [1960 Trapr Cases { 69,724], 
No. 12,914, filed May 25, 1960 (3rd Cir.). 
See also Lawlor v. National Screen Service 
Corp. [1956 Trapve Cases ¥ 68,509], 238 F. 2d 
59 (3rd Cir. 1956). The Bragen case re- 
affirms the Third Circuit’s view of the ex- 
tremely limited circumstances in which 
summary judgment may appropriately be 
entered. The right to summary judgment 
however does exist and we would be equally 
in error were we to deny such relief where 
it is justified, as were we to grant it where 
it is not—although error in the former 
direction would less often be called to our 
attention. 


In the Bragen case, supra, the Court found 
that the District Court erred in that “it 
‘decided’ factual issues which went to the 
heart of the litigation.” The Circuit Court 
went on to say: 


“The impact of particular circumstances 
upon an inference arising from an ad- 
mittedly existing factual situation calls 
for a factual determination which is the 
function of the trier of facts and not that 
of the court in disposing of a motion for 
summary judgment. See Gray Tool Co. v. 
Humble Oil Refining Co., 186 F. 2d 365, 
367 (5th Cir. 1951), cert. denied, 341 U. S. 
934, where it was held that ‘A judge may 
not, on motion for summary judgment, 
draw fact inferences . . . such inferences 
may be drawn only on a trial’.” 

“As we earlier stated, ‘Documents filed 
in support of a motion for summary judg- 
ment are to be used for determining 
whether issues of fact exist and not to 
decide the fact issues themselves.’ ” 

We have already taken the position that, 
were we presented with nothing more than 
the complaint plus a stipulation as to the 
facts previously discussed, we would not 
hesitate to grant a summary judgment in 
defendants’ favor on the issue of conceal- 
ment. Rule 56(c), Federal Rules of Civil 
Procedure. Tne Bragen case, as we under- 
stand it, does not call for a contrary result. 
This is because in the instant case the con- 
clusion that Philco had “knowledge” of the 
cause of action is not a “factual determina- 
tion” or a “fact inference” as we understand 
those concepts. Rather it is a fact which 
needs no “determination” and is not reached 
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by any “inference” as those words are used 
in the Bragen case—any more than the con- 
clusion that parties lack diversity in a par- 
ticular case is a “fact determination” or 
“fact inference” from the expressly pleaded 
residence of the parties as within the same 
state. In other words, such facts require no 
further mental process which could possibly 
be relegated to a jury. The question re- 
mains, however, is there anything further 
in the pleadings, depositions, admissions or 
affidavits which alter this conclusion, so as 
to reraise a genuine issue as to the material 
fact of concealment? We think not. 


Philco would reply upon the alleged fact 
that it did not believe Dr. Baker, and in 
support of their alleged belief that the Vice 
President of G. E. was a liar, they advance 
several interesting reasons.” They further 
contend that R. C. A. committed several 
affirmative acts so as to dispel what “suspi- 
cion” Philco did have as to the existence of 
such a cause of action. Nevertheless such 
alleged facts, even if believed, do not inter- 
pose themselves between the simple facts 
which clearly establish Philco’s knowledge 
of their cause of action and the Court’s con- 
clusion that they had knowledge, so as to 
raise a fact issue within the province of a 
jury. Perhaps there could arise an extreme 
case in which the fact that one party relates 
facts to another party does not establish the 
fact of knowledge by the recipient thereof 
or by his principal. However, the facts 
alleged here are not enough to bring such 
an issue to the jury. Even assuming ar- 
guendo that reasonable men might find that 
Philco disbelieved Baker, our conclusion 
would not be changed. This is because the 
issue is not whether or not Philco in fact 
believed Baker, but whether or not Baker’s 
statement to Philco’s officers gave then 
“knowledge” of their cause of action. We 
think it did, at least as far as we are able 
to comprehend the meaning of that word. 
We further think that to put such an “issue” 
to a jury would be a clear violation of Rule 
56(c) of the Federal Rules of Civil Proce- 
dure, Title 28 U.S. C. A. 


Single Judgment Rule 


A less difficult problem is presented by 
defendants’ contention that the Court must 
enter a single judgment against all of the 


Pee ee UE EUEEEESEEIEEIEEESS ESSE 


22, These reasons, as well as the remainder of 
Philco’s concealment argument, are so absurd 
as to hardly merit further discussion. 
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defendants, the judgment to run for the 
shortest period of: limitation applicable to 
any one of them. Such an argument has 
already been. rejected by Judge Van Dusen 
in the case of Merton Shapiro v. Paramount 
Film Distributing Corp., No. 20075, Order 
filed May 4, 1960. We are in complete 
agreement with Judge Van Dusen on this 
point and, indeed, see little merit in defend- 
ants contention.“ As a practical matter, the 
defendants concede that to apply a single 
judgment rule here would simply force the 
plaintiffs to institute a separate suit against 
those parties with longer periods of limita- 
tion for that period which would neither be 
barred by the statute nor covered by a 
single judgment here. 


‘[Question of Separation Deferred] 


This conclusion, however, does not an- 
swer the question of whether the Court is 
compelled to allow the plaintiffs to proceed 
to adjudicate all of their claims for relief in 
a single trial—or whether, in the exercise 
of its discretion, it should grant separate 
trials on the plaintiffs’ claims against R. C. A. 
alone for the period between November 20, 
1948 and January 15, 1953. Judge Van Dusen 
left this question open in the Shapiro case, 
supra, indicating that were the case to be 
tried to a jury, the entry of more than a 
single judgment might be looked upon with 
less favor and indeed not allowed. We are 
not here concerned with common law con- 
cepts of tort actions. An antitrust action is 
a creation of statute, unknown at common 
law, and to apply common law principles 
indiscriminately to actions of this magnitude 
could conceivably lead to grotesque results. 


Since in the present posture of the case 
the Court cannot determine whether Philco 


18 See R. C. A. v. Rauland Corp., (1956 TRADE 
CASES). { 68,475 (N. D. Ill. 1956), and Charles 
Rubenstein, Inc. v. Columbia Pictures Corp. 
[1959 TRADE CASES {f 69,521], 176 F. Supp. 
527 (D. Minn. 1959). But see Hssaness Thea- 
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will in fact be able to prove any damages for 
the longer period of limitations as to R.'C..A., 
this question will be left for decision after 
completion of discovery and the final pre- 
trial order for trial. lyf 


Summary 


To summarize what has been said above, 
we hold that with two exceptions herein- 
after set out any claim which the plaintiffs 
have asserted against any of the defendants 
(separately or jointly) for violation of the 
antitrust laws are barred by the applicable 
statute of limitations prior to January 15, 1953. 


The exceptions mentioned above are (1) 
Philco’s claim against A. T. & T. and 
Western Electric jointly for their alleged 
conspiracy to restrain trade in and monopo- 
lize the public communications industry— 
the cutoff date on such a claim being fixed 
at April 24, 1939; (2) Philco’s claim against 
R. C. A. which claim is tolled by virtue of 
a Government suit against R. C. A. back to 
November 20, 1948. Accordingly, by formal 
order a partial summary judgment will be 
entered against the plaintiffs as above outlined. 


In considering the mechanics of trial, be- 
cause of the two exceptions set forth above, 
the Court may, pursuant to Rule 42(b) of 
the Federal Rules of Civil Procedure, Title 
28 U. S. C. A., order a separate trial on the 
claim against A. T, & T. and Western Elec- 
tric, as well as that portion of the claim 
against R. C. A. which falls within the 
period between November 20, 1948 and Janu- 
ary 15, 1953. However, it is the present 
thought and intention of the Court to defer 
decision on these questions pending com- 
pletion of discovery and further pre-trial 
conferences. 


tres, Inc. v. Balaban and Katz, (1955 TRADE 
CASES) { 68,152 (N. D. Ill. 1955); Claughton v. 
Paramount Pictures Corp., Civ. No. 4068-M 
(S. D. Fla. 1954). 
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Case No. 1340 in the Antitrust Division of the Department. of Justice. 


Sherman Antitrust Act 


Injunctive Relief—Necessity—Abandonment of Illegal Practice Before Suit Filed.— 
The Government was not entitled to injunctive relief against a manufacturer’s illegal resale 
price maintenance policy where the manufacturer, although aware that it was being investi- 
gated, abandoned such policy for sound business reasons more than three months before 
the Government filed its complaint, and where there was no dangerous probability, or even 
a reasonable probability or likelihood, that such policy would be resumed in the future. It 
was not the Government investigation that prompted the change in policy, and the manu- 
facturer had not résumed its policy even after it had been held in a companion criminal 


action that the charges resulting from the investigation were without merit. 
See Department of Justice Enforcement and Procedure, Vol. 2, 9 8229.550. 


For the plaintiff: Herbert F. Peters, Jr., Attorney; Department of Justice; and Oliver 
Gasch and Marshall C. Gardner, United States Attorneys Office, Washington, D. C. 


For the defendant: Gerhard A. Gessell, Edward Kenney, John Schafer, John W. 


Douglas, and David Isbell, Washington, D. C. 


For prior opinions, see 1960 Trade Cases {[69,611 and 1958 Trade Cases ff 69,079. 


Opinion 
[Remand] 


Jackson, District Judge [In full text]: 
The above entitled matter came on for 
hearing, pursuant to a mandate of the Su- 
preme Court of the United States, wherein 
the judgment of this Court [1958 TRADE 
CASES § 69,079], 164 Fed. Supp. 827, was 
reversed and the case remanded to this 
Court. with directions to enter an appro- 
priate judgment enjoining the defendant 
from further violations of the Sherman Act 
“tinless the defendant elects to submit evi- 
dence in defense and refutes the Govern- 
ment’s right to injunctive relief established 
by the present record.” [1960 TRADE CASES 
7 69,611], 362 U. S. 29, 4 L. ed. 2d 505. 


[Evidence | 

The defendant elected to submit evidence 
in accordance with the opinion above set 
out and the present hearing relates solely 
to the question of injunctive relief. The only 
witness appearing at the present hearing 
was the Vice President and Director of the 
U. S. Sales and Promotion of defendant. 
He had occupied that position since 1951 
and had been connected with the sale of 
defendant’s products for over twenty-seven 
years. He testified that he is responsible 
for the carrying out of the sales policies of 
the defendant by reason of his office. 


Trade Regulation Reports 


Clearly the witness was intimately quali- 
fied to testify concerning the probability of 
a resumption of. prior sales practices. 


His uncontradicted testimony showed the 
futility of those practices for the reason that 
a refusal by one wholesaler to sell defend- 
ant’s goods to a retailer would be nullified 
by the fact that the products sought could 
be obtained from a different wholesale estab- 
lishment and consequently could be sold at 
discount. Because of the ineffectiveness of 
the prior sales practice they were for sound 
business reasons abandoned. Thus it ap- 
pears to be in the interest of good business 
to have terminated the sales practices of 
four years ago. 


It also appears that due to competition 
with others in the same kind of business it 
was necessary for the defendant to meet 
that competition. Since highly reputable 
firms such as Lilly, Sharp & Dohme, Ab- 
bott, Upjohn and Squibb permitted com- 
peting products to be sold at a discount, it 
appears to the Court that it would have 
been poor business indeed not to have done 
as defendant acted in putting a permanent 
stop to the former sales practices, 

The Government admits that since the 
time of abandonment defendant, up to the 
present time, has made no attempt to pre- 
vent selling its products at discount prices. 
Advertisements in newspapers appearing 
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throughout that time are in evidence and 
demonstrate that retailers throughout the 
area pertinent here have been continuously 
selling products of the defendant at heavy 
discount much below the suggested mini- 
mum retail prices. 

The Court has in mind that the witness 
here, although he may have heard of the 
investigation by the Government into sales 
practices of defendant and had received an 
opinion from Company counsel that such 
investigation was proper, it does not neces- 
sarily follow that business methods em- 
ployed in good faith should of necessity be 
then and there abandoned. 


The witness finally states that the defend- 
ant had been compelled to stop its former 
sales policy sometime prior to the filing of 
the complaint herein. That testimony is 
borne out by the record. 


[Prior Decision] 


It seems clear to the Court as a further 
reason for establishing the fact that the real 
cause for the change in business policy was 
based on sound mercantile common sense 
is that the former practice was not resumed 
by defendant after it had been held in the 
fall of 1957 in a decision by Judge Tamm 
of this Court in a companion suit on the 
criminal side that the charges resulting from 
the antitrust investigation were without 
merit. 


[Good Faith] 


In view of the entire record of this case 
it appears clear to the Court that to agree 
with the contentions of the Government, 
the Court’s decision would of necessity have 
to be based on a finding that the defendant 
was and is dishonest and that despite the 
holding of the Supreme Court of the United 
States it is likely to again indulge in prac- 
tices held to be unlawful and is therefore 
a potential law breaker. 


The Court declines to so brand the de- 
fendant corporation. To do so would in 
effect taint the defendant with the stigma of 
its officers being bereft of ordinary business 
sense. 

It is not, in the Court’s opinion, the in- 
vestigation by the Government that prompted 
the change in business policy of sales. The 
change was effective prior to the filing of 
the complaint herein and the Court finds 
nothing in the record that can properly indi- 
cate the change was made by anything other 
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than the market conditions that obtained 
and the exercise of ordinary good judgment. 


Findings of Fact 


The defendant having offered evidence 
relating solely to the issue of the propriety 
of injunctive relief on June 6, 1960, and the 
plaintiff having presented no further evi- 
dence, the Court makes the following Find- 
ings of Fact and Conclusions of Law in 
accordance with its oral opinion of July 5, 
1960. These Findings supplement those en- 
tered by the Court on July 16, 1958. ([1958 
TRADE CASES { 69,079], 164 Fed. Supp. 827.) 


1. Prior to July, 1956, the defendant 
Parke, Davis, in order to promote the sale 
of its products in non-Fair Trade areas, had 
sought to encourage the retail sale of its 
products in such areas at prices not less 
than the minimum retail prices suggested in 
Parke, Davis’s catalog. In the summer of 
1956 in Washington, D. C., and Virginia 
Parke, Davis was confronted with a price- 
cutting situation such as the company had 
never encountered before. (Tr. 10). In re- 
sponse to that situation, as more fully de- 
scribed in the ‘Court’s Findings of July 16, 
1958, Parke, Davis in July and August, 
1956, engaged in activity whose purpose was 
to discourage certain retail drugstores in 
Washington, D. C., and Virginia from sell- 
ing and advertising Parke, Davis products 
at less than the suggested minimum retail 
prices. This activity, whose legality has 
been challenged in this action, was under- 
taken pursuant to a then existing Parke, 
Davis sales policy under which Parke, Davis 
would refuse to sell its products in a non- 
Fair Trade area (a) to a retail drugstore 
which was selling Parke, Davis products at 
less than the suggested minimum retail 
prices, and (b) to any wholesale distributor 
which was supplying such a retail drugstore 
with Parke, Davis products. (Findings of 
July 16, 1958; Tr. 8-10). 


2. Prior to July, 1956, Parke, Davis’s 
sales officials consulted counsel as to the 
legality of the foregoing sales policy and 
were advised that the policy was lawful, At 
the time the challenged price maintenance 
activity occurred, the responsible Parke, 
Davis officials, relying upon the foregoing 
advice of counsel, believed the activity to be 
lawful. (Tr. 17-18; GX 16), 


3. In the fall of 1956 Parke, Davis offi- 
cials came to the conclusion, on the basis of 
practical experience in Washington, D, C., 
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Virginia, and elsewhere, that the sales policy 
and activity undertaken pursuant thereto 
did not, and would not in the future, effec- 
tively discourage the retail sale and adver- 
tisement of Parke, Davis products at less 
than suggested minimum retail prices in 
non-Fair Trade areas. (Tr. 12-13). In the 
same period Parke, Davis’s sales officials 
were advised that Parke, Davis’s leading 
competitors were making no effort to dis- 
courage retail sales of their products at less 
than their suggested minimum retail prices 
in non-Fair Trade areas, and it thus became 
apparent to Parke, Davis that its sales 
policy, if pursued, would not only fail to 
accomplish its purpose but would actually 
subject Parke, Davis products to a com- 
petitive disadvantage. (Tr. 12-13, 18). 


4. In the summer and fall of 1956 the 
Parke, Davis officials responsible for fram- 
ing Parke, Davis’s sales policies held a series 
of conferences at which they reviewed the 
considerations set forth in Paragraph 3 
above. (Tr. 11-12.) In January, 1957, in 
response to these considerations, the Parke, 
Davis officials decided that the sales policy 
described above should be abandoned at 
once and that Parke, Davis should in the 
future take no action to discourage the retail 
sale or advertisement of Parke, Davis prod- 
ucts at less than suggested minimum retail 
prices in non-Fair Trade areas. (Tr. 12-13). 


5. The considerations in favor of the 
abandonment of the sales policy were dis- 
cussed with Parke, Davis’s field personnel 
in December, 1956. In January, 1957, Parke, 
Davis’s field personnel in non-Fair Trade 
areas were instructed to make no further 
effort to discourage retail sales of Parke, 
Davis products at less than suggested mini- 
mum retail prices in such areas, and these 
instructions have remained in effect ever 


since. (Tr. 12-14, 15). 


6. The decision and the instructions de- 
scribed in paragraphs 4 and 5 above were 
made and given more than three months 
before any legal action was instituted by the 
plaintiff with respect to the challenged price 
maintenance activity. Parke, Davis’s Vice 
President and Director of United States 
Sales, who was responsible for the change 
in policy, testified that the decision to aban- 
don the prior sales policy and activity pur- 
suant thereto was not prompted by the fact 
that the plaintiff had instituted an investiga- 
tion of the challenged -price maintenance 
activity. (Tr. 15-16). 
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7. At no time since January, 1957, either 
before or after the decisions of this Court 
in companion Criminal Action No. 444-57 
and this case, has Parke, Davis considered 
or taken any action to re-establish the sales 
policy hereinbefore described or to discourage, 
by refusals to sell or otherwise, the retail 
sale or advertisement of Parke, Davis prod- 
ucts at less than suggested minimum retail 
prices in non-Fair Trade areas. (Tr. 14-15, 
16-17). 

8. Since January, 1957, Parke, Davis has 
regularly and continuously made sales in 
non-Fair Trade areas, including Washing- 
ton, D, C., and: Virginia, (a) to retail drug- 
stores which were and are selling and 
advertising Parke, Davis products at less 
than suggested minimum retail prices, and 
(b) to wholesale distributors who were and 
are selling Parke, Davis products to such 
retail drugstores. 


9. Since January, 1957, retail drugstores 
in Washington, D. C., and Virginia have 
regularly and continuously advertised Parke, 
Davis products for sale at less than Parke, 
Davis’s suggested minimum retail prices and 
made sales according to the terms of such 
advertisement. (DX 1, 2, 3). 


10. Parke, Davis at this time has no in- 
tention of re-establishing the sales policy 
hereinbefore described or of taking any ac- 
tion, by refusals to sell, to discourage the 
retail sale or advertisement of Parke, Davis 
products at less than suggested minimum 
retail prices in non-Fair Trade areas. (Tr. 
18). 

11. In view of the ineffectiveness, com- 
petitive disadvantages, and abandonment of 
the prior sales policy, which was intended, 
but failed, to promote the sales of Parke, 
Davis products in non-Fair Trade areas, 
Parke, Davis is currently attempting to 
develop new methods of promoting such 
sales. The new promotion methods under 
development are based upon the assumption 
that Parke, Davis products will continue to 
be sold and advertised at less than sug- 
gested minimum retail prices in non-Fair 
Trade areas in the future. (Tr. 19). 

12. Parke, Davis’s sales to the drug firms 
(retail and wholesale) who were affected by 
the challenged price maintenance activity, 
which activity lasted for only two months 
(July and August, 1956), constituted sub- 
stantially less than 2% of Parke, Davis’s 
total sales in 1956 and subsequent years. 
(Tr. 19-20). 
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13. Neither the adoption of the prior sales 
policy before July, 1956, nor its abandon- 
ment in January, 1957, was the subject of 
any express public announcement by Parke, 
Davis. (Tr. 25, 27). However, the regular 
and continuous retail sale and advertisement 
of Parke, Davis products at less than sug- 
gested minimum retail prices in Washing- 
ton, D, C., and Virginia since January, 1957, 
has in effect served as a public announce- 
ment that Parke, Davis’s products may be 
sold and advertised without interference by 
Parke, Davis. (DX 1, 2, 3). 

14. The evidence as a whole and the 
particular facts found in Paragraphs 1-13 
above demonstrate that there is now no 


dangerous probability, or even any reason-: 
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able probability or likelihood, that the prior 
sales policy, the challenged price mainte- 
nance activity, or any other activity pur- 
suant to the policy, will in the future be 
resumed or undertaken by the defendant in 
Washington, D. C., Virginia, or elsewhere. 


Conclusions of Law 


1, Since on the record as a whole the 
plaintiff is not entitled to the relief it seeks, 
and 


2. In view of the Supplementary Find- 
ings of Fact and under settled principles of 
equity, the injunctive relief sought by the 
plaintiff would be unnecessary and inap- 
propriate, it is therefore denied. 


{| 69,777] The Upjohn Company v. Barbarand Merchandise Corp. 
In the United States District Court for the Southern District of New York. Civil 


No, 150-279. Filed July 16, 1960. 


New York Fair Trade Act 


Fair Trade Enforcement—Preliminary Injunctive Relief—Diligence—A fair trader 
was not unduly lax in seeking a preliminary injunction more than nine months after it 
had filed its fair trade enforcement suit, where, in the two months preceding its motion 
for a preliminary injunction, it determined that the defendant was continuing to sell at 


less than fair trade prices despite warning notices and the pendency of the action. 


See Fair Trade, Vol. 1, J 3350.34. 


Fair. Trade—Federal Court Action—Jurisdictional Amounts.—The value of a fair 
trader’s good will was the appropriate yardstick for establishing that the “amount in 


controversy” exceeded $10,000. 
See Fair Trade, Vol. 1, J 3410.34. 


For the plaintiff: Rogers, Hoge & Hills, New York, N. Y. 
For the defendant: W. Edward Woods, New York, N. Y. 


[Injunction Sought] 


Patmier!, District Judge [In full text]: 
This is an application for a preliminary 
injunction against defendant’s sale of plain- 
tiff’s trade-marked products for less than 
the minimum fair-trade price. Jurisdiction 
is based on diversity of citizenship. 


[Defenses] 


There is no dispute as to what occurred; 
defendant does not deny that its sales of 
plaintiff's products are in violation of the 
New York Fair Trade Act (Feld-Crawford 
Act), N. Y. Gen. Bus, Law § 369-b. Two 
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defenses are raised. First, defendant asserts 
that plaintiff's application for a preliminary 
injunction comes too late. Second, defend- 
ant claims that the court lacks jurisdiction 
of the subject of the action because the 
matter in controversy does not exceed 


$10,000. See 28 U. S. C. § 1332(a). 


[Timeliness] 


This action was commenced on Septem- 
ber 16, 1959. Defendant filed its answer 
on October 7, 1959. In April and May of 
1960, plaintiff sent its “shoppers” to de- 
fendant’s premises to determine whether 
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defendant was continuing to undermine 
plaintiff's price structure despite warning 
notices and the pendency of this action. 
Discovering that violations of the estab- 
lished minimum price had not abated, plain- 
tiff served defendant with notice of this 
motion on June 23, 1960. On these facts, I 
find that plaintiff has not been unduly lax 
in seeking injunctive relief against the 
defendant. I also find that plaintiff has 
satisfactorily demonstrated its continuous 
and diligent efforts to enforce its resale 
price maintenance policy. See The Upjohn 
Company v. Liberty Drug Co., Civ. Action 
No. 140-96 [1959 TrapE Cases { 69,362] 
(S. D. N. Y.- May. 11 and June> 18, 
1959), appeal docketed under No. 25783, 
July 16, 1959. I therefore conclude that 
plaintiff has not abandoned or waived its 
rights under the Fair Trade Law generally 
or with regard to this defendant. See 
General Electric Co. v. R. H. Macy & Co. 
[1950-1951 TrapE Cases {| 62,764], 199 Misc. 
87, 103 N. Y. S. 2d 440 (Sup. Ct. N. Y. 
County 1951). 


[Jurisdictional Amount] 


The “amount in controversy” issue poses 
a more troublesome problem. A conflict of 
authorities exists, compare Seagram-Distillers 
Corp. v. New Cut Rate Liquors [1957 TrapvE 
CAsEsS § 68,719], 245 F. 2d 453 (7th Cir. 
1957) and Sunbeam Corp. v. Gem Jewelry 
Co. {1957 Trape Cases { 68,875], 157 F. 
Supp. 838 (D. Hawaii 1957) with Youngs 
Rubber Corp. v. Dart Drug Corp. [1959 
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TRADE Cases { 69,499], 175 F. Supp. 832 
(D. Md. 1959) and The Upjohn Company 
v. Liberty Drug Co., supra. In view of the 
many fair-trade cases decided by this court 
in the past and entertained on appeal with- 
out discussion of the question of jurisdic- 
tion, I am unwilling to enter a determination 
which would effectively bar this type of 
litigation from a federal forum. I therefore 
hold that the value of the plaintiff's good 
will is the appropriate yardstick, see Sun- 
beam Corp. v. Golden Rule Appliance Co. 
[1958 TrapE Cases { 68,946], 252 F. 2d 467 
(2d Cir. 1958), and that a sufficient jurisdic- 
tional amount is involved here. 


[Injunction] 


In sum, I conclude that plaintiff has 
established its right to a preliminary in- 
junction since the defendant’s continued 
disregard of plaintiff’s rights under the 
New York Fair Trade Law is undermining 
plaintiff's resale price maintenance program 
and unless restrained pending trial such 
conduct may lead to the destruction of 
plaintiff's fair trade system and the im- 
pairment of its good will. 


This memorandum opinion constitutes 
the court’s findings of fact and conclusions 
of law. Fed. R. Civ. P. 52(a). 


Submit order reciting the facts found 
herein in accordance with Fed. R. Civ. P. 
65(d). Plaintiff should furnish and the 
order should provide for security in the 


amount of $500. Fed. R. Civ. P. 65(c). 


[] 69,778] Hudson Distributors, Inc. v. The Upjohn Company. Hudson Distributors, 


Inc. v. Eli Lilly and Company. 


In the Court of Common Pleas of Cuyahoga County, Ohio. Case Nos. 727,805 and 


730,118. Dated July 28, 1960. 


Ohio Fair Trade Act 


Fair Trade—Constitutionality of 1959 Ohio Fair Trade Act—Delegation of Legisla- 
tive Power.—The 1959 Ohio Fair Trade Act is unconstitutional since it violates the Ohio 
Constitution by delegating legislative power and discretion to private persons. The Ohio 
Supreme Court had held that the 1936 fair trade law was invalid since it delegated legis- 
lative power and discretion to private persons. The instant court ruled that regardless 
of changes in the 1959 law, that delegation of legislative authority remained and that it 
was bound to follow the dictates of the Supreme Court. 

See Fair Trade, Vol. 1, J 3085.37. 

For the plaintiff: Myron N. Krotinger, Leonard Lane, and Ernest Cua Santora 
of Mendelsohn, Krotinger, Lane, Santora & Shaw, Cleveland, Ohio. 


For the defendants: Thompson, Hine & Flory, Cleveland, Ohio; Vorys, Sater, Sey- 
mour & Pease, Columbus, Ohio; George M. Chapman of Rogers, Hoge & Hills, New 
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York, N. Y.; and Robert H. Hosick and Murray D. Welch, Jr., Kalamazoo, Mich., for 
Upjohn Co, Henderson, Quail, Schneider & Peirce, Cleveland, Ohio, for Eli Lilly and Co. 


Amicus Curiae: Raymond W. Kilbourne, Columbus, Ohio. 


Opinion 
[Constitutional Issue] 


McNeEILL, Judge By Assignment [In full 
text]: These cases, although heard sepa- 
rately by the court, involve the same ques- 
tions, and will be treated together. The 
plaintiff is seeking declaratory judgments 
questioning the constitutionality of the so- 
called Fair Trade Laws. Defendants, by 
cross petition, seek to enjoin plaintiff from 
selling their products at less than the fair 
trade price. In both cases, the evidence 
was submitted to the court upon stipula- 
tions and upon affidavits and counter-affidavits, 
it being agreed that such affidavits should 
be regarded as the testimony of the wit- 
nesses as if they were present. No ques- 
tion is raised that the parties are not all 
properly before the court, and that the 
court has jurisdiction over the subject mat- 
ter. There is no dispute that plaintiff, after 
knowing the fair trade price imposed by 
defendants, sold the articles at retail for 
less than said price. 


[Sherman Act] 


Originally it was held that price fixing 
under the Fair Trade Act violated the 
Sherman Anti-Trust Act. An amendment 
was made thereto granting exception in 
fair trade cases, and this was held uncon- 
stitutional as to nonsigners. A further ex- 
ception to the Sherman Anti-Trust Act was 
enacted which now permits states to adopt 
fair trade laws, if they are legal under 
State constitutions. 


[Old Ohio Fair Trade Act] 


In Ohio, the Valentine Act, paralleling 
the Sherman Act, prohibits the setting of 
retail prices. The first Fair Trade Act 
provided an exception, and this was de- 
clared unconstitutional by the Supreme 
Court in the case of Union Carbide v. Bar- 
gain Fair [1958 TraApE CAsEs { 68,920], 167 
O. S. 182 in January, 1958, because of its 
nonsigner provisions. Thereafter, in 1958, 
the legislature adopted the new act, R. C. 
§ 1333.27, et seq. 


[Provisions of 1959 Act] 


The gist of the new act is that a producer 
or distributor of any article, or any person 


1 69,778 


designated by either, if the article is trade- 
marked or given a trade name by either the 
producer or distributor, has a proprietary 
interest in the product so long as the com- 
modity is identified by its trade-mark or 
trade name, and because of such proprietary 
interest, such producer, distributor or desig- 
nee may designate a minimum sales price 
for such product. Anyone they contract 
with, or anyone else who buys with notice 
of these terms, even though not directly 
contracting with such party, as a matter 
of law is deemed to have agreed not to 
sell below the minimum sales price, and the 
remedies of the Act then apply. The mini- 
mum sale price may be maintained through- 
out the whole process of distribution until 
it reaches the consumer. One other new 
feature is the provision that if the seller 
has removed from such commodity all 
traces of the identifying trade-mark or 
name, he may then sell it at any price 
he desires. 


[Proprietary Interest Theory Rejected] 


This very theory of proprietary interest 
was argued before the Supreme Court and 
was discussed at length in their opinion in 
Union Carbide, supra, at Page 184, and re- 
jected by the court. Thus, the question 
arises, does this enactment by the legisla- 
ture breathe constitutionality into the law 
that was previously rejected by the Su- 
preme Court? 

However, in 160G Ja S.)S/eeateace 
26, is stated: 


“thus (legislature) may not by means of 
statutory enactment do indirectly that 
which it is prohibited from doing directly, 
by constitutional provision; nor can it 
it do by implication that which it cannot 
do by express enactment. It is not, 
however, an illegal evasion to accomplish 
a desired result, lawful in itself, by dis- 
covering a legal way to do it.” 


The court is not discussing the economic 
reasons for the enactment of the statute, 
so strongly urged in the affidavits, as the 
court will accept these facts as being true. 
The legislature, in R. C.-§ 1333.27 has set 
forth its reason and purpose, which in- 
cludes the economic reasons and necessity 
for enacting the legislation. However, this 
court, being a lower court, must necessarily 
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examine the previous case of the Supreme 
Court, Union Carbide, supra, to determine 
whether any of those evils remain. 


[Presumption of Constitutionality] 


It is urged that in considering the con- 
stitutionality of the statute that the court 
must presume its constitutionality, unless 
it is clearly shown otherwise. However, 
that presumption does not always prevail. 


“The presumption does not apply, or 
its operation is given a narrower scope, 
where the statute shows on its face a 
violation of constitutional provisions; nor 
does it apply where such a presumption 
would defeat constitutional provisions. No 
' presumption of constitutionality attaches 
to the action of a private group when its 
action is challenged by a person injuri- 
ously affected by it; similarly, when there 
is a delegation of the legislative power 
to a private individual who comes in con- 
flict with another private individual of 
equal standing before the courts, the rea- 
son for indulging so strongly in the pre- 
sumption of constitutionality of the statute 
involved ceases to exist.” 16 C. J. S. § 99, 
Page 408. 


This appears to be the law of Ohio. Belden 
uv. Union Central Life Ins. Co., 24 O. O. 151; 
143 O. S. 329. 


[Delegation of Legislative Power to 
Private Persons] 


In the Union Carbide case, supra, one of 
the grounds for the unconstitutionality of 
the old act, as stated by the Court, was: 


‘ek > -%& and in addition, delegates legis- 
lative power and discretion to private 
persons.” 
There are many differences between the 
old act and the new act, but is there any 
material change in this respect? 


[Objectionable Features Retained] 


Under the old act a manufacturer had 
the right to put a trade-mark on its goods 
if it desired. This right also ensued to the 
distributor. If they were trade-marked, they 
had the right to fair trade or not fair trade 
the articles. At this point, it would appear 
there was no undue delegation of authority, 
as our statutes are replete with instances 
where persons may decide either to place 
themselves within certain legislative actions, 
or not to do so; for example, the mechan- 
ic’s lien laws. However, in such case, if 
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a person does decide to take advantage 
of the mechanic’s lien law, he then has no 
other choice, but the law falls and operates 
on him. This is not true in the fair trade 
cases, as, in addition to these choices, the 
producer or distributor has the choice of 
what price he will set, both for wholesalers 
and retailers, and after setting the price, 
he immediately has another choice of changing 
such fair trade price, or removing it; and 
even then he may fair trade and set his 
price again. In this respect, there is no 
difference between the old law and the 
present law. 


[Delegation to Retailer] 


In addition, the new law goes one step 
further in not only permitting a producer 
or a distributor from fixing the trade-mark 
and setting the price, but further provides 
that this right may be delegated. The new 
act does provide that a party may remove 
evidence of the trade-mark or name and 
then sell the article at any price he desires. 
This is mainly a paper right, as the pro- 
prietor can eliminate this right by making 
his mark on the merchandise in such a way 
that it cannot be removed. It may be, and 
often is, stamped in hard goods, and in 
many cases is moulded in each individual 
pill. If this is done, the right disappears 
and this is at the option of the proprietor. 


[Delegation of Legislative Power] 


There is a long line of decisions in Ohio 
on delegation of legislative power. Some 
are helpful and some are not helpful. “When- 
ever the question is raised, the answer must 
be found in the language of the act; the 
attack without regard to extraneous facts.” 
Belden v. Central Life Insurance Company, 
143 O. S. 329 (Appeal dismissed: 323 
U.S. 674). 

Section 1, Article 2 of the State Consti- 
tution provides: 


“The legislative power of this state shall 
be vested in the General Assembly * * *”. 


It is clear the general assembly cannot 
delegate its legislative power, and any at- 
tempt to do so is unconstitutional. See: 
Belden v. Insurance Co., supra, and cases 
cited therein. In the same case, the Court 
stated: 


“On the other hand legislative acts grant- 
ing to a board or an administrative agency 
quasi-legislative or quasi-judicial power, 
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- have been uniformly sustained where the 
_ General Assembly has laid down the pol- 
icy and, established the standards while 
leaving to an administrative agency the 
making of subordinate rules within pre- 
scribed limits and the determination of 
facts to which the legislative policy is 
‘to apply.” 


There is a,much broader rule in reference 
to delegation of administrative agencies 
than there is to individuals, the reasons 
being necessity of government, and the 
presumption that a public official will prop- 
erly exercise this power, he having no 
individual interest in the matter. This is 
not true with an individual. Defendants 
argue that Article VIII, Section 2 is the 
basis for the Act, but this in no way gives 
a right to delegate legislative power. 


[Fair Trade as a Statutory Creation] 


The argument is made that since the 
power to fix prices was available at com- 
mon law, the Fair Trade Act only restores 
this right; and therefore, cannot be a dele- 
gation of legislative power. With this ar- 
gument, the court cannot agree. The act 
is not to nullify the Valentine Act, but to 
be an exception to it. The Fair Trade Act 
only has existence because Congress made 
such acts an exception to the Sherman 
Act. Its existence does not stem from a 
common law right, but it stems as a specific 
exemption to the Sherman Act, and only 
has life as it fits the exemption. The Fair 
Trade Act itself rebuts this argument. The 
legislature specifically granted a proprietary 
interest in a trade-mark or name, and gave 
this right to anyone holding this interest 
to set minimum prices. This right did not 
exist at common law to the holder or as- 
signee or designee of a trade-mark or name. 
He may have the right to set prices gen- 
erally at common law, but not because of 
his proprietary interest in his trade-mark. 
For common law rights of trade-marks 
generally, see: U. S. v. Timken [1948-1949 
TravDE CASES { 62,380], 83 F. Supp. 284 (at 
P. 315). This right granted to a holder 
of a trade-mark is greater than that pos- 
sessed by the holder of a patent. U. S. v. 
Masonite [1940-1943 Trape Cases { 52,789], 
62S? Ct:/R. 1070;.316 Uy S. 265. This is 
a specific legislative enactment that gives 
a holder of a trade-mark or name a right 
he did not possess previously. This was 
clearly denoted in the Union Carbide case, 
supra. 
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[Other Jurisdictions] 


The statutes construed by other states 
have held the right to set a minimum price 
without reference to any standard is a 
delegation of legislative power. Remington 
Arms Co. v. Skaggs [1959 TrapE CASES 
7 69,520], 345 P. 2d 1085 (Wash.); Quality 
Oil v. E. I. DuPont DeNemours & Co. [1958 
TRADE, CASES . 7 68,970], 322 .P. 2d .731 
(Kans.); Bissell Carpet Sweeper Co. v. Shane 
[1957 Trape CAses § 68,717], 143 N. E. 2d 
415 (Ind.); Olin Mathieson Chemical Corp. 
v. Francis [1956 Trape Cases { 68,463], 301 
P. 2d 139 (Colo.); Dr. G. H. Tichenor A. 
Co. .v. Schwegmann Bros. [1956 TRADE CASES 
1 68,400], 90 So. 2d 343. (La.); General 
Electric Co. v. Wahle [1956 Trape CASES 
J 68,333], 296 P. 2d 635 (Oregon); McGraw 
Electric Co. v. Lewis & Smith Drug Co. 
[1955 Trape CAses { 67,954], 68 N. W. 2d 
608 (Nebraska). 


It is true that the Federal Government 
and some other states have held this not 
to be a delegation of legislative authority. 
The Federal decision is not controlling 
on the State courts as the Fair Trade Act, 
as an exception to the Sherman Act, depends 
upon its being constitutional in each stateé. 


Early in Ohio a general distinction as 
to what may be delegated was set forth 
in Cincinnati Railroad Co. v. Commissioners, 
1 O. S.77. Grants without guides or stand- 
ards were made to certain administrative 
officers. See: Harmon v. State, 66 O. S. 340: 
Srigley v. Woodworth, 33 O. A. 406. In 
Opdpre Uo Sone be Gone N57 .Oy Sale inet 
Page 154, the Court stated: 


“In making that grant, the General 
Assembly has imposed conditions and 
limitations on the exercise of that power, 
such as the requirement of compliance 
with federal law and with regulations of 
the federal agency concerned with the 
question of whether a particular Ohio 
corporation should be permitted to be- 
come a federal savings and loan associa- 
tion. The imposition of such conditions 
and limitations on the exercise of the 
power so granted does not constitute a 
delegation of legislative power.” 


[Standards in Delegation] 


There are different standards in consider- 
ing whether a delegation of power is proper. 
This depends on whether the delegation 
is to an individual or to a quasi government 
body. In Weber v. Board of Health, 148. 
O. S. 339, the Court, at Page 396, stated: 
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“Ordinarily, in delegating to boards and 
commissions the authority to make rules 
and regulations, the General Assembly 

» must establish the legal policy by adopt- 
ing standards and authorizing the boards 
and commissions to make their rules in 
accordance with such standards. In the 
picturesque language of Justice Cardozo 
in his dissenting opinion in Panama Re- 
fining Co. v. Ryan, 293 U. S. 388, the 
power conferred must not be ‘unconfined 
and vagrant’ and must be ‘canalized within 
’ banks that keep it from overflowing.’ 
However, it is recognized that there are 
many occasions where the nature of the 
problem makes it impossible to lay down 
standards, and as a result rule-making 
bodies (Italics this Court’s) must be al- 
lowed a wide discretion without anything 
as their guide except the general policy of 
the law-making body and the law that 
such bodies must not legislate or make 
rules which are unreasonable, discrimina- 
tory, or contrary to constitutional rights.” 


[Absence of Standards] 


In this case, there are no guides or stand- 
ards, no rules or regulations. The very 
persons who have the most personal inter- 
est in the products are granted the right 
to set its price. Not being quasi govern- 
mental bodies, the presumption that they 
will operate in the proper public interest 
does not exist. This certainly is “uncon- 
fined and vagrant” and may well overflow 
the banks. 


In Serrer v. The Cigarette Service Co. 
{1946-1947 Travre Cases { 57,647], 148 O. S. 
513, the court upheld the general right of 
the legislature to provide that cigarettes 
could not be sold below cost, but held the 
specific act unconstitutional because the 
formula therein provided did not take suf- 
ficient variations into consideration. At 
Page 522 therein, the Court stated: 


“Although in this day and age it can 
hardly be urged that legislative bodies 
in the exercise of the police power may 
not, in the public interest and in the 
promotion of economic stability, prohibit 
sales at below cost, the legislation en- 
acted to accomplish such objects must 
be so phrased as to recognize economies 
and practices whereby one seller is able 
to sell particular merchandise at a lower 
price than a competitor and still not be 
chargeable with selling below actual cost.” 


In this case, there is no formula whatso- 
ever. Certainly if the Supreme Court has 
held that the legislature by failing to set 
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up a proper formula in dealing with mini- 
mum prices acted illegally, a blanket grant 
of power to a private person to set mini- 
mum prices would be without effect. 


[Minnesota Ruling] 
A recent decision of the Supreme Court, 


Remington Arms Co. v. G. E. M. of St. Louis, 
Inc. {1960 Trave Cases § 69,673], 102 N. W. 
2d 525 touched upon this very problem. 
At Page 534 therein, the Court stated: 


“Tn examining the grant of authority to 
the trade-mark owner it must be con- 
ceded that he is given the privilege to 
place the law in effect and to amend or 
alter it at his will. He may do this with- 
out regard to the interest or welfare of 
nonsigners or the consumer who repre- 
sents the public. The law does not pro- 
vide for any standard or condition as to 
the necessity for the act. It gives to the 
trade-mark owner carte blanche authority 
to make that determination alone. He is 
not required to consult with anyone. 
There is no one to review his act.” 


The Court further states: 


“Tf we realistically appraise the act for 
what it is, it should be recognized as a 
selective price control act which leaves 
to the manufacturers of trade-mark prod- 
ucts the arbitrary right to determine if 
and when it shall take effect. No stand- 
ard or yardstick is provided by which 
such prices are to be determined. It 
grants to a private party the privilege of 
creating a right of action for its own 
benefit or suspending that right at its 
will. No hearing is provided for to safe- 
guard or protect the unwilling retailer or 
the consumer. Thus, by virtue of the 
nonsigner clause the private party in ef- 
fect may regulate prices as it sees fit. 
Since one manufacturer and one retailer 
may fix prices for all retailers, they have 
the complete power to fix prices regard- 


less of anyone’s interest but their own. 
* OK OK 


In the act therein in question, the pro- 


prietor of the trade-mark had to enter into 
a contract with one other person. Under 
the Ohio Statute, he need contract specif- 
ically with no one, only give notice of 
what price he chooses and then by opera- 
tion of law, this becomes a part of every 
contract of sale. 


One other question may be raised in 


reference to delegation of power, which 
the court is not deciding. The Supreme 
Court of Oregon, in the case of General 
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Electric v. Wahle, supra, held that there is 
a question whether the legislature itself 
could set individual fair trade prices for 
all articles in commerce and place specific 
prices on each article. The Court held: 


“If the legislature does not have the 
authority, it certainly cannot give it to 
anyone else.” 


No effort is made here to protect the 
consumer and indirectly the retailer by 
providing that certain services must be 
provided; that service personnel must be 
provided in proportion to the volume of 
business, as is done with the sellers of 
new cars or the use of other devices. The 
problem is very real and needs some solu- 
tion. However, Fair Trade in Ohio does 
not appear to be the answer. The Supreme 
Court, in Union Carbide, supra, at Page 186, 
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in giving its reasons for the original acts 
invalidity stated: 


““e * * in addition, delegates legislative 


power and discretion to private persons. 
x OK %” 


[Fair Trade Act Unconstitutional] 


Regardless of any other changes in the 
act, this delegation of legislative authority 
remains. This being a lower court, it is 
bound to follow the dictates of the Supreme 
Court, and this court does understand this 
to be its decision. 

The court deciding this issue as it has, 
other questions concerning the act raised 
in the briefs are not discussed. 

Journal Entries prepared and filed this 
date in accordance herewith. 


[f 69,779] Carter Products, Inc. v. Alexander’s Department Stores, Inc. 


In the New York Supreme Court, New York County, Special Term, Part I. 


144 


N. Y. L. J., No. 21, page 3. Dated August 1, 1960. 


New York Fair Trade Act 


Fair Trade—Enforcement by Fair Trader—Prior Injunction Obtained by Retailer—A 
fair trader could seek temporary injunctive relief against a retailer, although the retailer 
had been permanently enjoined from selling the fair trader’s products below fair trade prices 
in a prior suit brought by another retailer. While the sales complained of in the instant 
action had been discontinued by virtue of the permanent injunction, the fair trader was 
entitled to enforce and protect its fair trade policy without relegating such enforcement to 
one who had no proprietary interest in its products or trade marks. However, in view of such 
facts, the fair trader would not suffer irreparable injury by a withholding of temporary relief. 


See Fair Trade, Vol. 1, J 3350.34, 3362.34. 


[Injunctive Relief Sought] 


Kuen, Justice [In full text]: Plaintiff 
manufacturer seeks a temporary injunction 
restraining defendant retailer from selling 
plaintiff’s products at below the established 
“fair trade” prices. Plaintiff’s action for a 
permanent injunction, commenced by the 
service of a summons and complaint on July 
13, 1960, is bottomed on three sales allegedly 
made by defendant, two of which took place 
on May 27, 1960, and the third on May 31, 
1960. Subsequent to these sales and prior to 
the commencement of the action, to wit, on 
June 28, 1960, before this court (Markowitz, 
J., Trial Term, Part II, Bronx), defendant 
consented to the granting of a permanent 
injunction sought by a retailer wherein de- 
fendant was enjoined from selling below 
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“fair trade” prices, products of certain manu- 
facturers, including the present plaintiff. It is 
undisputed that since the granting of this 
permanent injunction, defendant has not sold 
plaintiff’s products below the established 
minimum prices. While it is undisputed that 
the actions complained of in plaintiff’s action 
have been discontinued by virtue of the out- 
standing injunction, this does not necessarily 
render the present application academic, for 
the plaintiff manufacturer cannot be required 
to be dependent upon a retailer for the en- 
forcement and protection of the manufac- 
turer’s fair trade policy. It is entitled to 
enforce and protect such policy without rele- 
gating such enforcement to one who has no 
proprietary interest either in its products or 
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its trademarks. However, from a recital of 
the circumstances attendant herein, it is 
apparent that plaintiff will not suffer any 
injury, let alone irreparable injury, by a 
withholding of the temporary relief it seeks. 
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Obvious, too, is the utter absence of a show- 
ing of a clear, compelling need. In the ab- 
sence of such a showing, there is no warrant 
for the granting of the drastic remedy sought 
and, accordingly, the motion is denied. 


[] 69,780] Mead Johnson & Co. v. Alexander’s Department Stores, Ine. 


In the New York Supreme Court, New York County, Special Term, Part I. 144 
N.Y. L. J., No. 21, page 3. Dated August 1, 1960. 


New York Fair Trade Act 


Fair Trade—Temporary Injunction—Widespread Price Cutting.—A fair trader was not 
entitled to a temporary injunction against a retailer where shoppers’ affidavits submitted by 
the retailer showed a widespread undercutting of the fair trader’s prices. 


See Fair Trade, Vol. 1, { 3440.34. 


ing its fair trade program. So long as this 
question remains unresolved, it would seem 
to be an improvident exercise of the court’s 
discretion to grant the drastic relief of in- 
junction. An early trial, however, should be 
held and, accordingly, a note of issue is 
directed to be served and filed for the 
September 1960 term. 


[Injunction Sought] 

KLEIN, Justice [In full text]: Motion for 
a temporary injunction is denied. The abun- 
dance of “shoppers’”’ affidavits submitted by 
defendant indicates that there is widespread 
undercutting of plaintiff’s fair trade prices. 
This, in turn, raises a serious question as to 
whether plaintiff is, in fact, actually enforc- 


[] 69,781] Federal Trade Commission v. Washington Fish & Oyster Company, Inc. 


In the United States Court of Appeals for the Ninth Circuit. No. 16,541. Dated 
July 22, 1960. 


Robinson-Patman Price Discrimination Act 


Brokerage Commissions—Compensation for Services Rendered by Buyer—Promo- 
tional Allowance.—A seller of seafood products which granted certain buyers a three per 
cent “promotional allowance” violated an FTC order, where the seller failed to sustain 
its burden of showing that the allowance was given in lieu of compensation for services 
rendered by describing the nature of the services rendered by the buyers, by establishing 
that the buyers rendered promotional services of a value consistent with the three per 
cent allowance, and by demonstrating that these were services which its broker ordinarily 
performed. Neither the notation on invoices that the allowance was a “promotional allow- 
ance” nor the volume and specialized character of the sales proved the bona fides of the 
allowance, especially in view of the fact that the three per cent allowance was exactly 
offset by a reduction in the fee to the seller’s broker from the normal five per cent to 


a fee of two per cent. 
See Price Discrimination, Vol. 1, J 3520.150, 3520.381, 3520.396. 


Brokerage Commissions—Meeting Competition Defense—Applicability—A seller of 
seafood products was not permitted to show that differences between the prices charged 
to direct purchasers and those charged to customers purchasing through brokers were 
the result of meeting competitive prices, since the meeting of competition defense under 
Section 2(b) of the amended Clayton Act is inapplicable to Section 2(c) violations. 


See Price Discrimination, Vol. 1, { 3515.165, 3520. 
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For the petitioner; Alan B. Hobbes, Assistant General Counsel, and Daniel J. Mc- 
Cauley, Jr., Jno. W. Carter, Jr., and Miles J. Brown, Attorneys, FTC, Washington, D. Ce 


For the respondent: Evans, McLaren, Lane, Powell & Beeks, by W. Byron Lane and 


Martin P. Detels, Jr., Seattle, Wash. 


Enforcing FTC cease and desist order in Dkt. 5228. 
Before Bong, HAMLEY and HAMttn, Circuit Judges: 


Petition to enforce an order of the 
Federal Trade Commission 


Ham tey, Circuit Judge [Jn full text]: The 
Federal Trade Commission seeks a decree 
of this court affirming and enforcing a 
cease and desist order which the commis- 
sion entered against Washington Fish & 
Oyster Company, Inc... The company does 
not object to the entry of a decree affirming 
the cease and desist order. It does, how- 
ever, assert that it has not violated that 
order and for this reason resists entry of 
a decree of enforcement. 


[Respondent | 


The company is a Washington corpora- 
tion which has its principal place of busi- 
ness in Seattle. It has been and now is 
engaged in the business of packing, selling 
and distributing fresh, frozen, salted, smoked 
and canned salmon and other seafood prod- 
ucts. In the course of its business the 
company causes its food products to be 
shipped in interstate commerce. 


[Prior Proceedings] 


In a proceeding instituted before the com- 
mission in 1944 the company was charged 
with violating section 2(c) of the Clayton 
Act as amended by the Robinson-Patman 
Act.” This led to the entry of a commis- 
sion order on March 25, 1946, directing the 
company to cease and desist from 


“ 


. . . paying or granting, directly or 
indirectly, to any buyer anything of value 


as a commission or brokerage, or any 
compensation, allowance, or discount in 
lieu thereof, upon purchases made for 
such buyer’s own account.” 


On June 7, 1957, the commission under- 
took a formal investigation to deterimine 
whether the cease and desist order was 
being obeyed. A hearing was held in which 
the company participated. On February 18, 
1959, the commission filed a report in which 
it was found and concluded that the com- 
pany had violated the cease and desist order 
in three particulars. 


On July 21, 1959, the commission filed 
in this court the instant application for a 
decree affirming and enforcing the cease 
and desist order. The prayer therein for 
a decree of enforcement is predicated upon 
the commission’s finding in its February 
18, 1959, report that the company had vio- 
lated the cease and desist order. 


The company moved in this court to 
strike certain paragraphs of the application 
and certain items of the designation of 
record. We denied these motions. Federal 
Trade Commission v. Washington Fish & 
Oyster Company [1959 Trape CAsEs { 69,487], 
9 Cir., 271 F. 2d 39. The company then 
filed its answer to the commission’s ap- 
plication. The position therein taken is that 
the commission’s finding that the cease and 
desist order had been violated is not sup- 
ported by substantial evidence and that in 
any event the company has a defense under 
section 2(b) of the act as amended? 


1The proceeding is authorized by §11 of the 
Clayton Act, 15 U. S. C. A. § 21, as that section 
existed prior to its amendment in 1959. 


2Section 2(c) as amended, 15 U. S, C. A. 
§ 13(c) reads as follows: 

“It shall be unlawful for any person engaged 
in commerce, in the course of such commerce, 
to pay or grant, or to receive or accept, any- 
thing of value as a commission, brokerage, or 
other compensation, or any allowance or dis- 
count in lieu thereof, except for services ren- 
dered in connection with the sale or purchase 
of goods, wares, or merchandise, either to the 
other party to such transaction or to an agent, 
representative, or other intermediary therein 
where such intermediary is acting in fact for 
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or in behalf, or is subject to the direct or in- 
direct control, of any party to such transaction 
other than the person by whom such compensa- 
tion is so granted or paid.’’ 


3Section 2(b) as amended, 15 U. S. CG. A. 
§ 18(b), reads as follows: 

“Upon proof being made, at any hearing on 
a complaint under this section, that there has 
been discrimination in price or services or 
facilities furnished, the burden of rebutting the 
prima-facie case thus made by showing justifi- 
cation shall be upon the person charged with 
a violation of this section, and unless justifica- 
tion shall be affirmatively shown, the Commis- 
sion is authorized to issue an order terminating 
the discrimination: Provided, however, That 
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[Promotional Allowance] 


We will consider first the question of 
whether there is substantial evidence to 
support the commission’s finding that the 
company had disobeyed the cease and de- 
sist order. As before noted, this finding 
makes reference to three distinct sets of 
circumstances. 


The first of these relates to a so-called 
promotional allowance. Approximately seyv- 
enty-five per cent of all the company’s sales 
of canned salmon are made through brok- 
ers. With one exception the fee which 
the company paid to its brokers was five 
per cent. In this exceptional instance the 
company paid its broker, International Bro- 
kerage Company, a commission of two per 
cent on sales made through that broker 
to Pacific Fruit & Produce Company and 
Gamble-Robinson Company. On these same 
transactions the purchasers, Pacific Fruit 
& Produce and Gamble-Robinson, were 
given a three-per-cent deduction from the 
price listed on the invoices. These deduc- 
tions were there designated as “promotion” 
allowances. 


Subject to certain exceptions, section 2(c) 
of that act among other things makes it 
unlawful for a seller to give a purchaser any 
price allowance or discount in lieu of a 
commission, brokerage, or other compensa- 
tion. Excepted from this prohibition are 
allowances or discounts given in lieu of 
compensation for services rendered in con- 
nection with such sale and purchase.* It 
follows that if a purchaser performs serv- 
ices of a promotional nature for the seller 
a price allowance or discount to compensate 
for the reasonable value of such services 
would come within the exception of section 
2(c) and would not be unlawful. Likewise, 
it would not evidence disobedience of a 
cease and desist order designed to enforce 
the mandate of that section. 

But since the circumstance which pre- 
vents such allowance or discount from 
being unlawful under section 2(c) is stated 
as an exception to the general provisions 
of that section, the burden of proving that 
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the exception applies is upon the one who 
so contends. Federal Trade Commission v. 
Morton Salt Co. [1948-1949 Trape Cases 
{] 62,247], 334 U. S. 37, 44. Hence, Wash- 
ington Fish & Oyster had the burden of 
proying that the three-per-cent allowance 
which it gave the two purchasers named 
above constituted reasonable compensation 
for promotional service which the pur- 
chasers rendered to the seller in connection 
with those transactions. 


The items of evidence relied upon by the 
company as sustaining this burden are the 
notations on the invoices and testimony 
concerning the volume and character of the 
sales in question. As before indicated, the 
invoice notations explained the three-per-cent 
price deductions as “promotional” allow- 
ances. Concerning the volume and char- 
acter of the sales, the evidence indicates 
that such sales involved a large volume 
of King crab and Puget Sound Sockeye 
salmon handled by International Brokerage 
Company as a single source. Over a six- 
month period 10,054 cases of salmon were 
sold in this manner. Puget Sound Sockeye, 
as the record shows, is not one of the five 
principal varieties of salmon. 


Where a price allowance or discount 
has been made to compensate the purchaser 
for promotional services actually rendered, 
one would expect the seller to make a no- 
tation to that effect on the invoice. Hence, 
in the absence of such a notation it would 
be difficult for the seller to prove that this 
was the purpose of the allowance. It does 
not follow, however, that the presence of 
such a notation proves the bona fides of 
such an allowance. The weakness of such 
evidence lies in the fact that it is unavoid- 
ably self-serving. 

The volume and more or less specialized 
character of the commodity sold tends to 
indicate that there was a field for promo- 
tional activity. It does not, however, tend 
to show that promotional services were 
actually rendered by the purchasers over 
and above that which they usually rendered 
on their own account. Nor does it tend 
to show that the reasonable value to the 


nothing herein contained shall prevent a seller 
rebutting the prima-facie case thus made by 
showing that his lower price or the furnishing 
of services or facilities to any purchaser or 
purchasers was made in good faith to meet an 
equally low price of a competitor, or the serv- 
ices or facilities furnished by a competitor.”’ 
4This exception, however, does not include 
services of a kind which\a buyer normally per- 
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forms for himself, such as warehousing and 
reselling, Southgate Brokerage Co. v. Federal 
Trade Commission [1944-1945 TRADE CASES 
1 57,396], 4 Cir., 150 F. 2d 607, or which are of 
a merely incidental nature. Great Atlantic & 
Pacific Tea Co. v. Federal Trade Commission 
[1932-1939 TRADE CASES { 55,242], 3 Cir., 106 
F. 2d 667. 
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seller of any such promotional! services was 
three per cent of the regular sales price of 
the commodity. 


In addition to the inherent frailty of 
these items of evidence, as described above, 
there is here the further circumstance con- 
cerning the reduction in the regular bro- 
kerage fee. These three-per-cent allowances 
to the purchasers were exactly offset by 
a reduction in the fee to the seller’s broker 
from the normal five per cent to a fee of 
two per cent. There is only one way that 
this coincidence can be explained in a 
manner which comports with section 2(c) 
and the cease and desist order. That is to 
show not only that the purchasers rendered 
promotional service of a value consistent 
with the three-per-cent allowance, but that 
this was a service which the broker usually 
performed as a part of the service for which 
a five-per-cent fee was normally paid. 


Under the circumstances the company, 
charged with the burden of proof, was 
called upon to present further evidence or 
risk an adverse finding. Only the company 
was in a position to describe the nature 
of the promotional services rendered by 
the purchasers, establish the reasonable 
value of such services to the company, 
and demonstrate that these were services 
which the broker ordinarily rendered. 

The company chose not to produce eyi- 
dence bearing upon these matters. It was 
content to rest on evidence which the 
commission could reasonably find was in- 
adequate to maintain the company’s burden 
of proof. Moreover, under familiar prin- 
ciples governing the function of fact find- 
ing, the commission could find signifiance 
adverse to the company’s position in its 
failure to come forward with explanatory 
evidence. See Mammoth Oil Co. v. United 
States, 2791 Ue S.eh3, ol. 


We conclude that the finding of the com- 
mission in effect that the transaction under 
discussion evidences the granting of an 
allowance to purchasers in lieu of a com- 
mission, brokerage, or other compensation, 
of a kind forbidden by the cease and desist 
order, is supported by substantial evidence. 


The other two sets of circumstances con- 
cerning which the commission made similar 
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findings have to do with the so-called Ivar 
Wendt_transaction and the inferences to 
be drawn from a tabulation of invoices 
covering a six-month period in 1956. We 
have examined the record with respect to 
these findings and conclude that such find- 
ings are supported by substantial evidence.” 


[Meeting Competition] 


In addition to questioning the commis- 
sion findings the company contends that 
whether or not those findings are sustained 
the company has a defense under section 
2(b) of the act which precludes the entry 
of a decree of enforcement. Section 2(b), 
which is quoted in footnote 3, contains a 
proviso which permits a seller to rebut a 
prima facie case of discrimination in prices, 
services or facilities by showing that his 
lower price or the furnishing of services or 
facilities “was made in good faith to meet 
an equally low price of a competitor, or the 
services or facilities furnished by a com- 
petitor.” 


The company argues that if given an 
opportunity in a remanded proceeding be- 
fore the commission it could adduce evi- 
dence which would establish the defense 
assertedly afforded to it by section 2(b). 
Specifically, it is represented, the company 
would be able to show that any difference 
between the prices charged by the company 
with respect to sales to direct purchasers 
and sales to customers purchasing through 
brokers was the result of the economic 
necessity to the company of meeting the 
competitive prices of other packers and 
brokers. 


This identical argument was presented in 
this court in connection with the company’s 
motion to remand, which was made and 
disposed of prior to the filing of the company’s 
answer herein. In denying that motion we 
held that a defense based on competition, as 
provided for in section 2(b), is inapplicable 
to section 2(c) violations. Federal Trade 
Commission v. Washington Fish & Ovyster 
Company [1959 TraveE Cases § 69,487], 9 
Cir., 271 F, 2d 39. While the company re- 
quests us to re-examine this question, we 
decline to do so. 


5’ Having discussed in detail and having 
sustained the finding as to the so-called promo- 
tional allowances, we believe it to be unnec- 
essary to incorporate an analysis of the other 
two factual situations in this opinion. Such a 
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finding as to any one transaction, if sustained, 


is sufficient to warrant issuance of a decree of 
enforcement. Moreover, a decree of enforce- 
ment, if entered, will look to the future and 
will not penalize the company for its past acts. 
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[Order Enforced] 


A decree affirming and enforcing the cease 
and desist order of March 25, 1946, will be 


entered. The commission is directed to 
serve and file a proposed form of decree, 


If 69,782] _Johnson & Johnson v. Harry Wagonfeld, Louis Wagonfeld, and Max 
Wagonfeld, individuals doing business as World Merchandise Exchange. 


In the United States District Court for the Southern District of New York. No. 60 
Civ. 1074. Filed July 25, 1960. 


New York Fair Trade Act 


Fair Trade—Federal Court Action—Amount in Controversy.—The claim that a 
Federal District Court had no jurisdiction over a fair trade enforcement action because 
the fair trader failed to show monetary damages in excess of $10,000 was rejected. The 
fair trader was attempting to protect the value of its good will, and it had expended over 
five million dollars a year in advertising for the last five years; therefore, the conclusion 
that its good will was worth at least ten thousand dollars was amply warranted. 


See Fair Trade, Vol. 1, J 3410.34. 


Fair Trade—Defenses—Enforcement Activity—The fact that a fair trader had not 
enforced its fair trade rights in the past was irrelevant so long as such rights are presently 
vigorously enforced. More than 250 dealers were investigated, 50 enforcement actions 
were brought, and more than 10 injunctions were obtained. Also, the fair trader was not 


discriminating in favor of one retailer against another. 


See Fair Trade, Vol. 1, f 3440.34. 


For the plaintiff: Rogers, Hoge & Hills (George M. Chapman, of counsel), New 


BVO Ti. Nae, 


For the defendants: W. Edward Woods, New York, N. Y. 


Opinion 
[Motion for Temporary Injunction] 

CasHIN, District Judge [Jn full text]: 
This is a motion for temporary injunction 
restraining defendants from advertising, 
offering for sale, or selling at retail, mer- 
chandise bearing plaintiff's trademark or 
brand name for prices less than those 
stipulated in plaintiff's fair trade contracts. 
Jurisdiction of this court is based upon 
diversity of citizenship. The complaint 
states a claim under Section 369-a of the 
New York General Business Law. The 
verified complaint and the affidavits sub- 
mitted in support of the motion show, at 
least for the purposes of this motion, that 
the following fact situation exists. 


Plaintiff has for some years manufac- 
tured, produced and marketed various prod- 
ucts under the trade name “Johnson & 
Johnson” or the notation “Johnson’s”. Plain- 
tiff is the sole owner or has the exclusive 
right to use this mark or notation in identi- 
fying its products. The mark and notation 
in issue are valid subsisting. trademarks 
registered in the Patent Office. 


Trade Regulation Reports 


During the past five years plaintiff has 
expended more than $25 million in advertis- 
ing its products, under the trademarks 
listed above, in various national media. In 
each of the last five years the retail domestic 
sales of plaintiff under the trademarks 
in issue have exceeded $50 million. The 
products marketed under the trademarks 
in issue include surgical dressings, baby 
products, elastic products, ointments and 
other related articles. As a result of both 
the expenditures in advertising and of the 
amount of retail sales, plaintiff estimates 
its good will to exceed the value of $215 
million. Plaintiff is competing in the sale 
of its products with various other national 
distributors, such as Mennen Company 
and the Bauer and Black Division of the 
Kendall Company. 


Defendants are retailers of various types 
of drug merchandise including plaintiff's 
products. Defendants have sold, are sell- 
ing, and apparently in the future, unless 
restrained, will sell, plaintiff's merchandise 
at prices less than the minimum resale 
price established by plaintiff by contract 
with various retailers in New York. Six 
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affidavits of hired investigators who have 
shopped defendants’ stores establish the 
fact that defendants have sold at less than 
plaintiff's minimum resale price. Since de- 
fendants oppose the motion for a temporary 
injunction and do not deny the past sales, 


it is established, for the purposes of this- 


motion, that violations have occurred and 
that there is imminency of future viola- 
tions. 

[Injunction Opposed] 


Defendants oppose the.issuance of a pre- 
liminary injunction on two grounds. The 
first ground is addressed to the jurisdiction 
of the court. Supporting this ground de- 
fendants contend that, since this is a di- 
versity case, plaintiff has not established 
the jurisdiction of the court since the 
amount in controversy is less than $10,000. 
The second ground is. addressed to the 
merits. Defendants contend that the plain- 
tiff is not entitled to the relief requested 
because it has not assiduously enforced its 
fair trade rights. I will consider these ob- 
jections separately below. 


[Jurisdiction] 


Defendants claim that this court has no 
jurisdiction because plaintiff has failed to 
show damages in excess of $10,000. In 
support of this contention dafendants argue 
that the monetary damages which plaintiff 
can recover cannot be established to be 
over $10,000. Defendants’ argument, how- 
ever, evades the true issue. What plaintiff 
is attempting to protect is the value of its 
good will. I will not presume to evaluate 
finally the worth of plaintiff's good will 
on the meager information before me on 
this motion. However, since plaintiff has 
expended an average of over $5 million a 
year for domestic advertising over the last 
five years, the conclusion that its good will 
is worth at least $10,000 is amply warranted. 
(See The Upjohn Company v. Liberty Drug 
Co., Inc. (SDNY) Civ. 140-96, [1960 Trape 
CASES {[ 69,362], unreported opinion of Judge 
Levet, and cases cited therein). Thus, this 
court has jurisdiction of the action, 


[Enforcement of Rights] 


Plaintiff, at least for the purpose of this 
motion, has admitted that its enforcement 
activities in the past have been somewhat 
less than perfect. Plaintiff has established, 
however, that since the beginning of this 
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year it has been very diligent in enforce- 
ment activities. Thus, in the Borough of 
Manhattan alone, more than 250 dealers 
were investigated for price violations. In 
the same period more than 50 enforcement 
actions have been brought against dealers 
in the same area, and more than 10 injunc- 
tions have already been obtained. The affi- 
davit of plaintiff's New York Division 
Manager states that this vigorous enforce- 
ment will be continued. The question re- 
mains whether plaintiff's failure to enforce 
its fair trade rights in the past has forever 
foreclosed it from enforcing them. I find 
that plaintiffs failure so to enforce its 
rights has not so foreclosed it. 


Defendants, in support of their contention 
that plaintiff is foreclosed, cite the case 
of General Electric Company v. R. H. Macy 
& Co. [1950-1951 Trape Cases { 62,764], 199 
Misc. 87, 103 N. Y. S. 2d 440, plaintiff- 
respondent’s motion to dismiss the com- 
plaint and vacate the judgment of injunction 
granted, 105 N. Y. S. 2d 1003. Defendants’ 
reliance on this case is misplaced. The 
cited case stands for the principle that 
past failure to enforce fair trade rights 
does not preclude such an enforcement so 
long as the present enforcement is real 
and not illusory. This principle is based, 
not on the statutory authority for enforcing 
minimum resale prices, but on the general 
rules of equity jurisprudence. Equity will 
not enforce any agreement which will work 
inequity on a defendant. Therefore, if a 
manufacturer sought to utilize the fair 
trade laws to give a competitive advantage 
to one retailers over another, Equity would 
stay its hand. Here, however, the con- 
trary has been shown. Plaintiff is not at 
all seeking to discriminate in favor of one 
retailer against another. Rather, it is at- 
tempting to maintain a general resale price 
structure. The statutes of the State of New 
York give plaintiff that right. Plaintiff's 
failure in the past to enforce its fair trade 
rights are irrelevant in the instant case so 
long as presently it vigorously enforces 
such rights. General Electric Company v. 
R. H. Macy & Co., supra. 


[Conclusions] 


Based upon the foregoing facts, I con- 
clude: 


1. Plaintiff is present taking adequate 
and reasonable steps to enforce its fair 
trade program; 
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2. Plaintiff will be finally entitled:.to the 
injunctive rélief demanded in the complaint 
if it establishes its allegations, and it ap- 
pears to have a reasonable probability of 
such establishment; 


3. The relief sought against defendants 
is solely for the enforcement of fair trade 
rights; 

4. Immediate and irreparable harm will 
result to plaintiff if defendants’ illegal acts 
continue, in that plaintiff's good will will 
be damaged; 


Cited. 1960 Trade Cases 
In re Household Goods Movers Investigation 
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5. No harm will result, in the legal sense, 
to defendants by restraining them from 
selling below plaintiff's minimum resale 
prices; 

6. Plaintiff is entitled to the temporary 
injunction demanded. 

The foregoing shall constitute the find- 
ings of fact and conclusions of law of the 
Court. 

An order shall be settled, on notice, grant- 
ing a temporary injunction as prayed for 
in the complaint. 


[| 69,783] United States v. In re Household Goods Movers Investigation. 
In the United States District Court for the District of Columbia, Misc. No. 32-59. 


Dated June 20, 1960. 


Sherman Antitrust Act 


Grand Jury Proceedings—Reasonableness of Subpoena Duces Tecum—Size of 
Company.—A company’s motion to quash a subpoena duces tecum, principally on the 
grounds that it was a small corporation, of few (12) employees, small fixed assets ($11,256), 
and low total gross ($167,960.69) and that the cost to comply with the subpoena would be 
$1,000 to $1,500, was rejected. The subpoena was not unreasonable, especially in view of 


an offer by the Government to reduce its demands and to provide clerical assistance. 
See Department of Justice Enforcement and Procedure, Vol. 2, f 8021.625. 
For the movant: Donald E. Cross, of Watkins and Rea, Washington, D. C., for 


George J. Cook, Inc. 


For the United States: Willard R. Memler, Antitrust Division, Department of Justice, 


Washington, D. C. 


Memorandum 
[Grand Jury Investigation] 

Watsa, District Judge [Jn full text]: On 
November 24, 1959, the Attorney General 
of the United States authorized a grand 
jury investigation of possible antitrust vio- 
lations that “may have occurred and may 
still be occurring in connection with the 
activities and conduct of persons, firms, cor- 
porations, associations and their members 

engaged or having been engaged in 
the storage, transportation, including dray- 
age and accessorial services, of household 
goods and personal effects”. A Special Grand 
Jury was impanelled on January 5, 1960, 
in the United States District Court for the 
District of Columbia to investigate the pos- 
sible violations. 


[Subpoena Duces Tecum] 

On December 9, 1959, a subpoena duces 
tecum was served upon George J. Cook, 
Inc., returnable January 8, 1960. The afore- 
mentioned George J. Cook, Inc., is engaged 
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in the storage and transportation of house- 
hold goods and personal effects, and is also, 
allegedly, an agent for United Van Lines, 
another carrier of household goods. 


[Motion to Quash] 


A motion to quash the subpoena was filed 
on December 24, 1959, on the grounds that 
it violated the movant’s rights under the 
Fourth Amendment in that it (1) was too 
broad and sweeping in its request, and (2) 
would be too burdensome and oppressive to 
comply with. 


[Modification of Demands] 


The Government thereafter substantially 
modified its demands as noted in the affi- 
davit attached to the Government’s memo- 
randum in opposition to the motion. The 
Government became conciliatory as to the 
date of return, reduced the period of time 
covered by the subpoena from’ approxi- 
mately eleven years to five years (January 
1, 1955-December 9, 1959), and. offered to 


1 69,783 


77,088 


provide the movant substantial clerical as- 
sistance in searching his files. It was also 
noted by the Government that a majority, 
if not all, of the others subpoenaed, had 
complied with similar subpoenas by Febru- 
ary of 1060. Movant rejected the Govern- 
ment’s offer of assistance and the offer to 
modify the subpoena. 


[Contention] 


The movant meanwhile claims that it is 
a small corporation, of few (12) employees, 
small fixed assets ($11,256 on November 30, 
1959), low total gross ($167,960.69 in the 
eleven months of 1959), that the cost to 
comply with the subpoena here would be 
$1,000 to $1,500, and that any records it 
furnished would be a duplication of those 
produced by the United Van Lines. 


Oral argument was heard on March 25, 
1960, and the memoranda and pleadings 
have been reviewed in some detail. 


[Standards] 


As noted by the Government in this case, 
the standards of reasonableness for the 
breadth and scope of a subpoena duces 
tecum are substantially as set forth in the 
case of Oklahoma Press Publishing Co. v. 
Walling, etc., 327 U. S. 186 (1946): 


“Beyond this the requirement of rea- 
sonableness, including particularity in ‘de- 
scribing the place to be searched, and the 
persons or things to be seized,’ also literally 
applicable to warrants, comes down to 
specification of the documents to be pro- 
duced adequate, but not excessive, for the 
purposes of the relevant inquiry, Neces- 
sarily, as has been said, this cannot be 
reduced to formula; for relevancy and 
adequacy or excess in the breadth of the 
subpoena are matters variable in relation 
to the nature, purposes and scope of the 
inquiry.” 


[Antitrust Inquiries] 


Investigations of possible antitrust viola- 
tions almost invariably involve great amounts 
of records, etc., either by reason of the size 
of the corporation, or the industry, or the 
scope of the inquiry. Also, since antitrust 
conspiracy cases are usually built on cir- 


* Judge Kirkland speaking in the World Ar- 
rangements case stated: ‘‘A grand jury investi- 
gation should be sufficiently broad to allow a 
full investigation. . There has been an ob- 
jection voiced that the documents are not rele 
vant or material. At this state of the proceed- 
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cumstantial evidence, United States v. Mor- 
gan {1953 Trape Cases 67,586], 118 F. 
Supp. 621 (S. D. N. Y., 1953), and because 
conspiracies “are seldom capable of proof 
by direct testimony and may be inferred 
from the things done and from the circum- 
stances”. Bausch Machine Tool Co. v. Alumi- 
num Co. [1932-1939 Trape Cases { 55,057], 
72 F. 2d 236 (2nd Cir., 1934), cert. den. 293 
U. S. 589 (1934), and, because the activity 
under investigation may only be meaningful 
if a pattern of activity over a number of 
years is studied, the breadth and scope of 
subpoenas issued in antitrust inquiries are 
perhaps necessarily greater than in other 
types of cases. See also Application of Radio 
Corporation of America [1952 TRADE CASES 
{67 SoZ} ania th. Ra De OAP Gos aN eae 
1952), In re Motions to Quash Subpoenas, 
30"E=Stupp. 527° (S" Do Galif,7 1939). and 
In re Investigation of World Arrangements 
[1952 Trape CAsEs { 67,385], 13 F. R. D. 
527 DAG. DAEs 1952) *: 


With respect to the claim that compliance 
with the subpoena is burdensome and op- 
pressive and therefore unreasonable, almost 
all subpoenas are burdensome to some ex- 
tent, In re Petition of Borden Co., 75 F. 
Supp. 857 (N. D. IIL, 1948). The courts, 
in the exercise of their functions, are con- 
stantly inconveniencing people; however, 
personal inconvenience and the suppression 
of truth must give way to public interest. 
For, as noted by Judge Hand, McMann v. 
Securities and Exchange Commission, 87 F. 
2d 377 (2nd Cir., 1937), the suppression of 
truth may be involved in any inquiry con- 
cerning the public interest, and a subpoena 
duces tecum should be quashed only where 
the private interest is supreme. 


The Court finds that the public interest 
outweighs the private interest here; and 
that the subpoena is not so burdensome or 
oppressive as to be unreasonable, nor is its 
scope so great as to be unreasonable, espe- 
cially in view of the Government’s own 
modifications of, and compromises offered 
with respect to, the instant subpoena. Also, 
other parties to the investigation have com- 
plied with the subpoenas, and apparently 
have done so without encountering serious 
difficulties. 


ings the relevancy of documents are tested 
solely by the purpose of the grand jury in its 
investigation, namely, ‘possible violation of 
Title 15 U. S. C. Sec. 1-23 [Federal Antitrust 
laws].’ ’’ 
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[Motion Denied] 


Therefore, the Court, having taken into 
consideration the nature, purpose, and scope 
of the inquiry, the extent to which the 
complaining party is involved in the mat- 
ters under investigation, and the incon- 
venience, time and expense which may be 
incurred by the movant in complying with 
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the subpoena as weighed against the public 
interest, and the modifications made and 
offered by the Government . . .: denies the 
motion to quash or modify the subpoena 
duces tecum, 


Counsel for the Government will prepare 
an appropriate order for submission to the 
Court. 


[| 69,784] United States v. Jerrold Electronics Corp., et al. 


In the United States District Court for the Eastern District of Pennsylvania. Civil 
Action No. 22,080. Filed July 25, 1960. 


Case No. 1318 in the Antitrust Division of the Department of Justice. 


Sherman and Clayton Acts 


Tying Arrangement—Exclusive Dealing—Legality—A continuing understanding and 
agreement among a manufacturer, its distributors, and manufacturers’ representatives, to 
refuse to sell separate items of community antenna system equipment to operators using 
competitive equipment, and to require operators of community systems to subscribe to the 
manufacturer’s service contracts constituted a combination and conspiracy in restraint of 
trade. 

See Combinations and Conspiracies, Vol. 1, J 2005.690, 2005.848. 


Tying Arrangement—Per Se Illegality—Unique Circumstances.—A manufacturer’s 
installation of 80% of community television antenna systems installed in the United States 
and the desirability of its specialized head end equipment used in these systems were sufh- 
cient to cause the manufacturer’s policy and practice of selling its equipment on a full 
system basis and only in conjunction with a service contract, to be a per se unreasonable 
restraint of trade in the absence of unique circumstances which would indicate that an 
injustice would be done through the application of the per se rule. 


See Combinations and Conspiracies, Vol. 1, { 2005.285, 2005.848. 


Tying Arrangement—Goods and Services—Economic Justification—New Industry.— 
A manufacturer’s policy and practice of selling its community television antenna system 
equipment only as full systems and only in conjunction with a compulsory service contract 
was reasonable during the period that community television systems were first being 
installed, but not thereafter, in view of customer inexperience in the field, inadequate 
customer financing, devotion by the manufacturer of most of its resources in developing the 
new industry, and the need for cooperation with public utilities in various areas. Without 
such a policy a wave of community system failures might have resulted with disastrous 
results to the manufacturer. Also, since payment to the manufacturer by operators of 
community systems was often contingent upon the success of these systems, it appeared 
cheaper and more practicable to insure proper installation in the first place. 


See Combinations and Conspiracies, Vol. 1,  2005.285, 2005.848. 


Exclusive Dealing—Clayton Act—Unlawful Condition.—Sales by a manufacturer and 
its dealers of community television antenna system equipment upon the condition that the 
purchaser refrain from using or dealing in similar competitive equipment were unlawful 
and had the effect of substantially lessening competition and tending to create a monopoly 
in community television antenna system equipment in violation of Section 3 of the Clayton Act. 


See Exclusive Dealing, Vol. 1,  4009.050. 
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Exclusive Dealing—Clayton Act—Line of Commerce.—The relevant line of commerce 
was the total demand by operators of community television antenna systems throughout 
the United States for community system equipment in determining the unlawfulness, under 
Section 3 of the Clayton Act, of tying sales of full systems to future sales of equipment 
needed to receive additional channels. 


See Exclusive Dealing, Vol. 1, J 4007.250. 


Exclusive Dealing—Veto Power—Competitive Products.—A service contract’s provi- 
sion that operators of community television antenna systems shall not use unapproved 
products not produced by the manufacturer was neither intended, nor used, to prevent 
the use of competitive products. The manufacturer’s course of conduct in the use of its veto 
power was pertinent in determining whether the wide latitude allowed by the service 
contract actually represented a ban on the use of competitive products. 


See Combinations and Conspiracies, Vol. 1, { 2005.690; Exclusive Dealing, Vol. 1, 
7 4009.050. 


Tying Arrangements—Policy of Full System Sales—Future Expansion.—The require- 
ment that a manufacturer’s equipment be used in any future expansion of a community 
television antenna system to a three channel system was illegal under the Sherman Act and 
the Clayton Act. 


See Combinations and Conspiracies, Vol. 1, § 2005.848; Exclusive Dealing, Vol. 1, 
{ 4009.100. 


Tying Arrangement—Recovery of Investment—Justification—An arrangement under 
which a manufacturer’s specialized head end equipment was sold only in conjunction with 
sales of amplifiers was unlawful once the justification for full system sales ceased to exist. 
A substantial investment in the development of superior head end equipment did not justify 
the manufacturer’s recovery of its investment by tying sales of that equipment to the more 
lucrative sales of amplifiers. An increase in prices charged for the specialized equipment 
would have been a more reasonable alternative than the restrictive tying arrangement. 


See Exclusive Dealing, Vol. 1, { 4005.350. 


Vertical Acquisitions—Relevant Line of Commerce—When Determined.—The relevant 
line of commerce considered in determining the effect of a manufacturer’s acquisitions of 
community television antenna systems was the total demand for community system equip- 
ment rather than the more limited demand by special types of purchasers of such equipment. 
The relevant line of commerce must be determined as of the time that suit was brought. 


See Acquisitions of Steck or Assets, Vol. 1, { 4207.375. 


Vertical Acquisitions—Effect of Acquisitions—Investment Purposes.—Foreclosure of 
competitors from 1.5% to 10% of the market for community system equipment, through a 
manufacturer’s acquisitions of community television antenna systems, was sufficient to 
warrant a three year prohibition against future acquisitions, but did not justify an order of 
divestiture. The illegality of these acquisitions was to be tested as of the time that suit was 
brought rather than at the time of the acquisitions. While up to 62% of the manufacturer’s 
profits came from the operation of the acquired systems, the fact that substantially all of the 
requirements for equipment by these systems came from the manufacturer precluded a 
finding that the acquisitions had been made solely for investment purposes. 


See Acquisitions of Stock or Assets, Vol. 1, { 4207.150, 4207.550, 4207.650, 4209.625. 


Attempt or Conspiracy to Monopolize—Specific Intent—Formidable Competitors.—A 
manufacturer’s policy of full system sales and compulsory service contracts did not warrant 
the inference of an intent to monopolize as the policy never contemplated driving com- 
petitors from the brand new business of supplying equipment for community. television 
antenna systems. At the time that the policy evolved, two major companies were entering 
into the new field and it was highly unlikely that even the most ambitious businessman 
would enter this business from the beginning with a policy intended to force such formidable 
competitors as these from the field. The fact that the manufacturer continued its policy 
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longer than actually necessary did not mean that it was not acting in good faith in maintain- 
ing the policy as long as it did. 


See Monopolies, Vol. 1, J 2515.40, 2520. 


Attempt or Conspiracy to Monopolize—Intent—Vertical Integration.— While a manu- 
facturer’s acquisitions of community television antenna systems, foreclosing between 1.5% 
and 10% of the community system equipment market, were not made solely for investment 
purposes, the acquisitions had not reached a point where they could be said to evidence an 
intent to monopolize, although they might show a tendency to monopolize which could 
be enjoined. 


See Monopolies, Vol. 1, ¥ 2610.170. 


Attempt to Monopolize—Specific Intent—Threats to Introduce Competition.—Specific 
intent to monopolize a regional market for community television antenna equipment was 
shown on the part of a distributor, where one of its officers used a pattern of threats to 
introduce substantial competition backed by “Eastern” capital to induce operators of com- 
munity systems to buy equipment sold by him. While mere introduction of new community 
television antenna systems into areas already served by existing systems would not be 
improper in the absence of improper motives, the use of ultimatums to operators of exist- 
ing systems to buy or face competition was improper. The relevant market involved was 
the total demand by operators of community television antenna systems for community 
system equipment in Washington, Oregon, Idaho, and Western Montana. 


See Monopolies, Vol. 1, { 2540, 2610. 


Attempt to Monopolize—Specific Intent—Patent Licensing—A monopolistic intent 
could not be inferred from a manufacturer’s plan, abandoned before it was put into opera- 
tion because of unfavorable comments from its salesmen and from the industry, to require 
that all new community television antenna systems. be licensed under a master antenna 
patent acquired by the manufacturer. While only users of competitive equipment would 
have been charged for licenses, the limited action taken by the manufacturer under this plan 
did not indicate that licenses were to be issued in a way that would unfairly discriminate 
against equipment of other manufacturers. Instances of two isolated and unrelated threats 
were insufficient to establish the intent. 


See Monopolies, Vol. 1, | 2610.550. 


Department of Justice Enforcement and Procedure—Prior Abandonment of Unlawful 
Practices—Injunctive Relief—Injunctive relief against specific unlawful practices was 
granted despite prior abandonment by a manufacturer and its distributors of those practices, 
where the lack of caution demonstrated previously by the defendants did not warrant a 
belief that these unlawful practices would not be resumed in the future. 


See Department of Justice Enforcement and Procedure, Vol. 2, J 8229.550. 


Department of Justice Enforcement and Procedure—Injunctive Relief—Scope.—aA 
manufacturer of community television antenna system equipment and its distributors were 
prohibited from using tying arrangements and exclusive dealing or future requirements 
contracts. Future vertical acquisitions and attempts to monopolize also were prohibited. 
However, divestiture as to past vertical acquisitions on the part of the manufacturer was denied. 


See Department of Justice Enforcement and Procedure, Vol. 2, 8233, 8233.600, 8233.700. 
For the plaintiff: William L. Maher, Attorney, Department of Justice, Philadelphia, 


Pa.; Wilfred L. Whitley, Jr., John F. Hughes, and Sidney Harris, Attorneys, Department 
of Justice, Washington, D. C.; and Walter E. Alessandroni, United States Attorney, 


Philadelphia, Pa. 
For the defendant: Israel Packel, of Speiser, Satinsky, Gilliland & Packel, Phila- 
delphia, Pa. 
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Sur Pleadings and Proof 
[Antitrust Charges] 


Van Dusen, District Judge [In full text] :* 
This action was commenced with the filing 
of a Complaint on February 1'5, 1957, charg- 
ing Jerrold Electronics ‘Corporation, its 
president, Milton Jerrold Shapp, and five 
of its corporate subsidiaries with being 
parties to a conspiracy and contracts in un- 
reasonable restraint of trade and commerce 
in community television antenna equipment 
in violation of §1 of the Sherman Act 
(15 U. S. C. A. §1); with being parties to 
a conspiracy and attempting to monopolize 
trade and commerce in community tele- 
vision antenna equipment in violation of 
§ 2 of the Sherman Act (15 U. S.C. A. §2); 
and with contracting to sell and making 
sales upon unlawful conditions in violation 
of §3 of the Clayton Act (15.U. S. C. A. 
§ 14).. The Complaint was amended with 
approval of the court on April 2, 1959, to 
charge the defendants additionally with 
effecting a series of corporate acquisitions 
which were alleged to be unlawful under 
§ 7 of the Clayton Act (15 U. S. C. A. § 18) 
and §§1 and 2 of the Sherman Act. The 
matter was tried before this court from 
November 9 to December 18, 1959. The 
parties then submitted their Requests for 
Findings of Fact and Conclusions of Law, 
bringing this suit to its present posture. 


I. JURISDICTION AND VENUE 


The jurisdiction and venue of this court 
with respect to this matter are not, and 
cannot be, in dispute. They are based on 
the following Findings of Fact: 

1. The individual defendant, Milton Jerrold 
Shapp, resides within the Eastern District 
of Pennsylvania. 


2. Jerrold Electronics Corporation was 
incorporated under the laws of Pennsylvania 
in 1948 and was the parent corporation of 
the other corporate defendants, National 
Jerrold Systems, Inc., Jerrold Northwest, Inc., 
Jerrold Southwest, Inc., Jerrold-Ohio, Inc., 
and Jerrold Mid-Atlantic Corporation. 

3. The defendant, Jerrold Electronics 
Corporation, was incorporated under the 
laws of Delaware on April 15, 1955, and 
succeeded to the assets and business of the 
Pennsylvania corporation of the same name, 
which is now dissolved. 


4. The defendant, Jerrold Electronics 
Corporation, is continuing the same busi- 


* As corrected in 
dated October 10, 1960. 


1 69,784 


a memorandum opinion 


Court Decisions 
U.S. v. Jerrold Electronics Corp. 


Number 161—76 
8-19-60 


ness with the same corporate name and 
under the same management and control 
as the Pennsylvania corporation. 


5. At the end of February 1958, all of the 
defendant subsidiaries went. through cor- 
porate procedures to merge into Jerrold 
Electronics Corporation except Jerrold 
Northwest, which transferred all of- its 
assets to Jerrold Electronics Corporation 
and went through dissolution proceedings. 


6. The defendant, Jerrold Electronics 
Corporation, transacts business and has its 
principal office within the Eastern District 
of Pennsylvania. : 


Il. BAcKGROUND 


Jerrold Electronics Corporation (herein- 
after “Jerrold”) was incorporated under the 
laws of Pennsylvania in March 1948 by 
Milton Shapp to engage in the sale of a 
television booster developed by one of his 
friends. This device was designed to im- 
prove television reception in fringe areas 
by amplifying the weak signals available 
there. At Shapp’s request, his friend began 
working on the development of master 
antenna equipment. The purpose of this 
equipment was to enable a single antenna 
to serve a number of television receivers. 
It was inspired by the numerous antennas 
rapidly rising on the roofs of television set 
dealers’ business establishments and apart- 
ment houses. 


Jerrold installed the first operational 
master antenna system for Montgomery 
Ward in Baltimore during the summer of 
1949. The success of this system resulted 
in a number of orders from other dealers. 
At first, this master antenna equipment was 
sold through the distributors who were 
handling Jerrold’s booster. This proved 
unsatisfactory, however, because these dis- 
tributors and their customers lacked the 
technical training and experience with re- 
spect to master antenna systems which was 
necessary to install and maintain them 
properly. Consequently, the Jerrold people 
were constantly called upon to put im- 
properly installed, mal-functioning systems 
in working order. Jerrold felt compelled 
to render this time-consuming service in 
order to protect the reputation of its prod- 
uct. In an effort to solve this problem, it 
was decided in late 1949 that the master 
antenna equipment would only be marketed 
through distributors who had men specially 
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trained in the sale, installation and mainte- 
nance of master antenna systems. Dis- 
tributors who satisfied these requirements 
were designated “M” distributors. Jerrold 
also set up its own sales organization, Mul- 
T-V Sales Company, in Philadelphia to 
handle directly all sales of Jerrold equip- 
ment in this area. This method proved 
more satisfactory than the independent “M” 
distributors in Shapp’s estimation, but financial 
limitations prevented its use on a larger 
scale. 


In October 1950, Shapp was approached 
by a group of men from Lansford, Pennsyl- 
vania, who were interested in bringing tele- 
vision into their community. The people of 
Lansford were unable to receive any tele- 
vision signals through the use of conven- 
tional equipment because of the town’s 
location. It was possible to receive a signal 
on a hilltop approximately a mile outside 
of town, however. They wanted to set up 
an antenna at this site and hook it up with 
receivers in the town. Subscribers to their 
service would pay a connection fee and 
monthly service charge. Basically, the en- 
visioned system involved the same concept 
used for dealers and apartment houses of 
a single antenna for a number of receivers, 
but on a much larger scale. The difference 
in size was important, however. Shapp had 
already discovered that the equipment de- 
signed for dealers was inadequate for use 
in the larger apartment houses and had 
recently started developing new equipment 
for this purpose designated “CL.” In addi- 
tion, there usually was no problem with the 
quality of the signal at the antenna in a 
single building master system, since the 
dealers’ establishments and apartment houses 
were generally located in strong signal 
areas. It was, therefore, readily apparent 
to Shapp that modifications would be nec- 
essary in order to install a working master 
antenna system in a community. It was 
equally apparent to him that this was a 
natural and promising area for Jerrold to 
enter, since there were many communities 
which, because of distance or topographical 
features, were in the same predicament as 
Lansford and had no immediate hope of 
obtaining television from any other source 
because of the freeze on the licensing of 
new television stations in effect at that time. 

Shapp and the Lansford group finally 
worked out a mutually satisfactory arrange- 
ment, Jerrold was to install a system using 
its standard equipment, which the Lansford 
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people would purchase. Jerrold was to use 
the system as an on-the-spot laboratory to 
work on the problems it anticipated, dis- 
cover new problems, and develop the equip- 
ment necessary to eliminate them. As it 
was developed, the new equipment was to 
be exchanged for the original equipment 
in the system without additional cost to the 
Lansford group. A few days later, a similar 
arrangement was made with a group from 
Mahanoy City, Pennsylvania. Other groups 
interested in the same program were turned 
down because Shapp felt he had taken on 
all that he could handle in view of the 
expected difficulties. 


The Lansford system was “turned on” 
in mid-December 1950 and the Mahanoy 
City system went into operation in Janu- 
ary 1951. Both systems at that time were 
built -with Jerrold’s standard equipment 
designed for showrooms and small apart- 
ments. The initial results were deemed suc- 
cessful and the systems received consider- 
able publicity, including articles in the Wall 
Street Journal and Newsweek magazine, 
since they were the first significant opera- 
tional systems of this kind. As a result of 
the publicity, Shapp was approached by 
people from hundreds of communities in- 
terested in community antenna systems, 
both as a means of bringing television into 
their homes and as a profitable investment. 
These people came from all walks of life. 
Many of them had little or no technical 
background or knowledge. Furthermore, 
the system that went into operation in 
Lansford in December 1950 was only con- 
nected to a few showrooms. With the 
extension and continual operation of the 
system, the anticipated problems began to 
arise. They were of such a magnitude that 
Shapp’s organization was completely tied 
up analyzing them and designing new equip- 
ment to cope with them. Also, there were 
several instances in which aspiring com- 
munity system operators had obtained Jerrold’s 
standard equipment through its distributors and 
attempted to install systems with unsatis- 
factory results, Under these circumstances, 
it was decided that no Jerrold equipment 
would be sold for community purposes until 
gear adequate to the task had been developed. 


Some acquaintance with the technical 
aspects of a community television antenna 
system is essential to a full understanding 
of the contentions of both parties in this 
matter. This seems to be the most appro- 
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priate point to digress from the narrative 
to describe the nature of such a system and 
some of the particular problems which 
faced Jerrold and other companies which 
entered this field. 


There are four parts to a community 
television antenna system. The first is the 
antenna site, referred to in the trade as the 
“head end.” ‘The second is the apparatus 
which carries the signal from the antenna 
into the community, known as the “run. to 
town.” The third is the “skeleton system” 
that is constructed through the town to 
carry the television signals to the extremi- 
ties of the area to be covered. Finally, there 
is the “tap- off” from the skeleton system 
which carries the signal to the home of 
each subscriber to the service. 


In addition to the antenna itself, the head 
end equipment usually includes pre-amplifiers 
to increase the signal strength, filters and 
traps to, eliminate unwanted: signals, auto- 
matic gain control (AGC) to make a signal 
of fluctuating strength constant, converters 
(explained below), and amplifiers to send 
the processed signal on its way to town. 


The run to town in most systems consists 
of cable. As: the signal is transmitted through 
the cable, it diminishes in strength. There- 
fore, it becomes necessary to insert ampli- 
fiers at various points along the way in 
order to restore the signal to the required 
level. This feature of signal loss also dic- 
tates the use of converters at the head end. 
The higher the frequency of the signal, the 
greater the amount of signal loss sustained. 
This makes it desirable to convert high fre- 
quency channels to a lower frequency in 
order to reduce the amount of loss and, 
consequently, the number of amplifiers nec- 
essary in the system. Converters are also 
used to change the frequency of a channel 
when another channel received by the sys- 
tem is of a relatively similar frequency, 
since it was discovered that otherwise the 
two channels caused interference with each 
other during transmission. In later years, 
microwave has been used instead of cable 
in locations where the distance from the 
antenna site to the town was so great that 
the cost of installing and maintaining cable 
was prohibitive. 


The skeleton system consists of a series 
of main cables which branch off from the 
run to town, feeder lines which, in turn, 
branch off from the main cables, electronic 
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distribution. units or non-electronic. splitters 
at each of these junctions which draw off 
the signal, and such amplifiers as are neces- 
sary. to keep the signal at a sufficient 
strength, One of the main problems which 
primarily concerns the skeleton system, but 
also affects the run to town, is: that of 
radiation. Unless proper. precautions are 
taken, the signal will escape from the cable. 
This creates both the danger of interference 
with the reception of individuals who are 
able to receive television signals without 
subscribing to the system’s services and the 
danger of people picking up the escaped 
signal from the air without paying for the 
service. Radiation, therefore, imposes limi- 
tations on the type of cable that can be used 
and the strength at which the signal can 
be carried. 


The tap-off consists of a “TIT” inserted in 
the feeder line or a device which pierces 
it to draw off the signal, which is. then 
delivered to the home by a cable. The tele- 
vision set receives the signal upon connec- 
tion with a terminal unit at the end of this 
cable. 


The installation of a successful community 
television antenna system involves more 
than simply purchasing certain items of 
equipment and hooking them _ together. 
Each system presents different problems 
giving rise to. different equipment needs 
because of variations in the frequency, quan- 
tity and quality of the signals available at 
the antenna site, the length of the run to 
town, and the layout of the town. itself. 
Proper planning is necessary to keep equip- 
ment costs at a minimum and, at the same 
time, produce a saleable picture in town. 
In the first place, the best antenna site 
must be determined considering the signals 
present and the distance from town. The 
run to town must be set up keeping in mind 
future maintenance problems. Similarly, 
the most efficient routing of the lines in 
town must be determined. In this con- 
nection, there arises a special problem of 
negotiating with the utility companies for 
the use of their poles. This aspect is im- 
portant, both in terms of costs and accept- 
ability to the community, since there may 
be an adverse reaction to the erection of 
additional poles and wires.. Then there is 
the problem of selecting equipment of the 
proper specifications, including antennas 
and cable, as well as electronic gear. Finally, 
it is essential that the equipment be prop- 
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erly spaced along the line so:that the input 
signal is at a proper level.’ 


Ill. Tir-1n Sates 


By the spring of 1951, the Jerrold people 
felt they were prepared to start selling 
equipment for community television antenna 
purposes. As a result of their work in 
Lansford and Mahanoy City, they had de- 
veloped a new line of equipment for com- 
munity antenna systems designated “W” 
equipment. After consulting with his en- 
gineers and several of Jerrold’s commission 
salesmen who dealt with the distributors, 
Shapp decided that the W equipment should 
only be sold with engineering services to 
insure that the system would function prop- 
erly. A general policy, therefore, was estab- 
lished of selling electronic equipment to 
community antenna companies only on a 
full system basis and in conjunction with 
a service contract which provided for tech- 
nical services with respect to the layout, 
installation and operation of the system. 

The first of the service contracts em- 
ployed by Jerrold in executing this policy 
was designated Form 103 (Exhibit 35). 
Under this agreement, Jerrold undertook, 
among other things, to supply the antenna 
company with engineering plans and a bill 
of materials indicating the equipment neces- 
sary for the system; to assign an engineer 
to supervise the installation, test and bal- 
ance out the system, and instruct the an- 
tenna company’s personnel in these matters; 
to repair and replace obsolete, as well as 
defective and worn out, equipment; and to 
realign or replace equipment if a change 
occurred in the frequency of the channels 
received and distributed by the system (the 
antenna company was to purchase a con- 
verter from Jerrold if the frequency change 
required one). The antenna company agreed, 
among others things, to pay a flat fee for 
the engineering plans and, if it then decided 
to go on with the project, to pay $5.00 for 
each connection when made and 25¢ a 
month for each receiver that remained con- 
nected to the system, with a minimum fee 
of $75.00 a month. The antenna company 
also agreed to have in its employ a person 
trained by a Jerrold engineer or at its 


1 The facts stated under this heading are con- 
sistent with plaintiff's Requests for Findings 
of Fact Nos. 8, 9, 12, 13, 18-23, 31, 35 and 38 and 
with defendants’ Requests for Findings of Fact 
Nos. 11-13, 36 and 37. 

2 But see Exhibit D-25. 
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school in Philadelphia ‘who would ‘be _re- 
sponsible for “on the premise” maintenance 
and operation of the system. Paragraph 8 
of Form 103 provided: t 


“8. That in the’ event ANTENNA 
COMPANY desires to receive and dis- 
tribute the signals of any telévision' sta- 
tions other than those being recéived and 
distributed at the time of the initial ‘in- 
stallation of the SYSTEM, ANTENNA 
COMPANY agrees to purchase, at the 
then prevailing prices, whatever additional 
JERROLD EQUIPMENT may be neces- 
sary to receive and distribute the desired 
signals throughout the SYSTEM, and it 
is understood that a maximum of three 
(3) television channels can be so received 
and distributed in the presently’ designed 
SYSTEM.” 


Paragraph 12 of the contract provided: 


“12. That ANTENNA COMPANY 
agrees that it will not install, as part’ of 
the SYSTEM, any EQUIPMENT or 
attachments which in the opinion of JER- 
ROLD will impair the operation of the 
SYSTEM or impair the quality of tele- 
vision reception and signal distribution 
capabilities of the SYSTEM, or that might 
cause damage to or impair the efficiency 
of any of the EQUIPMENT comprising 
the SYSTEM.” 

The contract was to remain in effect for five 
years. According to the testimony in this 
case, the first sales under this contract were 
made in late May 1951.2 In August 1952, 
this contract was superseded by Form 103A 
(Exhibit P-47) and Form 103B (Exhibit 
P-48). They were basically the same as 
their predecessor, the principal difference 
being in the payment provisions. Para- 
graphs 8 and 12 quoted above remained 
unchanged.’ 

In October 1953, the Form 103A and 103B 
service contracts were replaced by the WK-1 
Form (Exhibit P-79). The new contract 
was generally the same as its predecessors. 
A few changes were made in some of the 
provisions relevant to the case at bar. The 
provision contained in paragraph 8 of the 
earlier contracts * was eliminated. Also, the 
language formerly appearing in paragraph 
12° now appeared in paragraph 8 and was 
revised to read as follows: 


3 Paragraph 8 became paragraph 6(a) and 
paragraph 12 became paragraph 9 in the 103B 
contract, however. 

4 Paragraph 6(a) of Form 103B. 

5 Paragraph 9 of Form 103B. 
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“VIII. Since the parties acknowledge 
that JERROLD cannot reasonably be re- 
quired to perform its obligations hereunder 
if the SYSTEM comprises electronic 
equipment other than that manufactured 
by Jerrold Electronics Corporation, AN- 
TENNA COMPANY agrees that it will 
not install, as a part of the SYSTEM, any 
equipment or attachments which, in the 
opinion of JERROLD, will impair the 
quality of television reception and signal 
distribution capabilities of the SYSTEM, 
or which might cause damage to, or im- 
pair the efficiency of, any of the EQUIP- 
MENT comprising the SYSTEM.” 


Finally, the duration of the contract was 
reduced from five to two and one-half years. 


On March 16, .1954, Jerrold offered its 
customers two more service contracts desig- 
nated SP-1 (Exhibit P-99) and SP-2 (Ex- 
hibit P-100). The period of their use 
overlapped that of the WK-1 contract. The 
SP-1 contract was designed to accompany 
the sale of new systems and was of six 
months’ duration. The SP-2 contract was 
dsigned to make Jerrold service available to 
existing systems and was of one year’s 
duration. Each of these contracts contained 
the following provision, similar to those in 
the earlier contracts: 


“Since we cannot reasonably be re- 
quired to perform our obligations as 
enumerated in this letter if the system 
contains electronic equipment other than 
that manufactured by Jerrold Electronics 
Corporation, you agree not to install, as 
part of the system, any equipment or 
attachments which, in our opinion, will 
impair the quality of television reception 
and signal distribution capabilities of the 
system, or which might cause damage 
to, or impair the efficiency of, any of the 
equipment comprising the System.” 
The Government contends that Jerrold’s 

policy and practice of selling on a system 
basis only and of making sales only in 
conjunction with a service contract consti- 
tuted unlawful tie-ins in violation of $1 of 
the Sherman Act (15 U. S. C. A. §1) and 
§ 3 of the Clayton Act (15 U. S. C. A. § 14). 
It also asserts that the provision in the 


® The facts stated in this heading are con- 
sistent with plaintiff's Requests for Findings 
of Fact Nos. 95, 96, 99, 100 and 104 (except 
the SP-2 contract was of one year’s duration) 
and defendant’s Requests for Findings of Fact 
Nos. 39, 42-44, 47 and 49. 

7 The parties are not in agreement as to when 
this policy terminated. This issue is discussed 
in fn. 15, infra. 
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103 series contracts for the exclusive use 
of Jerrold equipment for the addition of 
extra channels to the system, and the pro- 
vision in all of the contracts not to install 
unapproved, non-Jerrold equipment, violated 
these sections of the anti-trust laws. 


III-A. Service CoNTRACTS 


Jerrold freely admits that it was its policy 
from May 1951 to March 1954 not to sell its 
equipment designed for community antenna 
systems except in conjunction with a service 
contract which would assure Jerrold super- 
vision over its installation and maintenance.* 
It also acknowledges that this policy was 
generally followed except where sales re- 
sistance induced authorized and unauthorized 
deviations. The Government contends that 
this policy and practice constitutes an un- 
lawful tie-in under the anti-trust laws be- 
cause Jerrold is using its market power 
over its equipment to induce operators to 
buy its service. Consequently, their free- 
dom of choice is curtailed and competition 
on the merits with respect to the services 
is restrained. 


The Government concedes that §3 of the 
Clayton Act does not apply to this situation 
because that section, by its terms, only 
concerns “goods, wares, merchandise, ma- 
chinery, supplies, or other commodities.” 
15 U. S. C. A. §14° It does not apply to 
tie-ins involving services. The Government 
asserts, however, that sales upon the con- 
dition that the purchaser subscribe to the 
services of the vendor constitute an un- 
reasonable restraint of trade in violation of 
§1 of the Sherman Act.*® The defendants 
claim that this requirement was reasonable 
and offered evidence on this point, which 
was received over the objection of the Gov- 
ernment which maintained that the con- 
tracts were unreasonable per se under the 
decision in Northern Pacific Railway Co. v. 
United States [1958 Trape Cases § 68,961], 
356 U. S. 1 (1958). 


In the Northern Pacific case, supra, the 
defendant sold and leased land on the con- 


SSee fn. 22. infra, where this section is 
quoted more fully. 

°’ “Every contract, or conspiracy, in 
restraint of trade or commerce among the sev- 


eral States, - is declared to be illegal: 
sonia, JS Ue SUG As:$4.), The restraint 
must be unreasonable. Standard Oil Co: of 


New Jersey v. United States, 221 U.S. 1 (4911): 
Chicago Board of Trade v. United States, 246 
U. S. 231 (1918). 
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dition that the grantee or lessee use its 
facilities for shipping all commodities pro- 
duced or manufactured on the land, pro- 
vided that its rates and services were equal 
to those of competing carriers. The Su- 
preme Court sustained a summary judgment 
against the railroad on the grounds that the 
condition violated §1 of the Sherman Act. 
It stated at page 6 that “They (tying agree- 
ments) are unreasonable in and of them- 
selves whenever a party has sufficient economic 
power with respect to the tying product to 
appreciably restrain free competition in the 
market for the tied product and a ‘not in- 
substantial’ amount of interstate commerce 
is affected.” 


It is clear from the amount of service 
rendered by Jerrold under its compulsory 
service contracts that a “not insubstantial” 
amount of interstate commerce was affected, 
particularly in view of the relatively limited 
market. Jerrold has stated, in response to 
the Government’s interrogatories, that it 
executed over 120 of these contracts from 
May 1951 to March 1954. It is also noted 
that Jerrold reported to the Small Business 
Administration in August 1954 that it had 
installed more than 250, or 80%, of the 
community systems in the United States. 
Jerrold’s income from the 103 series con- 
tracts and the WK-1 contracts between the 
years 1952 and 1957 was approximately 
$870,000. Because of Jerrold’s deferred pay- 
ment policy and the fact that most of these 
services were performed during the plan- 
ning and installation stages, it is fair to 
assume that most of this income represents 
payment for services rendered between 1951 
and 1954, when these contracts were being 
signed. Furthermore, Jerrold admittedly 
failed to collect all that was due under 
these contracts.. Therefore, it is apparent 
that these income figures do not completely 
reflect the amount of commerce involved. 


A more difficult question is presented by 
the second: requirement that Jerrold be 
shown to have sufficient economic power 
with respect to its equipment to appreciably 
restrain free competition in the market for 
the services it rendered. The minimum 
amount of economic power required is by 


10See Turner, The Validity of Tying Ar- 
rangements Under the Antitrust Laws, 72 Harv. 
L. Rev. 50-59 (1958). 

11 Defendants’ Request for Finding of Fact 
No. 99. 

122356 U. S. 1, 7-8. Much of the evidence ob- 
jected to by the Government under its theory 
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no means clear.° Fortunately, the facts of 
this case obviate the necessity of ascertain- 
ing that standard. In resolving this matter, 
the first task is to determine the relevant 
market in which to measure Jerrold’s power. 
Since in this aspect of the case we are only 
concerned with power which will appreciably 
restrain competition in the market for the 
services of installing, maintaining and oper- 
ating community antenna systems, we are 
necessarily only interested in power over 
equipment used in community systems. 
Jerrold admits that, as to the sale of com- 
plete community television antenna systems, 
it was an undoubted leader up until mid- 
1954, and more than a majority of the new 
systems from 1950 to mid-1954 were pur- 
chased from it.* Indeed, Jerrold consistently 
advertised throughout this period that at 
least 75% of the community systems in the 
United States were “Jerrold systems.” Eco- 
nomic power over a product can be in- 
ferred from sales leadership. Northern 
Pacific Railway Co. v. United States, supra, 
at page 19 (dissent). The Supreme Court 
also stated in the Northern Pacific case that 
the requisite economic power can be in- 
ferred from the very existence of the tying 
clauses where no other explanation for their 
use is offered. The majority of the court 
appears to feel that this explanation must 
include a showing of some benefit conferred 
upon the purchasers in return for their 
sacrifice of a free choice of alternatives, but 
also considered the seller’s motive.” This 
is an extremely difficult burden to meet and, 
in the opinion of this court, it has not been 
satisfied by the evidence offered by the de- 
fendants in the case at bar. Another fact 
from which economic power can be inferred 
is the desirability of the tying product to 
the purchaser. Northern Pacific Railway Co. 
v, United States, supra, at page 19 (dissent).* 
Mr. Shapp has stated that Jerrold’s highly 
specialized head end equipment was the 
only equipment available which was de- 
signed to meet all of the varying problems 
arising at the antenna site. It was thus in 
great demand by system operators. This 
placed Jerrold in a strategic position and 
gave it the leverage necessary to persuade 


of per se unreasonableness was admissible for 
this purpose. 

13 None of Jerrold’s community system equip- 
ment was covered by a valid patent. Jerrold 
did own a methods patent of untested validity 
covering the master antenna technique, known. 
as the Kallman Patent (see pp. 50-53, infra). 
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customers to agree to its service contracts. 
This leverage constitutes “‘economic power” 
sufficient to invoke the doctrine of per se 
unreasonableness. 


While the trial judge is of the opinion 
that the Government has established both 
of the prerequisites necessary for treating 
Jerrold’s policy and practice of selling its 
community equipment only in conjunction 
with a service contract as unreasonable, 
ber se, under the Northern Pacific decision, 
he does not believe that the inquiry must 
end there in view of the rather unique cir- 
cumstances involved in this particular case. 
Any judicially, as opposed to legislatively, 
declared per se rule is not conclusively bind- 
ing on this court as to any set of facts not 
basically the same as those in the cases in 
which the rule was applied. In laying down 
such a rule, a court would be, in effect, 
stating that in all the possible situations it 
can think of, it is unable to see any re- 
deeming virtue in tying arrangements which 
would make them reasonable. The Supreme 
Court of the United States did not purport 
in the Northern Pacific case to anticipate all 
of the possible circumstances under which 
a tying arrangement might be used. There- 
fore, while the per se rule should be fol- 
lowed in almost all cases, the court must 
always be conscious of the fact that a case 
might arise in which the facts indicate that 
an injustice would be done by blindly ac- 
cepting the per se rule. In this case, the 
court felt that the facts asserted by the 
defendants in their pre-trial statement and 
trial brief warranted hearing their testimony 
and argument on the issue of reasonable- 
ness. It was partly influenced in this deci- 
sion by the fact that the history of the 
industry was brief, and the position of the 
defendants did not seem to require a pro- 
longed economic investigation—factors which 
the Supreme Court felt justified the per se 
rule. 


When Jerrold was ready to place its W 
equipment on the market in May 1950, it 
was confronted with a rather unique situa- 
tion. In the first place, while it was con- 
vinced that its equipment would work, 
Jerrold recognized that it was sensitive and 
instable. Consequently, modifications were 
still being made. Jerrold had further mis- 
givings because its experience was limited 
to two locations. New situations were bound 


4This was an _ experimental 
R. C, A.’s in Pottsville, Pa. 
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to arise in other communities which would 
require further adjustments in the equip- 
ment. Secondly, as has already been noted, 
there were hundreds of people anxious to 
set up community antenna systems. Most 
of these people had no technical background 
at all. None of them had any experience 
with community systems since, at that time, 
there was only one other operating system 
in the country besides the Jerrold systems 
in Lansford Mahanoy City.* In addi- 
tion, many of these people did not have 
solid or extensive financing to back their 
proposed venture. Finally, Jerrold had di- 
rected. most of its resources towards the 
development of its community equipment. 
It was of utmost importance to it that its 
investment prove successful. 

Shapp, his engineers and salesmen, en- 
visioned widespread chaos if Jerrold simply 
sold its community equipment to anyone 
who wanted it. This fear was based on 
more than mere speculation. Experience 
with the less complicated dealer and apart- 
ment systems bolstered their view, as did the 
history of community systems installed by 
operators on their own with Jerrold’s 
standard equipment obtained from its M dis- 
tributors. A rash of systems with unsatis- 
factory pictures could not be tolerated. The 
amount of capital necessary to start a sys- 
tem was substantial. Interest would wane 
rapidly if the systems installed did not con- 
sistently produce satisfactory results. Not 
only Jerrold’s reputation but the growth of 
the entire industry was at stake during the 
development period. In addition to its repu- 
tation, Jerrold was also dependent upon 
successful system operation for payment. 
Many operators were not in a position to 
pay cash for the necessary equipment and 
the risks were such that outside financing 
could not be obtained. Therefore, payment 
was often contingent on the success of the 
system. It appeared that it was cheaper 
and more practical to insure that a system 
was properly installed in the first place 
than to attempt to get it operating once it 
was strung up. Furthermore, as has already 
been noted, use of existing utility poles was 
an important cost and public relations fac- 
tor. The utility companies were reluctant 
to have men of unknown ability working on 
their poles. Therefore, it was desirable that 
the system be installed under the supervi- 
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sion of men whose ability was known to 
the utility companies through other deal- 
ings. For these reasons, it was decided that 
community equipment should be sold with 
engineering services in order to foster the 
orderly growth of the industry on which the 
future of Jerrold depended. 


The Government does not dispute the 
reasonableness of the contracts for services 
but objects to the fact that they were com- 
pulsory. The crucial question, therefore, is 
whether Jerrold could have accomplished 
the ends it sought without requiring the 
contracts, It has been suggested that Jer- 
rold could have accomplished the same 
results by addressing the persuasive argu- 
ment it made to this court to its customers 
and leaving use of the contracts on a volun- 
tary basis. See United States v. International 
Business Machines Corp., 13 F. Supp. 11, 19-20 
(S. D. N. Y. 1935), aff'd. [1932-1939 Trapr 
CasEs 755,112], 298 U. S. 131 (1936). This 
argument assumes that Jerrold and the 
industry could survive the “transitory dis- 
loyalties” this approach would entail. Jer- 
rold’s service was costly and many operators, 
because of their limited finances, preferred 
to do-it-themselves and save the expense. 
Furthermore, Jerrold’s limited facilities re- 
quired that they only commit themselves 
to a certain amount of work. If Jerrold’s 
equipment was available without a contract, 
many impatient operators probably would 
have attempted to install their systems 
without assistance. Consequently, unless 
Jerrold instituted a policy of compulsory 
service, it could expect many operators to 
buy its equipment without a contract, de- 
spite the strong reasons for having one, and 
the effort spent to present them. Jerrold’s 
supply of equipment was limited. Unre- 
stricted sales would have resulted in much 
of this equipment going into systems where 
prospects of success were at best extremely 
doubtful. Jerrold’s short and long-term 
well-being depended on the success of these 
first systems. It could not afford to permit 
some of its limited equipment to be used in 
such a way that it would work against its 
interests. A wave of system failures at the 
start would have greatly retarded, if not 
destroyed, this new industry and would 
have been disastrous for Jerrold, who, un- 
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like others experimenting in this field such 
as R. C. A. and Philco, did not have a 
diversified business to fall back on but had 
put most of its eggs in one precarious bas- 
ket in an all out effort to open up this new 
field. Compare the facts in Northern Pacific 
Railway Co. v. United States, supra, and 
United States v. General Motors Corporation 
[1940-1943 Trape Cases {J 56,120, 56,139], 121 
F, 2d 376 (7th Cir. 1941), cert. den. 314 
U.S. 618 (1941), relied on by the Govern- 
ment. For these reasons, this court con- 
cludes that Jerrold’s policy and practice of 
selling its community equipment only in 
conjunction with a service contract was rea- 
sonable and not in violation of §1 of the 
Sherman Act at the time of its inception. 
Compare General Talking Pictures Corpora- 
tion v. American Telephone & Telegraph Co., 
18 F. Supp. 650 (D. Del. 1937). 


The court’s conclusion is based primarily 
on the fact that the tie-in was instituted in 
the launching of a new business with a 
highly uncertain future. As the industry 
took root and grew, the reasons for the 
blanket insistence on a service contract dis- 
appeared. The development of the com- 
munity antenna industry throughout the 
country was not uniform. It advanced and 
became established most rapidly in the East, 
particularly in Pennsylvania. Progress was 
slower in the Northwest and Southwest. 
Thus, when the reasons for this policy ceased 
to exist in the East, there were still good 
reasons for its continuance in other areas. 
Oral reports of successful systems 3000 
miles away are not as convincing as a num- 
ber of failures nearby. Jerrold recognized 
this fact and abandoned its policy gradually. 
In March 1954, it dropped the policy as a 
general rule and thereafter applied it on an 
area-by-area and case-by-case basis.~ Mr. 
Shapp candidly admits that he can “not 
make the assertion that in each stage of 
this evolution our timing has been exactly 
correct.” ** It seems clear that there is bound 
to be some lag in a situation such as this. 
On the present record, it would be a matter 
of speculation to determine when Jerrold’s 
policy was no longer justified in various 
areas of the country. In view of the North- 
ern Pacific case, it would seem that Jerrold 
has the burden on this point. Since it is not 


15 The Goverment contends that Jerrold aban- 
doned this policy because of the threat of Gov- 
ernment anti-trust action. The court finds to 
the contrary. It is clear that Jerrold persisted 
in this policy in some areas of the country after 
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it was aware of the Government’s interest in 
the matter. It would, therefore, seem that the 
Government’s~ activity was not a motivating 
factor. 

16 Exhibit P-153, at p. 69. 
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necessary for purposes of granting the re- 
lief requested to find more than that at some 
time during its use, Jerrold’s tie-in of serv- 
ices to equipment became unreasonable,” 
this court makes no finding as to when this 
occurred. It is content to say that, while 
Jerrold has satisfied this court that its policy 
was reasonable at its inception, it has failed 
to satisfy us that it remained reasonable 
throughout the period of its use,* even al- 
lowing it a reasonable time to recognize and 
adjust its policies to changing conditions.” 
Accordingly, the court concludes that the 
defendants’ refusal to sell Jerrold equip- 
ment except in conjunction with a service 
contract violated §1 of the Sherman Act 
during part of the time this policy was in 
effect.” 


III-B. Furi System SALES 


Jerrold also admits that it was its policy 
and practice from May 1951 to March 1954 
not to sell its various items of equipment 
designed for community antenna systems 
separately, but only to sell them as compo- 
nents of a complete system.” As a result 
of this program, individual pieces of Jer- 
rold equipment were unavailable for both 
new systems and existing non-Jerrold sys- 
tems. The Government contends that this 
too constitutes an unlawful tie-in because 
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Jerrold is driving competitors from the field 
by using its market power with respect to 
some of its equipment to induce the pur- 
chase of other equipment it manufactures. 


Since this aspect of Jerrold’s activity in- 
volves the tying of goods to goods, §3 of 
the Clayton Act,” as well as § 1 of the Sher- 
man Act, is applicable. This court finds it 
unnecessary in this case to engage in a dis- 
cussion of the differences, if any, in the 
burden imposed on the Government to 
make out its case under these sections.” It 
is sufficient for our purposes to note that 
the burden imposed by the Sherman Act is 
at least no less than that imposed by the 
Clayton Act. See Times-Picayune Pubiishing 
Co. uv. United States [1953 TRapE CASES 
{ 67,494], 345 U. S. 594, 608-9 (1953). The 
court’s determination of the relevant market 
and finding as to Jerrold’s position in that 
market when considering the engineering 
service contract requirement are equally ap- 
plicable to this aspect of the case.* The 
record also makes it clear that a not insub- 
stantial amount of commerce was affected. 


The difficult question raised by the de- 
fendants is whether this should be treated 
as a case of tying the sale of one product 
to the sale of another product or merely 
as the sale of a single product.” It is ap- 


corporated v. Shubert [1960 TRADE CASES 


17 As to whether it is appropriate to charac- 
terize the installation aspect of the service con- 
tracts as being tied to the sale of equipment at 
all, see sub-heading III-B, particularly fn. 28. 

148 In addition to changes in the condition of 
the industry, it is also noted that there is some 
indication in the record that in some areas of 
the country Jerrold was unable to give the 
service it felt was necessary to install a suc- 
cessful system. Nevertheless, a contract was re- 
quired. While this court feels that Jerrold 
was hopeful that the service would be adequate, 
it feels that it was unreasonable to make sales 
on this condition when it could not meet its 
obligations. The proper course would have 
been to make sales free of any contract re- 
quirement or refuse to make any sales at all, 
as it had done between January and May 1951. 

7” The facts stated under this sub-heading 
are consistent with plaintiff's Requests for 
Findings of Fact Nos. 46-49, 51, 97, 103, 106, 
109, 122, 125, 102 and 105 (except that the last 
two findings should be prefaced by the words 
“in some instances’’) and with defendants’ Re- 
quests for Findings of Fact Nos. 58 and 99. 

7 The defendants’ argument that no _ con- 
spiracy can be shown is not supported by the 
law or the facts. Plaintiff’s Requests for Find- 
ings of Fact Nos. 88-94 and 101 are adopted by 
the court except that with respect to Request 
No. 93 it is noted that Jerrold-New York is not 
a defendant. See Schine Chain Theatres, Inc. v. 
United States [1948-1949 TRADE CASES 
| 62,245], 334 U. S. 110 (1948); Goldlawr In- 
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J 69,623], 276 F. 2d 614, 617 (3rd Cir. 1960). 

The Government contends it continued 
longer but the court disagrees. See fn. 15, 
supra. ; 

2 Tt shall be unlawful for any person en- 
gaged. jin,commerce,, «,<.. to make a 
sale or contract for sale of goods, wares, mer- 
chandise, machinery, supplies, or other com- 
modities, on the condition, agreement, 
or understanding that the purchaser 
thereof shall not use or deal in the goods, 
wares, merchandise, machinery, supplies, or 
other commodities of a competitor or competi- 
tors of the seller, where the effect of 
such sale, or contract for sale or such 
condition, agreement, or understanding may be 
to substantially lessen competition or tend to 
create a monopoly in any line of commerce.’’ 
15 U. S. C. A. § 14 

*>See Turner, The Validity of Tying Ar- 
rangements Under The Antitrust Laws, 72 
Harv. L. Rev. 50, 57-8 (1958). 

24 See p. 16, supra. 

*» This argument was not considered and 
could not have been reasonably made in any of 
the tying cases before the courts previous to 
this. See, e. g., United States v. International 
Business Machines Corp. {1932-1989 TRADE 
CASES { 55,112], 298 U. S. 131 (1936) (tabulat- 
ing cards for machines); International Salt Co., 
Inc. v, United States [1946-1947 TRADE CASES 
§ 57,635], 332 U. S. 392 (1947) (salt for ma- 
chines). 
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parent that, as a general rule, a manufac- 
turer cannot be forced to deal in the minimum 
product that could be sold or is usually sold. 
On the other hand, it is equally clear that 
one cannot circumvent the anti-trust laws 
simply by claiming that he is selling a 
single product. The facts must be examined 
to ascertain whether or not there are legiti- 
mate reasons for selling normally separate 
items in a combined form to dispel any 
inferences that it is really a disguised tie-in.” 


There are several facts presented in this 
record which tend to show that a commu- 
nity television antenna system cannot prop- 
erly be characterized as a single product. 
Others who entered the community antenna 
field offered all of the equipment necessary 
for a complete system, but none of them 
sold their gear exclusively as a single pack- 
age as did Jerrold. The record also estab- 
lishes that the number of pieces in each 
system varied considerably so that hardly 
any two versions of the alleged product 
were the same. Furthermore, the customer 
was charged for each item of equipment and 
not a lump sum for the total system. Finally, 
while Jerrold had cable and antennas to 
sell which were manufactured by other con- 
cerns, it only required that the electronic 
equipment in the system be bought from it. 


In rebuttal, it must first be noted that the 
attitude of other manufacturers, while rele- 
vant, is hardly conclusive. Equally signifi- 
cant is the fact that the record indicates 
that some customers were interested in 
contracting for an installed system and not 
in building their own. Secondly, it was the 
job the system was designed to accomplish 
which dictated that each system be “custom 
made” in the sense that there were varia- 
tions in the type and amount of equipment 
in each system. This, in turn, explains de- 
termining cost on a piece by piece, rather 
than a lump sum, basis. Finally, while the 
non-electronic equipment could be ordered 
from other sources and the system would 
be useless without the antenna and connect- 
ing cable, it is generally agreed that the 
electronic equipment is the most vital ele- 
ment in the system and Jerrold was still in 
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charge of assembling all of the equipment 
into a functioning system. 


Balancing these considerations only, the 
defendants’ position would seem to be 
highly questionable. The several deviations 
from the normal situation one would expect 
to find become particularly suspect when 
viewed in the context of Jerrold’s market 
leverage resulting from its highly regarded 
head end equipment. There is a further 
factor, however, which, in the court’s opin- 
ion, makes Jerrold’s decision to sell only 
full systems reasonable. There was a sound 
business reason for Jerrold to adopt this 
policy. Jerrold’s decision was intimately 
associated with its belief that a service con- 
tract was essential. This court has already 
determined that, in view of the condition 
of Jerrold, the equipment, and the potential 
customers, the defendants’ policy of insist- 
ing on a service contract was reasonable at 
its inception. Jerrold could not render the 
service it promised and deemed necessary 
if the customer could purchase any kind of 
equipment he desired. The limited knowl- 
edge and instability of equipment made 
specifications an impractical, if not impos- 
sible, alternative. Furthermore, Jerrold’s 
policy could not have been carried out if 
separate items of its equipment were made 
available to existing systems or any other 
customer because the demand was so great 
that this equipment would find its way to 
a new system.” Thus, the court concludes 
that Jerrold’s policy of full system sales was 
a necessary adjunct to its policy of compul- 
sory service and was reasonably regarded as 
a product as long as the conditions which 
dictated the use of the service contract con- 
tinued to exist.* As the circumstances 
changed and the need for compulsory serv- 
ice contracts disappeared, the economic rea- 
sons for exclusively selling complete systems 
were eliminated. Absent these economic rea- 
sons, the court feels that a full system was 
not an appropriate sales unit. The defend- 
ants have the burden not only of establish- 
ing the initial existence of the facts necessary 
to support their claim but also their con- 
tinuing existence in view of the fact that it 


2 For a discussion of the considerations in- 
volved in this aspect of the case, see Turner, 
The Validity of Tying Arrangements Under 
The Antitrust Laws, 72 Harv. L. Rev. 50, 67-72 
(1958). 

27 There are numerous references in the rec- 
ord to cases where Jerrold’s equipment was dis- 
eovered in non-Jerrold systems which was 
procured from system operators as second-hand 
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and excess equipment and from Jerrold dis- 
tributors in violation of their authority from 
Jerrold. 

23 Jerrold’s argument that it was selling a 
legitimate single product and that no tying was 
involved would also apply to the installation 
aspect of the service contracts, since this covers 
the assembly of the components into the mar- 


keted product. 
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is not disputed that the conditions did 
change. The defendants have not satisfied 
this latter burden. It has already been noted 
that on the present record it would be a 
matter of speculation to determine how long 
the conditions justifying Jerrold’s policy 
remained in effect. 

The defendants also assert a further justi- 
fication for its policy insofar as it applied to 
systems using a large quantity of non-Jer- 
rold equipment. Jerrold spent considerable 
time and effort in developing its head end 
equipment. As a result, its equipment was 
considered the best available and an asset 
to any system, since it affected the quality 
of the initial signal which would be trans- 
mitted through the rest of the system. The 
head end equipment, while intricate, did not 
represent a large portion of the investment 
in a system because only a few items were 
involved. The real profit in a system came 
from the sale of the amplifiers, since a large 
number were involved. Jerrold felt that 
other companies who had not invested time 
and money into the development of satis- 
factory head-end equipment sought to take 
advantage of it by competing with it as to 
the amplifiers, but relying on Jerrold’s head 
end.equipment to make the system success- 
ful. Shapp resented these other companies 
“picking our brains” and competing for the 
real source of profit. Jerrold, therefore, felt 
justified in recovering its substantial invest- 
ment in the development of superior head 
end equipment by using it to preserve for 
itself a share of the more lucrative market 
for amplifiers. While the court is sympa- 
thetic with Jerrold’s predicament, it does 
not feel that it provides sufficient justifica- 
tion for the use of a tying arrangement. If 
the demand for Jerrold’s equipment was so 
great, it could recover its investment by 
raising its prices. Admittedly, the return 
would not be as great, but it provides suffi- 
cient protection to serve as a more reason- 
able and less restrictive alternative to a 
tying arrangement.” 

The court concludes that the defendants’ 
policy of selling full systems only was law- 
ful at its inception but constituted a vio- 
lation of §1 of the Sherman Act and $3 
of the Clayton Act during part of the time 
it was in effect.” 
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*» Defendants’ Request for Finding of Fact 
No. 38 is consistent with the facts stated under 
this sub-heading. 

80 As to the conspiracy element of the Sher- 
man Act violation, see footnote 20, p. 24. 
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III-C. Tue Vero PRovIsIONS 


In addition to initially seiling its equip- 
ment only on a full system basis, Jerrold 
also imposed certain limitations on the equip- 
ment that could be added to the system in 
the future by means of certain provisions 
in its service contracts. One of these is the 
provision appearing in all of the contracts 
to the effect that the operator shall not 
install any unapproved, non-Jerrold equip- 
ment.” The Government contends that these 
clauses prohibit the use of competitive 
equipment. It is apparent that these clauses 
do not absolutely require the use of Jerrold 
equipment as did the provisions involved in 
United States v. International Business Ma- 
chines Corp. [1932-1939 TrApE CASES 
7 55,112], 298 U. S. 131 (1936), and Inter- 
national Salt Co. v. United States [1946-1947 
Trave Cases J 57,635], 332 U. S. 392 (1947).” 
Equipment approved by Jerrold was also 
permitted. As a matter of law, Jerrold’s 
approval would have to be a genuine deci- 
sion, but not necessarily a reasonable one. 
Restatement of Contracts, § 265. While this 
genuine decision rule would permit Jerrold 
to withhold its approval arbitrarily so that 
competitive equipment would be excluded, 
there is no indication that any of the parties 
to these contracts ever contemplated that 
Jerrold would take such a position. The 
courts have consistently held that non-en- 
forcement is no defense because the existence 
of the restrictive language itself is sufficient 
to deter many from acting contrary to its 
command, rather than test the promisee’s 
attitude toward the requirement. Northern 
Pacific Railway Co. v. United States, supra; 
International Salt Co. v. United States, supra; 
Umited Shoe Machinery Corporation v. United 
States, 258 U. S. 451 (1922) ; United States v. 
General Motors Corporation [1940-1943 TraDE 
Cases { 56,120, 56,139], 121 F. 2d 376 (7th 
Cir. 1941), cert. den. 314 U. S. 618 (1941). 
Jerrold argues that this is not a question of 
whether or not the provision was enforced 
but of the extent to which it was restrictive. 
It urges that the language is ambiguous, 
allowing Jerrold wide latitude of action on 
its face, and that no one would assume that 
it absolutely prohibited use of competitive 
equipment, even if, as a matter of contract 
law, Jerrold could take a position which 


31 These provisions are set forth at pp. 1416, 
supra. 

In the latter case, the defendant had to 
meet any lower price of competitors but other- 
wise there was no flexibility. 
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would have that effect. Thus, the argument 
concludes, Jerrold’s course of conduct under 
these provisions is relevant. 


The case of Emsig Manufacturing Co. v. 
Rochester Button Co. [1958 TrapE CASES 
1 69,105], 163 F. Supp 414 (S. D. N. Y. 1958), 
supports the defendants’ contentions. In 
that case, the manufacturer of a patented 
button feeding machine leased these ma- 
chines only on the condition that the lessee 
use buttons approved by the lessor. The 
lessor also sold buttons. The court held 
that whether or not this provision required 
the use of the lessor’s buttons was a ques- 
tion of fact which must be determined by 
examining the actual practice under the 
lease. It is noted that this case was decided 
by the same court which decided the J. B. M. 
case, supra. The court agrees with the defend- 
ants’ position on this point, An examination 
of the record discloses uncontradicted testi- 
mony concerning numerous systems which 
used non-Jerrold equipment without objec- 
tion, although this fact was known to the 
defendants. On the other hand, no instances 
were brought to the court’s attention in 
which it is clear that an operator considered 
himself unable to obtain non-Jerrold equip- 
ment because of the veto clause. The 
court finds that these provisions were not 
intended, and were not used, to prevent the 
use of competitive equipment in systems 
covered by a service contract. 

The veto provisions were necessary to 
protect Jerrold in view of its maintenance 
obligations under the contracts and its finan- 
cial interest in the success of the systems. 
Reasonable restraints are permissible for 
such purposes. International Salt Co., Inc. 
v, United States, supra. The restraint im- 
posed by the requirement that Jerrold ap- 
prove all equipment other than that it 
manufactured is reasonable in view of the 
meaning given to this provision as evidenced 
by Jerrold’s conduct with respect to it. It 
must also be noted that, because of the 


instability of the equipment and rapid growth’ 


of the industry, the use of pre-determined 
specifications, rather than the more flexible 
approval approach, would probably have 


33 The testimony introduced by the Govern- 
ment on this point was that of equipment sales- 
men and not of the operators themselves. There 
is no indication whether these statements re- 
ferred to the ‘‘veto provision,’ to the provi- 
sion concerning channel expansion, or both. 
The Government referred to the same testimony 
with respect to both provisions. See plaintiff's 
Requests for Findings of Fact Nos. 115 and 116. 
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been more restrictive if Jerrold was to be 
afforded the protection to which it was 
entitled.™ 


IlI-D. THe AppirionaL CHANNELS 
PROVISION 


The Government also challenges the pro- 
vision appearing in the 103 series contracts 
which requires operators to purchase from 
Jerrold the equipment necessary to receive 
any stations in addition to those received 
at the time of the initial installation. The 
defendants contend that their systems were 
set up to receive and distribute three chan- 
nels. Often less than that number were 
available at the time the system was in- 
stalled. In order to spare the operator the 
expense of this equipment, which might 
never be utilized, Jerrold provided for its 
purchase at a later date. The defendants 
argue that this provision was justified be- 
cause “it would be a business folly to try 
to fit someone else’s equipment into the 
actual spaces provided for additional chan- 
nels.”* They also urge that these provi- 
sions are consistent with its policy of full 
system sales. 

The court agrees with the Government 
that these provisions constitute unlawful 
tie-ins in violation of § 1 of the Sherman Act 
and §3 of the Clayton Act, regardless of 
the defendants’ actual motives. It can dis- 
cover no reasons which justify this absolute 
restriction on the operator’s choice of equip- 
ment which are not served by the “veto 
provision.” The court has recognized Jer- 
rold’s interest in installing the system initi- 
ally and the resulting requirement that the 
electronic equipment be exclusively Jerrold. 
It sees no valid reason for extending this 
requirement to equipment which might be 
added five years later. Jerrold was ade- 
quately protected in this respect by the veto 
provision and the merits of its “business 
folly’ contention when addressed to its 
customers.” 


IV. CorporaTE ACQUISITIONS 


In 1955, Jerrold commenced a program 
of purchasing community systems through- 


34 Plaintiff's Request for Finding of Fact No. 
110 and defendants’ Request for Finding of 
Fact No. 52 are consistent with the facts stated 
under this sub-heading. 

% Defendants’ trial brief, p. 10. 

36 Plaintiff's Requests for Findings of Fact 
Nos. 111 and 116 are consistent with the facts 
stated under this sub-heading. 
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out the country. The funds for this extension 
of Jerrold’s activities into the operational 
aspect of the community television antenna 
industry were provided by the public issue 
of Jerrold stock. Jerroid has purchased ten 
systems as of this date” and has asserted 
that it intends to continue this program 
provided the court agrees with its conten- 
tion that these acquisitions are lawful, The 
Government asserts that these acquisitions 
are in violation of §7 of the Clayton Act 
(15 U.S. C. A. §18).% More specifically, it 
contends that by acquiring control of some 
of the consumers of community television 
antenna system equipment, Jerrold is se- 
curing a steady customer for its own prod- 
ucts and depriving competitors of a potential 
buyer. The Government argues that the 
effect of these acquisitions may be substan- 
tially to lessen competition, or to tend to 
create a monopoly. 


The defendants claim that the systems 
were purchased solely for investment and 
thus come within a specific exemption to 
§7 of the Clayton Act.” In support of this 
contention, they point out that in the fiscal 
year ending in February 1959, 62% of Jer- 
rold’s total profit after taxes from all opera- 
tions came from its operation of these 
acquired systems. While this evidence indi- 
cates that a major purpose of Jerrold in 
acquiring these systems was as an invest- 
ment, it does not establish that this was a 
sole purpose. Jerrold obtained 100% con- 
trol of all of these systems, except the one 
it later sold, and it owned 80% of the latter. 
One would expect a wholly owned sub- 
sidiary to purchase its equipment needs 
from its parent when the latter manufac- 
tures those items. Indeed, this is not a 
matter of pure speculation in this case, since 
the record discloses that Jerrold made sales 
to these subsidiaries from 1956 to 1959 to- 
talling $426,338.85 and that no significant 
purchases were made from Jerrold’s com- 
petitors during this period. Under the cir- 
cumstances, the court cannot say that these 
acquisitions were made solely for investment. 
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The question remains whether the effect 
of these acquisitions may be substantially 
to lessen competition, or to tend to create 
a monopoly in any line of commerce in any 
section of the country. This determination 
must be made on the basis of facts exist- 
ing at the time the suit was brought, in this 
case on April 2, 1959, the date the Com- 
plaint was amended, and not those existing 
at the time the companies were acquired. 
United States v. du Pont & Co. [1957 TRADE 
Cases 68,723], 353 U. S. 586, 597 (1957). 
This is particularly important in the case 
at bar because of the rapid rate of growth 
of the industry involved which resulted in 
almost overnight changes in the equipment, 
its applications, and the available markets. 


The court’s first task is to determine the 
appropriate market or line of commerce in 
which to determine the effect of Jerrold’s 
acquisitions. The defendants claim that 
community systems are just one application 
of master antenna systems and that the 
supply and demand throughout the United 
States for master antenna system equipment 
is the appropriate market. This would in- 
clude equipment used for dealers’ show- 
rooms, apartments, hotels, hospitals, military 
installations and housing projects. The Gov- 
ernment contends that, while community 
systems are an application of the master 
antenna system principle, the technical re- 
quirements and consumer preferences are 
such that they constitute a separate and 
distinct market within the master antenna 
system industry. Thus, the plaintiff con- 
cludes, the relevant market is the total 
demand by community television antenna 
system operators throughout the United 
States for community television antenna 
system equipment. 

As has already been noted, the master 
antenna principle was ‘first applied to sys- 
tems for dealers’ showrooms and small 
apartments and hotels. When its: use was 
first extended to community systems, there 
was a substantial demand by operators for 
the equipment designed for the smaller sys- 
tems, mainly because it was available and 


*7 One of these systems was sold in May 1959. 

3% “No corporation engaged in commerce shall 
acquire, directly or indirectly, the whole or any 
part of the stock or other share capital and no 
corporation subject to the jurisdiction of the 
Federal Trade Commission shall acquire the 
whole or any part of the assets of another cor- 
poration engaged also in commerce, where in 
any line of commerce in any section of the 
country, the effect of such acquisition may be 
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substantially to lessen competition, or to tend 
to create a monopoly, 
* * * 

“This section shall not apply to corporations 
purchasing such stock solely for investment 
and not using the same by voting or otherwise 
to bring about, or in attempting to bring about, 
the substantial lessening of competition.’’ 

89 See last paragraph of quoted portion of §7 
in footnote 38, supra. 
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more specialized equipment was still in the 
process of being developed. From the out- 
set, Jerrold and others recognized that there 
were technical, financial and public relations 
problems peculiar to community systems 
which distinguished them from the other 
existing types of master antenna systems. 
The most significant, distinguishing char- 
acteristics of community systems were their 
distance from the originating source of the 
signals, which necessitated equipment to 
process the signal before it was distributed, 
and the distance from the antenna to the 
television receivers, which required further 
pre-distribution processing and a series of 
amplifiers throughout the system.” As a 
result, special equipment and sales technique 
were evolved for these systems so that they 
could properly be regarded as constituting 
a separate and distinct market.“ As time 
passed, new applications of the master an- 
tenna system principle were discovered. 
Some of these presented problems more 
similar to those found in community sys- 
tems than in dealer showroom and apart- 
ment systems. Large, garden-type apartments, 
military installations, and housing projects 
increased the distance between the antenna 
and receivers, thus requiring a series of 
amplifiers and, in some instances, converters. 
Some of these systems were so located that 
they also required pre-amplifiers, filters and 
AGC at the antenna site in order to achieve 
a distributable signal. The only factor re- 
maining to distinguish these systems from 
community systems is the quasi-public utility 
nature of the latter systems affecting the 
degree of public responsibility demanded of 
them, and even this distinction can be ques- 
tioned. It would also seem that the current 
trend is toward equipment of more general 
application as a result of technological ad- 
vances affecting both design and cost. 


The court is of the opinion that neither of 
the parties’ choice of market is appropriate 
when one directs his attention, as the law 
requires, to the situation existing at the time 
the suit was brought, namely, April 1959. 
At that time, it is clear that some equipment 
originally designed for community systems 


40 See pp. 7-9, swpra. 

41Some community system operators inter- 
ested in cutting costs continued to attempt to 
use the cheaper equipment designed for smaller 
installations in their systems and some pur- 
chasers of single building installations wanted 
‘nothing but. the best’? and bought the more 
expensive community equipment, even though 
other equipment would have been sufficient. 
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was properly being used in other systems as 
well. Therefore, the market is somewhat 
broader than that suggested by the Gov- 
ernment. It is equally clear that there still 
remains a separate and distinct market 
within the master antenna system field of 
systems requiring specialized signal proc- 
essing equipment and numerous amplifiers. 
This equipment can be called community 
system equipment since it is used in virtually 
all such systems, but it must be recognized 
that it is not exclusively so used. With this 
understanding as to the sense in which the 
phrase “community system equipment” is 
used, the court concludes that the appro- 
priate line of commerce with respect to the 
alleged violations of §7 of the Clayton Act 
is the total demand for community tele- 
vision antenna system equipment throughout 
the United States.” 


There can be no question that the effect 
of Jerrold’s acquisition of these systems is 
to foreclose part of the market for com- 
munity system equipment to its competitors. 
None of these systems have purchased any 
significant amount of equipment from com- 
panies other than Jerrold since they were 
acquired. While it has not been shown that 
Jerrold arbitrarily rejected competitive gear 
and was not acting with the best interests 
of the systems in mind in using its own 
equipment, it is clear that Jerrold has a 
distinct advantage in any sales competition. 
The issue raised by the defendants is whether 
the effect of the present and planned ac- 
quisitions may be substantially to lessen 
competition, or to tend to create a monopoly. 


The Supreme Court has stated: 


“Section 7 is designed to arrest in its 
incipiency not only the substantial lessen- 
ing of competition from the acquisition by 
one corporation of the whole or any part 
of the stock of a competing corporation, 
but also to arrest in their incipiency re- 
straints or monopolies in a relevant mar- 
ket which, as a reasonable probability, 
appear at the time of suit likely to result 
from the acquisition by one corporation of 
all or any part of the stock of any other 
corporation. The section is violated whether 


These deviations from the norm do not alter 
the delineation of the market, however. 

42The record indicates that at the present 
time all sellers and purchasers of community 
system equipment deal in a national market. 
This was not true in earlier periods of the 
history of the industry, as pointed out by the 
plaintiff, but this is of no relevance to this 


alleged violation. 
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or not actual restraints or monopolies, or 
the substantial lessening of competition, 
have occurred or are intended.” United 
States v. du Pont & Co. [1957 TRADE CASES 
{| 68,723], 353 U. S, 586, 589 (1957). 


The defendants insist that their present 
acquisitions are not likely to have the effects 
condemned by the statute. In support of 
this contention, they point out that they 
only own nine out of more than 500 systems 
in the country“ and that, consequently, 
there is still a large market left for other 
suppliers.“ The Government correctly states 
that the share of the market affected is not 
accurately reflected by the number of sys- 
tems acquired, since they all have different 
amounts of equipment. The Government’s 
figures based on the number of connections 
in each system are no more accurate, how- 
ever. Each connection does not require 
more than a tap-off and a short length of 
cable. The significant factor is the amount 
of cable between the antenna site and the 
last tap-off on each feeder line. This would 
indicate the amount of cable and amplifiers 
one could expect to find in the system and 
these are the items which account for the 
greatest variation in the amount of equip- 
ment in each system. While a greater num- 
ber of connections in a system might mean 
a greater amount of cable, this would de- 
pend upon the concentration of the pupula- 
tion. Furthermore, the Government’s figures 
do not take into account the run to town 
which substantially affects the amount of 
equipment in each system.* 
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Section 7 of the Clayton Act does not 
make every acquisition of a buyer by a 
seller unlawful, even though there is a 
reasonable probability that the acquired 
concern will secure its requirements from its 
owner in the future. There must be a rea- 
sonable probability that the acquisition will 
have the condemned effects of substantially 
lessening competition or tending to create a 
monopoly. United States v. du Pont & Co., 
supra, This determination is extremely diffi- 
cult to make when each acquisition fore- 
closes only a small segment of the market. 
The court is faced with the proposition of 
deciding when the defendant has gone too 
far where each acquisition lessens com- 
petition almost immeasurably, Yet at some 
point the cumulative effect of these acquisi- 
tions will reach prohibited proportions. 
This difficulty is compounded in the case 
at bar by the fact that the court does not 
feel that the present record contains the 
facts necessary to enable it to determine as 
accurately as possible the effect of these 
acquisitions on the market. 


The court finds that the evidence pre- 
sented in this case is not of such a quality 
that it can fairly say that any one of Jer- 
rold’s acquisitions to date, when combined 
with the ones before it, foreclosed a sufh- 
cient portion of the market so that there is 
a reasonable probability that the condemned 
effects will occur. While the Government 
is not bound to produce the best evidence 
possible under most circumstances, divesti- 
ture is a harsh and. drastic remedy and the 


# The plaintiff claims there are presently 560 
community systems in the country. The de- 
fendants claim that 750 is a more accurate 
figure. The court expresses no opinion as to 
which is more correct. 

“Tn addition to existing community systems, 
the market also includes the other applications 
of community equipment and new community 
systems. It is noted, however, that this latter 
market appears to be fairly well exhausted due 
to the increase in television broadcasting sta- 
tions which, in conjunction with the existing 
community systems, have made _ television 
available in almost all areas of the country. 
The major current market appears to be the 
modernization and expansion of existing sys- 
tems. Jerrold’s sales to its acquired systems 
for these purposes (including cable) in the fiscal 
year ending February 2, 1959, was $171,000.00. 

The defendants also direct attention to the 
fact that only two of the acquired companies 
had any significant dealings with Jerrold’s com- 
petitors before they were purchased, so that 
they were not deprived of any substantial outlet 
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for their products which they previously en- 
joyed. [Compare the court’s finding in United 
States v. Bethlehem Steel Corporation [1958 
TRADE CASES { 69,189], 168 F. Supp. 576, 
611-5 (S. D. N. Y. 1958), that the acquired cor- 
poration was a ‘‘substantial’’ customer of the 
acquiring concern’s competitors.] This does not 
mean that they would not have done business 
with these systems in the future, however, 
which seems to be the proper consideration 
here. 

The court need make no finding as to the de- 
fense that two of the systems were in a failing 
financial condition at the time they were ac- 
quired because it is unnecessary in view of its 
decision. However, it is doubted whether the 
defendants sustained their burden of proof on 
this point. 

4 In view of the fact that the major market 
today is the modernization and expansion of 
existing systems, it would seem that the needs 
and potentialities of the existing systems in 
these respects would also be a relevant con- 
sideration. 
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Government is obligated to produce evi- 
dence from which the court can determine, 
with reasonable accuracy, whether a viola- 
tion has occurred. While the court does 
not feel that the evidence permits a deter- 
mination of sufficient precision to justify 
divestiture, it is adequate for the court to 
roughly determine the percentage of the 
market foreclosed. This figure would be be- 
tween 1.5% and 10%.“ The defendants 
were in a position to be of great assistance 
to the court in determining the relevant data 
and collecting it, because of their position 
in the industry and familiarity with the 
problems involved. The court feels that 
they were not as cooperative in this respect 
as they might have been if they were sin- 
cerely interested in the court’s ascertaining 
all the facts. Consequently, the court is 
entitled to draw certain inferences against 
them in this regard. These figures indicate 
that Jerrold’s acquisitions are approaching, 
if not beyond, the point where it can be 
said that it is a reasonable probability that 
they will have the prohibited effects when 
they are examined in the context of Jer- 
rold’s prominent position in the industry. 
Therefore, the plaintiff is entitled to the 
injunctive relief it seeks as to any future 
acquisitions. This injunction will be limited 
fo a period of three years from April 2, 
1959, because of the quality of the Govern- 
ment’s evidence and the history of rapid 
and dynamic changes this industry has ex- 
hibited. In the meantime, the defendants 
may apply to this court for an order modi- 
fying this injunction to permit any addi- 
tional acquisitions which they feel they can 
justify.” 


V. Conspiracy AND ATTEMPT TO 
MONOPOLIZE 


In addition to its specific charges that the 
defendants have engaged in a sales program 
involving unlawful tie-ins in violation of 
§ 1 of the Sherman Act and § 3 of the Clay- 
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ton Act and have made a series of corporate 
acquisitions in violation of §7 of the Clay- 
ton Act, the Government charges that these 
and other actions of the defendants con- 
stitute a conspiracy and attempt to monop- 
olize ‘interstate trade and commerce in 
community television antenna equipment in 
violation of §2 of the Sherman Act (15 U. S. 
C. A. §2).% This section of the anti-trust 
laws condemns conspiracies or attempts to 
acquire the power to control prices in, or 
foreclose access to, a market. A finding of 
specific intent by the person or persons in- 
volved either to achieve this unlawful end 
or to conspire to do so is necessary to 
establish a violation of this section. Times- 
Picayune Publishing Co. v. United States 
[1953 Trape Cases § 67,494], 345 U. S. 594, 
626 (1953). This intent need not be proven 
by direct evidence but can be inferred from 
practices of the defendants. Interstate Cir- 
cut, Inc. v. United States [1932-1939 TRADE 
Cases ¥ 55,205], 306 U. S. 208 (1939). The 
Government contends that the requisite in- 
tent in the case at bar can be inferred from 
the defendants’ tie-in sales, corporate ac- 
quisitions and other activities. 


The trial judge finds that Jerrold’s policy 
of selling its equipment exclusively on a 
full system basis and in conjunction with a 
service contract, while not shown to be rea- 
sonable at all times in which it was in effect, 
was never intended by the defendants to 
drive competitors from the business of sup- 
plying equipment for community television 
antenna systems and to achieve a monopoly 
in this field for Jerrold. Among other things, 
it must be kept in mind that this policy 
was evolved and put into effect when Jer- 
rold first marketed community antenna 
equipment. At that time, both R. C. A. and 
Philco were entering the business. Further- 
more, the future of this brand new field was 
quite uncertain. It is highly unlikely that 
the most ambitious businessman would enter 
this business from the beginning with a 


i 


46 The maximum figure is based on evidence 
that in the fiscal year ending 2/2/59, Jerrold’s 
sales to its systems were approximately one- 
fifth of its total sales and there is evidence 
justifying a finding that Jerrold’s total sales in 
1959 amounted to 50% of the total national 
‘sales of community television antenna equip- 
‘ment. 

41 The facts set forth under this heading are 
consistent with plaintiff’s Requests for Findings 
of Fact Nos. 10, 11, 14-17, 24-29, 36, 40-42, 224, 
225, 226 (except that Jerrold never acquired 
more than an 80% interest in Key West Cable 
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Vision, Inc.), 227, 236, 237, 239, 240, and de- 
fendants’ Requests for Findings of Fact Nos. 
6-8, 10, 79, 81, 83, 89, 90, 92, 94-96, and 100. See 
defendants’ Answer to Supplemental Interroga- 
tory No. 37 for current holdings of Jerrold’s 
officers and directors in community television 
systems. 

48 ‘Every person who shall monopolize, or at- 
tempt to monopolize, or combine or conspire 
with any other person or persons, to monopolize 
any part of the trade or commerce among the 
several States shall be deemed guilty 
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policy intended to force such formidable 
competitors as these from the field and ac- 
quire the power to control prices or fore- 
close access to this market. The record 
contains numerous letters and memoranda 
of the defendants which, while confirming 
the existence of this policy, also indicate 
that their purposes were to promote the 
interests of their customers and to protect 
their investment in both the individual sys- 
tems and the industry as a whole.” The 
fact that this policy may have been con- 
tinued beyond the time it was in fact actually 
necessary does not mean that the defend- 
ants were not acting in good faith in main- 
taining it as long as they did. 


As already noted, it is impossible to say 
that the community systems acquired by 
Jerrold were purchased solely for invest- 
ment purpose. The record does indicate, 
however, that this was a primary purpose. 
Absent any proof of a sustained practice 
of arbitrarily supplying the equipment needs 
of these systems with Jerrold’s products, 
the court does not feel that it is fair to 
infer any monopolistic intent from acquisi- 
tions on this scale. While the practice may 
tend to create a monopoly, and thus be sub- 
ject to an injunction, it has not reached 
the point where it can be said to evidence 
an intent to achieve such a position.” 


The Government contends, however, that 
the defendants have engaged in other ac- 
tivities from which an intent to achieve a 
monopoly in the field of community tele- 
vision equipment can be inferred. In par- 
ticular, they charge that Jerrold’s salesmen 
threatened to install competing systems 
with the aid of “Eastern capital” if an 
operator refused to purchase Jerrold equip- 
ment and that the defendants misused cer- 
tain patents in an effort to force reluctant 
customers to purchase their equipment. 
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V-A. THREATS TO INSTALL COMPETING 
SYSTEMS 


The record indicates that the threats to 
install competing systems were made by 
only one person, Phil Hamlin, and occurred 
in only one section of the country.” Hamlin 
was associated with a distributor of Jer- 
rold’s community antenna equipment in the 
northwest section of the United States and 
became vice-president of Jerrold’s sales 
subsidiary, Jerrold Northwest, on May 23, 
1953, when it was created. 


Jerrold had entered into an agreement 
with J. H. Whitney & Company (herein- 
after “Whitney’”’), which was interested in 
investing money in community television 
antenna systems. Jerrold was to give Whitney 
a list of communities which met the tech- 
nical requirements for a successful operation. 
Whitney then. selected those which it felt 
offered the best opportunity for profit and 
organized a company to install and operate 
the system. Whitney agreed that these com- 
panies would purchase Jerrold equipment in 
compliance with Jerrold’s full system and 
service contract policy. 


Among the communities Jerrold recom- 
mended to Whitney as being suited for a 
community system from a technical stand- 
point were Wenatchee, Richland, Walla 
Walla and Aberdeen, in the State of Wash- 
ington. Whitney found that the first three 
of these systems satisfied its requirements 
but rejected the fourth. In each of these 
locations, another community television 
antenna company was already conducting 
an antenna site survey or was in the process 
of construction. Two systems could not 
operate profitably in most communities 
and, consequently, Whitney generally shied 
away from communities with other systems. 
However, if a community exhibited a suf- 
ficient profit potential and the other system 
showed signs of technical or other weak- 


4#° These documents include inter-office cor- 
respondence, as well as letters to outsiders, and 
were not written under circumstances which 
would suggest that they were meant to be self- 
serving. 

50 Intent is not a necessary element of a vio- 
lation of § 7 of the Clayton Act. United States 
v. du Pont & Co. [1957 TRADE CASES 
| 68,723], 353 U. S. 586, 589 (1957). 

51 The Government alleges two other threats 
of this nature, but the record is insufficient to 
establish them as such. On one occasion, a 
salesman named Titus mentioned to an operator 
who decided to use Entron equipment that 
“‘there was another party interested in operat- 


| 69,784 


ing a community antenna system in Corning.’’ 
This was no more than a statement of fact (see 
N. T. 1536). In the other instance, Shapp told 
an operator, who was installing a number of 
systems and who had rejected Jerrold equip- 
ment in favor of other equipment, that 
wherever Jerrold had a customer in a com- 
munity where that operator was also con- 
structing a system, there would necessarily be 
competition since Jerrold was interested in 
making sales and would, therefore, support its 
customer in any franchise dispute. There was 
no indication that Jerrold would actively solicit 
competition. The court sees no threat in this 
statement under the circumstances. 
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nesses, indicating it would not be com- 
pleted or, if completed, would not produce 
satisfactory results, Whitney would go ahead. 
Thus it was that Whitney entered these 
three cities, despite the existence of another 
community antenna company there, on the 
recommendation of Jerrold that these other 
systems had little prospect of success. 
Absent any circumstances which indicate 
improper purposes on the part of Jerrold, 
these actions are perfectly legitimate. 


Phil Hamlin was the Jerrold representa- 
tive in the Northwest who handled its deal- 
ings with Whitney, as well as its sales in 
in that area, In his sales efforts, he had 
encountered considerable resistance to Jer- 
rold’s full system and service contract sales 
program. In an effort to overcome this 
resistance and induce operators to purchase 
Jerrold equipment on its terms, Hamlin 
told several operators that if they did not 
purchase Jerrold equipment they would 
be faced with competition. These threats 
did not merely indicate that, if someone 
else was interested in installing a Jerrold 
system in the same community, he would 
back them, but rather indicated that he 
would take positive steps to secure a com- 
petitive system. The system operators in 
Wenatchee, Richland and Walla Walla 
were among those threatened by Hamlin 
in this manner. Jerrold relied on Hamlin 
in making its recommendations to Whitney. 
It is fair to infer that Hamlin’s statements 
to Whitney and his superiors were designed 
to enable him to carry out his threats and 
did not represent a completely disinterested 
opinion. The successful picture produced 
by the initial operator in Wenatchee sup- 
ports this conclusion. Hamlin also fol- 
lowed up his threats in Lewiston, Idaho, 
with a system backed by a group from 
Spokane. In addition, he made similar 
threats, all referring to backing by Whitney 
or eastern capital, to operators in Chehalis 
and Aberdeen, Washington, and Living- 
ston, Montana, although Whitney never 
expressed an interest in these locations. 


Hamlin’s actions described above consti- 
tute most improper conduct. His ultimatum 
of buy Jerrold or be faced with competition 


52 Washington, Oregon, Idaho and Western 
Montana. 

88 Plaintiff's Requests for Findings of Fact 
Nos. 126-143, 145-147, 149-156, 158, 159, 161-164, 
166-171, 177-180, 173 & 174 (except that the 
words ‘‘representatives of the defendants’’ 
should be deleted in the latter two Requests) 
and defendant’s Requests for Findings of Fact 
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backed by substantial resources was clearly 
intended to promote the sale of Jerrold 
equipment to the exclusion of the equip- 
ment of other concerns. The natural effect 
of such a campaign, if successful, would be 
to create a monopoly for Jerrold in the 
Northwest. Hamlin must be found to have 
intended the natural consequences of his 
actions and his intent can be attributed to 
Jerrold Northwest, since he was acting in 
his capacity as an officer of that corpora- 
tion. The court feels that this intent need 
not be imputed to any of the other corpo- 
rate defendants, however. While Jerrold 
Northwest was an agent of Jerrold and the 
latter was responsible for its wrongs under 
the doctrine of respondeat superior, the 
agent’s intent is not imputed to its princi- 
pal. There is nothing in the record to indi- 
cate that any of the other defendants had 
knowledge of Hamlin’s threats and con- 
doned his conduct. Thus, the court con- 
cludes that Jerrold Northwest did attempt 
to create a monopoly in the market for 
community television antenna equipment 
in its sales territory™ in violation of §2 
of the Sherman Act. It also concludes 
that the intent evident from Hamlin’s con- 
duct can only be imputed to Jerrold North- 
west Milton Shapp and Jerrold Electronics 
Corporation and not to any of the other 
defendants.” 


V-B. Misuse oF PATENTS 


On April 29, 1954, Jerrold acquired the 
Kallman Patent (Patent No. 2,394,917) 
covering the master antenna principle em- 
ployed in community antenna systems.™ 
In May of that year, the managers of Jer- 
rold affiliated companies and Jerrold’s sales 
engineers were informed of this fact and 
told that Jerrold planned to enforce its 
rights under the patent by requiring all new 
systems to be licensed. People purchasing 
Jerrold equipment would automatically be 
licensed, while those using non-Jerrold 
equipment woud be charged a fee. They 
were told that the income from these 
licenses would be used to expand Jerrold’s 
school program, which be opened to person- 
nel from all licensed systems. The infor- 


Nos. 59-65 and 68 are not inconsistent with the 
facts set forth under this subheading. Many 
of these findings go into the transactions in 
question in more detail than the court deems 
necessary, but they are basically correct. 

54 The validity of this patent has never been 
tested. 
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mation and forms necessary to implement 
this program were to be passed on to the 
sales force as soon as they were available. 
This plan was the subject of unfavorable 
comment from Jerrold’s salesmen and rep- 
resentatives of various branches of the 
industry. As a result, Jerrold informed 
its sales force on June 8, 1954, that it had 
decided not to put the plan into operation. 

The requisite monopolistic intent cannot 
be gleaned from Jerrold’s decision to en- 
force its patent in the manner outlined. 
It would, of course, be possible for Jer- 
rold to issue licenses in a way which would 
unfairly discriminate against the equipment 
of other manufacturers. The limited action 
taken by Jerrold under this plan before it 
was abandoned does not indicate that any 
scheme of this sort was contemplated. 
The record establishes that several sales- 
men did mention the patent in the course 
of their negotiations with potential cus- 
tomers. Except for the two instances dis- 
cussed below, however, there is no indication 
that anything was said from which it could 
be inferred that Jerrold intended to use 
the Kallman Patent for improper purposes.” 


One Foscoe Hendrick testified that a 
Jerrold salesman tried to pressure him into 
buying Jerrold equipment, stating that they 
owned patents and if he bought non-Jerrold 
equipment, he might get hiinself in trouble. 
Hendrick bought the other equipment any- 
way. In addition, the defendants admit 
that Shapp told representatives of a com- 
pany planning on installing a system in 
Victoria, Texas, that Jerrold would take 
whatever action was necessary to enforce 
its patent position, when he learned that 
they decided not to continue under a WK-1 
contract they had signed with Jerrold after 
the field survey had been conducted and 
intended to use Entron equipment. While 
Shapp’s remarks were ill-considered, they 
do not appear to have been motivated by 


5 See testimony of J. Hastings (N. T. 2566), 
K. Crawford (N. T. 793-5), and defendant 
Shapp’s letter to G. Morrell (Exhibit P-17, 
p. 6, par. 6). The defendants have not been 
shown to be responsible for the remarks at- 
tributed to an attorney for a group competing 
with Crawford for the Farmington, N. M., 
franchise. Also, there is no evidence in the rec- 
ord of the existence of the facts set forth in 
plaintiff's Request for Finding of Fact No. 212. 
The testimony was properly admitted only for 
the limited purpose of showing Mr. Morrell’s 
state of mind (N. T. 654). 

5¢It would seem that the Teletenna Corp. 
was acting within its rights in terminating the 
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a desire to restrain competition but by his 
keen disappointment at losing a system he 
thought he had sold. The Victoria system 
was particularly important to Jerrold be- 
cause it would have served as a showplace 
system in an area where the community 
television antenna industry was just getting 
started. Furthermore, Shapp felt he had 
been treated discourteously by the Tele- 
tenna people and that Jerrold equipment 
had not been given fair consideration. 
The fact that Shapp was piqued does not 
excuse his improper threat, but does ex- 
plain away any inference of monopolistic 
intent. This is particularly so in view of 
the fact that he was shown to have made 
a threat in only one instance. No con- 
tinued practice along this line, such as that 
carried out by Phil Hamlin, was estab- 
lished.” The court feels compelled to con- 
clude that the two isolated and unrelated 
threats uncovered by the Government are 
an insufficient basis on which to make a 
finding that any or all of the defendants 
intended to acquire a monopoly.™ 


VI. RicHt to INJUNCTIVE RELIEF 


The defendants state that since they have 
abandoned the sales policies complained of 
for several years and no predatory prac- 
tices have been shown since 1954, the Gov- 
ernment is not entitled to injunctive relief. 
While the court found that the defendants 
did not abandon their sales policies because 
of the Government suit, it cannot say that 
this factor did not deter them from rein- 
stituting these policies at a later date. In 
all their actions, defendants have ventured 
close to the brink. This extreme lack of 
caution prevents the court from concluding 
that there is no reason to believe that these 
practices would not be resorted to again in 
the future. United States v. W. T. Grant 
Company [1953 Trave Cases {[ 67,493], 345 
U. S. 629, 633 (1953); I. C. C. v. Barron 


contract at that point (see p. 179, par. II, of 
Exhibit P-193) and that Shapp was not reason- 
able in his belief that it had breached the 
contract. 

57 See p. 47 ff., supra. 

588 The court also finds nothing in the use 
made of the Arbeiter Patent from which such 
an intent can be reasonably inferred. 

Plaintiff's Requests for Findings of Fact Nos. 
182-7, 189-201, 203-5, 207-210 and 213-222 and 
defendant’s Requests for Findings of Fact Nos. 
70-73, 76, and 77 are not inconsistent with the 
facts set forth under this sub-heading and the 
details are basically correct. 
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Trucking .Company, 276 F.2d 275. (3rd 
Cir. 1960); United States v. Aluminum Com- 
pany of America [1944-1945 TrapE CASES 
7 57,342], 148 F. 2d 416 (2nd Cir. 1945). 


Conclusions of Law 


1. The court has jurisdiction over the 
parties and over the subject matter. 


2. The policy of the defendants of selling 
Jerrold equipment on a full system basis 
and of selling Jerrold equipment only in 
conjunction with a service contract violated 
no provision of the anti-trust laws at its 
inception. 


3. The defendants have failed to satisfy 
their burden of proving the continuing 
existence of the facts necessary to the law- 
fulness. of the policy of selling Jerrold 
equipment on a full system basis and of 
selling Jerrold equipment only in conjunc- 
tion with a service contract. 


4. The continuing understanding and 
agreement among the defendants and inde- 
pendent distributors and manufacturers’ 
representatives, during at least part of the 
time stich understanding and agreement 
was in effect, to refuse to sell separate 
items of Jerrold community antenna sys- 
tem equipment to system operators using 
equipment purchased from manufacturers 
other than Jerrold and to require operators 
and prospective operators of community 
systems to subscribe to Jerrold engineer- 
ing services and to purchase Jerrold equip- 
ment exclusively as conditions of purchasing 
any Jerrold equipment constitutes a com- 
bination and conspiracy in unreasonable 
restraint of interstate commerce in com- 
munity television antenna system equip- 
ment in violation of §1 of the Sherman Act 
G5ULSICALS Di 


5. The defendants’ sales of community 
television antenna system equipment upon 
the condition that the purchaser subscribe 
to Jerrold engineering services and pur- 
chase their full requirements for system 
equipment from Jerrold, during some of 
the time sales on such conditions were 
made, constitute violations of §1 of the 
Sherman Act (15 U. S.C. A. $1). 

6. The defendants have contracted to 
sell and have sold community television 

39In addition to those already covered, the 
court also finds. that plaintiff's Requests for 


Findings of Fact Nos. 1-7, 231, 235 and 243-247 
and defendants’ Requests for Findings of Fact 
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antenna system equipment upon the unlaw- 
ful condition and-with the. unlawful agree- 
ment. and understanding that the purchaser 
thereof. shall. not use or deal in similar 
equipment manufactured by their competi- 
tors-with the effect of substantially lessen- 
ing competition and tending to create a 
monopoly in interstate trade and commerce 
in community television antenna system 
equipment in violation of §3 of the Clayton 
ACEO Uo. C. Ane Se) 


7. The written. service contracts or oral 
understanding and agreements between de- 
fendants and operators of community sys- 
tems that said operators not install as part 
of their systems any equipment not ap- 
proved by Jerrold violated no provisions 
of the anti-trust laws. 


8. The provision in the 103 series con- 
tracts, whereby community system opera- 
tors agreed to use only Jerrold equipment 
to increase the number of channels re- 
ceived and distributed by their systems up 
to three channels, has the effect of fore- 
closing competitors'of the defendants from 
a substantial market in violation of §1 of 
the Sherman Act (15 U.S. C. A. §1) and 
§ 3 of the Clayton Act (15 U.S. C..A. § 14). 


9. The line of commerce affected in the 
violation by defendants of §3 of the Clay- 
ton Act is the total demand by operators 
of community television antenna systems 
throughout the United States for commu- 
nity system equipment. 

10. The effect of each of the acquisitions 
by the defendant Jerrold of community 
television antenna systems and the cumu- 
lative effect of the entire series of said 
acquistions is to foreclose competitors of 
the defendants from a share of the market 
in community television antenna system 
equipment. The effect of any future acqui- 
sitions may be to substantially lessen com- 
petition and to tend to create a monopoly 
in the sale and distribution of said equip- 
ment in various sections of the United 
States in violation of §7 of the Clayton 
Acti (bss. C.A--8 18). 


11. The line of commerce affected in the 
violation by defendants of §7 of the Clay- 
ton Act is the total demand throughout the 
United States for community television 
antenna equipment. 

Nos. 1-5, 14, 19, 24, 27, 30, 31, 53, 55, 85, 109-113, 
123 and 124 are consistent with this opinion and 


basically correct. All Requests for Findings of 
Fact inconsistent with this opinion are denied. 
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12. None of the activities of the defend- 
ants disclosed in the record (except Jer- 
rold Northwest to the extent indicated 
below) constitute a conspiracy or attempt 
to monopolize interstate trade and com- 
merce in community television antenna 
equipment in violation of §2 of the Sher- 
man Act (15 U.S. C. A. § 2). 


13. The threats of Philip Hamlin, while 
Vice President of Jerrold Northwest, to 
install and the installation of competing 
community television antenna systems in 
those communities in which operators or 
prospective operators of community sys- 
tems refused to purchase Jerrold equipment 
upon its terms had the effect of forcing 
such operators to discontinue the construc- 
tion or operation of such systems and 
depriving competing manufacturers of equip- 
ment of existing and potential customers 
and constituted an attempt to monopolize 
interstate trade and commerce in com- 
munity television antenna system equipment 
in that company’s sales area in violation of 
§2 of the Sherman Act (15 U. S. C. A. § 2). 


14. The market which was the subject of 
the attempt to monopolize by the defendant 
Jerrold Northwest is the total demand by 
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operators of community television antenna 
systems for community system equipment 
in Washington, Oregon, Idaho and West- 
ern Montana. 


15. In addition to the foregoing, the 
court affirms and adopts plaintiff's Re- 
quests for Conclusions of Law Nos. 1-5 and 
7-12 and defendants’ Requests for Con- 
clusions of Law Nos. 2, 3, 17 and 23. 


16. The plaintiff is entitled to an injunc- 
tion with respect to the violations found 
in Conclusions Nos. 4-6, 8, the last sentence 
of 10, and 13 above. Plaintiff is not entitled 
to an order requiring that the defendant 
Jerrold Electronics Corporation divest itself 
of the ownership of the community systems 
it has acquired to this date, as listed in 
plaintiff's Request for Finding of Fact 
No. 226. 


17. All requests for Conclusions of Law 
inconsistent with the foregoing are denied. 


The plaintiff is instructed to submit a 
form of decree in accordance with this 
opinion within three weeks. The defendants 
have two weeks after receipt of plaintiff's 
suggested decree within which to submit 
any comments they may have.” 


[69,785] Herman Schwabe, Inc. v. United Shoe Machinery Corp. 
In the United States District Court for the Eastern District of New York. Civil 


Action No. 17660. Filed July 25, 1960. 


Clayton Act 


Discovery and Inspection—Profit and Loss Statements—Memoranda on Interview of 
Prospective Witness.—The desire to use classified profit and loss statements to prepare 
evidence on the issue of damages was not sufficient good cause to justify discovery and 
inspection under Rule 34 of the Federal Rules of Civil Procedure. Memoranda of the 
defendant’s attorneys who interviewed a prospective witness for the defendant were priv- 
ileged as they related to transactions between attorney and client. Discovery, therefore, 


was denied. 


See Private Enforcement and Procedure, Vol. 2, { 9013.825. 


Memorandum 


BRUCKHAUSEN, Chief Judge [Jn full text]: 
The plaintiff moves for enlargement of time 
until November 1, 1960, to comply with the 
provision of calendar rule 1(b); to complete 


® The following briefs and memoranda have 
been submitted to the court in regard to this 
matter and have been filed with the Clerk in a 
single envelope marked Document No. 56: 
Plaintiff's Trial Brief, Defendants’ Trial Brief, 
Plaintiff's Memoranda re (a) Prayer for In- 
junctive Relief, (b) Defense That Acquisitions 
Were Solely For Investment, and (c) Defense 
of Failing Financial Condition, and plaintiff’s 
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discovery under the Federal Rules of Civil 
Procedure; and an order directing the de- 
fendant to produce for plaintiff’s inspection 
documents numbered 1 to 10 in the notice 
of motion. 


letter of April 22, 1960, concerning the relevant 
market. In addition, the following documents 
have been filed: Plaintiff's Requests for Find- 
ings of Fact and Conclusions of Law (Docu- 
ment No. 51), Defendants’ Requests for 
Findings of Fact and Conclusions of Law (Doc- 
ument No, 54), and Plaintiff's Objections and 
Comments Concerning Defendants’ Requests 
(Document No. 55). 
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- The production of all of the said docu- 
ments other than those referred to as items 
7 and 8 has previously been denied by Judge 
Zavatt in Schwabe v. United Shoe Machinery 
Corporation [1959 TravE Cases J 69,346], 23 
F.R. D. 251, and by Judge Bryan in Buscher 
uv. United Shoe Machinery Corporation [1958 
TRADE CASES {[ 69,221], 23 F. R. D. 183. 
Items 1 to 6 inclusive, 9 and 10 were sub- 
mitted to Judge Zavatt who upheld the 
defendant’s contention of attorney-client privi- 
lege. The plaintiff in this renewal motion 
has failed to allege any valid reasons why 
Judge Zavatt’s ruling should not prevail. 
The production of the classified profit and 
loss statements of the defendant is desired 
by the plaintiff to prepare evidence on the 
issue of damage. Judge Bryan in Buscher 
v. United Shoe Machinery Corporation, supra, 
rejected this contention. Inspection under 
Rule 34 is not available unless the party 
show good. cause. In the case at bar as in 
the Buscher case, supra, the plaintiff demands 
this statement as an aid in the determination 
of the said issue. This reason is not sufficient 
to require its production under Rule 34. 


Cited 1960 Trade Cases 
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The two documents not previously con- 
sidered are memoranda of Theodore Kiendl 
and Mr. Ward, both attorneys who inter- 
viewed Herman Schwabe a prospective 
witness for the defendant. They relate to 
transactions between attorney and client 
and hence are privileged. Hickman v. Tay- 
lor, 329 U.S. 495. 


The plaintiff desires enlargement of time 
in order to complete depositions of wit- 
nesses and prepare experts on the question 
of damage. An inspection of the file reveals 
that issue herein was joined over three 
years ago. Subsequent to that date judges 
of this court ordered the filing of a Note 
of Issue by the plaintiff. Extensions of time 
were granted permitting the plaintiff to 
complete his pre-trial procedures and appeal. 
Such procedures must be completed and a 
statement of readiness filed on or before 
September 1, 1960, in compliance with the 
provision of calendar rule 1(b). 


Settle order on notice. 


[69,786] The River Plate Corporation v. The Forestal Land, Timber and Railway 


Co, Ltd.; La Forestal S. A. de Tierras Maderas y Explotaciones Commerciales e Indus- 
triales; The Olson Importing Company, Inc.; Barkey Importing Co. Inc.; Michael Lees; 
James M. Cavanaugh; Protan S. R. L.; Herman J. Landauer; Carl O. Olson, Richard 
Olson and Richard S. Turner, individually and doing business as Olson Importing Com- 
pany, a partnership; Jacob A. Barkey and George F. Taylor. 


In the United States District Court for the Southern District of New York. Civil 
Action No. 60-483. Dated August 4, 1960. Filed August 5, 1960. 


Clayton Act 


Depositions—Jurisdictional Facts—Effect of Prior Presence.—Depositions to establish 
whether the court had jurisdiction over a group of non-U. S. corporations were proper. 
The defendants had filed affidavits purporting to establish that they were not to be 
“found” in any district in the United States and that prior agreements with their former 
agents had been rearranged to make them independent contractors. Plaintiff contended, 
however, that this arrangement was actually a phase of the alleged conspiracy. Also, the 
court noted, the fact that the defendants had been “present” earlier indicated the desirability 
of further exploration as to whether they were still present, and examination of decided 
cases indicated that a liberal approach to the question of jurisdiction in antitrust cases was 
desirable. However, the court directed that the depositions were to be limited to matters 
of jurisdiction because, if the defendants were right in their claim, it would have been 
grossly unfair to subject them to examination as to the merits and the prejudice to the 
defendants far outweighed the extra expense entailed in taking another set of depositions 
on the merits. 


See Private Enforcement and Procedure, Vol. 2, { 9013.775. 


Corporate Presence—Prior Activities—Former Agents.—Motions to quash service of 
process on non-U. S. corporate defendants were held in abeyance, notwithstanding con- 
tentions that the companies’ agreements with former U. S. agents had been revised to 
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make the former agents independent contractors. A checklist of activities, customarily 
viewed as bearing on the question of corporate presence, also submitted to show non- 
presence, was held not to be of controlling significance here but merely an additional factor 
to be taken into account. The fact that there may have been prior activities sufficient to 
constitute presence in the jurisdiction was an indication that the matter should not be 
determined on affidavits alone, but that an opportunity should be given to determine whether 
such activities had in fact continued and whether the service is valid. 


See Private Enforcement and Procedure, Vol. 2, J 9008.150, 9008.350. 


Depositions—Outside U. S.—Costs and Counsel.—Where depositions were to be taken 
of non-U. S. corporate defendants in foreign countries, the plaintiff was required to pay in 
advance the expense of the American counsel’s attendance including a reasonable counsel 
fee. Representation by foreign counsel, trained in common law, was not accepted by the 
court for the reason that U. S. theories of jurisdiction would be found elusive and jurisdic- 
tion was the subject matter of the examination. The amount paid was to be a taxable cost 
in the event that the plaintiff recovered the cost of the action. Those foreign defendants 
which had a common counsel were limited to one counsel in both foreign countries. 


See Private Enforcement and Procedure, Vol. 2, { 9013.775. 


For the plaintiff: Guggenheimer & Untermyer, New York, New York, Harry Hoff- 
man and Marvin E. Pollock of Counsel. 


For the defendants: Cleary, Gottlieb, Steen & Hamilton, New York, New York, Leo 
Gottlieb of Counsel for The Forestal Land, Timber and Railways Co. Ltd. and La Forestal 
Argentina S. A. de Tierras, Maderas y Explotaciones Commerciales e Industriales; Rosen- 
man, Goldmark, Colin & Kaye, New York, New York, Seymour D. Lewis, Asa D. Soko- 
low, Gilbert S. Edelson of Counsel for Barkey Importing Co. Inc., Jacob A. Barkey and 
Protan S. R. L.; Emmet, Marvin & Martin, New York, for The Olson Importing Company, 
Inc., Olson Importing Company, a Partnership, Carl O. Olson and Richard Olson, and 
Richard S. Turner. 


Opinion 
[Service of Process] 


BryAn, District Judge [In full text]: This 
is a private anti-trust suit alleging a con- 
spiracy to monopolize trade and commerce 
in quebracho and wattie extracts used in 
the tanning of leather, in violation of the 
Sherman, Clayton, and Wilson Tariff Acts, 
15..U...S. C..§8:1, 27,:44. Broad «injunctive 
relief and damages in the sum of $3,600,000 
are sought. 


Plaintiff River Plate Corporation is a 
Delaware corporation. The fourteen de- 
fendants named include eight which appear 
to be residents of foreign countries. Service 
of process has been made on most of the 
domestic defendants. Plaintiff also claims 
to have effected service on The Forestal 
Land, Timber and Railway Co. Ltd., a 
United Kingdom corporation, (Forestal 
London) and La Forestal S. A. de Tierras 
Maderas y Explotaciones Commerciales e 
Industriales, an Argentine corporation, 
(Forestal Argentina) by serving defendants 
Barkey Importing Co. Inc. (Barkey), The 
Olson Importing Company, Inc. (Olson) in 
this district, and James M. Cavanaugh in 
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New Jersey, as agents of these defendants. 
Defendant Protan S. R. L. (Protan), an 
Argentine entity claiming to be a limited 
partnership, is also claimed to have -been 
served by service on defendants Barkey and 
Olson as its agents. 


[Motion to Quash] 


Defendants Forestal London, Forestal 
Argentina and Protan have moved, pursu- 
ant to Rule 12(b), F. R. C. P., to quash 
service of process and to dismiss the com- 
plaint as to each of them on the grounds 
that they are not amenable to service of 
process here and that service was not ef- 
fected on persons on whom service could 
be made on their behalf under Rule 4(d), 
F. R. C. P., or authorized to receive service 
for them. 


Plaintiff opposes these motions and has 
cross-moved to hold the motions in abey- 
ance until it has had the benefit of discovery 
and has taken depositions here and abroad. 
Motions previously made-by plaintiff for the 
issuance of letters rogatory to take deposi- 
tions in England and Argentina are also 
now before me. In addition, plaintiff has 
served notices to take various depositions 
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in this country which have not yet proceeded 
pending decision of the motions before me. 


[Jurisdiction Contested] 


The first question is whether the motions 
to dismiss for lack of in personam jurisdic- 
tion over the two Forestal defendants and 
Protan should be determined on the merits 
at this time, or whether such motions should 
be held in abeyance pending the taking of 
depositions by plaintiff in an attempt to 
elicit facts to sustain jurisdiction. There is 
a subsidiary dispute as to whether such 
depositions, if allowed, should be confined 
to jurisdictional facts only or should also 
cover the merits. Defendants Olson and 
Barkey, concerning whom there is no juris- 
dictional question, contend that depositions 
of plaintiff on the merits which they have 
already noticed have priority and should be 
permitted to proceed without delay before 
plaintiff examines them. 


The three defendants contesting jurisdic- 
tion contend that the affidavits and docu- 
ments which they have submitted clearly 
establish that they are not inhabitants of 
nor may they be found in this district or in 
any district in the United States within the 
meaning of Section 12 of the Clayton Act. 
They say that plaintiff has wholly failed to 
meet its burden of sustaining jurisdiction 
and that they have demonstrated that depo- 
sitions would be fruitless on that subject. 
They urge that they have so conclusively 
established that they cannot be “found” 
within the districts in which service was 
made that plaintiff should not be permitted 
to take any depositions at all and that they 
are entitled to a dismissal of the complaint 
as to them without further ado, relying on 
such cases as Jones v. Davega Stores Corp., 
D. iG7SiieD2 iN ¥s-10) Ba RiD.s 434, aff'd 
sub nom Jones v. Motorola, Inc., 2 Cir., 186 
F. 2d 707; Kilpatrick v. Texas & Pac. Ry., 
DEES Dr NI, 972 Ee Supp:'635,° 638, 
reversed 166 F. 2d 788, cert. den. 335 U. S. 
814; and Newmark v. Abeel, D. C. S. D. 
N. Y., [1952 Trave Cases § 67,268], 102 F. 
Supp. 993. 


But in the area of jurisdiction in personam 
generalizations are not particularly helpful 
and each case must be judged on its own 
facts. Lightner v. Pilgrim Paper Corp., D. C. 
S. D. N. Y., 152 F. Supp. 504; Pickthall v. 
Anaconda Copper Mine Co., D.C. S. D. N.Y, 
73 F. Supp. 694. 
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I will not attempt to discuss in detail the 
voluminous affidavits before me, nor the 
checklist of facts which defendants say 
should be determinative of whether they 
can be found here. It may be noted, how- 
ever, that the affidavit submitted by the 
plaintiff, liberally viewed, presents at least 
some facts which call into question what the 
defendants claim the facts to be with re- 
spect to their activities here within the last 
few years. 


In any event, as helpful as a checklist 
of activities which are customarily viewed 
as bearing on the question of corporate 
presence within the jurisdiction may be in 
the usual case, it is not of controlling signi- 
ficance here. Even in the run-of-the-mill 
case the checklist approach is not neces- 
sarily determinative of the jurisdictional 
question. For example, as I have noted, 
such matters as bank accounts, listing in 
telephone directories and office space “are 
merely additional factors to be taken into 
account and are in no way controlling.” 
Ostow & Jacobs, Inc. v. Morgan-Jones, Inc., 
Do CaS.D. ON. GY. 2/5. 2. upp, 1506154, 


The case at bar is not the usual case. 


[Withdrawal from Jurisdiction] 


Here, the Forestal defendants candidly 
state that they have arranged their affairs 
so that they will not be “found” in the 
United States for purposes of suit. Changes 
in such arrangements were made after a 
prior anti-trust suit had been brought against 
them which was settled. The Forestal de- 
fendants carefully reworked their agree- 
ment with their distributors Barkey and 
Olson and with defendant Cavanaugh with 
the object of withdrawing from the juris- 
diction, if, in fact, they were ever here. The 
agreements with Barkey and Olson now in 
force on their face indicate that these dis- 
tributors are independent contractors who 
have no agency relationship with the For- 
estal companies or Protan, and that Cava- 
naugh has presently no direct relationship 
at all with the Forestal corporations. How 
different the relationships were prior to 
these changes in arrangements is by no 
means clear. 


[Prior Presence] 


Plaintiff contends that depositions will 
establish that the formal arrangements do 
not show the present true relationship be- 
tween Barkey, Olson and Cavanaugh and 
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the Forestal defendants, and that a prior 
relationship subjecting defendants to ju- 
risdiction persists. They contend further 
that concealment of such relationship is a 
part of the conspiracy to restrain commerce 
which is the gravamen of the complaint. 


The Forestal defendants urge on the 
other hand that the best plaintiff has done 
up to now is to suggest that they may have 
been present here a year or two before serv- 
ice was attempted in this case. They point 
out that prior presence in the jurisdiction, 
standing by itself, will not ordinarily serve 
to sustain service of process and that cor- 
porate defendants are at liberty to with- 
draw from a jurisdiction if they so desire. 


However, the fact that there may have 
been prior activities sufficient to constitute 
presence in the jurisdiction is at least an 
indication that a motion to dismiss for lack 
of jurisdiction should not be determined on 
affidavits alone, but that plaintiff should be 
afforded an opportunity to explore the ques- 
tion of whether such activities have in fact 
continued and whether the service is valid. 
It has been held error under such circum- 
stances to grant a motion to dismiss for 
want of jurisdiction without affording plain- 
tiff an opportunity to explore the facts. 
Monteiro v. San Nicolas, S. A., 2 Cir., 254 
F. 2d 514. 


' Here, the fact that the prior anti-trust 
action was settled indicates that there was 
at least a real question as to whether the 
Forestal defendants were present here when 
that suit was brought. Whether that ques- 
tion still remains should not be determined 
without giving plaintiff an opportunity to go 
into the facts. 


Moreover, the desirability of a somewhat 
liberal approach to the question of jurisdic- 
tion under Section 12 of the Clayton Act 
is indicated by the guarded dictum in United 
States v. Scophony Corp. [1948-1949 Trapr 
CasEs ] 62,238], 333 U. S. 795, 816-17. With- 
out considering at this stage the implica- 
tions of the Scophony case it at least points 
to a rather full exploration of the facts 
with respect to jurisdiction in anti-trust 
cases, 

[Matter of Discretion] 


Whether or not depositions should be 
permitted on such a motion as this is a 
matter of discretion, as the Forestal defend- 
ants readily concede. In my view under the 
facts and circumstances in this case discre- 
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tion should be exercised so as to give plain- 
tiff an opportunity to take depositions as to 
jurisdictional facts. 4 Moore, Federal Prac- 
tice, (2d ed.) pp. 1046-47. The decision of 
the motions made by the Forestal defend- 
ants will be held in abeyance pending the 
taking of such depositions. 


There is less before me to support juris- 
diction over the defendant Protan than 
over the Forestal defendants. Whether the 
defendant has shown sufficient to justify 
the taking of depositions on the jurisdic- 
tional question is not free from doubt. How- 
ever, it appears that Protan concededly plays 
a part in the dealings between Forestal 
Argentina and Barkey. In view of this, and 
of the somewhat obscure relationships be- 
tween those alleged to be a part of the 
Forestal complex of companies operating in 
many quarters of the globe, it would be 
unwise to determine the Protan motion to 
dismiss on jurisdictional grounds before the 
depositions on the jurisdictional question 
have been taken and the motions of the 
Forestal defendants are ready for decision. 
I will therefore, in the exercise of my dis- 
cretion, also permit the taking of deposi- 
tions on the question of jurisdiction over 
Protan and also hold the Protan motion to 
dismiss for want of jurisdiction in abeyance 
pending the completion of depositions. 


[Linutations of Depositions] 


The next question is the extent to whick 
plaintiff will be permitted to go on suck 
depositions. 


Despite the earnest protestations of plain- 
tiff that it should be permitted to examine 
the Forestal defendants, Protan, the Ameri- 
can defendants and a number of witnesses 
on all phases of the case at this time, I am 
not persuaded that it should be allowed to 
do so. The threads upon which the plain- 
tiff presently bases its claim of jurisdiction 
are slender against the Forestal defendants 
and even more slender against Protan. If 
the moving defendants are right in their 
claim that they are not to be “found” within 
the jurisdiction, it would be grossly unfair 
to subject them to examination as parties 
and to force them to disclose private and 
confidential material with respect to their 
business practices. Although the complaint 
alleges classic violations of the Anti-Trust 
Acts, if this court has no jurisdiction over 
the moving defendants they should not be 
placed in the position of being forced to 
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disclose details of transactions which may 
be entirely lawful under foreign law. 


Moreover, if jurisdiction is found to be 
lacking, the moving defendants would have 
been put to a heavy and entirely unjustifiable 
burden and expense, not only on the depo- 
sitions taken of them as parties but on the 
depositions of the other defendants and of 
the proposed witnesses. The moving de- 
fendants would doubtless be forced for their 
own protection to participate in any general 
examination on the merits, a burden which 
would be quite unnecessary if the jurisdic- 
tional question were decided in their favor. 


[Burden to Establish Jurisdiction] 


The plaintiff's plea that heavy burden and 
extra expense would be entailed if it were 
required to take one set of depositions on 
the question of jurisdiction and another set 
on the merits should jurisdiction be sus- 
tained, is far outweighed by the prejudice 
to the moving defendants which would re- 
sult from enlarged examinations at this time. 
After all the burden is on the plaintiff to 
establish jurisdiction, McNutt v. General 
Motors Acceptance Corp., 298 U. S. 178; Hol- 
land v. General Motors Corp., D. C. S. D. 
N. Y., 75. F. Supp. 274, aff'd sub nom 
Battaglia v. General Motors Corp., 169 F. 2d 
254, cert. den., 335 U. S. 887. On the present 
record there is grave doubt as to whether 
plaintiff can sustain its burden. Confining 
such depositions to jurisdictional facts in 
cases like this is now common practice and 
such practice will be followed here. See, 
e. g., Blair Holding Corp. v. Rubinstein, D. C. 
S. D. N. Y., 159 F. Supp. 14. 


[Additional Limitations to Depositions] 


I consider that the issues as to jurisdic- 
tion have been determined by the volumi- 
nous papers submitted on these motions. 
These issues are confined to whether or not 
the Forestal defendants can be found here 
through their alleged agents Barkey, Olson 
and Cavanaugh and whether or not Protan 
can be found here through its alleged agents 
Barkey and Olson. The depositions will be 
strictly limited to such issues. The period of 
time to be covered will be limited to the 
three years immediately prior to February 
4, 1960, the date when service is claimed 
to have been effected in this action. It is 
the relationship between the defendants and 
their respective alleged agents and any 
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other activities which they carried on within 
the Southern District of New York in con- 
nection therewith during this period which 
is the subject matter of the examination, 
and nothing else. 


I recognize that spelling out limits of the 
depositions is difficult and troublesome, Such 
limits will be appropriately defined in the 
letters rogatory to be issued pursuant to 
order of the court. The subject matter to 
be covered in the depositions to be taken by 
plaintiff in this country will be similarly 
limited in orders to be entered pursuant to 
this decision. Since counsel are more fa- 
miliar with the problems likely to be en- 
countered than the court.can be, both sides 
will frame and submit such limitations and 
restrictions as they deem appropriate. 


[Non-Contestants Right of Priority] 


I have noted that defendants Barkey Im- 
porting Co. Inc. and Jacob A. Barkey, and 
The Olson Importing Company, Inc., the 
individual Olson defendants and the mem- 
bers of the Olson partnership have noticed 
depositions to be taken of the plaintiff prior 
to the depositions which the plaintiff now 
seeks to take. No motions were made by 
plaintiff to vacate or modify defendants’ no- 
tices. Indeed, there is a stipulation between 
counsel for plaintiff and counsel for Barkey, 
approved by order of the court, specifically 
providing that their depositions shall pro- 
ceed first. The right to priority of deposi- 
tions is of considerable importance to these 
defendants, particularly since it is probable 
that some overlap between the question of 
jurisdiction and the merits will occur during 
the course of plaintiff's examinations. More- 
over, these defendants assert that they can 
establish by such depositions that plaintiff 
is not entitled to maintain the action against 
them. I see no reason why they should lose 
the priority of examination to which they 
are entitled merely because plaintiff has 
become involved in a dispute as to jurisdic- 
tion with other defendants. The defendants 
not contesting jurisdiction who have served 
prior notices to take depositions of the 
plaintiff on the merits may proceed to do so 
at a date to be agreed upon by counsel or 
fixed by the court. 


The depositions to be taken by the plain- 
tiff of the defendants who have noticed dep- 
osition on the question of jurisdiction will 
not commence until after the completion of 
the defendants’ depositions of the plaintiff. 


1 69,786 


77,118 


Counsel for the Forestal defendants and 
for Protan may attend such depositions if 
they so desire but shall not participate in 
them until their status as parties has been 
determined. They may, of course, take their 
own depositions of the plaintiff in due course 
if it should be found that the court has 
jurisdiction over them and that they are 
parties to the action. 


When defendants’ depositions of plaintiff 
are completed the depositions to be taken 
by the plaintiff of the defendants who do 
not contest jurisdiction will proceed within 
a reasonable time thereafter to be agreed 
upon by counsel or fixed by the court. 


When the plaintiff’s depositions have been 
completed plaintiff may submit to the court 
upon ten days notice to defendants such 
additional facts as it relies upon to support 
its claim of jurisdiction. The Forestal de- 
fendants and Protan may then submit such 
additional facts, if any, as they desire in 
support of their motions to dismiss for want 
of jurisdiction. Presumably the jurisdic- 
tional question will then be ripe for decision 
and appropriate arrangements for a hear- 
ing on the questions presented can then be 
made. 


[Terms under Letters Rogatory] 


There remains the question as to the terms 
upon which the depositions under letters 
rogatory may be taken in England and Ar- 
gentina. It seems to me impractical to have 
such depositions taken by written inter- 
rogatories as the Forestal defendants sug- 
gest. The depositions will be taken by oral 
examination under letters rogatory in ac- 
cordance with the appropriate procedures 
upon such letters in England and Argentina. 


Plaintiff urges that the moving defendants 
can be adequately represented by local coun- 
sel upon such examinations. This strikes me 
as naive to say the least. Counsel in Argen- 
tina, and even English counsel trained in the 
common law, would, I am sure, find our 
theories of jurisdiction elusive and jurisdic- 
tion is the subject matter of the examinations. 
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The moving defendants are entitled to be 
represented by American counsel at the tak- 
ing of such depositions abroad as may affect 
them, and the plaintiff will be required to 
pay in advance the expenses of their attend- 
ance, including a reasonable counsel fee, the 
amount so paid to be a taxable cost in the 
event that plaintiff recovers the costs of 
the action. See Rule 4 of the Civil Rules of 
this Court. Since the two Forestal defendants 
have common representation they will be 
represented by one counsel both in England 
and in Argentina. The interests of Protan 
in Argentina may be quite different from 
those of the Forestal defendants and Protan 
will be allowed separate counsel there. 
There is nothing to indicate that the inter- 
ests of Protan will be involved in the depo- 
sitions to be taken in England. Protan may 
attend the English examinations by counsel 
but I will not require that the plaintiff bear 
the expense of Protan’s counsel on -the 
examinations there. 


Since the examinations abroad have been 
strictly limited to questions bearing on ju- 
risdiction it does not seem necessary to 
require plaintiff to pay the expenses of 
counsel representing the American defend- 
ants on such examinations. Of course, the 
American defendants may be represented 
at their own expense if they so desire. 


Counsel for the moving defendants and 
the plaintiff will endeavor to agree upon a 
fair and reasonable sum to be paid in ad- 
vance for expenses of counsel and counsel 
fees upon the foreign depositions. If they 
are unable to agree they may submit to the 
court their respective views as to what rea- 
sonable expenses and counsel fees should be 
and the court will fix the amounts to be 
paid. 

In order to afford the parties ample time 
to prepare the papers necessary to carry out 
this decision and to reach agreement on the 
question of counsel fees and expenses, such 
orders as are appropriate will be settled on 
twenty (20) days notice. 
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[] 69,787] Mead Johnson & Co. v. Sirbel Sales Corp. 


In the New York Supreme Court, New York County, Special Term, Part I. 144 
N.Y. L. J., No. 28, page 5. Dated August 10, 1960. 


New York Fair Trade (Feld-Crawford) Act 


‘Temporary Injunction—Defenses of Meeting Competition and Enforcement Activity. 
—Notwithstanding an argument that price-cutting was done to meet immediate competi- 
tion, a temporary injunction was granted where there was no serious doubt that there 
was price-cutting and where there was an ample showing of vigorous enforcement by 


the fair trader. 


See Fair Trade, Vol. 1, ¥ 3440.34, 3448.34. 


AMSTERDAM, Justice [Jn full text]: Motion 
for a temporary injunction is granted and 
bond is fixed in the amount of $250. From 
a reading of the affidavits submitted, there 
can be no serious doubt that defendant is, 
in fact, selling plaintiff's product below the 


plaintiff has failed to diligently enforce 
plaintiff's price structure is insufficient to 
bar injunctive relief. There is ample show- 
ing of vigorous and diligent enforcement 
by plaintiff of its fair trade program. An 
early trial is indicated and, accordingly, 


established fair trade minimum. Defend- 
ant’s contention that its immediate com- 
petitors have been price-cutting and that 


plaintiff is directed to serve and file a note 
of issue for the September, 1960, term. 
Settle order. 


[69,788] Gulf Oil Corp. v. Kostek. 


: In the Pennsylvania Court of Common Pleas, Luzerne County, March Term, 1960, 
No. 9. Filed July 23, 1960. 


Miller-Tydings and McGuire Acts 


Fair Trade—Retail Sales by Fair Trader—Pennsylvania Fair Trade Act.—A yasoline 
refiner’s fair trade agreement was illegal price fixing, falling outside the protection of the 
Miller-Tydings and the McGuire Acts, and was not enforceable under the Pennsylvania 
Fair Trade Act, where the refiner was in actual competition with a retailer against whom 
enforcement was sought. Competition could exist for accounts (described as commercial, 
industrial, and institutional) equally available to the retailer if the question of price may 
influence those purchasers in choosing between the refiner and the retailer as a source 
of gasoline. Also, Gulf’s argument that a clause in the fair trade contract excepting sales 
to commercial and manufacturing establishments from minimum prices avoided the ques- 
tion of competition in this area was rejected on the ground the contract clause did not 


cover sales by Gulf. 
See Fair Trade, Vol. 1, | 3615.80, 3100. 


Pinora, Judge [Jn full text]: This is an 
action brought by plaintiff to enjoin de- 
fendant from selling its gasoline at prices 
lower than the retail price fixed by the 
plaintiff. 


I. Statement of Pleadings and 
Issue Raised 

The pleadings consist of a complaint and 
answer. 

The only issue involved is whether plain- 
tiff is entitled to an injunction to restrain 
defendant from selling its gasoline at lower 
than its fixed price. 

II. From the testimony, we make the 
following 
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Findings of Fact 


1. Plaintiff, herein designated Gulf, is a 
Pennsylvania corporation engaged in the 
production, distribution and marketing of 
gasoline and other petroleum products 
throughout 38 States of the United States, 
and is engaged in interstate commerce. 


2. Defendant is an individual doing busi- 
ness on Roberts Street, Sheatown, Newport 
Township, Luzerne County, where he is 
engaged, inter alia, in the sale at retail of 
Gulf gasoline. 


3. Gulf gasoline is sold at retail from 
dispensing or vending machines which bear 
the trademarks, brands or names of plain- 


1 69,788 


77,120 


tiff, which trademarks, brands or names are 
owned solely by Gulf. 


4. Gulf gasoline is in fair and open com- 
petition in the Commonwealth of Pennsyl- 
vania with commodities of the same general 
class produced or mariufactured by others. 


~ 5. On January 12, 1959, Gulf commenced 
the fair trading of Gulf gasoline in Penn- 
‘sylvania and gave notice thereof to its re- 
tailers, including defendant. 


6. On or about January 15, 1959, plaintiff 
requested defendant to sign a “Fair Trade 
Agreement,” which agreement, inter alia, 
provides in paragraph 3, as follows: 


“The minimum retail prices established 
in accordance with this agreement shall not 
apply to sales of the above products to 
commercial or institutional establishments 
for their own use and not for resale,” 


7. Defendant refused to sign the Fair 
Trade Agreement, but he did voluntarily 
raise his prices to the established minimum 
prices for a trial period of two months 
following January 15, 1959, or until on or 
about March 15, 1959. 


8. During said period, defendant suffered 
a substantial decrease (about 20 percent) 
in the number of gallons of gasoline sold, 
as well as a decrease in repair work and 
the number of patrons served. 


9. On January 15, 1959, and again on 
July 16, 1959, Gulf duly notified defendant 
of the existence of its fair trade agreement 
and of the minimum retail prices stipulated 
by Gulf under said agreement for the sale 
of Gulf gasolines. 


10. Defendant, at various times since 
January 15, 1959, advertised, offered for 
sale and sold at retail Gulf gasolines, to wit, 
Good Gulf, Gulf Super No-Nox, and Gulf 
Crest, from dispensing or vending ma- 
chines and equipment bearing Gulf’s name, 
brand and trademark at less than the mini- 
mum price stipulated in Gulf’s fair trade 
agreement, although he had notice of Gulf’s 
stipulated minimum retail prices. 


11. Plaintiff has sold and presently does 
sell petroleum products, including gasoline, 
to customers styled commercial, institu- 
tional, and manufacturing in Luzerne County. 
These sales are in quantity lots and are not 
for resale. The usual price charged to such 
accounts is one and a half cents over the 
normal dealer tank wagon price, but there 
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are instances where these accounts are sold 
at prices below the dealer tank wagon price 
if plaintiff has to meet. competition on a 
bid basis for large volume accounts. 


ine? Among the commercial, manutactur- 
ing and mercantile: accounts scmmicrd by 
plaintiff are the following: 


Quality Beverage Company, Eighth Steck 
West Wyoming, Pa. 


Ralph Cooper & Sons, Vine Street, Ply- 
mouth, Pa. 


Ken Pollack, R. D. 1, Hunlocks Creek, Pa. 


Hanover Green Cemetery Assn., Hanover 


NGrect Wilkes-Barre, Pa. . 


Aehle 


As pointed out by Judge Flannery in a 
very able opinion, in Sinclair Refimng Co. 
v. Blight Bros., [1960 Trave Cases { 69,765], 
49 Vz. 143, 20 D.& Co 2d 794) tne 
Pennsylvania Fair Trade Act of June 5, 
1935, P. L. 266, was initially held “uncon- 
stitutional as applied to interstate com- 
merce, being in conflict with the Sherman 
Anti-Trust Act (of July 2, 1890, 26 Stat. 
209, 15 U. S. C., sec. 1 et seqg.), Schweg- 
mann Bros. v. Calvert Distillers Corp. [1950- 
1951 TrapvE Cases § 69,823], 341 U. S. 384.” 


The Miller-Tydings Amendment, 50 Stat. 
693 (1937) of section 1 of the Sherman Act, 
and the McGuire Amendment, 66 Stat. 632 
(1952) of section 5(a) of the Federal Trade 
Commission Act, 15 U. S. C. A. sec. 45(a), 
remedied this defect in the Pennsylvania 
statute. 


Discussion 


However, both the Miller-Tydings and 
McGuire Amendments provide that the 
grant of immunity from Federal condemna- 
tion “shall not make lawful any contract or 
agreement providing for the establishment 
or maintenance of minimum. resale prices 
on any commodity herein involved, between 
manufacturers, or between producers, or 
between wholesalers, or between brokers, 
or between factors, or between retailers, 
or between persons, firms or corporations 
in competition with each other’. 


The Act ot May 25) 1956) Pasiauiiso. 
sec. 1, 73 PS §8, which governs intrastate 
transactions, reads, inter alia, as follows: 


“Tt shall, however, be a complete de- 
fense to such an action for the defendant 
to prove that the party stipulating such 
price, after at least seven days’ written 
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notice being given by the defendant prior 

to the commencement of such action, has 

failed to take reasonable and diligent 

‘steps to prevent the continuation of such 

advertising, offering for sale or selling, 

by those in competition with the de- 
fendant, who were specified in such 
notice.” 

Defendant contends that plaintiff is not 
entitled to avail itself of the nonsigner 
provisions of the Pennsylvania Fair Trade 
Act of June 5, 1935, P. L. 266, 73 PS §1 
et seq., because its practice of selling di- 
rectly to customers styled commercial, in- 
stitutional, manufacturing and other large 
accounts amounts to competition with de- 
fendant. 


[Controlling Case] 


In Esso Standard Oil Co. v. Secatore’s, 
Inc. [1957. TrapE Cases J 68,695] 246 F. 2d 
17 (C. C. A.), the court so held when it 
construed the Massachusetts Fair Trade 
Law, which is similar to the Pennsylvania 
Act approved May 25, 1956, supra. 


Plaintiff insists that the Secatore case is 
inapplicable, and further, even if applicable, 
the contractual exemption contained in para- 
graph 3 of plaintiff’s fair trade contract 
permits it to sell its products in competition 
with one of its dealers. 


Briton R. Lawlor, Division Manager of 
Retail and Jobber Sales of the Philadel- 
phia Sales Division of the plaintiff, testified, 
under cross-examination (N. T. 25), that 
large accounts of commercial and institu- 
tional type do exist in this area. Plaintiff 
urges that it does not follow from this 
admission that it is in competition with the 
defendant with respect to these accounts. 


[Competition—V olume] 


It points out that the Secatore case in- 
volved a volume gasoline dealer in the City 
of Boston, servicing 45 accounts using over 
5,000 gallons of gasoline per year. Kostek, 
on the other hand, is pictured as a rather 
small gasoline dealer with the possibility 
of competition being not nearly as great 
as it was in the Secatore case. 


We regard this distinction as one of 
degree, but certainly not of kind. The 
basic defense raised in the Secatore case 
seems to us to be equally applicable here. 
If plaintiff corporation were unable to sell 
to large accounts at prices less than retail, 
such large accounts would necessarily pur- 
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chase their gasoline needs from Kostek 
or from dealers like Kostek. 


No one would contend seriously that such 
accounts seek out plaintiff corporation with 
no active solicitation on its part. It goes 
without saying that defendant is in just as 
good a position to service these accounts as 
is plaintiff. 


[Price] 


We agree with Judge Aldrich’s state- 
ment in his concurring opinion in the 
Secatore case, where he declared: 


“*The act deals with competitive reali- 
ties not words.’ If bona fide competition 
exists here, I see no basis for restricting 
the language of the statute. If 
owners of fleets of trucks or taxicabs 
may be influenced in their choice of pur- 
chasing gasoline from appellant or ap- 
pellee by the question of price, I believe 
that latter are ‘persons in competition 
with each other’ within the act.” 
Plaintifi’s contention that paragraph 3 of 

its fair trade agreement exempts such ac- 
counts from fair trade restrictions is also 
without merit. As we read that paragraph, 
it clearly applies only to sales by defendant 
to commercial or institutional establish- 
ments; not to such sales by plaintiff. Even 
were we to hold that paragraph 3 is am- 
biguous, we would be required to interpret 
it against plaintiff since it is responsible 
for the choice of language: Wiegand v. 
Wiegand, 349 Pa. 517; Albright v. Kalbitzer, 
62 F. Supp. 815. 


IV. From the findings of fact, we reach 
the following 


Conclusions of Law 


1. Plaintiff is engaged in interstate com- 
merce since it does business in 38 States, 
including Pennsylvania. 


2. Plaintiff's minimum price fixing agree- 
ment with its retailers, though authorized 
by State law, is illegal per se under Federal 
antitrust legislation unless exempted there- 
from by the Miller-Tydings Amendment, 
50 Stat. 693 (1937), of section 1 of the 
Sherman Act and the McGuire Amend- 
ment, 66 Stat. 632 (1952), of section 5(a) 
of the Federal Trade Commission Act, 15 
U.S.C. A. sec. 45(a). 


3. Both Miller-Tydings and McGuire Acts 
provide that the grant of immunity from 
Federal condemnation “shall not make law- 
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ful any contract or agreement, providing 
for the establishment or maintenance of 
minimum resale prices on any commodity 
herein involved, between manufacturers, or 
between producers, or between wholesalers, 
or between brokers, or between factors, or 
between retailers, or between persons, firis, 
or corporations in competition with each 
other.” 


4, Plaintiff, in selling Gulf gasolines to 
commercial, institutional, manufacturing, etc., 
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consumers, is in competition with defendant. 


5. Plaintiff is not entitled to the benefit 
of the Pennsylvania Fair Trade Act, ap- 
proved June 5, 1935, P. L. 266, 73 PS §7, 


as amended. 


V. Decree Nisi 


It is ordered, adjudged and decreed as 
follows: 

1. Plaintiff's complaint is dismissed. 

2. Plaintiff is to pay all costs. 


[] 69,789] Bellmore Sales Corp. v. Winfield Drug Stores, Inc.; Nicholas S. Gesoalde: 


New York State Pharmaceutical Assn., Inc.; National Independent Pharmacists, Inc.; 
John Doe and Richard Roe, Numbered 1 to 1000, the names of Said Numbered Defendants 
being Fictitious, the True Names of Such Persons Being Unknown to Plaintiff, the Parties 
Intended being the Members of the Named Trade Association Engaging in the Conspiracy 
Herein Alleged; Chanel, Inc.; Coty, Inc.; Johnson & Johnson; Parker Pen Company. 


In the United States District Court for the Southern District of New York. No. 60 
Civ. 2253. Filed August 9, 1960. 


Sherman Antitrust Act 


Motion to Dismiss—Sufficiency of the Complaint—A motion to dismiss a complaint 
on the grounds that it failed to state a claim upon which relief could have been granted 
was denied. The court found that dismissing a complaint “for reasons not going to the 
merits is viewed with disfavor in the federal courts”, that the complaint gave fair notice 
of the asserted claim, and that there was no special rule of pleading for antitrust cases and 
they were to be treated as all others with regard to pleadings. 


See Private Enforcement and Procedure, Vol. 2, J 9013.440. 


Motion to Dismiss—Compulsory Counterclaim.—A motion to dismiss on the grounds 
that the complaint recited a claim which should have been properly raised as a compulsory 
counterclaim in a prior pending action was denied. The court said that under Rule 13(a) 
of the Federal Rules of Civil Procedure a compulsory counterclaim can be barred only 
after the other action has proceeded to judgment; here, it was still pending. 


See Private Enforcement and Procedure, Vol. 2, J 9046.70. 


Memorandum 


CASHIN, District Judge [Jn full text]: 
This is a motion under Rule 12(b)(6) of 
the Federal Rules of Civil Procedure to dis- 


prior pending action under Rule 13(a) of 
the Federal Rules of Civil Procedure. 


This action is under the Sherman Anti- 
Trust act, 15 U. S.C. §§ 1 and 15, wherein 


miss the complaint as to defendant, Johnson 
& Jolinson, on the grounds that it fails to 
state a claim against defendant, Johnson & 
Johnson, upon which relief can be granted 
or, in the alternative, on the grounds that 
it recites a claim which should be properly 
raised as a compulsory counterclaim in a 


1 69,789 


the plaintiff is seeking injunctive relief and 
treble damages on the grounds that defend- 
ants have conspired to fix and maintain 
the prices of goods sold by plaintiff (drug, 
sundry and cosmetic field). The complaint 
is sufficient to defeat defendant’s motion. 
Dismissing a complaint “for reasons not 


© 1960, Commerce Clearing House, Inc. 


Number 162—117 
9-1-60 


going to the merits is viewed with disfavor 
in the federal courts.” Nagler v. Admiral 
Corporation (2 Cir. 1957) [1957 Trap CaAsEs 
J 68,839] 248 F. 2d 319. There is no special 
rule of pleading for anti-trust cases and 
they are treated the same as all others with 
regard to pleadings. Nagler v. Admiral Cor- 
poration, supra. The general rule is that— 


“* * * a complaint should not be dis- 
missed for failure to state a claim unless 
it appears beyond doubt that the plaintiff 
can prove no set of facts in support of 
his claim which would entitle him to 
relief.” Conley v. Gibson, 355 U. S. 41, 45. 

Under the Federal rules it is the function 
of the pleadings to give fair notice of the 
asserted claim. The complaint in this ac- 
tion is sufficient to defeat this motion under 
Rule 12(b) (6). 


Turning to the alternative part of the 
motion that the plaintiff's claim should be 
dismissed because it should have been 
raised as a compulsory counterclaim in a 
prior pending action by Johnson & John- 
son against plaintiff, it must, likewise, be 
denied. Rule 13(a) of the Federal Rules of 
Civil Procedure states: 


Cited 1960 Trade Cases 
State of Minnesota v, Applebaums’ Food Markets, Inc. 


77,123 


“A pleading shall state as a counterclaim 
any claim which at the time of serving the 
pleading the pleader has against any op- 
posing party, if it arises out of the trans- 
action or occurrence that is the subject 
matter of the opposing party’s claim and 
does not require for its adjudication the 
presence of third parties of whom the 
court cannot acquire jurisdiction, except 
that such a claim need not be so stated 
if at the time the action was commenced 
the claim was the subject of another 
pending action.” 

Note 7 of the Advisory Committee on the 
Rules states: 

“Tf the action proceeds to judgment with- 
out the interposition of a counterclaim as 
required by subdivision (a) of this rule, 
the counterclaim is barred.” 28 U.S. C. 
following Rule 13. (Emphasis supplied.) 

The prior action is still pending. It is only 
after that action proceeds to judgment that 
any compulsory counterclaim, arising out of 
the transaction or occurrence that is the 
subject matter of the prior suit, will be 
barred. Schott v. Colonial Baking Co. (D. C. 
W. D. Ark. 1953) 111 F. Supp. 13. 


The motion is denied in its entirety. 
It is so ordered. 


[1 69,790] State of Minnesota v. Applebaums’ Food Markets, Inc. 


In the Minnesota District Court for the Second Judicial District. 


311203. Dated June 14, 1960. 


File Nos. 311202, 


Minnesota Unfair Trade Practices Act 


Lottery for Prizes—Injury to Competitor—Trading Stamps.—A temporary injunction 
was granted where it was found injury to competition could be reasonably inferred when 
one grocery store gave away merchandise that would attract customers who might have 
otherwise gone to another store. It was not necessary, for the injunction, that specific 
injury to a particular competitor be shown. However, where trading stamps were given 
in the usual manner of one stamp for each ten-cent purchase, such practice was not unlawfub 
unless it resulted in sales below cost; “bonus” stamps and “discount” coupons were prohibited. 


See Sales Below Cost, Vol. 2, J 7201.25. 


Meeting Competition—Good Faith—Failure to Request List Price—-A temporary 
injunction was granted even though the operator of grocery stores contended that the 
sales were made in good faith to meet competition. The failure of the operator, selling 
below his cost, to request the manufacturer’s list price on any commodity before reducing his 
prices was prima facie evidence he was not acting in good faith. However, where it 
would be practically impossible for either the Commissioner of the Department of Business 
Development or the store operators to determine within any reasonable time whether or 
not competitive prices were for less than cost, such sales would not have been unlawfub 
and would not be included in the temporary injunction. 


See Sales Below Cost, Vol. 2, J 7161.25. 
For the plaintiff: Walter F. Mondale, Attorney General, and John H. Sandor. 
For the defendant: Milton H. Altman of Lipschultz, Altman, Geraghty & Mulally. 
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‘‘Stewart, District Judge [Jn full text]: 
The above entitled matter came’on for hear- 
ing before the Court on the 12th of April 
1960, upon the motion of the plaintiff for 
a temporary injunction. The hearing was 
continued from time to time to enable the 
plaintiff to commence similar actions against 
competitors of the defendant, and to permit 
the filing of briefs and counter-affidavits. 


* The plaintiff was represented by the Hon. 
Walter F. Mondale, Attorney General, and 
John H. Sandor, Esq. The defendant was 
represented by Milton H. Altman, Esq., of 
the firm of Lipschultz, Altman, Geraghty & 
Mulally. The cases numbered 311202 and 
311203, being between the same parties and 
involving the same issues, are hereby con- 
solidated for hearing. After. hearing the 
arguments of counsel, examining the mov- 
ing papers, affidavits and counter-affdavits 
and the briefs of the parties, it is 

* ORDERED, 


I. 


That pending the trial of this action the 
defendant, its agents and employees are 
enjoined from giving, offering to give or 
advertising the intention to give away any 
commodity, article, goods, wares and mer- 
chandise in violation of the statutes of this 
State. 

This injunction shall prohibit the giving 
away or advertising the intention to give 
away to persons other than employees of 
the defendant any commodity, article, goods, 
wares and merchandise, and shall include 
Within the injunction giving trading stamps 
for particular purposes in excess of the 
number of stamps given in all sales by the 
defendant, referred to as bonus stamps, and 
the giving away of coupons or other tokens 
entitling the prospective purchaser to dis- 
counts in the purchase of particular items 
upon the presentation of a coupon. 


II. 


_ Pending the trial of this action the de- 
fendant, its agents or employees are en- 
joined from selling, offering for sale, or 
advertising for sale any commodity, article, 
goods, wares and merchandise at less than 
the cost thereof in violation of the terms 
and provisions of Chapter 325, M. S. 1957, 

The temporary injunctions referred to in 
Paragraph I and II are issued with the 
express reservation that the action will be 
brought to trial promptly and without any 
delays, not excused by the Court, and that 
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the State will vigorously and promptly 
prosecute actions against any of the com- 
petitors of the defendant who may violate 
the terms of Chapter 325 M. S. 1957. The 
Court will at any time entertain a motion 
or motions to vacate or modify this injunc- 
tion in the event the State fails to comply 
with these reservations. 


The memorandum hereto attached is ex- 
pressly made a part of this order. 


Memorandum 


The complaints in these cases are based 
upon two general alleged violations of the 
statute. (1. Giving away merchandise, and 
2. Selling merchandise at prices less than 
the cost thereof as the word “cost” is de- 
fined in the statute.) 


The defendant advertised that persons 
might register in its stores for a free draw- 
ing or lottery, the prizes to consist of a 
1960 automobile, four clothing certificates 
each worth $100 on clothing purchased at 
Daytons-Schunemans store. It also dis- 
tributed coupon books containing coupons 
which could be applied toward the purchase 
price of enumerated articles of merchandise. 
For instance: One coupon worth twenty 
cents towards the purchase of a pound of 
bacon; one coupon worth twenty cents 
towards the purchase of two packages of 
a certain meat product; and others not 
necessary to enumerate. It also distributes 
coupons entitling customers upon presenta- 
tion of the coupon tc “free bonus trading 
stamps,” in addition to the trading stamps 
regularly issued to each customer. ‘These 
coupons had various values ranging from 
fifty to one hundred “bonus stamps.” 


The second general charge is that the 
defendant sold and advertised for sale arti- 
cles of merchandise at less than cost, as 
cost is defined in the statute. It appears 
without dispute that the defendant sold and 
advertised for sale many articles of mer- 
chandise at prices less than the manufac- 
turer’s list price, plus 8%. The statute 
makes such sales prima facie evidence of 
a violation of the law. The defendant makes 
no claim that the prices at which it sold 
and advertised for sale such articles were 
not less than the cost thereof as defined in 
the statute. 

I, 


That the giving away by means of a lot- 
tery or drawing of a 1960 automobile, and 
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merchandise certificates worth $100 each, is 
a violation of the statute if it is done “for 
the purpose or with the effect of injuring 
a competitor or destroying competition,” is 
too plain for argument. The former statute 
which was considered in the case of Clark 
v. Wolkoff, 250 Minn. 504, provided that 
such acts were illegal if committed with the 
purpose of or with the effect of injuring 
competitors and destroying competition. The 
present statute reads, “For the purpose of 
or with the effect of injuring a competitor 
or destroying competition.” No one seri- 
ously claims that the acts of the defendant 
were for the purpose or with the effect of 
destroying competition; but it is no longer 
necessary that both elements be proved; it 
is now sufficient if the acts were committed 
for the purpose or with the effect of “in- 
juring a competitor.” 


Does this mean that there can be no 
injunction unless the State proves that a par- 
ticular competitor has been or will be in- 
jured by the particular acts? This does not 
appeal to the Court as a reasonable inter- 
pretation of the statute. Statutes must. be 
given a reasonable construction having in 
mind the obvious or apparent purpose of 
the Legislature. Such a strict construction 
would make the statute practically mean- 
ingless. It would require the Court to 
disregard or ignore his common sense or 
knowledge of human nature. It seems per- 
fectly obvious to the Court that when one 
grocery store offers to give away automo- 
biles, clothing, bonus stamps and coupons 
having a cash value that customers who 
might otherwise go to a competitor’s store 
will go to the store giving away these hand- 
some prizes. The Court, as well as a jury, 
is entitled to draw reasonable inferences 
from the direct evidence. 


The Court is not unmindful of the fact 
that a temporary injunction is largely a 
discretionary matter, and that such orders 
should not issue generally unless the facts 
are clear, and the injury imminent. Also 
it would be unfair to issue a temporary 
injunction against one grocery store oper- 
ator while his competitors were committing 
similar violations of the law without inter- 
ference by the State. However, most of 
the larger grocery operators are now before 
the Court, and the Court will promptly 
vacate the temporary injunction upon a 
showing that the State is not diligently 
prosecuting any other offenders. 
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With respect to the practice of giving 
trading stamps in the usual and customary 
manner, the Court is not of the opinion that 
the Legislature intended to make such prac; 
tices illegal: unless such giving of trading 
stamps results in sales below cost. The 
practice of giving trading stamps is a cus- 
tom of such long standing. that it should 
not be enjoined unless it clearly appears 
that such was the Legislative intent. Such 
intention is not apparent.. In the Court’s 
opinion the .giving of trading stamps in 
the customary manner of one stamp for 
each ten-cent purchase is a cost of doing 
business and is illegal only if it results in 
sales below cost. 

; II, ie 

With respect to sales below cost much 
the same .considerations apply. Section 
325.52 provides that any sale for less than 
the manufacturer’s list price plus 8% shall 
be prima facie evidence of the violation 
of Section 325.04. The defendant admits 
having made sales at less than cost. It 
defends this action by claiming that the 
sales were not for the purpose or with the 
effect of injuring a competitor, and it also 
claims that the sales were made in good 
faith, to meet the legal prices of a competi- 
tor selling the same commodity in the same 
locality or trade area. 


Section 325.06 provides that the provi- 
sions of 325.04 shall not apply to any sale 
made “in an endeavor made in good faith 
to meet the: legal prices of a competitor 
selling the same commodity in the same 
locality or trade area.” The amended stat- 
ute further provides, however: “The price 
of a retail competitor, which is less than 8% 
above the manufacturer’s list price * * ° 
shall be prima facie evidence that it is not 
a legal Price within the meaning of this 
section.” 


“Any retailer * * * may request the 
Commissioner to ascertain and disclose to 
him the current manufacturer’s list price on 
any commodity * * * and it shall-be 
the duty of the Commissioner * * * 
within forty-eight hours of such request to 
ascertain and disclose * * * the manu 
facturet’s list price.” : 

“Failure. to make such request by any 
person before reducing his price on any 
commodity ™* * * below his cost shal] 
be prima facie evidence of not acting. in 
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good faith within the meaning of this 
paragraph.” 

The complaint and the moving papers 
unquestionably make out a prima facie case 
in violation of the statute, and no serious 
attempt is made to rebut the prima facie 
case except by the claim that competitors 
are doing the same thing. 

Manifestly it would be unfair and in- 
equitable to enjoin one comparatively small 
operator from doing the things his com- 
petitors, many of them much larger, are 
doing without interference. To overcome 
this objection the State has commenced 
actions against most of the large grocery- 
store operators in St. Paul. There are a 
few notable exceptions, particularly Red 
Owl Company, of whom many of the de- 
fendants complain, but the State has assured 
the Court that suit has been commenced 
against that company in Hennepin County, 
and the Court assumes that that case will 
be promptly and vigorously prosecuted. 


It seems to the Court that if all or sub- 
stantially all of the large operators, who 
are really the only violators of this statute, 
are enjoined at the same time the apparent 
necessity of violating the law in order to 
avoid bankruptcy will be eliminated. 


The Court will issue a temporary injunc- 
tion in this case, but it will be with the 
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reservation that the Court will entertain 
motions to vacate the same if it appears 
that competitors are violating the law, and 
are not being promptly and vigorously 
prosecuted by the State. 


Claim is made by some of the defendants 
in these actions that some of the large 
chains operate their own manufacturing and 
processing plants in which they manufac- 
ture and process commodities, notably coffee 
and bread, and sell those articles for much 
less than their competitors must pay for 
similar products. It would be practically 
impossible for either the Commissioner or 
the other store operators to determine 
within any reasonable time whether or not 
such sales are for less than cost. Ob- 
viously, sales of such commmodities by com- 
petitors of these chains made in good faith, 
and at prices equal to prices charged by the 
chain stores, would not be a violation of 
the law, and will not be considered a viola- 
tion of the injunction. 


It is difficult, if not impossible, to frame 
an injunction in anything but general terms 
forbidding the violation of the statute. In 
the event of claimed violations of the in- 
junction it will have to be determined in 
each instance whether the particular trans- 
action is or is not a violation of the law 
and the injunction. 


[69,791] State of Minnesota v. Knowlan’s Super Market, Inc. 


In the Minnesota District Court for the Second Judicial District. 


Dated June 14, 1960. 


File No. 311473. 


Minnesota Unfair Trade Practices Act 


Sales Below Cost—Grand Opening Gifts.—A temporary injunction prohibiting sales 
below cost did not include the practice of giving gifts, orchids, color TV set, other prizes, 
and a bag of groceries every hour, on the grand opening of a new grocery store, there 
being no evidence of any intention to continue such giveaways. 


See Sales Below Cost, Vol. 2, J 7191.25. 


For the plaintiff: Walter F. Mondale, Attorney General, and John H, Sandor. 


For the defendant: Briggs & Morgan. 


Stewart, District Judge [Jn full text]: 
The above entitled matter came on for 
hearing before the Court on May 2, 1960, 
upon the motion of the plaintiff for a tem- 
porary injunction. The hearing was con- 
tinued from time to time to enable the 
plaintiff to commence similar actions against 
the competitors of the defendant, and to 
permit the filing of briefs and counter- 
affidavits. 
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The plaintiff was represented by the Hon. 
Walter F. Mondale, Attorney General, and 
John H. Sandor, Esq. The defendant was 
represented by Briggs & Morgan. 


After hearing the arguments of counsel, 
examining the moving papers, affidavits, 
and counter-affidavits, and the briefs of the 
parties, it is 
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ORDERED, that pending the trial of 
this action the defendant, its agents or em- 
ployees are enjoined from selling, offering 
for sale, or advertising for sale any com- 
modity, article, goods, wares and merchan- 
dise at less than the cost thereof in violation 
of the terms and provisions of Chapter 325, 
M. S. 1957. 


The temporary injunction referred to is 
issued with the express reservation that the 
action will be brought to trial promptly and 
without any delays, not excused by any 
of the competitors of the defendant who 
may violate the terms of Chapter 325, M. S. 
1957. The Court will at any time entertain 
a motion or motions to vacate or modify 
this injunction in the event the State fails 
to comply with these reservations. 


Cited 1960 Trade Cases 
State of Minnesota v. National Food Stores, Inc. 


77 \.27 


The memorandum hereto attached, and 
the memorandum attached to the Order in 
State against Applebaums’, case #311202, 
a copy of which is hereby attached, are 
expressly made a part of this Order. 


Memorandum 


This defendant advertised the intention 
of giving away free orchids to the “gals” 
(probably the rule de minimis would apply 
to this), a color TV set, dozens of others 
prizes, a bag of groceries every hour. How- 
ever, this was in connection with the open- 
ing of a new store; the store has already 
been opened, and there is no evidence of 
any intention to continue giveaways. There- 
fore, there is no need of an injunction 
against such practices, and the injunction is 
limited to selling below cost. 


[69,792] State of Minnesota v. National Food Stores, Inc.; State of Minnesota v. 


Klein Super Markets, Inc, 


In the Minnesota District Court for the Second Judicial District. 


Dated June 14, 1960. 


File No. 311628. 


Minnesota Unfair Trade Practices Act 


Bonus Trading Stamps—Substitutes for Bonus Trading Stamps—Injury to Competi- 
tors.—A temporary injunction was granted where there was no doubt that the giving of 
“bonus trading stamps” (more than the number customary for a specified purchase), or 
the substitution of a “gold cash register tape” with which only charitable organizations 
registered with the defendant grocery chain could have obtained merchandise, was injuri- 


ous to competitors. 
See Sales Below Cost, Vol. 2, § 7201.25. 


For the plaintiff: Walter F. Mondale, Attorney General, by John H. Sandor. 
For the defendant: Felhaber, Larson & Fenlon, and Thomas M. Vogt, for the Klein 


Super Markets, Inc. 


Stewart, District Judge [In full text]: 
This matter came on for hearing on motion 
of the plaintiff for a temporary injunction 
on May 9th, 1960. Walter F. Mondale, 
Attorney General, by John H. Sandor, Esq,., 
appeared for the State, and the defendant 
Klein Super Markets, Inc. was represented 
by Messrs. Felhaber, Larson & Fenlon, and 
Thomas M. Vogt, Esq. 

Upon motion of the defendants this action 
was severed, and the defendants proceeded 
against separately. 

After examining the files, records, affi- 
davits and counter-affidavits, and the briefs 
of the parties, it is 

ORDERED, that pending the trial of 
this action the defendant, its agents and 
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employees are enjoined from giving, offer- 
ing to give or advertising the intention to 
give away any commodity, article, goods, 
wares and merchandise in violation of the 
statutes of this state. This injunction covers 
particularly and specifically a plan and prac- 
tice called by the defendant “gold cash 
register tape”, and which is fully described 
in the affidavits. 


This temporary injunction is issued with 
the express reservation that the action wilb 
be brought to trial promptly and without 
any delays not excused by the Court, and 
that the State will vigorously and promptly 
prosecute any actions against any of the 
competitors of the defendant who may viv- 
late the terms of Chapter 325, M. S. 1957 
The Court will at any time entertain a 
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motion or motions to vacate or modify this 
injunction in the event the State fails to 
comply with these reservations.: - 


The memorandum hereto attached, and 
the memorandum attached to the order in 
State uv, Applebaums’ Food Markets, Inc., 
a copy of which is hereto attached, are 
expressly made a part of this Order. 


Memorandum 


The only charge against this. defendant 
is that it has inaugurated a plan called “gold 
cash register tape’. It appears from the 
affidavits of the defendant that this plan 
was inaugurated as a substitute for the 
existing plan of giving “bonus trading stamps” 
on specified days of the week. Each pur- 
chaser is entitled to a “tape” which is equal 
in alleged value to 1% of the total sale. 
These tapes are not redeemable by the 
purchaser, but if given to a charitable or- 
gamization, which has registered with the 
defendant, the charitable organization may 
receive or buy various valuable articles of 
merchandise paying for the same with the 
tapes. The customer also receives the cus- 
tomary trading stamps. 


‘It is somewhat difficult to distinguish this 
plan from the trading-stamp plan, but as 
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it is operated by the defendant it becomes 
very similar to the practice of giving houits 
stamps. ; 


While the Court is ay the opinion that 
the law does not prohibit giving trading 
stamps in the customary fashion, because 
that practice has been of such long standing 
and is so well recognized in the business 
world that it would require a specific state- 
ment by the Legislature to that effect to 
make the giving of trading stamps in the 
customary fashion illegal, the Court is of 
the opinion that the law prohibits giving 
away anything else of value, and that it pro- 
hibits the giving of bonus stamps. There- 
fore, it would follow that the tape plan is 
a violation of the law if it has the effect 
of injuring a competitor. This plan is obvi- 
ously one which will have a greater tend- 
ency to injure competitors than any of the 
acts of the various defendants in the case 
now before the Court. It requires no imagi- 
nation to realize the effect upon competitors 
if a charitable corporation or church with 
many members and friends to patronize the 
defendant’s stores in order to get the tapes. 
The Court would have to disregard entirely 
any common sense he might have to say 
that he had any doubt that this plan was 
injurious to competitors. 


[69,793] State of Minnesota v. S. & S., Inc. 


In the Minnesota District Court of the Second Judicial District. 


Dated June 14, 1960. 


File No. 311471. 


Minnesota Unfair Trade Practices Act 


Sales Below Cost—Gifts—Free Drawing.—A temporary injunction was granted 
where an operator of grocery stores distributed a pamphlet offering to give 12,000 trading 
stamps, $2,000 worth of groceries, and ten $50 grocery certificates with a free drawing 


each week with forty winners in all. 
included in the injunction. 


See Sales Below Cost, Vol. 2, J 7191.25. 


The customary giving of trading stamps was not 


For the plaintiff: Walter F. Mondale, Attorney General, and John H. Sandor. 


t For the defendant: Schway & Gotlieb. 


. Stewart, District Judge [In full text]: The 
above entitled matter came on for hearing 
before the Court on May 2, 1960, upon the 
motion of the plaintiff for a temporary in- 
junction. The hearing was continued from 
timé to time to enable the plaintiff to com- 
mence similar actions against the competi- 
tars of the defendant, and to permit the 
filing of briefs and counter-affidavits. 
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The plaintiff was represented by the Hon. 
Walter F. Mondale, Attorney General, and 
John H. Sandor, Esq. The defendant was 
represented by Messrs. Schway & Gotlieb. 

After hearing the arguments of counsel, 
examining the moving papers, affidavits and 
counter-affidavits, and the briefs of the par- 
ties, it is 

ORDERED, 
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I. 


That pending the trial of this action the 
defendant, its agents and employees are 
enjoined from giving, offering to give or 
advertising the intention to give away any 
commodity, article, goods, wares and mer- 
chandise in violation of the statutes of this 
state. This injunction shall prohibit the 
giving away of or advertising the intention 
to give away to persons other than em- 
ployees of the defendant any commodity, 
article, goods, wares and merchandise, and 
shall include, but is not limited to giving 
away groceries, giving trading stamps for 
particular purchases in excess of the num- 
ber of stamps given in all sales by the de- 
fendant, and the giving of coupons or other 
tokens entitling the prospective customer to 
participate in drawings for free prizes. 


II. 


Pending the trial of this action the de- 
fendant, its agents and employees are en- 
joined from selling or offering for sale or 
advertising for sale any commodity, article, 
goods, wares and merchandise at less than 
the cost thereof in violation of the terms 
and provisions of Chapter 325 M. S. 1957. 


Cited 1960 Trade Cases 
Carvel Dari-Freeze Stores, Inc. v.. Lukon 
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The temporary injunctions referred to in 
Paragraphs I and II are issued with the 
express reservation that the action will be 
brought to trial promptly and without any 
delays, not excused by the Court, and that 
the State will vigorously and promptly 
prosecute actions against any of the com- 
petitors of the defendant who may violate 
the terms of Chapter 325 M. S. 1957. The 
Court will at any time entertain a motion 
or motions to vacate or modify this injunc- 
tion in the event the State fails to comply 
with these reservations, 

The memorandum hereto attached, and 
the memorandum attached to the Order in 
State against Applebaums’, case #311202, a 
copy of which is hereby attached, are ex- 
pressly made a part of this Order. 


Memorandum 

In this case the defendant distributed a 
pamphlet offering to give free 12,000 trad- 
ing stamps, $2,000 worth of groceries, ten 
$50 grocery certificates, there to be forty 
winners in all, in the drawing to be held 
each week. 

Defendant also sold articles at less than 
cost. 


' 


[] 69,794] Carvel Dari-Freeze Stores, Inc. v. Lukon. 
In the New York Supreme Court, Suffolk County, 144 N. Y. L. J., No. 27, page 6. 


Dated August 9, 1960. 


Sherman Antitrust Act 


‘ 


Private Enforcement and Procedure—Franchise Agreement—Partial Specific Perform- 


ance—Sherman Act Violations as a Defense.—Specific performance of an agreement to 
execute a lease in favor of a frozen dairy products manufacturer was not affected by the 
affirmative defense that the agreement was incorporated within a franchise agreement 
that called for practices allegedly in violation of the Sherman Act. While connected to 
the franchise, there was nothing inherently unlawful about the execution of the lease. It 
was a separate, intelligible economic transaction. The defense, which was stricken, could 
have been raised if the manufacturer had sought to compel performance of practices 


alleged to be unlawful. 


See Private Enforcement and Procedure, Vol. 2, J 9042.475. 


[Motion to Dismiss Affirmative Defenses] 

Hm, Justice [Jn full text]: This is a mo- 
tion, pursuant to Rule 109(6), Rules of Civil 
Practice, to dismiss the affirmative defenses 
numbered third, fourth, fifth and sixth of 
defendants’ answer, on the grounds that the 
defenses are insufficient in law. 


[Nature of Action] 


Plaintiff, in its third amended complaint, 
seeks specific performance of a certain con- 
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tract; defendants, in their affirmative dé- 
fenses, numbered third, fourth, fifth and 
sixth assert plaintiff cannot enforce the con- 
tract because of alleged violations of federal 
anti-trust and price-fixing Jaws. Plaintiff 
contends that even under federal law these 
defenses cannot be interposed, properly, fo 
its cause of action. 


On June 1, 1951, plaintiff obtained a lease 
to certain real property at Commack, Town 
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of Smithtown, County of Suffolk, from own- 
ers, Carll S. Burr and Louis G. MacDowell. 
Plaintiff obtained this lease for the purpose 
of erecting and having operated on the 
premises a “Carvel” stand. In the lease 
they obtained an option to purchase the 
real property. 


On May 31, 1951, plaintiff entered into 
a franchise agreement with the defendants 
Lukon and Bogeski, which permitted the 
defendants to operate a Carvel stand on the 
property leased from Burr and MacDowell 
by the plaintiff. In connection therewith the 
plaintiff also gave to said Lukon and Boge- 
ski a sub-lease of the premises on July 20, 
1951. 


In September, 1954, Lukon and Bogeski 
took the position that the sub-lease amounted 
to an assignment of the lease from Burr 
and MacDowell, and asserted that they had 
succeeded to plaintiff's option to purchase 
the property. Plaintiff disagreed with this 
claim of Lukon and Bogeski, and main- 
tained that the agreement was a sub-lease 
and an assignment. 


Thereafter separate actions were com- 
menced in the Supreme Court for specific 
performance of the option to buy against 
Burr and MacDowell; one was commenced 
by Lukon and Bogeski, and the other by 
the plaintiff. 


While these two actions were pending, 
plaintiff and Lukon and Bogeski attempted 
to settle their dispute over the ownership 
gf the said real property by an agreement 
dated December 29, 1954. In this settle- 
ment agreement, the parties covenanted that 
should the plaintiff be successful in obtain- 
ing specific performance of the option, it 
would sell the premises to the party of the 
second part for the sum of $32,000. It also 
provided that in the event Lukon and Boge- 
ski were successful in their lawsuit for 
specific performance, they would execute 
the lease and rider, thereto annexed to the 
agreement as an “Exhibit” and deliver 
the same to the lessee designated therein. 
The lessee was thereupon to deliver an 
assignment of said lease to Lukon and 
Bogeski, in the form also annexed, and said 
lessee was to execute an assumption agree- 
ment and re-assignment of the lease. All of 
this is set forth in detail at pages 28, 29, 30 
and 31 of Plaintiff's Book of Exhibits at- 
tached to the second amended complaint. 
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[Reaffirmance of Franchise} 


It must be noted that the settlement 
agreement reaffirms the earlier franchise 
agreement; and the lease provides it can 
only be assigned to a Carvel franchised 
operator. The re-assignment to plaintiff 
becomes operative upon a breach of any 
terms of the franchise agreement. The next 
effect, if these documents are executed, is 
to make the defendants therein their own 
tenants on the disputed property provided 
they comply with the franchise terms. 


The parties further agreed that. each 
would cooperate loyally with the other 
party toward the end that one of them could 
be successful in the maintenance of their 
action for specific performance. The parties 
did so cooperate to the extent that the de- 
fendants Lukon and Bogeski, hereinafter 
called the defendants, were successful in 
their action for specific performance and 
obtained a deed from Burr and MacDowell 
to the premises in question. 


[Compromise—S pecific Performance} 


Thereafter, the defendants Lukon and 
Bogeski failed and declined and still decline 
to carry out the conditions of the agreement 
of December 29, 1954, and the plaintiff com- 
menced this action for the specific perform- 
ance thereof. Among other prayers, it seeks 
judgment that all the leasing documents ad- 
verted to in the settlement agreement be 
executed. 


[Federal Antitrust Laws] 


Defendants Lukon and Bogeski, herein- 
after referred to solely as defendants, in 
their affirmative defenses, assert that the 
plaintiff’s actions constitute violations of the 
federal anti-trust law in the Sherman Anti- 
Trust Act, Title 15:U. S, G;_A.,.sections.1 
through 7; the Clayton Anti-Trust Act, 
Title 15.U. S. C. A.,sections, 12. through 
27, 44; and the Robinson Patman Act, Title 
15 U. S.C, A., section 13. In particular 
the defenses allege improper price fixing, 
economic sanctions, restrictive purchases, 
discounts and price discrimination, all less- 
ening competition and tending toward mo- 
nopoly. 


[Illegality as Defense] 


Assuming, as we must for the purpose of 
this motion, that plaintiff has committed 
such violations, it is plaintiff’s contention 
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that the defenses are not available to its 
cause of action in this court. 


In support of this proposition it relies 
upon the recent United States Supreme 
Court decision in Kelly v, Kosuga [1959 
Trade CASES { 69,283], (358 U. S. 516, 79 
S. Ct. 429). In that case plaintiff was the 
owner of a substantial amount of onions 
and threatened defendant and other growers 
that unless they purchased a large quantity 
of these onions, he would throw them on 
the market and depress prices. The defend- 
ant and others were fearful that such tactics 
would cause them loss and agreed to pur- 
chase some of these onions. All the parties 
agreed not to deliver all such onions on the 
market for the current season. In a suit for 
the price of the onions, which were the sub- 
ject of the conspiracy, the defense of illegal- 
ity based on violations of the Sherman Act 
was asserted. 


Such a defense is not a favorite with the 
courts (Connolly v. Union Sewer Pipe Co., 
184 U. S. 540, 22 S. Ct. 431; D. R: Wilder v. 
Corn Products Refining Co., 236 U. S. 165, 35 
S. Ct., 398; Bruce’s Juices, Inc., v. American 
Co. [1946-1947 TrapE Cases { 57,553], 330 
U. S. 743, 67 S. Ct. 1015), the lone exception 
being Continental Wall Paper Company v. 
Louis Voight & Sons Co. (212 U. S. 227, 29 
S. Ct. 280) where the defense was permitted. 

The Connolly and Continental cases reach- 
ing opposite results were decided in suc- 
cession and as Judge Learned Hand wrote 
of that court, it “held by a five to four vote 
what the minority thought was the exact 
opposite and what with deference it is in- 
deed hard to distinguish” (Lyons v. West- 
inghouse Electric Corp’n, [1955 Trape CASES 
{ 68,008] 222 F. 2d 184, 187). 


[Applicability of Sherman Act] 


Mr. Justice Brennan, in delivering the 
majority opinion in the Kelly case, syn- 
thesized the earlier decisions and distilled 
the rule that a Sherman Act defense can be 
asserted only in a case “where the judgment 
of the court would itself be enforcing the 
precise conduct made unlawful by the Act.” 


The Continental case was brought into 
line by declaring that the unreasonable con- 
spiracy therein reached to the excessive 
purchase price; ergo, to give judgment for 
the price would make the court a party 
to the forbidden conspiracy. In the Kelly 
case the court found the sale to be an in- 
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telligible economic transaction at a fair price 
and so sufficiently separated from the illegal 
acts that it was not necessary to supply the 
judicial sanction of a defense not actually 
provided in the Sherman Act. It was made 
clear that the avoidance of private contracts 
as an indirect judicial remedy under the 
Sherman Act is very limited in scope so as 
not to create “a very strange class of pri- 
vate attorney’s general.” Justice Brennan, 
of course, was sure to point out that the 
non-delivery portion of the onion agreement 
“could not be enforced by a court, if its 
lawful character under the Sherman Act be 
assumed.” 


[Question of Degree] 


Against the background of the Kelly deci- 
sion and realizing it really presents a “ques- 
tion of degree and not kind,” and a topic 
upon which even professors are “fascinated” 
(Handler, Recent Developments in Anti- 
trust Law, 59 Col. L. Rev. 843) and Su- 
preme Court Justices’ dissent, the instant 
motion to dismiss the defenses must be 
decided. 


[Untelligible Economic Transaction] 


If the plaintiff was seeking to recover the 
purchase price for the sale of ice cream ma- 
terials the Kelly holding would clearly be in 
point. Here, the plaintiff wants to enforce 
a leasing agreement, which in all honesty 
cannot be deemed unconnected with the 
franchise agreement. No amount of legal 
legerdemain can totally isolate the conduct 
sought to be enforced from the unlawful 
conduct; nor can such conduct be totally 
fused. But could the sale and price of 
onions be totally divided from the conspir- 
acy in the Kelly case? Realistically, I think 
not; and Justice Brennan took cognizance 
of this, when he rejected such empty terms 
as “circular verbal formula.” In the present 
case, the leasing arrangement is also a sepa- 
rate intelligible, economic transaction. The 
alleged unlawful activity herein does not 
strike at a tie-in leasing scheme, since it is 
not claimed in the affirmative defenses that 
plaintiff's unlawful conduct emerges from 
its control of land and filters into its leasing 
scheme (see, Northern Pacific R’y v. United 
States [1958 Trape Cases { 68,961], 356 
ASE 


[Judicial Self-Abnegation]} 


A judgment herein will have the effect of 
enforcing only the the leasing structure 
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which is not the unlawful conduct, and will 
not require defendants to specifically per- 
form the illegal franchise acts. Further, 
when defendants assume their role as ten- 
ants, plaintiff may waive enforcement of the 
unlawful franchise terms; or it may be en- 
titled to oust defendant for default in un- 
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the franchise can be determined if and when 
direct suit is brought to enforce it. The 
decision in the Kelly case sets a policy for 
judicial self-abnegation in this field and 
therefore this action should be limited to an 
adjudication of defendants’ estate in the real 
property under the settlement agreement. 


related terms of the lease. The defendants 
have bound themselves to be tenants, al- 
though they may be tenants “sans fran- 
chise.” Their rights and obligations under 


[Motion Granted] 
The motion is granted. Submit order. 


[7 69,795] Max Factor & Co. v. Avenue Merchandise Corp. 


In the New York Supreme Court, New York County, Special Term, Part I. 
N. Y. L. J., No. 39, page 3. Dated August 25, 1960. 


New York Fair Trade (Feld-Crawford) Act 


Fair Trade—Temporary Injunction—Failure to Show Vigorous Enforcement.—A 
temporary injunction was denied where a fair trader failed to establish in its pleadings that 
it was vigorously enforcing its fair trade program. This, coupled with the defendant’s denial 
of the violations charged, impelled the court to conclude that the fair trader had failed to 
show a clear right to the temporary injunction. 


144 


See Fair Trade, Vol. 1, J 3440.34. 


AMSTERDAM, Justice [In full text]: Motion 
to strike affirmative defenses pursuant to 
Rule 109, subdivision 6, of the Rules of 
Civil Practice, is granted to the extent of 
striking the third affirmative defense, with 
leave to plaintiff to serve its reply within 
ten days after service of a copy of this 
order, with notice of entry thereof. Whether 
or not plaintiff has by its alleged actions 
violated any federal law is not a legally 
sufficient defense to the present action. 
Furthermore, the answer in its present 
posture does not, even to the slightest de- 
gree, show any connection between the 
alleged violation and the present litigation. 
Neither paragraph 7 of the complaint (re- 
ferring to the making of the Fair Trade 
Agreement) nor a copy of the contract itself 
(Exhibit A, attached to the complaint) in- 
dicates that same was made elsewhere than 
in New York. Plaintiff's moving affidavit 
sets forth the fact that the contract was 
executed in California. However, on this 
motion to strike a defense for insufficiency, 
the court may not properly go beyond the 
pleading itself and consequently, the affi- 
davit may not be used. The first affirmative 
defense is therefore legally sufficient despite 
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the fact that the legal conclusion contained 
therein with respect to the maintenance of 
an action by a foreign corporation is not 
entirely accurate. 


Similarly, with respect to the second af- 
firmative defense wherein defendant alleges 
plaintiff’s failure to enforce its fair trade 
policy, plaintiff's moving affidavit may not 
be employed. On this motion to strike the 
affirmative defenses for insufficiency, the 
court is concerned only with the question 
of whether or not the defenses as interposed 
are legally sufficient. It is not the court’s 
function at this stage of the proceedings to 
resolve the truth or falsity thereof. These 
are matters reserved for determination upon 
the trial. That branch of the motion which 
seeks to temporarily restrain defendant 
from selling plaintiff's products at below 
the fair trade minimum prices is denied. 
The moving papers are of an insufficiently 
persuasive nature to warrant a finding that 
plaintiff is vigorously enforcing its fair trade 
program. This, coupled with defendant’s 
denial of the violations charged, impel the 
court to conclude that plaintiff has failed 
to establish its clear right to the drastic 
relief sought. 
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G. E. M. Sundries Co., Inc. v. Johnson & Johnson, Inc. 


[ff 69,796] In the Matter of the Grand Jury Investigation (General Motors Cor- 
poration). 


; In the United States District Court for the Southern District of New York. M 11-188. 
Filed August 22, 1960. 


Sherman Antitrust Act 


Grand Jury Proceedings—Subpoena Duces Tecum—Absence of Grand Jury.—The 
government was denied an order which would have compelled a corporation to produce docu- 
ments, called for by a subpoena duces tecum, by presenting them to the Foreman of the 
Grand Jury as a representative of that body (the Grand Jury was not in session). The 
subpoena provided for the appearance and production of documents before the Grand Jury; 
in the absence of the Grand Jury the Foreman had no power to represent it to receive the 


documents. 


See Department of Justice Enforcement and Procedure, Vol. 2, J 8021.625. 


Memorandum 


Brvan, District Judge [/n full text]: The 
Government has submitted ex parte a pro- 
posed order compelling General Motors 
Corporation to produce documents called 
for by a Grand Jury subpoena duces tecum 
by presenting them to the Foreman of the 
Grand Jury as a representative of that body. 
When the order was presented General 
Motors Corporation was heard by counsel 
in opposition to the proposed order, 


The subpoena duces tecum served on 
General Motors provides that the corpora- 
tion “appear before the GRAND INQUEST 
of the body of the people of the United 
States of America for the Southern District 
of New York” to be held at a designated 
time and place in the United States Court- 
house “to testify and give evidence” and to 
“produce at the time and place aforesaid” 
a number of listed documents. 


The Grand Jury is not presently in ses- 
sion and a quorum will not be available 


until some time in September. The only 
question here is whether General Motors 
may be compelled to attend and appear be- 
fore the Foreman of the Grand Jury “as a 
representative of that body” and to deliver 
the documents called for to him. 


It is quite plain that the Foreman has no 
power to represent the Grand Jury to re- 
ceive the documents called for by the sub- 
poena on its behalf. The subpoena calls 
for the appearance and production of docu- 
ments before the Grand Jury and the cor- 
poration to whom the subpoena is addressed 
may not be compelled to deliver the docu- 
ments to the Foreman alone in the Grand 
Jury’s absence. See Renigar v. United 
SictesweAy City l/2t Fed! sc646:4) Rule«.6, 
F. R. Cr. P. Cf. Breese v. United States, 226 
WrSaalk 


The Government’s application is there- 
fore denied and the proposed order will not 
be signed. 


[7 69,797] G. E. M. Sundries Co., Inc. v. Johnson & Johnson, Inc. 


In the United States Court of Appeals for the Ninth Circuit. 


August 12, 1960. 


No. 16,396. Dated 


Appeal from the Supreme Court of the Territory of Hawaii. 


Hawaii Fair Trade Act 


Fair Trade—Constitutionality of Hawaii Fair Trade Act as to Nonsigners—Good Will 
as Property—The Supreme Court’s statements in the Old Dearborn case [1932-1939 TRADE 
Cases § 55,141], regarding trademarks and the protection of good will as property, were 
found to be controlling upon the question of the constitutionality of the Hawaii Fair Trade 
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G. E. M. Sundries Co., Inc. v. Johnson & Johnson, Inc. 
Act in its enforcement against nonsigners even though the Dearborn case was decided 
prior to enactment of the Miller-Tydings and the McGuire Acts. Moreover, the fact that 
a nonsigner had bought from a noncontracting wholesaler was not a basis for distinguish- 
ing the Dearborn case, nor did it preclude a conclusion that the Hawaii Fair Trade Act was 
constitutional in its application to nonsigners. Schwegmann [1950-1951 TRADE CASES 
{ 62,823] was distinguished on the ground that the Supreme Court had not examined 
the constitutionality but the scope of legislation, concluding that legislation which author- 
ized price fixing by contract or agreement only did not authorize price fixing without 
consent. 


See Resale Price Fixing, Vol. 1, J 3085.13. 


Fair Trade—Validity of Hawaii Fair Trade Act—Effect of Reenactments.—The 
Hawaii Fair Trade Act was found to be valid where the right of states to regulate their 
internal affairs had been expressly extended to territories by the McGuire Act. Even 
though the initial fair trade act may have been unlawful at the time of its enactment (the 
court did not so hold, however), the present fair trade act was authorized by the McGuire 
Act because under Hawaiian law the enactment of a revision of the laws had the effect 
of new legislation, hence the fair trade act came under Subsection a(2) of the McGuire 
Act as a “statute in effect”. 


See Resale Price Fixing, Vol. 1, J 3085.13. 


Fair Trade—Vertical Price Fixing.—A manufacturer which sold through its own and 
independent wholesalers may have been in competition at the wholesale level, but was not 
barred thereby from enforcing minimum resale prices against a retailer. Here, the con- 
tracts were vertical, not horizontal, and it was only the latter functional level of com- 
petition that would make the contract unenforceable as a violation of Section 1 of the 
Sherman Act. 


See Resale Price Fixing, Vol. 1, § 3100.13. 


For the appellant: Marvin G. Burns, Beverly Hills, California, Heen, Kai & Dodge, 
Honolulu, Hawaii, R. G. Dodge, of Counsel. 


For the appellee: Robertson, Castle & Anthony, Honolulu, Hawaii, Frank D. Padgett, 
of Counsel. 


Affirming 1959 Trade Cases {] 69,253. 
Before Pore, Merritt and Koetscu, Circuit Judges. 


{Prior Proceedings] 
Merritt, Circuit Judge [Jn full text]: 


Hawaii’s Fair Trade Act was passed on 
May 14, 1937. It authorizes minimum price 


This appeal is taken from the Supreme 
Court of the Territory (now State) of 
Hawaii, pursuant to 28 U. S. C, § 1293. It 
concerns the validity of the Hawaii Fair 
Trade Act (§§ 205-21, 205-25, Revised Laws 
of Hawaii, 1955), which legalizes contracts 
by which manufacturers of trademarked 
goods bind retailers, both contracting and 
non-contracting, to maintain resale prices 
fixed by the manufacturer in the accepted 
contracts. Appellant contends, contrary to 
the judgment of the Hawaii Supreme Court, 
that this Act is invalid under §3 of the 
ShermanewAct, Lo US, (Gamso. andeenn its 
application to non-contracting retailers, that 
the Act violates the due process of law 
clauses of the Fifth and Fourteenth Amend- 
ments of the United States Constitution. 
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fixing contracts as to the sale or resale of 
products sold under trademark brand or 
name, and further provides (§ 205-25): 


“Wilfully and knowingly advertising, 
offering for sale or selling any commodity 
at less than the price stipulated in any 
contract entered into pursuant to the 
provisions of this part, whether the per- 
son. so advertising, offering for sale or 
selling is or is not a party to such con- 
tract, is unfair competition and is action- 
able at the suit of any person damaged 
thereby.” 


[Facts] 


This action was brought by Johnson & 
Johnson to enjoin G. E. M. from the retail 
sale of Johnson & Johnson products at less 
than the prices fixed by Johnson & Johnson 


© 1960, Commerce Clearing House, Inc. 


; 
i 
‘. 


Number 163—83 
9-15-60 


in contracts entered into with other retailers, 
It is established that on March 9, 1954, 
Johnson & Johnson entered into a contract 
with Stewart’s Pharmacies, Ltd., a Honolulu 
retailer, by which the retailer agreed not 
to sell Johnson & Johnson products at less 
than specified minimum prices. Stewart’s 
Pharmacies purchased its products directly 
from Johnson & Johnson. On February 20, 
1956, Johnson & Johnson entered into a 
similar contract with one Edward Kimura, 
a Honolulu retailer, who purchased the 
products involved from a Johnson & Johnson 
wholesale distributor in Honolulu. G. E. M. 
was not a party to any price fixing agree- 
ment, nor was any Johnson & Johnson 
wholesale distributor in Hawaii a party to 
such an agreement. While G. E. M. had 
notice of the price fixing contracts between 
Johnson & Johnson and other retailers, it 
had never entered into such an agreement 
itself; nor had the Honolulu. wholesaler 
from which it had bought. G. E. M. sold 
Johnson & Johnson products at less than 
the minimum price fixed. 


The action was dismissed by the Circuit 
Court of Honolulu. Johnson & Johnson 
appealed to the Supreme Court of Hawaii, 
which reversed and entered judgment for 
Johnson & Johnson. G. E. M. then took 
this appeal to this Court. 


[Fair Trade Act Invalid] 


At the time the Hawaii Fair Trade Act 
was passed in 1937, §3 of the Sherman Act 
provided: 


“Every contract, combination in form 
of trust or otherwise, or conspiracy, in 
restraint of trade or commerce in any 
Territory of the United States or the 
District of Columbia, or in restraint of 
trade or commerce between any such 
Territory and another, or between any 
such Territory or Territories and any 
State or States or the District of Colum- 
bia and any State or States or foreign 
nations, is hereby declared illegal. Every 
person who shall make any such contract 
Or engage in any such combination or 
conspiracy, shall be deemed guilty of a 
misdemeanor, and, on conviction thereof, 
shall be punished by fine not exceeding 
$5,000.00, or by imprisonment not exceed- 
ing’ one year, or both by said punish- 
ments, in the discretion of the court.” 


By this section the prohibitions imposed 
upon interstate commerce by §1 of the 
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Sherman Act were made applicable to terri- 
tories and to the District of Columbia. 


It is conceded that the Hawaii Act, at 
the time of its passage, was invalid as pro- 
viding for contracts in restraint of trade 
contrary to §3 of the Sherman Act. 


[Amendment Makes Act Lawful] 


Section 1 of the Sherman Act was amended 
August 16, 1937, by the Miller-Tydings 
Act, 50 Stat. 693. This amendment ex- 
empted from the prohibition of the section 
contracts prescribing minimum prices for 
the resale of specified commodities “when 
contracts or agreements of that description 
are lawful as applying to intrastate transac- 
tions” under local law. 


[Fair Trade Signers] 


In 1950, the Supreme Court in Schwegmann 
Bros. v, Calvert Distillers Corporation [1950- 
1951 TrapE CASES § 62,823], 341 U. S. 384, 
construed the Miller-Tydings amendment 
as applying only to price fixing by contract 
and as not permitting the enforcement of 
price fixing against those not parties to a 
contract. 


[Problem of Nonsigners] 


In 1952, by the McGuire Act, 66 Stat. 
632, 15 U. S. C. § 45, the Federal Trade 
Commission Act was amended to deal with 
the problem of nonsigners. Subsection a(2) 
authorizes price fixing contracts in substan- 
tially the form authorized by the Muiller- 
Tydings Act. Subsection a(3) provides: 


“Nothing contained in this section or 
in any of the Antitrust Acts shall render 
unlawful the exercise of the enforcement 
of any right or right of action created by 
any statute, law, or public policy now or 
hereafter in effect in any State, Territory 
or the District of Columbia, which in sub- 
stance provides that willfully and know- 
ingly advertising, offering for sale, or 
selling any commodity at less than the 
price or prices prescribed in such con- 
tracts or agreements whether the person 
so advertising, offering for sale, or selling 
is or is not a party to such a contract 
or agreement, is unfair competition and is 
actionable at the suit of any person dam- 
aged thereby.” (Emphasis supplied.) 


Upon its face, the McGuire Act would 
thus appear to validate the Hawaii Fair 
Trade Act in its application to non-signers. 
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[State’s Right to Regulate] 


Upon two grounds, however, G. E. M. 
contends that the McGuire Act cannot 
apply to this case. 


First, it asserts that the McGuire Act 
should be construed to apply only to fair 
trade laws enacted by states and not to 
those enacted by territories. It points to 
the statement of purpose set forth in §1 
of the Act, 66 Stat. 632: 


“ck %* % to protect the rights of States 
under the United States Constitution to 
regulate their internal affairs and more 
particularly to enact statutes and laws 

* * which authorize contracts and 
agreements prescribing minimum or stipu- 


lated prices for the resale of commodities 
* KK? 


It points out that, while such rights exist 
in the states, and Congress under its power 
to regulate commerce may make such con- 
tracts lawful as applied to interstate com- 
merce, §3 of the Sherman Act expressly 
rejects such rights in the territories and 
retains under federal (as opposed to local) 
law control over such contracts within the 
territories. It reasons that, because the 
Miller-Tydings amendment related only to 
§ 1 of the Sherman Act, its reference to its 
applicability to territories must (in context 
with unamended §3) be recognized to be 
mistaken and be disregarded. 


But we are not here concerned with the 
Miller-Tydings amendment. Regardless of 
the logical force of this argument, it ignores 
the express language of the McGuire Act: 


“Nothing contained in * * * any of 
the Antitrust Acts shall render unlawful 
the exercise, |* * *jof any, right).*)*, * 
created by any statute * * * in effect 
in any * * * territory * * *” (Em- 
phasis supplied.) 


The right enjoyed by the states to regulate 
their internal affairs in this area has thus 
been expressly extended to the territories. 
There is nothing “absurd or futile” + in such 
a construction and we cannot read terri- 
tories out of the Act when Congress has 
expressly included them. Section 3 of the 
Sherman Act must be recognized to have 
been amended by the McGuire Act. 

1See United States v. American Trucking As- 
sociation, 1940, 310 U. S. 524, 543. 


2We note that Hawali’s statehood, Act of 
March 18, 1959, 20 Stat. 4, does not render 
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[Revised Laws] 


Second, G. E. M. asserts that the McGuire 
Act cannot apply to the Hawaii Fair Trade 
Act, since its effect is limited (Subsection 
a(2)) to contracts which are “lawful as 
applied to intrastate transactions under any 
statute, law or public policy now or here- 
after in effect” in the territory. It contends 
that, since the Hawaii Act was invalid at 
the time of its enactment, there was no 
valid statute upon which the McGuire Act 
could operate.” 


The answer is that the Hawaii Act was 
re-enacted March 18, 1957, by “an Act to 
Enact the Revised Laws of Hawaii 1955.” 
Section 1 of that Act provides that all sec- 
tions of the manuscript designated as “Re- 
vised Laws of Hawaii 1955” are hereby 
enacted as law.” 


G. E. M. contends that this was not a 
re-enactment and points to §6 of the revi- 
sion Act, which states: 


“Provisions in the Revised Laws of 
Hawaii 1955 shall be construed as con- 
tinuations or amendments of applicable or 
corresponding provisions of previously 
existing laws and not as new enactments.” 


This section relates to construction and 
deals with the circumstances under which 
reference may be had to previously existing 
law in order to resolve ambiguities or con- 
flicts. It should not itself be construed to 
affect the validity of the revision as an 
effective enactment of the law it embodies. 
Hawaii has held that the enactment of a 
revision of the laws is new legislation and 
renders unimportant any question as to the 
validity of a statute prior to revision. Springer 
v. Thompson, 1920, 25 Hawaii 638, 640-641; 
In re Tom Pong, 1906, 17 Hawaii 566; see 
generally State v. Pitet, 1952, 69 Wyo. 478, 
243 P. 2d 177, 184-188, and authorities there 
collected. 


We conclude that the Hawaii Fair Trade 
Act, as re-enacted was authorized by the 
McGuire Act. A price fixing contract en- 
tered into pursuant to its terms does not 
constitute a contract in restraint of trade 
under the Sherman Act. 


[Question of Constitutionality] 


G. E, M. next contends that application 
of the Hawaii Fair Trade Act under the 


either of these contentions moot. If either were 
valid, Hawaii's fair trade law would not have 
been in effect at the time of statehood and thus 
made operative by § 15 of that Act. 
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permission of the McGuire Act is uncon- 
stitutional in regard to sellers who are not 
parties to price fixing contracts, as a viola- 
tion of the due process clauses of the Fifth 
and Fourteenth Amendments to the Consti- 
tution. It contends that the effect of the 
Act in this respect is to deny to the owner 
(the retailer) of property the right to deter- 
mine for himself the price at which he will 
sell—a right which is an inherent attribute 
of the property itself and that there is an 
improper delegation of power to private 
persons. It points to the following language 
in Schwegmann Bros. v. Calvert Distillers 
Corporation, supra, at page 389, with refer- 
ence to enforcement of a price fixing con- 
tract against nonsigners: 


“That is not price fixing by contract or 
agreement; that is price fixing by com- 
pulsion. That is not following the path of 
consensual agreement; that is resort to 
coercion.” 


Schwegmann, however, was not examining 
the constitutionality of legislation. It was 
examining the scope of legislation. It held 
that legislation which authorized price fix- 
ing by contract or agreement only did not 
authorize price fixing without consent. 


Old Dearborn Distributing Co. v. Seagram- 
Distillers Corporation [1932-1939] TRADE 
CAsEs J 55,141], 1936, 299 U. S. 183, in our 
view is controlling upon this question. 
There the Supreme Court (prior to the 
Miller-Tydings Act and the McGuire Act) 
examined the constitutionality of the Illinois 
Fair Trade Act in its application to non- 
signers. Whether appellant in that case was 
contractually bound was a factual issue. 
The court held this dispute immaterial, stat- 
ing at page 187: 


“The contract was assailed by appellant 
below as ineffective, and for present pur- 
poses we accept that view. It is plain 
enough, however, that appellant had knowl- 
edge of the original contractual restric- 
tions and that they constituted conditions 
upon which sales thereafter were to be 
made.” 


Later, at pages 193-194, 


“Appellants here acquired the com- 
modity in question with full knowledge 
of the then-existing restriction in respect 
of price which the producer and whole- 
sale dealer had imposed, and, of course, 
with presumptive if not actual knowledge 
of the law which authorized the restric- 
tion. Appellants were not obliged to buy; 
and their voluntary acquisition of the prop- 


it was stated: 
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erty with such knowledge carried with it, 
upon every principle of fair dealing, assent 
to the protective restriction, with conse- 
quent liability under §2 of the law by 
which such acquisition was conditioned.” 


and later, at page 194: 


_ “Here, the restriction, already [at the 
time of appellant’s acquisition of the prop- 
erty] imposed with the knowledge of 
appellants, ran with the acquisition and 
condition it.” 


[Trade-Mark and Good Will] 


With reference to the interest of the manu- 
facturer, the court stated at page 193: 


“* * * §2 [of the Illinois Act] does 
not deal with the restriction upon the 
sale of the commodity qua commodity, 
but with that restriction because the com- 
modity is identified by the trade-mark, 
brand or name of the producer or owner. 
The essence of the statutory violation 
then consists not in the bare disposition 
of the commodity, but in a forbidden use 
of the trade-mark, brand or name in ac- 
complishing such disposition. The pri- 
mary aim of the law is to protect the 
property—namely, the good will—of the 
producer, which he still owns, The price 
restriction is adopted as an appropriate 
means to that perfectly legitimate end, 
and not as an end itself.” 


and later at page 195: 


“The ownership of the good will, we 
repeat, remains unchanged, notwithstand- 
ing the commodity has been parted with. 
Section 2 of the act does not prevent a 
purchaser of the commodity bearing the 
mark from selling the commodity alone 
at any price he pleases. It interferes 
only when he sells with the aid of the 
good will of the vendor; and it interferes 
then only to protect that good will against 
injury. It proceeds upon the theory that 
the sale of identified goods at less than 
the price fixed by the owner of the mark 
or brand is an assault upon the good will, 
and constitutes what the statute denomi- 
nates ‘unfair competition’. See Liberty 
Warehouse Co. v. Burley Tobacco Growers’ 
Assn., 276 U. S. 71, 91-92, 96-97. There 
is nothing in the act to preclude the pur- 
chaser from removing the mark or brand 
from the commodity—thus separating the 
physical property, which he owns, from 
the good will, which is the property of 
another—and then selling the commodity 
at his own price, provided he can do so 
without utilizing the good will of the 
latter as an aid to that end.” 
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[Upheld as to Nonsigners] 


Since passage of the McGuire Act, the 
constitutionality of the application of state 
fair trade laws to transactions in interstate 
commerce has been upheld as to non-signers 
in Sunbeam Corporation v. Richardson [1957 
TRADE CASES § 68,678], 6 Cir., 1957, 243 F. 
2d 501; Norman M. Morris Corporation v. 
Hess Bros. Inc. [1957  TrapE CASES 
f 68,660], 3 Cir., 1957, 243 F. 2d 274; and 
Schwegmann Bros. v. Eli Lilly and Company 
[1953 Trape Cases § 67,516], 5 Cir., 1953, 
205 F. 2d 788, certiorari denied 346 U. S. 
856, 905. Further, in two state court cases 
involving this issue, the Supreme Court has 
refused review for lack of a substantial 
federal question. General Electric Company 
v. Masters, Inc., 1954 [1954 Trape CASES 
J 67,776], 307 N. Y. 229, 120 N. E. 2d 802, 
appeal dismissed, 1954, 348 U. S. 892; Lionel 
Corporation v. Grayson-Robinson Stores, 1954 
[1954 TrapveE CASES § 67,717], 15 N. J. 191, 
104 A. 2d 304, appeal dismissed, 1954 [1954 
TRADE CASES { 67,877], 348 U. S. 859. 


G. E. M. attempts to distinguish the Old 
Dearborn case upon the ground that there a 
burden had been imposed upon the very 
product with which the offending retailer 
dealt; the contract upon which the manu- 
facturer relied had been reached with the 
wholesaler from whom the offending retailer 
had purchased. Here, G. E. M. points out, 
it has not purchased from a contracting 
wholesaler. 


We do not regard this distinction as valid. 
The language of the Supreme Court does 
not confine itself to situations involving in- 
terference by the offending retailer with 
contractual obligations binding upon one 
from whom he purchased the goods.2 We 
see no reason for so confining the decisions.* 
On the contrary, the quoted passages sug- 
gest its application to the facts of the case 
at bar. 


Since the owner of the trademark has a 
continuing and protectible interest in the 
property of trademarked goods owned by 
another, he has a right, in the protection 
of his interest, to impose a condition upon 
the resale of that property. Since the non- 
signing retailer acquired the commodity 
with notice of the condition, enforcement 
of the condition did not violate due process. 


*See Lumley v. Gye, 1853, 2 Ell. & Bl. 216; 
Restatement, Torts, § 766 (1939). 

‘We note that the Sunbeam, Morris, Schweg- 
mann and Lionel cases, supra, appear to involve 
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We conclude that the application of the 
Hawaii Fair Trade Act, under the McGuire 
Act, to non-signers is not a violation of due 
process. 

[Price Fixing] 

G. E. M. next contends that Johnson & 
Johnson cannot claim the protection of the 
McGuire Act for the reason that Johnson & 
Johnson falls within an exception specified 
in §1 of the Sherman Act and, in the fol- 
lowing language, in the McGuire Act. 15 
U.S. C. § 45(a) (5): 

“Nothing contained in paragraph (2) 
of this subsection shall make lawful con- 
tracts or agreements providing for the 
establishment or maintenance of ’minimum 
or stipulated resale prices on any com- 
modity referred to in paragraph (2) of 
this subsection, between manufacturers, 
or between producers, or between whole- 
salers, or between brokers, or between 
factors, or between retailers, or between 
persons, firms, or corporations in com- 
petition with each other.” 

Johnson & Johnson acted not only as 
manufacturer, but as wholesaler, and in that 
capacity made sales direct to retailers. It 
was thus (G. E. M, asserts) in competition 
with wholesalers dealing in its products. 

G. E. M., upon this point, relies upon 
United States v. McKesson & Robbins, 1956 
{1956 TrapE Cases J 68,368], 351 U. S. 305, 
The appellee in that case was a manufac- 
turer of drug products and was also the 
largest drug wholesaler in the United States. 
In its sales operations it acted through 
seventy-four wholesale divisions. These di- 
visions sold to retailers and also to certain 
independent wholesalers, each of whom was 
in direct competition with the wholesale 
division of appellee from which it had bought. 
Appellee required of its wholesale division 
that they sell to no independent wholesaler 
without securing a fair trade agreement to 
adhere to prices fixed by the appellee. The 
United States sought injunctive relief against 
the appellee. It charged that the fair trade 
agreements were not immunized by the 
Miller-Tydings Act or the McGuire Act and 
were in violation of §1 of the Sherman Act. 


The court sustained the position of the 
government, stating at page 313: 


“Congress thus made as plain as words 
can make it that, without regard to cate- 


factual situations similar to ours, and that no 
such distinction was there made, 
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gories or labels, the crucial inquiry is 
whether the contracting parties compete 
with each other, If they do, the Miller- 
Tydings and McGuire Acts do not permit 
them to fix resale prices.” 


The court, however, made it plain that it 
was competition with which it was concerned. 
Emphasizing the lack of ambiguity in the 
Proviso, it stated at page 315: 

“It excludes from the exemption from 
the per se rule of illegality resale price 


maintenance contracts between firms com- 
peting on the same functional level.” 


and at page 309 it stated: 


“The issue presented is a narrow one 
of statutory interpretation. The Govern- 
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ment does not question the so-called vertical 
‘fair trade’ agreements between McKesson 
and retailers of McKesson brand products. 
It challenges only appellee’s price-fixing 
agreements with independent wholesalers 
with whom it is in competition.” 


The case is thus distinguishable from the 
case at bar. Here Johnson & Johnson, not 
selling at retail to consumers,’ contracted 
with retailers in the Honolulu area with 
whom it was not in competition. The price 
fixing contracts were vertical and not hori- 
zontal agreements. 


We conclude that the fair trade contracts 
of Johnson & Johnson were valid. 


‘Affirmed. 


[7 69,798] In re Subpoena Served Upon William Vankoughnet for Teamsters 


Local 985. 


In the United States District Court for the Eastern District of Michigan, Southern 


Division. Case No. Misc. Dated June 8, 1960. 


Sherman Antitrust Act 


Breadth of Subpoena—Union Membership Records.—A subpoena duces tecum requir- 
ing the production before a grand jury of records relating to a segment of the member- 
ship of a teamsters union local for a specified period was not unreasonably broad. 


See Department of Justice Enforcement and Procedure, Vol. 2, § 8021.625. 


Subpoena Duces Tecum—Service on Particular Offcer—Landrum-Griffin Act.—A 


subpoena duces tecum served on the secretary-treasurer of an unincorporated labor union 
local was fully effective under both Federal and state (Michigan) rules of procedure. 
Service was not required on the individual member who may be the actual custodian of 


the records. 


The Landrum-Griffin Act was completely inapplicable to the situation. 


See Department of Justice Enforcement and Procedure, Vol. 2, J 8021.500. 


TuHorNTON, District Judge [Jn full text]: 
The “Motion to Quash Subpoena Duces 
Tecum and Prayer for Instructions” was 
filed by Teamsters Local 985 and William 
Vankoughnet, “as an individual and as Sec- 
retary-Treasurer of said Local Union.” The 
subpoena served is for the production of 
records before the Grand Jury. Petitioners 
say that officer Vankoughnet is not the 
custodian of the records of said Local, but 
that one William E. Bufalino is custodian. 


As to certain of the records subpoenaed, 
the motion indicates that they are in the 


5 Compare Esso Standard Oil Co. v. Secatore’s, 
Inc. [1957 TRADE CASES f 68,746], 1 Cir., 1957, 
246 F. 2d 17, certiorari denied, 355 U. S. 834. 

1 United States District Court for the Northern 
District of Ohio—Eastern Division, February 2, 
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possession of the United States Senate 
Select Committee On Improper Activities 
In The Labor Or Management Field. As 
to these the Court need not here be con- 
cerned, for reasons which are at once obvi- 
ous and apparent. With those records 
which are in the possession of the Local, 
we are concerned. In addition to the con- 
tention of petitioners that the subpoena is 
too broad and constitutes a fishing expedi- 
tion, and in support of which contention 
petitioners cite the opinion of Judge James 
C. Connell in the Presser case,’ they also 


1959 entitled “IN RE: Ex Rel—William Presser, 
etc. Charles Bond, etc. Joseph Fontana, etc. 
John J. Felice, etc. John A. Nardi, etc. Charles 
Higgins, etc. Nunzio Louis Triscaro, etc. Charles 
Cimino, ete. Michael P. Rini, etc.’’ 
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rely on a somewhat novel theory relating 
to custodianship. We will first dispose of 
the issue of the breadth of the subpoena. 


There is no similarity whatsoever be- 
tween the material sought to be reached 
by the subpoena in Judge Comnnell’s case, 
supra, and that which is the subject matter 
of the subpoena here. There, the subpoena 
was clearly far reaching and beyond the 
allowable range. Here, what is sought 
relates to membership data (as to only a 
segment of the membership) covering a par- 
ticularly identified period of time. It is our 
ruling here that, insofar as the subpoena 
relates to records presently in the posses- 
sion of the Local, such subpoena is within 
reasonable bounds. 


[Custodian Theory] 


The custodian theory advanced by peti- 
tioners goes something like this: When you 
wish to subpoena the records of an organ- 
ization which is not a corporation, you 
must first ascertain who or what has been 
designated by said organization as its cus- 
todian (record-wise) and then serve such 
individual with a subpoena duces tecum. 
Petitioners cite no authority directly in 
support of this position. The citations re- 
lied upon by them constitute a negative 
type of rationale. They argue that the 
rule by which a corporation is bound in 
this respect has no application to an unin- 
corporated voluntary association. Similar 
negative reasoning is employed to distin- 
guish a co-partnership. In a catch-all type 
of argument, petitioners attempt to apply 
the Landrum-Griffin Act to reinforce their 
theory. They readily admit, however, that 
they can point to no specific language in 
said Act relating even remotely to the sery- 
ice of subpoenas. A review of the so-called 
“Bill of Rights” in this Act fails to disclose 
any basic philosophy from which such a 
theory could be developed with any degree 
of logic—or even intuition, if you will. We 
therefore reject completely the applicability 
of the Landrum-Griffin Act to this situation 
as advanced by petitioners in their argument. 


[Investigation of Possible Sherman Act 
Violations] 


It is a matter of no secrecy that this 
Grand Jury has been convened to investigate 


* Except corporations and partnerships. 
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possible Sherman Act violations. The last 
paragraph of the memorandum of law sub- 
mitted by petitioner Vankoughnet reads as 
follows: 


“If a proper subpoena is served upon 
William Bufalino, the custodian of the 
records he will produce to the Grand 
Jury, all available records or documents 
required under such subpoena and will 
testify before said Grand Jury as to 
same.” 

Were such a procedure as above outlined 
to be followed, it would, in effect, constitute 
a device for directing the Government 
whom it could and whom it could not 
subpoena. i 


To approach this from a different aspect: 
Would petitioners seriously contend that 
when its Government has empaneled a 
Grand Jury for purposes of investigating 
possible criminal violations against the laws 
of said Government that the Government 
must, at its peril, determine which indi- 
vidual(s) of each and every organization? 
must be served with subpoenas in order 
to acquire records and documents necessary 
for the continuation of its investigation? 
To state the question, it seems to us, is to 
answer it. The absurdity of the results 
flowing from the practical application of 
petitioners’ theory alone requires. that it 
be considered as unacceptable and contrary 
to any established principles of subpoena 
procedure, and contrary to any possible 
construction that may be fairly placed upon 
any recent legislative or decisional law. 


{Michigan Statute] 


Two last observations may be appro- 
priate—one is that we are of the view that 
the case of Brown v. United States, 276 U. S. 
134 is distinctly applicable here, and the 
other consists of our view that, if there is 
still any doubt left as to the invalidity of 
petitioners’ custodian theory, the Michigan 
statute, which we have a right to consider 
here, lays such doubt to rest by virtue of 
the following language: 


“MSA § 27.759 Service of Process on 
Corporations, Partnerships and Voluntary 
Associations * * *, 


© 1960, Commerce Clearing House, Inc. 


OO a a ee a a ee 


Number 163—89 Cited 1960 Trade Cases FPA 4] 


9-15-60 
U.S. uv. Wolf 
Sec. 29. Process issued from any court — partnership association or unincorporated 
of record against a corporation, partner- voluntary association, with any person in 
ship association or unincorporated volun- charge thereof * * *,” 


tary association, may be served upon any : 
officer, director, trustee or agent thereof, [Ruling] 

or by leaving same during regular office The motion of petitioners is hereby de- 
hours at the office of such corporation, nied in all respects. 


[69,799] Gold Fuel Service, Inc. v. Esso Standard Oil Co. 


_In the Supreme Court of New Jersey, A-128, September Term, 1959. Argued May 
24, 1960, Decided June 6, 1960. | 


Sherman Antitrust Act and Robinson-Patman Act 

Private Enforcement and Procedure—Jurisdiction of State Courts—Violation of 
Federal Law.—Actions based solely upon the federal “antitrust” laws can be brought only 
in the federal courts. Thus, a fuel oil distributor could not maintain a common law 
trespass on the case” action in a New Jersey court on the basis of charges that its 
supplier, a refiner, had sold fuel oil to one of the distributor’s customers, a large consumer, 
at lower prices than those the distributor had to pay. The court found that the action 
was actually based solely on the federal statutes. 

See Price Discrimination, Vol. 1, $3551.70; Private Enforcement and Procedure, 


Vol. 2, J 9007. 
For the plaintiff-appellant: Sam Weiss (Pollis, Williams & Pappas, attorneys). 
For the defendant-respondent: Burtis W. Horner (Stryker, Tams & Horner, attorneys). 
Affirming 1960 Trade Cases {] 69,606. 
Per CurtaM [Jn full text]: The judgment to entertain the alleged cause of action. 59 
is affirmed solely for the reasons expressed N. J. Super. 6, 16, 18 [1960 TRADE Cases 


Dy the trial court with respect to the [69,606] (Ch. Div. 1959). 
absence of jurisdiction of the state court 


[1 69,800] United States v. Morris Wolf, also known as Pete Wolf, d. b. a. Wolf & 
Co., and John P. Godchaux. 


In the United States District Court for the Eastern District of Louisiana, New Orleans 
Division. Civil Action No. 5858. Dated July 19, 1960. 


Case No. 1281 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Department of Justice Enforcement and Procedure—Discontinuance of Unlawful 
Practices—Government Disposal of Surplus Cotton—Summary Judgment—Mootness of 
Question.—A Government motion for summary judgment was denied and its civil action 
for injunctive relief was dismissed for mootness where the practices complained of could 
exist only under discontinued disposal procedures of the Commodity Credit Corporation 
for sales of surplus cotton, and there was little likelihood those procedures would be reinstated. 

See Department of Justice Enforcement and Procedure, Vol. 2,  8229.550, 8229.675. 

For the plaintiff: Charles L. Beckler, Assistant U. S. Attorney, Washington, D. (G. 


For the defendant: Hugh M. Wilkinson of Wilkinson & Wilkinson, New Orleans, 
Louisiana, and Isaac Heller, New Orleans, Louisiana. 
For a prior opinion, see 1957 Trade Cases {] 68,895. 
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Wricut, District Judge [Jn full text]: 
This case came on tor hearing on motion 
of plaintiff for summary judgment and mo- 
tion of defendants to dismiss for mootness. 
The court, after hearing the argument of 
counsel and studying the briefs filed in sup- 
port thereof, is now ready to rule. 

It is ordered that the motion of plaintiff 
for summary judgment be, and the same is 
hereby, denied. 

It is further ordered that the motion of 
defendants to dismiss for mootness be, and 
the same is hereby, granted. 

It is further ordered that this case be 
reopened on motion of the Government 
whenever it is made to appear that defend- 
ants have resumed the activity which is 
alleged in the complaint to be in violation 
of the Sherman Antitrust Act. 


Reasons 
Defendants’ alleged unlawful activity ap- 
parently resulted from the manner in which 
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and the regulation under which the Com- 
modity Credit Corporation sold surplus 
cotton. In 1956 the Commodity Credit 
Corporation changed its disposal proce- 
dures so that the activity of defendants 
here denounced as illegal was discontinued. 
Corporation changing its regulations to ac- 
commodate the defendants, a highly un- 
likely possibility in view of the position 
taken by the Government in this litigation. 
Since there is no real possibility, then, that 
the alleged unlawful activity will be re- 
sumed, there is no need for an injunction 
restricting defendants from resuming it. 
Hence, the issue is moot. United States v. 
Parke, Davis & Co. [1960 TrapE Cases 
{ 69,611], 362 U. S. 29; United States v. 
Oregon State Medical Society [1952 TRADE 
CASES J 67,264], 343 U. S. 326. Since there 
is no claim for damages, the case must be 
dismissed. 


[7 69,801] Olin Mathieson Chemical Corp. v. Howard & Linder Drug Co., Inc. 


In the New York Supreme Court, New York County, Special Term, Part I. 144 
N. Y. L. J., No. 47, page 11. Dated September 7, 1960. 


New York Fair Trade (Feld-Crawford) Act 


Fair Trade—Temporary Injunction—Defense of Non-Enforcement.—A temporary in- 
junction was granted against a retailer who had claimed that it had made nine separate 
purchases of the fair trader’s products in nine different stores in the vicinity at below 
fair trade prices and that the fair trader was not vigorously enforcing its fair trade pro- 
gram. However, the fair trader filed a lengthy list of injunctions and actions pending 
against other stores, some in the vicinity and including injunctions against two stores 


where the retailer had made purchases at below fair trade prices. 
See Resale Price Fixing, Vol. 1, { 3440.34. 


Spector, Justice [/n full text]: This is an 
action brought pursuant to section 369-a et 
seg. of the General Business Law, common- 
ly known as the Feld-Crawford Act or Fair 
Trade Law, permanently to enjoin defend- 
ant from selling plaintiff’s pharmaceutical 
products bearing “Squibb” and other trade 
names, at prices below the minimum fair 
trade prices established by plaintiff. In 
support of this motion for an injunction 
pendente lite, plaintiff supplies affidavits of 
two shoppers, who state under oath that 
they purchased a product of plaintiff at a 
price below the fair trade price. The pres- 
ident of the defendant corporation filed an 
answering affidavit in which he states em- 
phatically that he did not personally make 
these sales. However, there is no accom- 


1 69,801 


panying afhdavit of any member of his sales 
force denying these sales or that plaintiff’s 
products were not being sold below the 
minimum fair trade price (General Electric 
Co. v. Golden Rule Appliance Co. [1957 
TRADE CASES § 69,698], 3 App. Div. 2d 436). 
Affiant contends that plaintiff is not en- 
forcing its fair trade program and has 
waived its rights under article 24A of the 
General Business Law. In support of this 
claim, an affidavit of one of his employees is 
submitted wherein he claims to have made 
nine different purchases of plaintiff’s prod- 
ucts in nine different stores in the vicinity, 
at prices below the fair trade price. How- 
ever, in the reply affidavit of plaintiff’s coun- 
sel, it is denied that plaintiff is not vigor- 
ously enforcing its fair trade program and 
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in the accompanying memorandum of law, 
im support of its motion for a preliminary 
injunction, lists seven pages of actions in 
which the courts have granted plaintiff per- 
manent injunction against retail price cut- 
ting since June 1, 1958. Two of said cases 
are against stores in which defendant’s 
shopper made his purchases. Affant also 
lists actions pending against many other 
stores in the vicinity, other than those men- 
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fense of abandonment has been recently 
ruled upon by one of my colleagues in Olin 
Mathieson Chemical Corporation v. Park Row 
Merchandising, Inc. (141 N. Y. L. J., p. 12— 
{1959]), wherein said defense was stricken 
as sham. The remedy sought is not “drastic” 
in requiring defendant, pendente lite, to ob- 
serve the mandate of the Feld-Crawford 
Act. Preliminary injunction is hereby granted. 
Settle order. 


tioned by defendant’s shoppers. This de- 


[69,802] United States v. Irving Bitz, et al. 


In the United States Court of Appeals for the Second Circuit. No. 364—October 
Term, 1959. Docket No. 26233. Argued June 15, 1960. Decided August 26, 1960. 


Appeal from decision of the United States District Court for the Southern District of 
New York, Drmock, J., granting appellees’ motion to dismiss a count in an indictment 
brought under Section 1 of the Sherman Act, 15 U. S. C. § 1. Reversed. 


Case No. 1462 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Indictment for Restraint of Trade—Payments to Union Officials—Public Injury— 
Newspaper and Magazine Distribution.—An indictment alleging the existence of a con- 
spiracy in restraint of trade the effects of which were to require newspaper and magazine whole- 
salers to pay money to union officials as a condition to remaining in business and avoiding 
union troubles, to restrain publishers and retail news dealers from engaging in their busi- 
ness, and to prevent competitors of some of the conspirators from obtaining the union 
contracts, contained either allegations of public injury or allegations of fact from which 
public injury could be inferred. Since this made the indictment sufficient, it was unneces- 
sary to consider either the necessity for an allegation of public injury or the theory that 
the indictment had charged a per se violation of the Sherman Act. 


See Department of Justice Enforcement and Procedure, Vol. 2, J 8025.570. 


Conspiracy in Restraint of Trade—Allegation of Public Injury—Criminal Appeals 
Act—A U. S. Court of Appeals, and not the Supreme Court, had jurisdiction over an 
appeal from a dismissal of a Sherman Act indictment where the dismissal was based both 
on a finding of fact that no public injury had been alleged as well as on an interpretation 
of law requiring the allegation of public injury. Under the Criminal Appeals Act, the 
Supreme Court has jurisdiction only if a dismissal is based solely on construction or 
validity of a statute and not where a deficiency in the pleadings is a basis. 

See Department of Justice Enforcement and Procedure, Vol. 2, § 8029.860. 

Direct Appeal to Supreme Court—Criminal Appeals Act—Motion in Bar—Sufficiency 
of Indictment.—A “motion in bar” to which appeal is direct to the Supreme Court must 
be one which would terminate the action. An appeal as to the sufficiency of an indictment 
(that allegations of public injury were not sufficient) involved a point which could, even 
if upheld, be cured by reindictment or additional allegations. This being so, the motion to 
dismiss was properly appealed to the Court of Appeals. 

See Department of Justice Enforcement and Procedure, Vol. 2, J 8029.860. 

_ For the appellant: Robert A. Bicks, Acting Assistant Attorney General; Richard B. 
O’Donnell, Chief, New York Office, Antitrust Division; Richard A. Solomon, Richard ite 
Stern, Harry Sklarsky, Attorneys, Department of Justice. 


| For the appellees: Asher W. Schwartz (Asher W. Schwartz and Edith Lowenstein, 
of counsel), for appellee Stanley J. Lehman; Waldman & Waldman (Louis Waldman, 
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Louis Haimoff, and Seymour Waldman, of counsel), for appellees Bi-County News Corp., 
William Fello and Rocco Fello; Sylvester & Haimoff (Louis Waldman, Louis Haimoff, 
and Seymour. Waldman, of counsel), for appellee Charles Gordon. 


Reversing 1959 Trade Cases ff 69,549. 


Before WATERMAN, Moore and HaMLin, Circuit Judges. 


Hamtiin, Circuit Judge [In full text]: 
This is an appeal from a decision of the 
District Court for the Southern District of 
New York dismissing Count 1 of a six- 
count indictment filed therein on January 
23, 1959.1 Count 1 charges eleven individual 
defendants and one corporate defendant 
with engaging in an unlawful combination 
and conspiracy in restraint of interstate trade 
and commerce in the wholesale distribution 
and sale of newspapers and magazines in 
violation of Section 1 of the Sherman Act, 
15°U S.C. $iy Cotint 2 charges nine’ ‘of 
the individual defendants and the corporate 
defendant with violation of Section 2 of the 
Sherman Act, 15 U. S. C. §2. The remain- 
ing four counts charge a number of the 
individual defendants with violation of, or 
conspiracy to violate, the Hobbs Act, 18 
U. S. C. § 1951. The latter five counts are 
not involved in this appeal. 


[Restraint of Trade] 


Count 1 alleges that six of the individual 
defendants were officers of the Newspaper 
and Mail Deliverers’ Union of New York 
and Vicinity (the Union) and that the re- 
maining five were officers, employees or 
stockholders in various corporations. De- 
fendant Bi-County News Corporation is one 
such corporation. The business or purpose 
of these corporations is not set forth, but 
they are apparently engaged in wholesale 
distribution of newspapers and magazines. 


The indictment recites that Suburban 
Wholesalers Association, Inc. (Suburban 
Wholesalers), is a New York membership 
corporation consisting of twelve members 
who purchase newspapers and magazines 
from publishers and sell them at wholesale 
to news stands and other outlets for resale 
by those outlets to consumers, 


The members of Suburban Wholesalers 
service substantially the Suburban Area of 
New York, which is defined as the area in- 
cluded within approximately a 50-mile 
radius of Columbus Circle, New York, New 
York, with the exception of New York 


+The decision of the District Court is re- 
ported at 179 F. Supp. 80 [1959 TRADE CASES 
{| 69,549]. 
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City. The members of Suburban Whole- 
salers distribute, in specified areas which do 
not overlap, all the principal New York 
City newspapers and all the principal mag- 
azines published throughout various states, 
as well as local newspapers published in 
their respective areas. There is thus a con- 
tinuous and regular flow of interstate .com- 
merce of newspapers and magazines from 
various states in the United States to mem- 
bers of Suburban Wholesalers’ located in 
New York, New Jersey, and Connecticut. 
The total gross sales of newspapers and mag- 
azines by the members of Suburban Whole- 
salers amounted to more than $30,000,000 in 
1958. 
[Union Contracts] 


Suburban Wholesalers acts as joint bar- 
gaining agent for all its members in 
negotiating labor contracts with the Union. 
Individual contracts are thereafter executed 
between the Union and the members. The 
Union, exclusively, by agreement, supplies 
the members of Suburban Wholesalers. with 
all their employees engaged in the handling 
and delivery of magazines. It is vital, be- 
cause of the nature of the newspaper and 
magazine industry, that distribution be un- 
hindered since delays in delivery, even for 
a day in the case of newspapers and sev- 
eral days in the case of magazines, render 
the merchandise unsalable. Strikes and 
threats of strikes have a coercive effect upon 
the members of Suburban Wholesalers, 
since, by provision in labor contracts be- 
tween the Union and the newspaper and 
magazine publishers covering their em- 
ployees engaged in the handling of news- 
papers and magazines, such publishers can 
use as wholesalers only such distributors as 
are themselves under labor contractual re- 
lation with the Union. 


After setting forth the above, the indict- 
ment continues: 


“COMBINATION AND CONSPIRACY IN RE- 
STRAINT OF TRADE 


“22. Beginning on or about January 1, 
1955, and continuing to and including the 
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date of the return of this indictment, the 
defendants and co-conspirators have en- 
gaged in an unlawful combination and 
conspiracy in restraint of the aforesaid 
interstate trade and commerce in the 
wholesale distribution and sale of news- 
papers and magazines in violation of Sec- 
tion 1 of the Act of Congress of July 2, 
1890, entitled “An Act to protect trade 
and commerce against unlawful restraints 
and monopolies” as amended, c. 647, 26 
Stat. 209, 15 U. S. C. Section 1, common- 
ly known as the Sherman Act. 


“23. The aforesaid combination and con- 
spiracy has consisted of a continuing 
agreement and concert of action among 
the defendants and co-conspirators, the 
substantial terms of which have been and 
are: 


“a. To restrain the members of Subur- 
ban Wholesalers in their wholesale dis- 
tribution of newspapers and magazines by 
coercing and compelling said members to 
pay to the conspirators various sums of 
money, as a prerequisite to obtaining 
labor contracts with the Union to ayoid 
strikes or the continuation of strikes al- 
ready called by said Union; 

“b. To prevent the shipment of news- 
papers and magazines in interstate com- 
merce to members of Suburban Wholesalers 
not acceding to the demands of the con- 
spirators; and 

“c. To hinder and exclude or attempt 
to hinder and exclude actual or potential 
competitors of defendants Irving Bitz, 
Charles Gordon and Bi-County. 


“24. During the period covered by the 
indictment, the said combination and con- 
spiracy has been effectuated by various 
means and methods including, but not 
limited to, the use of union influence, 
duress and threats of strikes or strikes to 
compel: 

“(a) the payment of $25,000 by the 
members of Suburban Wholesalers to de- 
fendants Angelo Lospinuso, William Walsh 
and Harry Waltzer on or about January 
and February 1955, in connection with the 
negotiation of a labor contract between 
the Union and Suburban Wholesalers ef- 
fective February 1, 1955; 

“(b) the payment of $45,000 by Subur- 
ban Wholesalers to defendant Irving Bitz 
and to defendants Sam Feldman, Stanley 
J. Lehman, John J. Lawrence, Jr. and 
Harry Waltzer in connection with the 
negotiation of a labor contract between 
the Union and Suburban Wholesalers ef- 
fective February 1, 1957; and 
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“(c) other payments by members of 
Suburban Wholesalers to various Union 
officials, 


“EFFECTS OF THE CONSPIRACY TO RE- 
STRAIN TRADE 


25. The combination and conspiracy 
hereinbefore alleged has had the follow- 
ing effects, among others: 


“a, All the members of Suburban 
Wholesalers have been compelled to pay 
financial tribute as a condition for en- 
gaging in the aforesaid trade and com- 
merce; 


“b. Newspaper and magazine publish- 
ers have been hindered, restrained or 
prevented from distributing newspapers 
and magazines in the Suburban Area to 
their financial loss and detriment; 
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c. Retail news dealers in the Subur- 
ban Area have been hindered, restrained 
or prevented from selling newspapers and 
magazines to their financial loss and 
detriment; 


“d. Competitors of Irving Bitz, Charles 
Gordon and Bi-County have been deprived 
of an equal opportunity to obtain labor 
contracts with the Union and to compete 
with these defendants in the wholesale 
distribution of newspapers and magazines; 
and 

“e, Interstate trade and commerce in 
the wholesale distribution of newspapers 
and magazines in the Suburban Area has 
been unreasonably restrained.” 


In granting the motion to dismiss Count 1 
of the indictment the District Court stated: 


“T hold, therefore, that it is only in 
cases of such per se violations as price fix- 
ing, division of markets, group boycotts 
and tying arrangements that proof of 
public injury is unnecessary. Count One 
lacks any allegation of public injury or of 
facts from which it can be inferred. Since 
it does not allege one of the per se viola- 
tions of the Sherman Act the count is in- 
sufficient in law.” 


The Government contends (1) that alle- 
gations of public injury or facts from which 
public injury can be inferred are not re- 
quired in an antitrust indictment, (2) that 
Count 1 contains adequate “public injury” 
allegations, and (3) that Count 1 pleads a 
per se violation of the Sherman Act, with the 
result that allegation of public injury is 
unnecessary, even if such allegations are re- 
quired in non per se cases. If the Govern- 
ment is correct in any one of its three 
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contentions, the decision of the District 
Court must be reversed. Whether allega- 
tions of public injury or facts from which 
public injury can be inferred must be pleaded 
in an antitrust indictment? or whether 
Count 1 pleads a per se violation of the 
Sherman Act,® are questions which need not 
be decided, for we hold that Count 1 con- 
tains adequate allegations of public injury, 
or allegations of facts from which public 
injury can reasonably be inferred. 


[Analysis of Indictment] 


The indictment clearly charges a con- 
spiracy to prevent the shipment of news- 
papers and magazines in interstate commerce 
to members of Suburban Wholesalers re- 
fusing to pay “financial tribute” to the con- 
spirators, and to prevent the emergence of 
new competition or the maintenance of ex- 
isting competition. Some of the effects of 
the conspiracy have been (1) to compel the 
members of Suburban Wholesalers to pay 
money as a condition for engaging in trade, 
(2) to deprive competitors of Bitz and 
others of an equal opportunity to obtain 
labor contracts with the Union, which in 
turn deprives them of an opportunity to 
compete in the wholesale distribution of 
newspapers and magazines, and (3) to re- 
strain newspaper and magazine publishers 
as well as retail news dealers from carrying 
on their business. These and other allega- 
tions in the indictment are sufficient to en- 
title the Government to attempt to prove 
public injury. The sufficiency of pleadings 
in antitrust cases is to be determined in the 
light of the liberal rules applicable to plead- 
ings in general. Radovich v. National Foot- 
ball League [1957 TRAvE Cases { 68,628], 352 
U.S. 445, 453; Nagler v. Admiral Corp. [1957 
TRADE CASES { 68,839], (2 Cir.), 248 F. 2d 
319; Niagara of Buffalo, Inc. v. Niagara Man- 
ufacturing and Distributing Corp. [1958 TRADE 
Cases {[ 69,228], (2 Cir.), 262 F. 2d 106. 
“Whether these charges be called ‘allega- 
tions of fact’ or ‘mere conclusions of the 
pleader,’ we hold that they must be taken 
into account in deciding whether the Gov- 
ernment is entitled to have its case tried,” 


*It is suggested that public injury must be 
alleged in private civil actions brought under 
the Sherman Act. See, e. g., Shotkin v. General 
Hlectric Co, [1948-1949 TRADE CASES { 62,341], 
(10 Cir. 1948), 171 F. 2d 236; Feddersen Motors 
v. Ward [1950-1951 TRADE CASES { 62,579], 
(10 Cir. 1950), 180 F. 24 519; but see Klor’s, Inc. 
v. Broadway-Hale Stores, Inc. [1958 TRADE 
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United States v. Employing Plasterers Assocta- 
tion of Chicago [1954 TRapDE CAsEs { 67,692], 
347 U. S. 186 (1953). A like liberality pre- 
vails in criminal cases. United States v. 
Debrow, 346 U. S. 374, 476 (1953); United 
States v. Lamont (2 Cir.), 236 F. 2d 312. The 
present indictment sets out the nature of the 
agreement constituting the conspiracy, some 
of the means by which it has been effectuated, 
and its general effects. It clearly alleges an 
unreasonable restraint upon the distribution 
of newspapers and periodicals in the sub- 
urbs of New York, from which public in- 
jury can be inferred. It sufficiently apprises 
the defendants of the charges made against 
them. We hold it to be sufficient. 


[Criminal Appeals Act] 


Some of the defendants have filed a mem- 
orandum contending that under 18 U. S. C. 
§ 3731 the Government must appeal directly 
to the Supreme Court and that this Court 
lacks jurisdiction to determine the merits of 
the appeal. The Criminal Appeals Act, 18 
U. S. C. § 3731, provides in part: 


“An appeal may be taken by and on 
behalf of the United States from the dis- 
trict courts direct to the Supreme Court 
of the United States in all criminal cases 
in the following instances: 


“From a decision or judgment setting 
aside, or dismissing any indictment or in- 
formation, or any count thereof, where such 
decision or judgment is based upon the in- 
validity or construction of the statute upon 
which the indictment or information ts 
founded. 


* * * * * 


“From the decision or judgment sustaining 
a motion in-bar, when the defendant has 
not been put in jeopardy. 

“An appeal may be taken by and on be- 
half of the United States from the district 
courts to a court of appeals in all crim- 
inal cases, in the following instances: 


“From a decision or judgment setting 
aside, or dismissing any indictment or in- 
formation, or any count thereof except 
where a direct appeal to the Supreme 
Court of the United States is provided by 
this section.” 


CASES { 69,007], (9 Cir.), 255 F. 2d 214, rev’d 
peal TRADE CASES { 69,316], 359° U. S. 207 
*See Klor’s v. Broadway-Hale Stores [1959 
TRADE CASES { 69,316], 359 U. S. 207 (1959); 
Northern Pacific R. Co. v. United States [1958 
TRADE CASES { 68,961], 356 U. S. 1 (1957). 
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Defendants suggest that the Government 
may take a direct appeal to the Supreme 
Court under either of the paragraphs italicized; 
that is, that the decision of the District 
Court dismissing Count 1 of the indictment 
(1) is based on “construction of the statute 
upon which the indictment * * *” is founded, 
and (2) is a “decision or judgment sustain- 
ing a motion in bar * * *” 


The Government concedes that the Dis- 
trict Court’s determination that the Sher- 
man Act requires, except in per se cases, al- 
legation of public injury or of facts from 
which it can be inferred, involves “construc- 
tion of the statute upon which the indict- 
ment or information is founded.” We have 
accepted this concession, at least for present 
purposes. In addition to thus construing 
the Sherman Act, the District Court con- 
strued Count 1 of the indictment, which he 
found lacked “any allegation of public in- 
jury or of facts from which it can be in- 
ferred.” With this conclusion we differ. It 
may be seen that the decision of the District 
Court rests not only on construction of the 
statute, but as well upon construction of 
the indictment. Because of this we think we 
have jurisdiction and that the Government 
could not appeal directly to the Supreme 
Court. In United States v. Swift & Co. 
[1940-1943 Trane Cases { 56,262], 318 U. S. 
442 (1943) the Government sought to take 
a direct appeal to the Supreme Court from 
a judgment of the District Court setting 
aside an indictment under the Sherman Act. 
The decision of the District Court was 
based, in part at least, on the inadequacy 
of the allegations of the indictment to charge 
that the conspiracy or agreement affected 
commerce within the meaning of the Sherman 
Act. The Supreme Court determined it was 
without jurisdiction to entertain the appeal and 
accordingly remanded the cause to the Circuit 
Court of Appeals, indicating approval of the 
principle that a direct appeal to the Supreme 
Court is not authorized “when the decision of 
the district court rests in part on grounds in- 
dependent of the validity or construction of 
the statute on which the indictment is 
founded.” See also United States v. Wayne 
Pump Co. {1940-1943 Trape Cases { 56,244], 
317 U. S. 200 (1942) ; United States v. Jones, 
345 U. S. 377 (1953). United States v. Mersky, 
361 U. S. 431 (1960), did not involve construc- 
tion of the information. The District Court’s 
dismissal of the information rested on two 
alternative grounds, both of which involved 
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construction of the statute. The dismissal 
did not, as it did in Swift and as it does here, 
rest in part on the inadequacy of the allega- 
tions in the indictment or information. We 
think that Swift controls this case, and that 
the provisions of {3731 authorizing direct 
appeal to the Supreme Court from a deci- 
sion or judgment of a District Court “setting 
aside, or dismissing any indictment * * * 
or any count thereof, where such decision 
or judgment is based upon the inyalidity or 
construction of the statute upon which the 
indictment * * * is founded” is inapplicable. 
It follows that this Court has jurisdiction 
unless the present appeal is from a “decision 
or judgment sustaining a motion in bar.” 
18 U. S. C. $3731. Defendants contend 
that the appeal is from such a decision, 
relying on United States v. Mersky, 361 U. S. 
431 (1960). 


[Mersky Case Distinguished] 


In Mersky the statute under which defend- 
ants were charged required that articles 
imported into this country be marked to 
indicate to an ultimate purchaser in the 
United States the English name of the coun- 
try of origin. Pursuant to the statute the 
Secretary of the Treasury adopted imple- 
menting regulations. Defendants were charged 
with removing the labels from violins im- 
ported from the Soviet Zone of Germany 
with intent to conceal from the ultimate 
purchasers in the United States the identity 
of the violins’ country of origin. The Dis- 
trict Court dismissed the information on 
the ground that the regulations did not 
render alteration of the marking illegal, and, 
alternatively, that the regulations were too 
vague to sustain a criminal prosecution. 
This Court refused to hear the appeal on 
the same ground asserted by defendants 
here, namely, that (1) the District Court’s 
opinion was tantamount to a construction of 
the statute upon which the information 
(here it is an indictment) was based, and 
(2) that the effect of the dismissal was to sus- 
tain a motion in bar. United States v. 
Mersky (2 Cir.), 261 F. 2d 40. The case was 
certified to the Supreme Court, which held 
the dismissal did involve construction of 
the statute, thus authorizing direct appeal, 
and, in view of this conclusion, found it 
unnecessary to pass on the claim that the 
District Court sustained in effect a “motion 
in bar.” Five Justices did, however, in- 
dicate their views with respect to the ‘“mo- 
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tion in bar” question. Two felt that the 
dismissal was one “sustaining a motion in 
bar,” and three felt that it was not. Mr. 
Justice Stewart, dissenting, stated that the 
Government’s right to appeal under the pro- 
vision in question is “limited to a judgment 
sustaining a motion of a kind historically 
considered a ‘special plea in bar.’ ”* He 
continued: 


“This concept of a special plea in bar 
as a plea similar in substance to confes- 
sion and avoidance has been consistently 
followed in the decisions of this Court. 
The cases in which jurisdiction has been 
accepted on the ground that the decision 
below sustained a special plea in bar have 
invariably involved District Court deci- 
sions upholding an affirmative defense in 
the nature of a confession and avoidance. 
The motion to dismiss which was sus- 
tained by the District Court in this case 
was clearly not the equivalent of a special 
plea in bar, as thus historically under- 
stood, but, rather, the equivalent of a 
general demurrer. The judgment sustain- 
ing that motion is, therefore, not directly 
reviewable here.” 


As exemplifying cases where direct appeal 
is authorized on the ground the decision of 
the District Court sustained a special plea 
in bar, the dissent cites a number of cases, 
including United States v. Murdock, 284 U.S. 
141 (privilege); United States v. Goldman, 
277 U.S. 229 (statute of limitations); United 
States v. Oppenheimer, 242 U. S. 85 (res 
judicata). 


+ “Until 1948 the Criminal Appeals Act pro- 
vided for direct appeal to this Court from a 
‘decision or judgment sustaining a special plea 
in bar, when the defendant has not been put in 
jeopardy.’ In 1948 the phrase ‘motion in bar’ 
was substituted for ‘special plea in bar.’ 62 
Stat. 845. The sole purpose of the change was 
to bring the terminology of the Criminal Ap- 
peals Act into conformity with Rule 12 of the 
Federal Rules of Criminal Procedure which 
abolished special pleas, demurrers and motions 
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In a concurring opinion Mr. Justice Brennan 
stated that “The touchstone of what consti- 
tutes a ‘judgment sustaining a motion in bar’ 
is precisely what Judge Lumbard in the Court 
of Appeals said it was—whether the judg- 
ment is one which will end the cause and ex- 
culpate the defendant.” 361 U. S. 431, 441. 
In his view, a direct appeal was authorized 
on the ground the dismissal was -one sustain- 
ing a motion in bar. 


[Direct Appeal Not Authorized] : ; 


Under either view, and irrespective of the 
correctness of our decision .in. Mersky, a 
direct appeal is not authorized in this case. 
The motion to dismiss which was sustained 
in this case was not the equivalent of a 
“special plea in bar” as that. term. is. in- 
terpreted by the dissents. Neither did the 
dismissal sustain a motion in bar as that 
term is defined in the concurring opinion. 
This latter for the reason that the effect of 
the dismissal was not to “end the cause and 
exculpate the defendants,” but merely to 
require the Government to re-indict the de- 
fendants or to file an information contain- 
ing adequate allegations of public injury. 
This situation is different from Mersky, 
where a decision favorable to the defendant 
precluded further prosecution. Whereas the 
dismissal in Mersky precluded the Govern- 
ment from proceeding further, here it merely 
requires the Government to plead additional 
facts. 


Reversed. 


to quash as such, and substituted motions to 
dismiss or to grant appropriate relief. The 
statutory revision was not intended to, and 
did not, expand the Government's right to ap- 
peal. See H. R. Rep. No. 304, 80th Cong., 1st 
Sess. A-177. That right is still limited to a 
judgment sustaining a motion of a kind histori- 
cally considered a ‘special plea in bar.’ ”’ 

Mr. Justice Stewart, dissenting, Mersky v. 
United States, 361 U. S. 431, 456 (1960). 
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[] 69,803] Levco Drug Center, Inc. v. Courtesy Drug Stores Hicksville, Inc. 


In the New York Supreme Court, Nassau County. 144 N. Y, L. J., No. 51, page 15. 


Dated September 13, 1960. 


New York Fair Trade Act 


Fair Trade—Temporary Injunction—Continuing Violations—Enforcement Policy.—A 
complaining druggist was denied a temporary injunction against another retail druggist 
whére no showing was made as to present sales below fair trade levels, existence of any 
enforcement by fair trading manufacturers or distributors, or damage to the plaintiff. 


See Fair Trade, Vol. 1, 7 3354.34, 3362.34, 3440.34. 


Hocan, Justice [In full text]: Motion for 
a temporary injunction restraining the de- 
fendant from selling drugs and other prod- 
ucts below the fair trade price is denied. 
The papers submitted do not show (1) that 
the’ defendant is now selling items below 
the established fair trade price; (2) that the 
manufacturer or distributor is enforcing the 
price fixed; (3) or that the plaintiff has been 


damaged. To the contrary it appears that 
the defendant is not now selling the items 
below the fixed fair trade price and that 
there is considerable laxity in the enforce- 
ment of fair trade prices by the manufac- 
turers or distributors who have fixed them. 
Moreover, as the Special Term Calendar is 
only a few months behind, an early trial of 
the issues may be held. 


[| 69,804] Kentucky Rural Electric Cooperative Corp. v. Moloney Electric Co. 


In the United States Court of Appeals for the Sixth Circuit. No. 13992. Decided 


September 14, 1960. 


Appeal from the United States District Court for the Western District of Kentucky. 
SHELBOURNE, District Judge. 


Clayton Antitrust Act 


Brokerage Commissions—Co-op Owned by Other Co-ops—Co-op Exemption—Sum- 
mary Judgment.—It was a violation of Section 2(c) of the Clayton Act for a manufacturer 
to have paid commissions to a non-operating electrical co-operative for sales of equipment 
made to members of that co-op (all of whom were operating electrical co-ops) on orders 
received through the non-operating co-op. These were discriminatory brokerage fees or 
commissions, because the co-op represented its members. The co-op exemption in Section 
4 of the Clayton Act merely protected a co-op as to the distribution of patronage dividends 
which grew out of the co-op form of operation; it did not provide a defense for the acquisi- 
tion of profits through an improper transaction. Also, since the suit involved only questions 
of law, the facts not being in dispute, it was proper for the district court to dispose of it on 
motion for summary judgment. 


See Price Discrimination, Vol. 1,  3520.120, 3520.535, 3575.10; Private Enforcement 
and Procedure, Vol. 2, { 9013.675. 


Action for Damages—Defense of Illegality—Brokerage Commissions.—Although a 
defendant in an action for damages under the antitrust law could not defend simply by 
showing that the plaintiff had also engaged in illegal transactions, if the relief sought 
would itself violate the law, it must be denied on the grounds of public policy. Here, the 
plaintiff sought damages for failure to pay brokerage commissions which would have vio- 
jated Section 2(c) of the Clayton Act, therefore judgment was properly for the defendant. 


See Private Enforcement and Procedure, Vol. 2, { 9040.20. 


For the appellant: Argued by and on brief Philip P. Ardery, of Brown, Ardery, Todd 
& Dudley, Louisville, Ky. 
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For the appellee: Argued by Malcolm Y. Marshall, Louisville, Ky.; on brief Malcolm 
Y. Marshall and Richard F. Newell, of Ogden, Brown, Robertson & Marshall, Louisville, 
Ky. and William H. Ferrell, of Keefe, Schlafly, Griesedieck & Ferrell, St. Louis, Mo. 


Affirming 1959 Trade Cases {] 69,476. 


Before Miter and Cecit, Circuit Judges, and Hotianp, Senior District Judge. 


Muter, Circuit Judge [In full text]: The 
appellant, Kentucky Rural Electric Coop- 
erative Corporation, hereinafter referred to 
as KYRECC, brought this action against 
the appellee, Moloney Electric Company, 
hereinafter referred to as Moloney, to recover 
triple damages in the amount of $472,666.20 
under the provisions of the Robinson-Patman 
Act, Sections 13, 13a, 15 and 22, Title 15, 
Wass Code. 


KYRECC is a Rural Electric Co-opera- 
tive Corporation incorporated under the 
Kentucky statutes. It is not an operating 
rural electric co-operative and does not 
generate, transmit or distribute electric en- 
ergy. It is a so-called “super co-operative,” 
owned and controlled by twenty-two op- 
erating co-operatives. Among the purposes 
recited in its bylaws is to “purchase ma- 
terials, supplies and equipment for its 
members,” the co-operatives. 


Moloney manufactures electrical equip- 
ment and supplies. 


Beginning in 1949, KYRECC started 
handling transformers and a few other 
items of equipment manufactured by Mo- 
loney. It would take from a co-operative 
an order for Moloney equipment and send 
the order to Moloney in St. Louis. Moloney 
would bill the co-operative the ordinary 
price for the equipment and send to KYRECC 
its commission on the sale. During the 
period 1949 to October 15, 1955, Moloney 
paid to KYRECC a commission between 
7¥%4% and 10% upon all sales of Moloney 
equipment effected through KYRECC. During 
this period KYRECC did not make any 
sale to any customer or purchaser other 
than the co-operatives. 


In October, 1955, Moloney notified 
KYRECC that it would thereafter not pay 
to KYRECC such commissions on orders 
placed subsequent to October 15, 1955, and 
in accordance with such notice has since 
October 15, 1955, refused to pay any com- 
missions to the appellant. 

KYRECC’s complaint alleged that Mo- 
loney’s refusal to accept further orders and 
its arbitrary termination of the previously ex- 
isting arrangement had the effect of les- 
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sening competition between distributors and 
manufacturer’s sales representatives of elec- 
trical equipment, that it tended to create 
a monopoly and destroy and prevent com- 
petition, and was unlawful discrimination 
in favor of certain distributors, suppliers, 
jobbers and manufacturer’s sales representa- 
tives in competition with KYRECC, by 
reason of which KYRECC had suffered 
damage in the amount of $157,555.40. 


Moloney contends that with respect to 
the purchase by the distribution co-opera- 
tives, through KYRECC, of transformers 
and equipment manufactured by Moloney, 
KYRECC was an agent and representative 
of, and was acting in fact for and in behalf 
of both the member co-operatives, who 
were owners of KYRECC, and the partici- 
pating co-operatives, and that the payment 
by Moloney to KYRECC and the accept- 
ance by KYRECC from Moloney of any- 
thing of value as a commission upon the 
purchase through KYRECC of transformers 
and other equipment manufactured by it 
was unlawful by reason of provisions of 
Section 2(c) of the Clayton Act, as amended 
by the Robinson-Patman Act, Section 13(c), 
Title 15, U. S. Code. For that reason it 
claims it was legally required to terminate 
the payment of such commissions and that 
its action in refusing to do an illegal act 
did not subject it to liability. 


Section 2(c) of the Clayton Act, as 
amended, provides as follows: 


“It shall be unlawful for any person 
engaged in commerce, in the course of 
such commerce, to pay or grant, or to 
receive or accept, anything of value as a 
commission, brokerage, or other compen- 
sation, or any allowance or discount in 
lieu thereof, except for services rendered 
in connection with the sale or purchase of 
goods, wares, or merchandise, either to 
the other party to such transaction or to 
an agent, representative, or other inter- 
mediary therein where such intermediary 
is acting in fact for or in behalf, or is 
subject to the direct or indirect control, 
of any party to such transaction other 
than the person by whom such compen- 
sation is so granted or paid.” 
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The facts are not in dispute and were 
established by the testimony of the execu- 
tive manager of KYRECC, its articles of 
incorporation, bylaws, and other exhibits. 
Moloney’s motion for summary judgment 
was sustained by the District Judge, from 
which ruling this appeal was taken. 


[Propriety of Summary Judgment] 


There is no merit in KYRECC’s complaint 
that it was error for the District Judge to 
dispose of the case on a motion for sum- 
mary judgment. The undisputed facts pre- 
sented pure questions of law, and KYRECC 
was afforded full opportunity to be heard 
on the legal issues presented by the plead- 
ings. Feldman v. Miller, 220 F. (2d) 826, 
C. A. D. C.. Even though the issue be a diffi- 
cult one, if it is purely legal and not factual, 
summary judgment is proper. Morr v. United 
States, 243 F. (2) 913, 914, C. A. 6th. 


[Legality. of Commissions] 

In support of this ruling, the District 
Judge filed a memorandum opinion, which 
is reported at Kentucky Electric Cooperative 
Corporation v. Moloney Electric Company 
[1959 Trape Cases { 69,476], 175 F. Supp. 
250. For the reasons given and the authori- 
ties cited therein, to which reference is made, 
we are of the opinion that the commissions 
paid by Moloney to KYRECC were in vio- 
lation of the Act. We see no logical escape 
under the facts of this case from the conclu- 
sion that such payments were by the seller 
to an intermediary in the transaction, where 
such intermediary was acting in fact for or 
in behalf, or was subject to the direct or 
indirect control, of a party to the transaction 
other than the person by whom such com- 
mission was paid. 


[Defense of Illegality] 


Other questions are, however, presented 
by this appeal. 

Appellant contends that although the re- 
ceipt of such commissions by KYRECC 
may have been illegal under the Act, such 
illegal act is not a defense to liability on the 
part of Moloney in an action brought by 
KYRECC against Moloney for its violation of 
other provisions of the Robinson-Patman Act, 
as alleged by the complaint in this action. 
Reliance is placed upon Bruce’s Juices, Inc. 
v. American Can Co. [1946-1947 TrapE CASES 
157,553], 330 U. S. 743; Kiefer-Stewart Co. 
v. Joseph E. Seagram & Sons, Inc. [1950-1951 
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TRADE CASES § 62,737], 340 U. S. 211; Kelly 
v. Kosuga [1959 Trape CAsEs { 69,283], 358 
U. S. 516. We recently considered this 
question in Tampa Electric Co: v. Nashville 
Coal Co., et al. [1960 TRAvE CAsEs { 69,671], 
276 F. (2d) 766, 773-774, C. A. 6th. As there 
pointed out, under the Supreme Court cases 
above referred to, a defendant who has en- 
gaged in transactions which are illegal under 
the anti-trust laws is not entitled to protec- 
tion in a controversy arising out of such 
transactions merely because the plaintiff 
has also engaged in transactions illegal 
under the anti-trust laws. But if the judg- 
ment sought by. the plaintiff requires the 
defendant to do that which is illegal under 
the Act, the Court will not require him to 
do so, not because of the illegality of the 
plaintiff’s conduct, but because public policy 
forbids a decree directing defendant to violate 
the restraints provided by the Act. Continental 
Wall Paper Co. v. Louis Voight & Sons Co., 
212 U. S.. 227, 262. We. think it necessarily 
follows that the Court will not adjudge lia- 
bility against a defendant for refusing to do 
that which the Act makes it illegal for him to 
do. Since the payment of commissions to 
appellant was illegal under the Act, the 
District Judge was correct in ruling that no 
cause of action arose in favor of appellant 
upon appellee’s refusal to make the illegal 
payments. As pointed out by the District 
Judge, the present action is not for breach 
of contract but for damages for violation 
of the anti-trust laws, and that Moloney has 
not refused to sell its equipment to the 
member and participating co-operatives, but 
has only declined to pay appellant a com- 
mission on such sales. 


[Exemption for Co-ops] 


Appellant finally contends that by reason 
of Section 4 of the Clayton Act as amended 
by the Robinson-Patman Act, Section 13b, 
Title 15, U. S. Code, KYRECC is exempt 
from the provisions of Section 2(c) of the 
Act under the facts of this case. Section 4 
provides as follows: 


“Nothing in sections 13-13b, and 2la 
of this title shall prevent a cooperative 
association from returning to its mem- 
bers, producers, or consumers the whole, 
or any part of, the net earnings or surplus 
resulting from its trading operations, in 
proportion to their purchases or sale 
from, to, or through the association.” 


Appellant argues that essentially every 
co-operative’s function is to either purchase 
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materials, supplies or services at a discount, 
and pass them on to its members, or else 
to sell materials, supplies or services of its 
members to third parties, receiving from 
the third parties what in essence is a bro- 
kerage or commission, and that it was the 
purpose of Section 4 to protect such well 
established and recognized practices. 


We agree that it was the purpose of Sec- 
tion 4 to protect co-operatives in their com- 
petition with corporate competitors. But 
this protection was specifically limited to 
the provision that a co-operative would not 
be in violation of the Act merely because of 
its structure as a co-operative with the dis- 
tribution of its co-operative earnings among 
its members on a patronage basis. Under 
Section 4 such a distribution does not in 
and of itself constitute a violation of the 
Act, even though the act of returning profits 
to its members might technically be con- 
sidered as constituting a discriminatory re- 


bate or price discrimination in favor of its 
member purchasers and against its non- 
member purchasers. But that is as far as 
the exemption goes. If Congress intended 
to exempt co-operatives from the various 
anti-trust and price discrimination provi- 
sions of the Act, it could easily have said 
so. It did not do so. Section 4 deals only 
with the single act of a co-operative return- 
ing its profits to its members. It does not 
exempt a co-operative in the acquisition of 
such profits in its business operations before 
they are distributed. Quality Bakers of 
America v. Federal Trade Commission [1940- 
1943 Trape Cases J 56,060], 114 F. (2d) 393, 
399-400, C. A. Ist. Compare: Maryland and 
Virginia Milk Producers Association, Inc. v. 
United States, 362 U. S. 458, 464-466. Appel- 
lant has referred us to no authority to the 
contrary. 


The judgment is affirmed. 


[| 69,805] The Bridgeport Herald Corp. et al. v. Lower Fairfield County Newsdealers 


Assn., Inc. 


In the Connecticut Superior Court, Fairfield County at Bridgeport. 


Filed April 7, 1960. 


File No. 109581. 


Connecticut Fair Trade Act 


Resale Price Fixing—Newspaper Retail Price Maximum—Statutory Right.—Neither 
a newspaper publisher nor a distributor had a statutory basis for a suit seeking damages 
and an injunction against sale of newspapers for a price higher than that fixed by the 
publisher. The only pertinent statutes, the Connecticut Fair Trade Act and the federal 
McGuire Act, do not prohibit retailers from selling at higher than stipulated prices (and 


would not be applicable in any event in the absence of a contract). 
See Resale Price Fixing or Fair Trade, Vol. 1, J 3180. 
For the plaintiffs: Cohen, Schine & Wolf, Bridgeport. 
For the defendant: Pelletreau & Grosby, Norwalk. 


Memorandum 


FirzGeratp, Judge [Jn full text]: The 
within action was instituted by The Bridge- 
port Herald Corporation, a Connecticut 
corporation, by service of process on July 9, 
1959. On July 14, 1959, the Standard News 
Company, Inc., also a Connecticut cor- 
poration, was given permission by Judge 
Roberts to intervene as an additional plain- 
tiff, and on the following day filed its com- 
plaint as an intervening plaintiff. The action 
of the plaintiffs under their separate com- 
plaints is directed against the Lower Fair- 
field County Retail Newsdealers Association, 
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Inc., also a Connecticut corporation, as party 
defendant. The plaintiffs seek to enjoin the 
defendant, its officers, executive committee, 
agents and member dealers from increasing 
the retail sales price of the newspaper 
owned and published by the first-named 
plaintiff from 20 cents per copy to 25 cents 
per copy and from publishing notices in any 
form of such an increase. They also claim 
damages of $25,000. On August 28, 1959, 
following a hearing on the plaintiffs’ motion 
for a temporary injunction, such was en- 
tered as on file by Judge Troland. 
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Upon a trial to the court on the question 
of the issuance of a permanent injunction 
with or without the assessment of damages, 
the following facts among others were 
made to appear: The first-named plaintiff, 
The Bridgeport Herald Corporation, is the 
owner and publisher of a weekly newspaper 
known as “The Bridgeport Herald,” which 
is distributed and sold throughout Fairfield 
County and the entire state. The second- 
named plaintiff, The Standard News Com- 
pany, Inc., is engaged in the business of 
selling and distributing “The Bridgeport 
Herald” to retail news dealers in Stamford, 
Greenwich, Norwalk and Westport, in lower 
Fairfield County. The defendant, Lower 
Fairfield County Retail Newsdealers Asso- 
ciation, Inc., is composed of a number of 
the retail news dealers to whom the second- 
named plaintiff sells and distributes the 
Herald in the areas specified, and who in 
turn sell the Herald to members of the 
general public in those areas. As applied 
to this case and to the weekly newspaper 
in question, the first-named plaintiff occupies 
the status of publisher, the second-named 
plaintiff occupies the status of distributor, 
and the members of the defendant occupy 
the status of retail newsdealers. The area 
involved in this case is lower Fairfield 
County and not elsewhere in Connecticut. 


Over a period of some years prior to the 
commencement of this litigation, the pub- 
lisher of the Herald charged the distributor 
13%4 cents per copy; the distributor in turn 
charged the retail dealers 1634 cents per 
copy; and the latter charged the members 
of the public 20 cents per copy. This 
procedure was based upon an oral working 
arrangement between the parties involved 
in this litigation. The retail dealers have 
become dissatisfied with this arrangement 
in so far as their gross profit of 3% cents 
per copy is concerned. Directly stated, it 
is their position that they cannot afford to 
sell the paper to members of the public for 
less than 25 cents per copy, thus allowing 
them a gross profit of 8% cents per copy, 
in view of other expenses incidental to 
their handling of the paper. It is the posi- 
tion of the publisher and of the distributors 
as plaintiffs that if the retail newsdealers 
who compose the defendant are permitted 
to sell the paper to the general public for 
25 cents per copy, they will suffer irre- 
parable damages from two standpoints: 
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(1) the public will lose interest in buying 
the paper because of the increased price per 
copy and the revenue from sales will de- 
crease; (2) as a result advertisers will cur- 
tail or forego the publishing of their 
advertisements, and additional income will 
be lost. 


The complaint of the publisher alleges a 
conspiracy on the part of the defendant as 
the basis of its action and claims of relief. 
The complaint of the distributor alleges a 
breach of contract on the part of the de- 
fendant as the basis of its action and claims 
of relief. These basic claims are made for 
the purpose of securing a ruling to the 
effect that the plaintiffs as publisher and 
distributor. respectively are entitled to fix, 
and limit to 20 cents per copy, the price at 
which the defendant through its members 
can sell the paper to the general public, 
and prohibit any increase in that charge by 
the defendant and its members. 


Unless the plaintiffs can fortify their 
position by proof of a right conferred by 
a contract or of some right conferred by 
a statute, their case necessarily fails. Dr. 
Miles Medical Co. v. John D. Park & Sons 
Co., 220 U. S. 373, 405 et seq. 


As between the publisher and the dis- 
tributor there was never a written contract 
of any kind; and the same is true as be- 
tween the publisher and the retail dealers 
and the distributor and the retail dealers. 
The most that can be said is that the parties 
had a working arrangement one with the 
other which, among other things, followed 
a pattern of prices between publisher, dis- 
tributor, retail dealers, and the charge to 
the general public by the latter. The dura- 
tion of such arrangement in point of time 
was never fixed from a contractual stand- 
point. ‘Whatever right the [publisher or 
distributor] have to project [its] control 
beyond [its] own sales must depend, not 
upon an inherent power incident to produc- 
tion and original ownership, but upon 
agreement.” Dr. Miles Medical Co. case, 
supra, 405. 


The plaintiffs urge that custom and usage 
warrant a finding that by implication there 
was an agreement that the price of the 
paper per copy to the general public was 
to be controlled by them and therefore that 
the price set by them is binding on the de- 
fendant and its members. It is sufficient to 
say that the facts of the case do not war- 
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rant such a finding. And the plaintiffs cite 
no case which would justify the court in 
adopting their position in law or in equity. 
The problem at bar is not concerned with 
any written contract between the parties. 
Matters of custom and usage most fre- 
quently arise in litigation concerning writ- 
ten contracts. 55 Am. Jur. 287. Such cases 
as are cited by the plaintiffs on this point 
have no relation to the question here in- 
volved. 


The view expressed by the Court of 
Chancery of New Jersey in Newark Morn- 
ing Ledger Co. v. Suburban Newsdealers’ 
Assn., 9 N. J. Misc. 373, a case involving 
a comparable factual problem, can be para- 
phrased to cover the situation at bar in regard 
to the actual rights and privileges between 
the parties: “It is the right of the retail 
dealers to combine and to refuse to handle 
the Herald except upon their terms, as it 
is the privilege of the publisher and dis- 
tributor to refuse to sell to them except at 
their price. The refusal in either circum- 
stance has a lawful purpose, and the courts 
cannot interfere. It is a case of the survival 
of the fittest.” Compare the result obtained 
in Fisher v. Jackson, 142 Conn. 734, a case 
involving a contract of employment. 


In view of the foregoing, any right of 
redress which the plaintiffs, or either of 
them, may have against the defendant in 
law or in equity, cannot be predicated 
upon breach of contract by the defendant 
and its members, with custom and usage 
an implied provision or stipulation thereof. 
And the same finding is required in regard 
to the allegation of conspiracy recited in the 
complaint of the first named plaintiff. The 
remaining question is whether the plaintiffs 
or either of them have a right of redress 
conferred by statute. 


The short answer to this phase of the 
case is that the Fair Trade Act of Con- 
necticut (General Statutes c. 735) and the 
federal McGuire Act of July 14, 1952 (66 
Stats G5, «Ca 745, (Sel en oe Ue orn ean roe 
15 U. S. C. A. § 45, n. 45) do not prohibit 
a retailer from charging a higher price for 
a commodity than a stipulated minimum 
price. Actually these two statutes are not 
directly referrable to the problem at bar 


1. 69,805 


because the court has not found the exist- 
ence of a contract express or implied be- 
tween the parties. They are cited solely 
to demonstrate that in the federal and state 
fields such statutes represent the extent of 
legislative enactments. No statute, federal 
or state, can be found to the advantage of 
the plaintiffs. 


That the plaintiffs secured a temporary 
injunction on August 28, 1959, does not 
control the result on the issuance of a per- 
manent injunction. “A temporary injunc- 
tion is a preliminary order . . granted 
at the outset or during the pendency of an 
action, forbidding the performance of the 
threatened acts described in the original 
complaint until the rights of the parties 
respecting them shall have been finally 
determined by the court.” Deming v. Brad- 
street, 85 Conn. 650, 659. “The principal 
purpose of such an injunction is to preserve 
the status quo until the rights of the par- 
ties can be finally determined after a hear- 
ing on the merits.” Olcott v. Pendleton, 
128 Conn. 292, 295. 


The temporary injunction on file directed 
against the defendant, its officers, executive 
committee, agents and member dealers, is 
required to be, and is, dissolved. This 
action is based on a finding that the plain- 
tiffs have not established a right to injunc- 
tive relief of a permanent nature, or to 
damages, within the purview of their re- 
spective complaints. This disposition makes 
academic the special defenses alleged by the 
defendant in its amended answer. Suffice 
it to say that if the subject of these defenses 
was required to be considered specifically, 
they would be held sustainable by the court. 
To resolve any of the issues raised by the 
plaintiffs in their favor would result in a 
denial of the constitutional guaranty of due 
process of law to which the defendant and 
its members are entitled. 


Judgment may enter finding the issues 
for the defendant and denying the plaintiffs 
injunctive relief of a permanent nature and 
damages. An incidental effect of the judg- 
ment entered is the dissolution of the 
temporary injunction as on file. Costs to 
the defendant are limited to judgment fee 
and file. So ordered. 
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[69,806] Portland Baseball Club, Inc. v. Baltimore Baseball Club, Inc., et al.* 


In the United States Court of Appeals for the Ninth Circuit. No. 16,816. Filed 
September 13, 1960. 


Appeal from the United States District Court for the District of Oregon. Gus J. 
SoLomon, District Judge. 


Sherman Antitrust Act 
Combinations and Conspiracies—Baseball—Antitrust Laws.—Professional baseball 
was not brought under the antitrust laws by the Supreme Court decisions in the Inter- 
national Boxing Club, 1955 Trave Cases $67,941 and Radovich (football), 1957 Trape 
Cases { 68,628, cases. If professional baseball is to be brought within the federal anti- 
trust laws, Congress must do it. 


See Combinations and Conspiracies, Vol. 1, J 2035.213. 


For the appellant: Donald C. Walker, James F. Lonergan, Philip A. Levin, Port- 
land, Oregon. 

For the appellees: Maguire, Shields, Morrison, Baily & Kester, Portland, Oregon; 
Wilkie, Farr, Gallagher, Walton & Fitzgibbon, New York, New York; Baker, Hostetler 
& Patterson, Cleveland, Ohio; Roy F. Shields, Robert F. Maguire, Louis F. Carroll, 
Benj. F. Fiery, G. Warren Daane, Harvey L. Sperry, of counsel. 


Before CHAMBERS and HAmMLtey, Circuit Judges, and Bowen, District Judge. 


Per CurtaM [Jn full text]: The judgment 
of the district court is affirmed on the au- 
thority of Toolson v. New York Yankees 
[1953 TrapE Cases J 67,602], 346 U. S. 356, 
and Radovich v. National Football League 
[1957 TrapvE Cases J 68,628], 352 U. S. 445. 


Appellant tries to bring professional base- 
ball under the anti-trust laws as boxing was 
done by United States v. International Box- 
ing Club [1955 Trane Cases § 67,941], 348 
U. S. 236, and football by Radovich. 


It asserts and pleads that conditions of 
restraint in professional baseball are now 
more aggravated than at the times of Fed- 
eral Baseball Club v. National League, 259 
U. S. 200 and Toolson. Also, it thinks 
Radovich and other decisions now undercut 
Toolson and Federal Baseball. But as we read 
Toolson and Radovich the Supreme Court is 
still holding to the proposition that if pro- 
fessional baseball is to be brought within 
the pale of federal antitrust laws, the Con- 
gress must do it. 


[| 69,807] Ready-Mix Concrete & Concrete Products Co., Inc. v. J. R. Perry. 
In the Supreme Court of Mississippi. No. 41,313. Decided September 19, 1960. 


Mississippi Antitrust Law 

Exclusive Dealing Under Supply Contract—Estimate of Damages.—An arrangement 
under which a ready-mix concrete dealer purchased all of its requirements of cement 
and related items from a defendant supplier (who had supplied capital to the dealer) was 
properly found by a jury to be a restraint of trade under Mississippi law. While the 
dealer’s estimate as to loss of profits should have been excluded because the basis for 
his figures was not shown (so that the estimate was only conjecture on which an award 
could not be based), there was other evidence of record (but not specified by the court) 
to support the jury’s award of $15,000 damages. 

See Combinations and Conspiracies, Vol. 1, J 2325, 2403. 

For the plaintiff: Teller, Biedenharn & Rogers, Vicksburg, Mississippi. 

For the defendant: Dent, Ward, Martin & Terry, Vicksburg, Mississippi. 


not appeared, we substitute for him in the 
caption the Baltimore Baseball Club, Inc., the 
first- defendant in the complaint who was a 
party to the judgment of dismissal below. 
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* The case in this court and below was cap- 
tioned “Portland Baseball Club, Inc., v. Ford VU. 
Frick, Commissioner of Baseball, et al.”? Inas- 
much as Mr. Frick was never served and has 
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Hotes, Justice [In full text]: On Sep- 
tember 7, 1957, Ready-Mix Concrete & 
Concrete Products Company, Inc., herein- 
after referred to as plaintiff, filed its declara- 
tion in the Circuit Court of Warren County 
against J. R. Perry, hereinafter referred to 
as defendant. An amendment to the deciara- 
tion was filed on October 24, 1957. 


The declaration was in three counts. The 
first count sought a recovery of damages 
for alleged monopolistic practices engaged 
in by the defendant in violation of Sections 
1088 and 1089 of the Mississippi Code of 
1942. The second and third counts of the 
declaration sought a'recovery for the alleged 
violations of the defendant of Sections 36 
and 37 of the, Mississippi Code of 1942, 
defining and condemning usury. All three 
counts were based on the same factual situ- 
ation. The total amount of recovery sought 


was $333,986.15. 


At the conclusion of the evidence, the 
court denied the defendant’s request for a 
general peremptory instruction, but granted 
his request for a peremptory instruction as 
to counts 2 and 3 of the declaration. Per- 
emptory instructions requested by the plain- 
tiff were refused, and the case was submitted 
to the jury on count 1 of the declaration 
and resulted in a verdict in favor of the 
plaintiff for $15,000.00. Judgment was ac- 
cordingly entered denying to the plaintiff 
amy recovery on counts 2 and 3 of the 
declaration, and rendering judgment in favor 
of the plaintiff for $15,000.00, the amount of 
the jury’s award on count 1 of the declaration. 


The defendant has, prosecuted a direct 
appeal with supersedeas from that part of 
the judgment adverse to him, namely, that 
part of the judgment awarding to the plain- 
tiff damages in the sum of $15,000.00, and the 
plaintiff has prosecuted a direct appeal without 
supersedeas from that part of the judgment 
adverse to it, namely, that part of the judg- 
ment denying to the plaintiff recovery under 
the usury counts of the declaration. 


The record in this case is voluminous 
and the briefs are elaborate. Therefore no 
attempt will be made to detail the evidence 
as it would unduly prolong this opinion. 


The basic questions presented for this 
Court’s solution are whether the defendant 
is to be adjudged guilty of violating our 
statutes against usury and against restraint 
of trade and monopolistic practices in such 
manner and under such circumstances as to 
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entitle the plaintiff to a recovery in this 
action. 

The usury statutes involved are Sections 
36 and 37 of the Mississippi Code of 1942 
and are as follows: Section 36: “The legal 
rate of interest on all notes, accounts and 
contracts shall be six per cent per annum; 
but contracts may be made, in writing, for 
a payment of a rate of interest as great as 
eight per centum per annum. And if a 
greater rate of interest than eight per centum 
shall be stipulated for or received in any 
case, all interest shall be forfeited, and may 
be recovered back, whether the contract 
be executed or executory. If a rate of interest 
is contracted for or received, directly or 
indirectly, greater than twenty per centum 
per annum, the principal and all interest 
shall be forfeited, and any amount paid on 
such contract may be recovered by suit.” 


Section 37: “If any person shall lend to 
another any sum of money and take any 
note or evidence of debt which shall stipu- 
late a rate of interest not greater than six 
per centum per annum after the date or 
after maturity, but who shall in fact con- 
tract for, charge, collect or receive as com- 
pensation or consideration for, or as the 
result of, such loan, directly or indirectly, a 
sum of money in excess of six per centum 
per annum from the date of the loan, or a 
sum of money when taken with the interest 
contracted for, is in excess of six per centum 
per annum from the date of the loan, such 
person shall forfeit all interest, and if the 
interest shall have been paid, same may be 
recovered by suit.” 


The statutes against restraint of trade 
and monopolistic practice here involved are 
Sections 1088, 1089, and 1092 of the Missis- 
sippi Code of 1942 and are in their pertinent 
provisions as follows: 


Section 1088: “A trust or combine is a 
combination, contract, understanding or agree- 
ment, expressed or implied, between two 
or more persons, corporations or firms or 
association of persons or between any one 
or more of either with one or more of the 
others, when inimical to public welfare and 
the effect of which would be: 


“(a) To restrain trade; 


“(b) To limit, increase or reduce the 
price of a commodity; 


“(c) To limit, increase or reduce the 
production or output of a commodity; 
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“(d) To hinder competition in the produc- 
tion, importation, manufacture, transporta- 
tion, sale or purchase of a commodity; 

“(e) To engross or forestall a com- 
modity; ?, 

Section 1089: “Any corporation, domestic 
or foreign, or individual, partnership, or 
association of persons whatsoever, who, with 
intent to accomplish the results herein pro- 
hibited or without such intent, shall accom- 
plish such results to a degree inimical to 
public welfare, and shall thus: 


“(a) Restrain or attempt to restrain the 
freedom of trade or production; 


“(b) Or shall monopolize or attempt to 
monopolize the production, control or sale 
of any commodity, or the prosecution, man- 
agement or control of any kind, class or 
description of business; ime 


Section 1092: “Any person, natural or 
artificial, injured or damaged by a trust 
and combine as herein defined, or by its 
effects direct or indirect, may recover all 
damages of every kind sustained by him 
or it and in addition a penalty of five 
hundred dollars, by suit in any court of 
competent jurisdiction; .. .” 


We state the factual circumstances giving 
rise to these alleged violations, and to this 
litigation. 

In April 1946 Perry Lumber Company, a 
partnership, was engaged in the lumber 
business in Vicksburg and the surrounding 
area, dealing in lumber and building ma- 
terials and supplies, including cement. The 
defendant was the principal member of the 
firm and had control over all of its oper- 
ations. George V. McClung was engaged 
in the contracting business in the same area. 
There was then no ready-mix concrete busi- 
ness being operated in that area and the 
defendant conceived the idea that the area 
afforded a good opportunity for the prof- 
itable operation of a ready-mix concrete 
business in that territory. He was interested, 
he said, in creating an outlet for his sale of 
cement. He knew McClung through his 
contacts with him as a contractor. He ac- 
cordingly got in touch with McClung and 
held a conference with him in the office 
of the Perry Lumber Company on a Sunday 
afternoon in April 1946. He suggested to 
McClung the formation of a partnership 
between him and a young man named 
Brent, whom the defendant knew favorably, 
for the operation of a ready-mix concrete 
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business in the Vicksburg area. Brent was 
contacted and he was agreeable to the 
suggestion. The defendant told McClung 
and Brent that he would furnish the neces- 
sary capital to get the business started and 
wanted the partnership to make its pur- 
chases of cement through him, for which he 
would expect a profit. According to the 
defendant, the profit was to be 40 cents a 
barrel over mill cost to the defendant where 
the defendant had to warehouse the cement, 
and later was to be 20 cents a barrel where 
the cement was delivered to the plaintiff’s 
spur track for unloading by the plaintiff. 
In addition the defendant was to be entitled 
to a ten-cent per barrel discount on all bills 
for cement shipped to the plaintiff and in- 
voiced to the defendant if paid for within 
15 days from the date of invoice. While 
McClung made conflicting statements in his 
testimony as to whether the plaintiff could 
avail itself of this discount if able to do so, 
the weight of the evidence is that such 
discount was available to the plaintiff if the 
plaintiff paid for the cement within 15 days 
from the date of the invoice. The proof 
is that the plaintiff never sought to avail 
itself of this disecunt. 


The plant of the plaintiff was with the 
defendant’s consent set up on land across 
the railroad track from the defendant’s 
lumber plant on which the defendant held 
a lease from the railroad company, which 
lease was subject to termination on 60 days 
notice. The defendant permitted the use 
of the leased premises by the plaintiff for 
its plant, and some years later the lease 
was renewed in the name of the plaintiff. 


Upon the formation of the partnership 
between Brent and McClung, Brent con- 
tributed $3,800.00 cash to the capital of the 
partnership, and McClung contributed equip- 
ment valued at $3,800.00. At the outset, and 
in the course of the operations of the part- 
nership, the defendant made advances to 
the partnership for the purchase of new 
equipment. On May 8, 1946, he advanced 
$7,000.00 for a dragline; on June 10, 1946 
he advanced $1,825.00 for a Blow Knox 
Bin; on February 8, 1947, he advanced 
$1,000.00 for a paver. All advances made by 
the defendant were evidenced by notes 
bearing interest at the rate of six percent 
per annum and were secured by a deed of 
trust on the equipment. After several months’ 
operations, Brent became dissatisfied with 
the profits being charged by the defendant 
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on cement sold by the defendant to the 
plaintiff, and also complained that the de- 
fendant objected to the purchase by the 
plaintiff of mortar-mix and building ma- 
terials from sources other than the defend- 
ant, and the defendant suggested to McCiung 
that he buy Brent’s interest in the partner- 
ship. Accordingly McClung bought out 
Brent on October’ 7, 1947, paying him 
$5,000.00 which was advanced by the de- 
fendant and evidenced by note or notes 
bearing 6 per cent interest and secured by 
a chattel mortgage on the equipment. There- 
after McClung continued to operate the 
business as sole owner until February 28, 
1951, when the business was incorporated. 
The corporation executed a note or notes 
and deed of trust on the equipment for the 
indebtedness of the firm to the defendant, 
and continued the operation of the business. 
On June 4, 1952, four transit-mixers were 
purchased for $14,519.45, and on July 3, 
1952, a cement tank or silo was purchased 
for $8,966.50: The advances for these pur- 
chases were made by the defendant and 
evidenced by note or notes bearing 6 per 
cent interest and secured by a chattel 
mortgage on the equipment. Total ad- 
vances made by the defendant from May 8, 
1946, amounted to $38,310.95. 


The proof shows that in making cement 
purchases the plaintiff would place the 
orders for the same with the defendant, 
and the defendant would order the same 
from the Marquette Cement Company and 
have the same shipped direct to the plain- 
tiff. Marquette billed the same to the 
defendant who became responsible to Mar- 
quette therefor. The defendant billed the 
cement to the plaintiff at cost to him plus 
a profit of 20 cents per barrel. The defend- 
ant took a discount of 10 cents per barrel 
by paying Marquette’s bills within 15 days 
from date of invoice, which was in accord- 
ance with the custom of the trade. The 
plaintiff could have received this discount 
by paying the defendant within 15 days 
from date of invoice, but never undertook 
to avail itself of the discount. In fact the 
proof shows that the plaintiff took from 
time to time more than 30 days before 
making payments to the defendant on the 
invoices, 

In the course of plaintiff’s business he 
had an opportunity to bid on the Vicksburg 
sea wall job to supply cement and sand 
and gravel. Due to the size of the contract 
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and the period of time over which it would 
extend, it was necessary to require a guar- 
antee of the accounts to Marquette Cement 
Company and Traxler Gravel Company. 
Plaintiff applied to the defendant to furnish 
this guarantee, which was done. The fur- 
nishing of these guarantees as well as 
affording to the plaintiff an open line of 
credit for the purchase of cement redounded 
to substantial benefit and profit to the plain- 
tiff. In addition to this, McClung and his 
wife and brother, Frank McClung, drew 
from the business in salaries for the period 
from April 1, 1951, to March 31, 1957, the 
total sum of $89,745.00. 


The record shows that both the plaintiff 
and the defendant derived large benefits 
and profits from their business relations. 
Traxler Gravel Company, engaged in sand 
and gravel business, had a second mortgage 
on all of the plaintiff's equipment. The 
plaintiff became in default in the payment 
of its indebtedness to Traxler, and Traxler 
foreclosed and bought in plaintiff's equip- 
ment. Traxler then assumed the indebted- 
ness to the defendant under the defendant’s 
first mortgage and execute a new note 
and deed of trust to the defendant therefor, 
thus closing the accounts between the plain- 
tiff and the defendant. 


The plaintiff contends that the entire 
transaction between the plaintiff and the 
defendant is tainted with usury, and that 
therefore it is entitled to recover back under 
counts 2 and 3 of the declaration all sums 
paid to the defendant. as. principal and 
interest. The trial court granted a per- 
emptory instruction in favor of the defend- 
ant on these two counts. Looking through 
the entire record, and we have read it closely, 
we are unable to say that the proof of 
usury is so clear, positive and certain as 
to warrant us in holding that the learned 
trial judge in granting the peremptory was 
in error. It is well settled under our de- 
cisions that our usury statutes are highly 
penal and must be strictly construed in 
favor of the creditor. Tower Underwriters, 
Inc. v. Lott, 210 Miss. 389, 49 So. 2d 704; 
Yeager v. Ainsworth, 202 Miss. 747, 32 So. 
2d 548. To entitle one to recover under 
our, usury statutes, the proof of usury 
must be clear, positive and certain. Byrd 
v. Link-Newcomb Mili & Lbr. Co., 118 Miss. 
179, 79 So. 100; Yeager v. Ainsworth, supra. 


In the case of Crabb v. Comer, 190. Miss. 
289, 200 So. 133, the Court said: “And 
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all this gets back to another settled prin- 
ciple of the law, applied everywhere and 
in questions concerning usury as well as 
others, that when a transaction is upon all 
its real facts capable of two reasonable 
constructions, by one of which it will be 
legal and valid, while by the other it will 
be unlawful and usurious, the court will 
adopt the former of the alternatives.” We 
think that the principle thus announced is 
applicable here. 


We recognize the rule that in deter- 
mining whether a transaction is tainted with 
usury, the court will look through the form 
to the substance. Richardson v. Cortner, 
232 Miss. 885, 100 So. 2d 854. Looking 
through the form to the substance of the 
transaction between the plaintiff and the 
defendant we cannot say that the defend- 
ant furnished nothing but the loan of his 
money. The large amount of credit which 
the defendant furnished to the plaintiff and 
the expense and risks which he assumed 
were in our opinion ample justification for 
the profit which he charged on the sales 
of cement. Harmon v. Lehman, 85 Ala. 379, 
550,197! 


The defendant appeals from that part 
of the judgment awarding to the plaintiff 
damages in the sum of $15,000.00 under 
count 1 of the declaration, charging re- 
straint of trade and monopolistic practices. 
He contends that the evidence is insufficient 
to prove the existence of a trust or com- 
bine inimical to the public welfare, and is 
therefore insufficient to impose liability upon 
him under Sections 1088 and 1089 of the 
Mississippi Code of 1942. 


The testimony on behalf of the plaintiff 
showed that the arrangements between the 
plaintiff and the defendant for the sale 
of cement and allied products were made 
in an attempt to restrain the freedom of 
trade and of production and accomplished 
that result, and further were made in an 
attempt to monopolize and did monopolize 
the production, sale and control of the 
cement and concrete business in the Vicks- 
burg trade area. 


The testimony on behalf of the defend- 
ant was to the contrary and created an issue 
of fact for the determination of the jury. 
The court properly submitted this issue to 
the jury in appropriate instructions and the 
jury resolved the issue in favor of the 
plaintiff. In our opinion the jury’s verdict 
is supported by substantial evidence and 
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we are therefore not warranted in disturbing 
it upon the ground of insufficient: evidence. 


The defendant further contends that the 
trial court committed prejudicial error ' ir 
permitting McClung, over the objection ‘of the 
defendant, to testify that if he had not had the 
agreement with the defendant, and had been 
a free agent to purchase cement and allied 
products direct from the sources of supply, 
he would have made a profit: of around 
$15,000.00 per year. The objection to: this 
testimony should, in our opinion, have’ beer 
sustained. The witness gave no basis for 
his estimate of profits and there was not 
shown by evidence facts from which. thé 
jury could form its own opinion. The testi- 
mony of the witness was therefore conjec- 
tural and speculative. It is well settled 
under our decisions that speculative profits 
are not recoverable. Vicksburg & Meridian 
R. R. Co. v. L. A. Ragsdale, 46 Miss. 458; 
Crystal Springs Ice Co. v. J. A. Holliday, 106 
Miss. 714, 64 So. 658; Yazoo & M. V. RR. 
Co. uv. Consumers Ice & Power Co., 109 
Miss. 43, 67 So. 657. However, we are of 
the opinion that the admission of this testi- 
mony does not constitute reversible error 
since there is other substantial evidence 
on behalf of plaintiff to support the verdict: 


The defendant further contends that (1) 
the plaintiff is barred from recovering in 
this case under the doctrine of part delicto; 
(2) the court erred in overruling the de- 
fendant’s plea in bar filed in this Court for 
the first time; (3) the court erred in its 
instructions to the jury; and (4) the court 
erred in overruling the defendant’s motion 
to transfer this cause to the chancery court. 


We are of the opinion that the doctrine of 
pari delicto is not available to the defendant 
in the state of this record. The evidence on 
the issue as to whether the parties were in 
pari delicto was conflicting, and it would 
have been proper to submit this issue to the 
jury under appropriate instructions had 
such instructions been requested by the 
defendant. Eastman Kodak Co. v. Southern 
Photo Materials Co., 273 U. S. 359. No such 
instructions were requested by the defend- 
ant and in this state of the record we do not 
think that the trial court should be held in 
error for failing to hold as a matter of law 
that the plaintiff was in pari delicto with the 
defendant. 


The defendant filed in this Court for the 
first time a plea in bar. It set up that the 
declaration alleged identical facts upon which 


1 69,807 


77,160 


liability under the three counts was claimed; 
that the testimony was identical as to all 
three counts; that the plaintiff failed to ap- 
peal from the judgment rendered in its 
favor for $15,000.00 and has therefore made 
an election of remedies and is bound by 
such judgment from pursuing its appeal 
from that part of the judgment denying 
recovery under the usury counts of the 
declaration; that if the judgment against the 
defendant for $15,000.00 is affirmed, such 
affrmance will be res adjudicata as to any 
further claim by the plaintiff under the 
usury counts. The trial court denied this 
plea, and we think rightly so. We need not 
pass upon the question whether the plea 
may be entertained though filed in this 
Court for the first time. This is not a case 
involving the prosecution in one suit of 
inconsistent causes of action or the prosecu- 
tion of inconsistent remedies. If it were, 
the doctrine of election of remedies would 
apply and this Court would not consider 
the plea since it was not filed in the trial 
court. “The general rule that an appellate 
court will not consider grounds of defense 
not asserted in the trial court is applicable 
to the defense of election of remedies.” 
3 Am. Jur., Appeal and Error, Sec. 299, 
page 66. 

This suit however involves the prosecu- 
tion in one suit of distinct and independent 
grounds of action. The doctrine of election 
of remedies does not apply. In 18 Am. Jur., 
Election of Remedies, Sec. 14, page 138, is 
found the following: “A class of cases is 
herein to be distinguished from those which 
are subject to the doctrine of election of 
remedies. It may be that the same transac- 
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tion will give rise to distinct and independ- 
ent grounds of action which may be 
concurrently or consecutively pursued to 
satisfaction.” Such is the case here. One 
cause of action is based upon the statutes 
against trusts and combines and one is 
based upon the statutes against usury. With- 
out regard to the propriety of considering 
the plea in bar filed in this Court for the 
first time, we are of the opinion that the 
trial court was correct in denying the plea. 


We find no merit in the defendant’s con- 
tention that the court erred in overruling 
the defendant’s motion to transfer the case 
to the chancery court. A sufficient answer 
to this contention is Section 147 of the 
Constitution of Mississippi providing that 
“no judgment or decree in any chancery 
or circuit court rendered in a civil cause 
shall be reversed or annulled on the ground 
of want of jurisdiction to render said judg- 
ment or decree, from any error or mistake 
as to whether the cause in which it was ren- 
dered was of equity or common-law juris- 
dictions) 2" 


After a careful examination of the instruc- 
tions we are of the opinion that they dis- 
close no reversible error. 


In the light of the views hereinbefore 
expressed we have reached the carefully 
considered conclusion that the judgment of 
the court below should be affirmed both 
on the appeal of the plaintiff and the appeal of 
the defendant. 


Affirmed. 


McGEBEE, Chief Justice, and Hatt, Lee and 
ETHRIDGE, Justices, concur. 


[69,808] Banana Distributors, Inc. v. United Fruit Co., Fruit Dispatch Co. and 


John A, Werner. 


In the United States District Court for the Southern District of New York. Civil 


87-361. Filed September 12, 1960. 


Sherman and Clayton Antitrust Acts 


Suit For Civil Damages—Federal Statute of Limitations—Applicable State Statute.— 
Under Connecticut law, a three-year limitation period applied to actions for treble damage 
suits under the antitrust laws (before enactment of the general four-year Federal limita- 
tion period). United Banana Co. v. United Fruit Co., 1959 Trape Cases § 69,277, followed 


See Private Enforcement and Procedure, Vol. 2, J 9010.100. 
Suit For Civil Damages—Limitations Period—Indivisible Tort—In an action for 


treble damages against corporate defendants and an individual as joint tort feasors on an 
indivisible tort the claim against the individual (who otherwise would have been subject 


1 69,808 


© 1960, Commerce Clearing House. Inc. 


Number 164—51 


9-30-60 Cited 1960 Trade Cases 


Banana Distributors, Inc. v. United Fruit Co. 


77,161 


to a six-year limitation period under New York law) was subject to the three-year 
(Connecticut) limitation period which applied as to the corporate defendants. There were 
no allegations of acts by the individual different from those of the corporate defendants 
so there was an indivisible tort, which should be governed by the same period of limita- 
tions for all defendants. 


See Private Enforcement and Procedure, Vol. 2, J 9010. 


For the plaintiff: Blackwell Smith and Ernest Leff of Austin, Burns, Appell & Smith, 
New le N. Y.; Thurman Arnold of Arnold, Fortas & Porter, Washington, D. C. of 
counsel. 


For the defendants: Ralph M. Carson and Hal I. Reynolds of Davis, Polk, Wardwell, 
Sunderland & Kiendl, New York, N. Y. 


Levert, District Judge [In full text]: The 
complaint in this action for treble damages 
and injunctive relief was filed on September 
3, 1953. It alleges a combination and con- 
spiracy in violation of the antitrust laws 
commencing some time in 1946. At the 
time of the filing of the complaint, there 
was no federal statute of limitations gov- 
erning such actions. The uniform four-year 
statute of limitations now incorporated un- 
der the Clayton Act (Title 15 USCA § 15b) 
- was not enacted until 1955. 


cupation, is not a part of the time limited 
in this article for commencing the action; 
provided, however, that nothing herein or 
in this article shall apply to or be deemed 
in any manner to affect any action under 
section six hundred twenty-five of the 
banking law against a banking organiza- 
tion or against the superintendent of banks.” 


[Connecticut Statutes] 


The plaintiff was not a resident of New 
York and, hence, does not come within the 
saving clause in favor of New York resi- 
dents. Hence, the court was forced to con- 
sider the relevant provisions of the Laws of 
the State of Connecticut. These (Title 63, 
Chapter 414, General Statutes of Connecti- 
cut, 1949 Revision) are as follows: 


“Sec. 8316. Action founded upon a tort. 
No action founded upon a tort shall be 
brought but within three years from the 
date of the act or omission complained of.” 

“Sec. 8325. Suit for forfeiture on penal 
statute limited to one year. No suit for any 
forfeiture upon any penal statute shall be 


[Law of the Forum] 


It has been previously agreed by counsel 
that the causes of action, if any, arose in 
Connecticut and that to determine the ap- 
propriate period of limitations the court 
must first look to the law of the forum, to 
wit, New York. 


Section 13 of the New York Civil Prac- 
tice Act (sometimes called the borrowing 
provision) provides: 


‘Where a cause of action arises outside 
of this state, an action cannot be brought 
in a court of this state to enforce such 
cause of action after the expiration of the 
time limited by the laws either of this 
state or of the state or country where 
the cause of action arose, for bringing an 
action upon the cause of action, except 
that where the cause of action originally 
accrued in favor of a resident of this 
state, the time limited by the laws of this 


brought but within one year next after 
the commission of the offense.” 

“Sec. 8330. Defendant’s absence from the 
state to be excluded, when. In computing 
the time limited in the several cases afore- 
said, the time during which the party, 
against whom there may be any such 
cause of action, shall be without the state, 
shall be excluded from the computation.” 


[Prior Proceedings] 


state shall apply. Where such cause of 
action, whether originally accrued in favor 
of a resident or non-resident, arose in a 
foreign country with which the United 
States or any of its allies was then or 
subsequently at war, or in territory then 
or subsequently occupied by the govern- 
ment of such foreign country, the period 
between the commencement of the war, 
or the occupation of such country, and 
the termination of hostilities with such 
country, or the termination of such oc- 
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In the original trial of the question of 
whether defendants Fruit Dispatch Com- 
pany and United Fruit Company were with- 
out the State of Connecticut under Section 
8330, the jury held that they were and as a 
result the relevant statutes of New York 
presumptively determined the period. See 
Banana Distributors v. United Fruit Co. [1957 
TRADE CASES: J 68,876],.D. C: S. D. N. Y.; 
1957, 158 F. Supp. 153. 
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This court held that the three-year stat- 
ute (Section 49, subdivision 3 of the New 
York ‘Civil Practice Act) controlled. ([1957 
TRADE CASES {68,881], 158 F. Supp. 160). 
However, the Court of Appeals ruled that 
the six-year statute (Section 48, subdivision 
2 of the New York Civil Practice Act) 
applied to actions for treble damages under 
the anti-trust laws. Bertha Building Corp. v. 
National Theatres Corp. [1959 TrapE CAsES 
J 69,444], 2 Cir., 1959, 269 F. 2d 785. More- 
over, by reason of the determination of that 
court in Banana Distributors, Inc. v. United 
Fruit Co. [1959 Trape Cases { 69,445], 2 Cir., 
1959, 269 F. 2d 790, a new trial of the issues 
under Section 8330 of the laws of Connec- 
ticut became necessary. 


Accordingly, a retrial of the factual basis 
of whether United Fruit Company was with- 
out the State of Connecticut (under Section 
8330, Title 63, Chapter 414, General Stat- 
utes of Connecticut) during the pertinent 
period for the purpose of tolling the statute 
resulted in a jury verdict on May 25, 1960, 
holding that United Fruit Company was 
within the state. Pursuant to the ruling of 
the Court of Appeals ([1959 Trape CasEs 
7 69,445}, 2 Cir., 1959, 269 F. 2d 790) indi- 
cating that Fruit Dispatch Company was 
entitled to. a directed verdict to the same 
effect judgment has heretofore been so ren- 
dered. Thus, both Fruit Dispatch Company 
and United Fruit Company could have been 
sued at the relevant time in Connecticut and 
no tolling of the statute resulted. 


[Applicable Statute] 


Consequently, this court is required to 
determine whether Section 8316 (three-year 
statute) or Section 8325 (one-year statute) 
under the laws of Connecticut applies. This 
court determines that the three-year statute 
applies following the decision of Judge An- 
derson in the District Court of Connecticut 
in the case of United Banana Company v. 
United Fruit Co. [1959 Trape Cases {| 69,277; 
69,299], D. C. D. Conn., 1959, 172 F. Supp. 
580. See also Plumb v. Griffin, 74 Conn. 132. 
Therefore, as to Fruit Dispatch Company, 
the subsidiary, and United Fruit Company, 
the principal, the applicable statute is a 
three-year limitation. 

We are now forced to determine the effect 
of the statute of limitations as to the de- 
fendant John A. Werner, who has been 
restored as a defendant herein. An appeal 
from the dismissal of the action against de- 
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fendant Werner at the end of the plaintiff's 
case in the previous trial was dismissed by 
the Court of Appeals for want of appellate 
jurisdiction. Banana Distributors, Inc. v. John 
A. Werner [1960 Trade CAsEs { 69,627], 2 
Cir., 1960, 275 F. 2d 458. 


Since Werner is a resident of the State of 
New York, under the circumstances herein 
the laws of this state govern. As previously 
noted, the Court of Appeals for this circuit 
has held that the six-year statute, Section 
48, subdivision 2, New York Civil Practice 
Act, governs the period of limitation appli- 
cable to this type action. Bertha Building 
Corp. v. National Theatres Corp. [1959 TRADE 
CAsEs § 69,444], 2 Cir., 1959, 269 F. 2d 785. 
Consequently, unless other considerations 
prevail, Werner’s liability would be gov- 
erned by the six-year statute. 


[Three-Year Statute] 


Defendant Werner now contends. that 
other considerations demand limitation. of 
his liability to the three-year period by 
which the liability of the corporate defend- 
ants is now controlled. 


Although the question is to some extent 
novel, and is not free from doubt, I am in- 
clined to rule that the contention of de- 
fendant Werner is correct and that the 
three-year statute must govern his liability. 
The reasons for such ruling are as follows: 


(1) The complaint alleges no separate 
acts by Werner. The acts involved appear 
to be acts of the corporate defendants. 
Werner was president of Fruit Dispatch, a 
director of United Fruit and president of 
Meloripe, one of the co-conspirators named 
but not sued. 


[Indizisible Tort and Joint Tort Feasors] 


In the decision dismissing plaintiff's ap- 
peal from the prior judgment in favor of 
Werner, the Court of Appeals stated: “A 
thorough scrutiny of the complaint in this 
case reveals no separate claims as to defend- 
ant Werner.” [1960 TrapE CAsEs ] 69,627], 
(275 F. 2d 458). In fact, the plaintiff in a 
brief on such appeal wrote: ‘We concede 
that all conduct charged against defendant 
Werner were acts within the scope of this 
defendant’s authority (as officer of Fruit 
Dispatch).” Thus, it is basically not a case 
of separate causes of action against the 
various defendants. It appears to be an 
indivisible tort. 
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(2) Consequently, this is a case of lia- 
bility of joint tort feasors. To require a 
six-year statute (of New York) against 
Werner and. allow the three-year statute 
(of Connecticut) against the corporate party 
defendants would produce an anomalous 
result. Thus, the jury would have to decide 
on the cause of action asserted, how much 
is due from the corporate-defendants on a 
three-year basis and how much is due from 
Werner on a six-year basis. Obviously, the 
plaintiff could not be allowed to collect a 
total of the two factors. Yet how would the 
liability, if present, be apportioned? We 
cannot charge the corporate defendants for 
the results of any liability preceding the 
three-year period. It is evident that the 
verdict presumably would have to be greater 
against Werner than against the corporate 
defendants. Yet how would execution be 
possible? 


(3) The limitations law of the state of 
the forum, it is true, must govern. Chatta- 
nooga Foundry & Pipe Works v, City of At- 
lanta, 203 U. S. 390, 397. Nevertheless, the 
New York rule, in spite of plaintiff’s con- 
tentions, does not appear to sanction appor- 
tionment of damages against joint tort 
feasors on a verdict for one cause of action. 
See Klepper v. Seymour House Corp., 1927, 
246 N. Y. 85. 


[Liability of Joint Tort Feasors] 


The same position was stated by the 
United States Supreme Court in Washing- 
ton Gas Light Co. v. Lansden, 172 U. S. 534, 
552, as follows: 


“k * %* All the defendants joined in a 
plea of not guilty, and the jury could not 
find a verdict of guilty against all, and 
apportion the damages among the several 
defendants by giving a certain other amount 
as against the individual defendants. Those 
of the wrongdoers who are sued together 
and found guilty in an action of tort are 
liable for the whole injury to plaintiff, 
without examining the question of the dif- 
‘ferent degrees of culpability. And if but 
one is sued, he is liable for all the dam- 
ages inflicted by the most culpable. * * *” 


Indeed, the cases cited by plaintiff to up- 
hold recoveries in different amounts against 
different defendants for indivisible torts, to 
wit, Farber v. Demino, 254 N. Y. 363, 365 
(1930) and G. A. Baker & Co., Inc. v. Poly- 
graphic Company of America, 265 N. Y. 447, 
448 (1934), do no such thing. 
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In Farber v, Demino, supra, a jury returned 
a verdict against two defendants guilty of 
joint negligence in the amount of $500 each. 
A judgment was entered for $1,000 against 
both defendants.. The Court of Appeals 
modified this judgment, holding that the 
amount should have been $500. The court 
noted that the liability of joint tort feasors 
is the amount of the judgment and judg- 
ment could only be entered for $500 against 
both defendants. Judge Crane explained: 
“The application of this rule is more readily 
perceived if we assume that the jury had 
found a verdict against one defendant for 
$500 and against the other for $400. In such 
instances the courts have ruled that the 
plaintiff is entitled to the highest or best 
recovery as against all the defendants.” 
(p. 365) 


In the Baker case, supra, G. A. Baker & 
Co., Inc. brought an action against Poly- 
graphic Company of America, Inc. and 
New York Gravure Corporation to recover 
damages claimed by reason of the alleged 
unlawful printing of certain pictures. The 
jury returned a verdict against Polygraphic 
Company for the sum of $1,900 and against 
New York Gravure Corporation for $1.00. 
The trial judge corrected the verdict so as 
to make the recovery $1,900 as against both 
defendants. The Appellate Division reduced 
the judgment aaginst the New York Gravure 
Corporation from $1,900 to $1.00. The Court 
of Appeals, without opinion, reversed the 
judgment of the Appellate Division and 
affirmed the judgment of the Trial Term 
so as to make the judgment against both 
defendants $1,900. 


The cases cited by the plaintiff are not 
applicable. The problem was not discussed 
in Sun Theatre Corp. v. RKO Radio Pictures, 
7 Cir., 1954, 213 F. 2d 284, where defend- 
ant’s motions for summary judgment on all 
four counts were granted. 


Momand v. Universal Film Exchanges {1948- 
1949 TravE Cases § 62,360], 1 Cir., 1948, 172 
F. 2d 37 and Charles Rubenstein v. Columbia 
Pictures Corp. [1959 Trape Cases { 69,521], 
D. Minn., 1959, 176 F. Supp. 527, 536 in- 
volve cases where separate time periods as 
to various defendants were necessitated by 
the federal tolling statute, 15 USCA § 16, 
because of government actions against cer- 
tain defendants. The torts involved in those 
motion picture cases were not indivisible 
and separate recoveries can be had against 
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individual defendants according to the ex- 
tent of their liability. 


Determinations of three federal district 
courts sustain defendants’ argument. These 
cases are Essaness Theatres Corp. v. Balaban 
& Katz Corp., D. C. N. D. Illinois, Eastern 
Division, 1955, 1955 CCH ‘Trape CASES 
7 68,152; Edwardsville Amusement Co. v. 
Monogram Distributing Corp., D. C. M. D. 
Pa., 1959 (unreported) ; Claughton v. Para- 
mount, S. D. Fla., 1954 (unreported). 


In the Essaness case, supra, the damage 
period as to two of the joint defendants was 
considerably shorter than as to the other 
defendants. The court reasoned that since 
the liability of joint tort feasors is not sepa- 
rable and each tort feasor is liable for the 
total amount due as the result of a tortious 
act, there could be no apportionment of 
damages amongst tort feasors. The court 
concluded: “Since, therefore, a judgment 
against joint tort feasors is not severable 
and must be entered in a single sum against 
all defendants, it follows that as to these 
joint tort feasors, there must be a damage 
period common to all. If the court would 
allow different damage periods to be con- 
sidered as against each defendant, then the 
result would be that upon one judgment 
being entered some defendants would be 
held responsible for acts against which the 
statute of limitations would otherwise have 
afforded protection. This would clearly be 
in error.” 


The Claughton and the Edwardsville cases, 
supra, employed the same reasoning and 
reached a similar result. 


The determination of Judge Campbell 
in the Essaness case, supra, was approved by 
the dictum of another judge of the same dis- 
trict court, Judge Igoe, in Radio Corporation 
of America v. Rauland Corp., D. C. N. D. Ill. 
E. D., 1956, 1956 CCH Trane Cases 68,475, 


when he said: 


“GE and Western have filed motions 
asking an order requiring counterclaim- 
ants to elect either to dismiss them out 
of the case or to limit the damage period 
applicable to all of the parties to February 
11, 1952, which is two years prior to the 
filing of the treble-damage amendment to 
the counterclaim. The argument is that 
since this is an action sounding in tort, 
and against joint tort feasors, there can 
be only one judgment, which cannot ap- 
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portion damages among the parties, and 
which must be for a common damage 
period—the shortest period applicable to 
any of the parties. In support of this 
position, they rely upon Essaness Theatres 
Corp. v. Balaban & Katz, et al., (N. D. Ill, 
1955), CCH Trade Reg. Repts., Par. 
68,152 [1956 TRrapE Cases § 68,152]. 


“TSingle or Several Judgment] 

“That decision has been examined with 
a great deal of care, and this court wishes 
to express complete agreement with the 
fundamental principles discussed therein. 
Insofar as a case involves a tort, a single 
judgment is required, and there can be no 
enforced contributions or apportionments 
among joint tort feasors.” 


The Essaness case, supra, it is true, is gov- 
erned by Illinois law. Rule 69 of the Fed- 
éral Rules of Civil Procedure states in 
pertinent part: “The procedure on execu- 
tion, in proceedings supplementary to and 
in aid of a judgment, and in proceedings on 
and in aid of execution shall be in accord- 
ance with the practice and procedure of the 
state in which the district court is held, 
existing at the time the remedy is sought, 
except that any statute of the United States 
governs to the extent that it is applicable.” 


The New York law, as shown by the 
cases of Farber v. Demino, 254 N. Y. 363, 365 
(1930) and G. A. Baker & Co., Inc. v. Poly- 
graphic Company of America, 265 N. Y. 447, 
448 (1934), is in accord with that of Illinois 
on this question and the liability of each 
joint tort feasor for an indivisible tort is the 
amount of the judgment and separate recov- 
eries may not be had for different amounts. 


[Conclusion] 


The period of limitations as to the de- 
fendant Werner is deemed to be the same 
as for the corporate defendants—that is, 
three years. 


It is my opinion that this decision in- 
volves a controlling question of law as to 
which there is a substantial ground for dif- 
ference of opinion and an intermediate 
appeal from an order entered here will ma- 
terially advance the ultimate termination of 
the litigation. 


Accordingly, the order to be entered shall 
provide for certification to the Court of 
Appeals under 28 USCA § 1292(b). 


Settle order on notice. 
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[69,809] State of Minnesota by J. W. Clark, its Commissioner of Business Develop-' 
ment, v. Robnan, Inc.; State of Minnesota, by J. W. Clark, its Commissioner of the: 
Department of Business Development, v. Shoppers City, Inc. 


In the Minnesota District Court for the Fourth Judicial District, Hennepin County. 
Nos. 556348, 556345. 


Minnesota Unfair Trade Practices Act 


Sales Below Cost—Proof—Injury to Competitor or Competition as Alternative—A 
Minnesota retailer is guilty of unfair competition where its sales below cost either injure 
a competitor or damage competition; it is not necessary to show both under Minn. Stat. 
362.14(3). However, it is probably necessary to show an intent to do injury if the con- 
stitutionality of the statute is to be upheld. 


See Sales Below Cost, Vol. 2, § 7111, 7151.25. 


Sales Below Cost—Meeting Competition—Knowledge as to Competitors’ Prices—The 
defense of meeting competition was not available to a Minnesota retailer who had knowl- 
edge, through a telegram from the State of Minnesota, that the prices of the competitors 
in question were not legitimate. Another retailer was also barred from asserting that 
defense where he had failed to ask the Minnesota Department of Business for readily available 
information as to list prices of goods sold in violation of the statute. The defense of meet- 
ing competition is not available where a retailer selling below cost knew or should have 
known that the competitive prices were illegal. 


See Sales Below Cost, Vol. 2, { 7161.25. 


Sales Below Cost—Temporary Injunction—Sales Below Statutory Markup.—A court 
need not look into the rebuttal of a presumption of sales below cost, before issuing a 
temporary injunction, where defendant retailers alleged facts rebutting the presumption 
as to a portion of the sales only. The presumption that sales at less than an eight per 
cent markup are sales below cost was sought to be rebutted by the retailers as to some 
of the sales by the allegation that promotional discounts allowed a lesser markup. 


See Sales Below Cost, Vol. 2, f 7145.25. 


Sales Below Cost—Defenses—Enforcement as to Competitors—Hardship.—Absence 
of enforcement proceedings against competitors of defendant retailers was not a bar to 
a temporary injunction against retailers charged with sales below cost. All violations 
of any one law can not be prosecuted simultaneously because of the limitations imposed 
by human competency. The defense of hardship can not prevail since the defendant re- 
tailers could ask for relief against their competitors in an independent suit under 
Minnesota law. 


See Sales Below Cost, Vol. 2, § 7263.25. 

For the plaintiff: Walter F. Mondale, Attorney General, by John H. Sandor. 

For the defendants: Lipschultz, Altman, Geraghty & Mullally by James Hart, for 
Robnan, Inc.; Robins, Davis & Lyons by Solly Robins, for Shoppers City, Inc. 


from selling, offering for sale, or advertising 
for sale any commodity, article, goods, 
wares and merchandise at less than the cost 


Lyons, Judge [In full text]: The above 
entitled matters having been duly placed 
upon the Special Term Calendar came on 


for hearing before the undersigned, one of 
the judges of the above named court, on 
the 9th day of August, 1960, at the court 
house in the City of Minneapolis, County of 
Hennepin, State of Minnesota, upon an 
Order to Show Cause as to why a tempo- 
rary injunction should not be issued against 
the defendants, its agents or employees 
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thereof in violation of the terms and provi- 
sions of Minnesota Statutes, 1957, Chapter 
325; 

Walter F. Mondale, Attorney General, by 
John H. Sandor, Special Assistant Attorney 
General, appeared in behalf of the State of 
Minnesota in support of said Order to Show 
Cause. Messrs. Lipschultz, Altman, Geraghty 
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& Mullally by James Hart, Esq., appeared 
on behalf of: Robnan, Inc. in opposition 
thereto, and Messrs. Robins, Davis & Lyons 
by Solly Robins, Esq., appeared for Shop- 
pers City, Inc. in opposition thereto, and the 
court after reading all of the affidavits and 
hearing arguments of counsel and being 
duly advised in the premises. 


It is hereby ordered that an injunction 
be issued against the defendants, its agents 
or employees, immediately enjoining them 
from selling, offering for sale, or advertising 
for sale any commodity, article, goods, 
wares and merchandise at less than the cost 
thereof in violation of the terms and provi- 
sions of Minnesota Statutes, 1957, Chapter 
325. 


At said time and place the defendant 
Shoppers City made a motion to vacate the 
Order to Show Cause set down for hearing 
at the above time and place, and dismissing 
any purported motion of plaintiff for af- 
firmative relief. 


Messrs. Robins, Davis & Lyons by Solly 
Robins, Esq., appeared in -behalf of. said 
motion.for the defendant, Shoppers City, 
Inc... and Walter F. Mondale, Attorney 
General, by John H. Sandor, Special As- 
sistant Attorney General, appeared on be- 
half of the State of Minnesota in opposition 
thereto, and the court being duly advised 
in the premises. 


It is hereby ordered that said motion be 
denied in all things. 


Memorandum 


Facts: The defendants, Shoppers’ City 
and Robnan, are accused by the State of 
selling merchandise at prices below cost. 
These acts if proven and not justified under 
the statutes are contrary to the Minnesota 
unfair competition law. The State seeks to 
enjoin, until the time of trial, further below 
cost sales by the defendants. The defendants 
assert that the injunctive remedy should 
not lie because they in good faith were 
endeavoring to meet the legitimate sales 
prices of their competitors. They further 
assert that some of the alleged sales were 
not below cost, and that to issue the injunc- 
tion would unduly prejudice them as com- 
pared to their competitors against whom 
the State does not have temporary injunc- 
tions. They further allege that the State 
has not shown that their below cost sales 
were made with the intention of injuring 
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competition, or with the effect of ininying 

competition. 

Question: Under the facts shown should 
a temporary injunction issue preventing the 
defendants from selling any merchandise 
below cost pending the outcome of the suits 
commenced herein? 

Answer: Yes. 


Discussion: Basically this is a problem of 
statutory interpretation. Minn. Stat. 325.04 
as amended in 1957, Minn. Laws 1957, Chap. 
822, Sec. 2, provides that: 


“Any retailer who sells, offers 
for sale or advertises for sale any : 
merchandise at less than the cost thereof 
to such vendor for the purpose 
or with the effect of injuring a competitor 
or destroying competition, shall be guilty of 
unfair competition. .. .” 
This form represents a modification of the 
form of the previous statute in that only 
injury to a competitor or destruction of 
competition need be shown to constitute the 
offense rather than both injury and destruc- 
tion. .Minn. Stat. 325.49 provides that any 
business injured by any business violating 
325.04 may bring suit in any appropriate 
court for an injunction to prevent further 
violations of the statute. 

Minn. Stat. 362.14(3) provides in part 
that: 


“Whenever it shall appear to the satis- 
faction of the Commissioner (Commis- 
sioner of Business Development) that any 
of those laws in being violated, or is about 
to be violated, he shall be entitled, on 
behalf of the state, to sue for and have 
injunctive relief in any court of competent 
jurisdiction against any such violation or 
threatened violation without abridging the 
penalties provided by law.” 


The Minnesota supreme Court has ruled 
that Minn. Stat. 325.04 is constitutional. 
McElhone v. Geror "[1940- 1943 TRADE CASES 
7 56,042], 207 Minn. 580, 292. N. W. 414 
(1940). The Minnesota Court has further 
taken the position that probably if the re- 
quirement of intent to do some harm or of 
actually harming competition or competi- 
tors is absent the statute would not be con- 
stitutional. State by Clark v. Wolkoff [1957 
TRADE Cases { 68,826], 250 Minn. 504, 85 
N. W. (2d) 401 (1957) (dicta). This opinion 
is based on the position taken by the United 
States Supreme Court in Fairmont Creamery 
Co. v. Minnesota, 274 U. S. 1 (1927), where 
the court held the so-called Minnesota 
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Creamery Law invalid because it did not 
state that the action had to be with the 
intent to do injury for the court said that 
this might make the person who committed 
an innocent act of price competition guilty 
of the statute regardless of his reasons. 
Some doubt is cast upon this doctrine by 
the case of May’s Drug Stores, Inc., v. State 
Tax Commissioner [1950-1951 Trape Cases 
7 62,741], 242 Ia. 319, 45 N. W. (2d) 245, 
(1951). However, even though the court 
there held a cigarette sales law strictly 
forbidding under cost sales to be constitu- 
tional, the court distinguished that law from 
a general unfair competition law because 
of peculiarities in the cigarette sales busi- 
ness. Therefore, in order to maintain the 
constitutionality of the Minnesota statute 
there must be a requirement that intent be 
shown. 


Minn. Stat. 325.52 raises a presumption 
that the sale below an amount eight per cent 
over cost constitutes a violation of Minn. 
Stat. 325.04, if the required intent is shown. 
The State has clearly shown that as to both 
defendants some sales have been: made 
which were below the level prescribed in 
325.52. This presumption which acts as an 
aid in proving the State’s case is not un- 
common in the unfair competition statutes 
of the various states. 


The State has produced affidavits which, 


though they may be something less than the 
models of legal form, do indicate that 
certain competitors of the defendants have 
been injured by loss leader selling. These 
affidavits remain unchallenged, except on 
technical grounds not going to their proba- 
tive value, except by assertions of counsel. 


The defendants assert that they made their 
below cost sales in a good faith endeavor 
to meet legal prices of the competitors. This 
defense, if proved, is valid against the claims 
of the State under Minn. Stat. 325.06(4). 
In the Wolkoff case, supra, the court made 
it clear that the defendant need not establish 
to a legal certainty the legality of his com- 
petitors’ sales’ prices. However, in the in- 
stant case, especially in the case of Robnan, 
Inc., it is clear that the defendant knew for 
a certainty the prices of his competitors 
were illegal, for he produces photostatic 
copies of telegrams for [from?] the State 
informing him that the prices were illegal. 
Therefore, he cannot now be heard to say 
he thought the prices were legal and that 
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he met them in good faith. As to Shoppers 
City, the list prices of the goods sold in con- 
travention of the statutory provisions were 
available to them, and under Minn. Stat. 
325.06 failure to request such information 
from the Department of Business consti- 
tutes a prima facie lack of good faith. If 
this defendant had inquired he would have 
known that such prices as he was meeting 
were illegal, and if he did not inquire, then 
absent further showing, his action was not 
in good faith. 


As to the defendant’s assertions that to 
enjoin them would be unfair and destructive 
of their business because not all of their 
competitors. are enjoined, first of all, the 
State is not required to prosecute all viola- 
tions of the law. This proposition is so 
elemental as not to require authority. Fur- 
ther, any intelligent being must realize that 
not all violations of any one law can be 
prosecuted simultaneously because of the 
limitations imposed by human competency. 
However, even if this was not so, the as- 
serted defense of hardship could not prevail, 
for the hardship is one imposed by the de- 
fendant’s own want of action. Minn. Stat. 
325.48 and 325.49 were designed so the busi- 
nesses which were being harmed: by unfair 
competition as defined by the statute could 
bring an action in any appropriate court of 
law and enjoin the further breach of the 
statutes and obtain damages for any losses 
sustained by prior breaches of the statute. 
Minn. Stat. 325.48 and 325.49 have not been 
abrogated by Minn. Stat. 362.14, and, there- 
fore, the hardship claimed by the defendants 
is of their own doing, and remediably by 
institution of a law suit and application for 
an injunction which upon proper showing 
must issue from the court. 


It has been asserted that some of the 
sales were not below cost because of pro- 
motional discounts given by the manufac- 
turers. However, neither defendant asserts 
that all of his below cost sales were so 
offset; therefore, the court need not con- 
sider whether some of them were at this 
stage of the proceedings. 


The granting or denial of a temporary 
injunction lies within the discretion of the 
trial court within the limits prescribed by 
statute. Northwest Hotel Corp. v. Henderson, 
100 N. W. (2d) 493 (Minn. 1960). Minn. 
Stat. 585.02 provides in part: 
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“When it appears by the complaint 
that the plaintiff is entitled to the relief 
demanded, and such relief consists 
wholly or partly in restraining the com- 
mission or continuance of some act which, 
if permitted during the litigation, would 
work injury to the plaintiff . . . a 
temporary injunction may be granted to 
restrain such act.” 

This statute coupled with the terms of 
Minn. Stat. 362.14, which requires the court 
to issue an injunction when the Commis- 
sioner seeks one, would seem to warrant 
the issuance of a temporary injunction in 
the instant case. 


Conclusion: It is not even clear that the 
court under the existing statutory structure 
has the power to deny the injunction sought 
even without the showing of injury by the 
Commissioner. See Minn. Stat. 362.14. Lit- 
eral interpretation of this statute might 
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make it unconstitutional. However, that 
problem is not before the court. The State 
has come forward with a showing that the 
statute has been violated in the past. The 
defendants’ past actions seem adequate cri- 
terion upon which to base a satisfactory 
inference that such violations will continue. 
Therefore, the State does not ask the court 
to accept the view of the Commissioner 
without further substantiation. That the in- 
jury done by this form of price warfare is 
irreparable is clear, for the amount of harm 
done to an individual may well be undefin- 
able in precise terms. Therefore, the court 
ought to issue the injunction sought. 


If the defendants feel their position is 
endangered by the illegal acts of their com- 
petitors, they may seek redress in the courts 
under the statutory provisions of Minn. 
Stat. 325.48 and 325.49. 


[69,810] United States v. American Radiator & Standard Sanitary Corp. 


In the United States District Court for the Western District of Pennsylvania. 


No. 14469. Dated September 20, 1960. 


Civil 


Case No. 1275 in the Antitrust Division of the Department of Justice. 


Clayton Antitrust Act 


Acquisitions—Horizontal—Plumbing Fixtures—Consent Decree—A manufacturer of 
plumbing fixtures was, for a period of five years, prohibited by a consent decree from 
acquiring, directly or indirectly, any interest in any business or plant or any shares or stock 
of any corporation engaged in the United States in the manufacture, distribution or sale of 
plumbing fixtures, plumbing fittings, or steel kitchen cabinets. The manufacturer was not 
restrained from acquiring in good faith the stock or assets of a distributor if such dis- 
tributor had been unable to pay its indebtedness in the ordinary course of business and 
faced imminent bankruptcy or would not be able to continue in business. 


See Acquisitions of Stock or Assets, Vol. 1, { 4209.400. 


Divestiture—Assets and Improvements—Sales Efforts and Conditions—Consent 
Decree.—A manufacturer of plumbing fixtures was ordered to divest itself of an acquired 
company manufacturing similar products, together with assets or improvements added 
since the horizontal acquisition of the manufacturer. The manufacturer was ordered to 
make an effort in good faith to divest itself and, if the property could not be sold, the court 
would determine whether the final judgment could be modified. In addition the defendant 
was ordered to sell plants which were part of the acquired company but not now used in 
the business. 


See Acquisitions of Stock or Assets, Vol. 1, J 4209.550. 


For the plaintiff: Robert A. Bicks, Assistant Attorney General; William D. Kilgore, Jr.; 
Hubert I. Teitelbaum, United States Attorney; George D. Reycraft and John M. Toohey, 
Attorneys, Department of Justice. 


For the defendant: Kirkpatrick, Pomeroy, Lockhart & Johnson, by Robert L. Kirk- 
patrick; Sullivan & Cromwell, by Inzer B. Wyatt. 
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Final Judgment 


Witson, Judge [Jn full text]: Plaintiff, 
United States of America, having filed its 
‘complaint herein on March 30, 1956, and 
defendant having appeared and filed its 
answer to such complaint, denying the sub- 
stantive allegations thereof; and 

Plaintiff and defendant having severally 
consented to the entry of this Final Judg- 
ment without trial or adjudication of any 
issue of fact or law herein and without any 
admission by plaintiff or defendant in re- 
Spect to any such issue, 

Now, therefore, before any testimony has 
been taken and without trial or adjudication 
of any issue of fact or law herein, and upon 
consent of the parties thereto, it is hereby 


Ordered, adjudged and decreed as follows: 


I 
[Jurisdiction] 

This Court has jurisdiction of the sub- 
ject matter hereof and of the parties hereto 
pursuant to Section 15 of the Act of Con- 
gress of October 15, 1914, as amended, en- 
titled “An Act to supplement existing laws 
against unlawful restraints and monopolies 
and for other purposes,” commonly known 
as the Clayton Act, and the complaint states 
a claim upon which relief may be granted 
under Section 7 of said Act. 


II 
[Definitions] 

As used in this Final Judgment: 

(a) “American-Standard” shall mean de- 
fendant American Radiator & Standard Sani- 
tary Corporation, a corporation organized 
and existing under the laws of the State of 
Delaware; 

(b) “Youngstown” shall mean the Youngs- 
town Kitchens Division of American-Stand- 
ard consisting of (1) the contract stamping 
business carried on at Salem, Ohio, and 
the real property, manufacturing equipment, 
and inventory being used in said business 
at the time of entry of this Final Judgment 
and (2) the kitchens business carried on at 
Warren, Ohio, and the name “Youngstown 
Kitchens” and the real property, manufac- 
turing equipment, and inventory being used 
in said business at the time of entry of this 
Final Judgment; 

(c) “Mullins” shall mean Mullins Manu- 
facturing Corporation which was a New 
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York corporation and was merged with 
defendant; 

(d) “In-Sink-Erator” shall mean In-Sink- 
Erator Mfg. Co., a corporation organized 
and existing under the laws of the State of 
Wisconsin; 


(e) “Plumbing fixtures” shall mean en- 
amelled steel or cast iron fixtures, to-wit: 
bathtubs, sinks, lavatories, laundry trays 
and sink and laundry tray combinations; 


(f) “Plumbing fittings” shall mean ad- 
juncts to plumbing fixtures as defined here- 
in subject to selection by the purchaser and 
generally installed with the fixture, consist- 
ing of bath and shower fittings (such as tub 
fillers, faucets, drains and overflows), lava- 
tory fittings (such as faucets, pop-ups and 
other drains.and combination centerset fit- 
tings), and sink fittings (such as faucets 
and strainers); 


(g) “Person” shall mean any individual, 
partnership, corporation, association or other 
legal entity. 


III 
[Applicability] 


The provisions of this Final Judgment 
shall apply to defendant and to its officers, 
directors, agents, servants, employees, sub- 
sidiaries, successors and assigns, and to 
those persons in active concert or partici- 
pation with defendant who receive actual 
notice of this Final Judgment by personal 
service or otherwise. 


None of the provisions of this Final Judg- 
ment shall apply to any person who ac- 
quires Youngstown in whole or in part from 
defendant whether the acquisition is pur- 
suant to this Final Judgment or otherwise, 
if the acquisition is by a person approved 
by this Court after hearing. 


IV 
[Acquisition of Interests] 


Defendant is enjoined and restrained, for 
a period of five years from the date of entry 
of this Final Judgment, from acquiring, di- 
rectly or indirectly, any shares of stock of 
any corporation, or any interest in any busi- 
ness or plant, engaged in the United States 
in the manufacture, distribution or sale of 
plumbing fixtures, plumbing fittings or steel 
kitchen cabinets. Defendant is not restrained 
by this Final Judgment from acquiring in 
good faith the stock or assets of a distribu- 


1 69,810 


77,170 


tor if such distributor has been unable to 
pay its indebtedness to defendant in the 
ordinary course of business and faces immi- 
nent bankruptcy or will not be able to con- 
tinue in business. If at any time defendant 
desires to make any acquisition prior to five 
years from the date of entry of this Final 
Judgment which would or might be other- 
wise prohibited by this Final Judgment, it 
may submit disclosure of the facts with 
respect to such proposed acquisition and the 
reasons therefor to the plaintiff. If the 
plaintiff shall not object to the proposed 
acquisition within thirty days after receipt 
of such notice, such acquisition shall be 
deemed not to be a violation of this Final 
Judgment. In the event the plaintiff shall 
object, defendant may apply to this Court 
for permission to make such acquisition, 
which may be granted upon a showing by 
the defendant to the satisfaction of this 
Court that the acquisition would not sub- 
stantially lessen competition or tend to 
create a monopoly in respect of plumbing 
fixtures, plumbing fittings or steel kitchen 
cabinets. 


V 
[Divestiture] 


A. Defendant shall, subject to the terms 
of this Final Judgment, divest itself of 
Youngstown, including all assets or im- 
provements which may have been added by 
defendant since its acquisition of Youngs- 
town and which are being used in the busi- 
ness of Youngstown at the time of entry of 
this Final Judgment. Defendant may retain 
the dies (which were not owned by Mullins 
at January 30, 1956) now being used for the 
stamping at Salem of steel bathtubs for sale 
by defendant and defendant may retain any 
finished tubs or stampings made from said 
dies. The contract stamping business at 
Salem and the kitchens business at Warren 
may be sold separately, at different times 
and to different persons. 


B. Any proposal by plaintiff or defend- 
ant for the sale by defendant of Youngs- 
town, in whole or in part, shall be subject 
to the approval of this Court, after hearing 
both plaintiff and defendant in regard there- 
to. Any such proposal of. sale shall have 
the objective of maintaining Youngstown, 
in the form or forms in which it is divested, 
as an operating factor in competition. 


C. Defendant is ordered and directed 
from the time of entry of this Final Judg- 
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ment to make a bona fide effort to divest 
itself of Youngstown by sale, to make known 
the availability of Youngstown for sale by 
ordinary and usual means for the sale of a 
business as a going concern, and to pro- 
mote the expeditious sale of Youngstown. 
Defendant shall furnish to bona fide pro- 
spective purchasers of Youngstown such infor- 
mation regarding Youngstown and permit 
them to have such access to, and to make 
such inspection of, Youngstown’s properties 
as are reasonably necessary. 


Defendant shall render monthly reports 
to the Assistant Attorney General in charge 
of the Antitrust Division, concerning its 
efforts to divest itself of Youngstown. 


The sale shall be at a price and upon 
terms which are acceptable to this Court. 


Plaintiff or defendant may apply to this 
Court for approval of any offer by any 
person to purchase Youngstown or the con- 
tract stamping part thereof or the kitchens 
business part thereof. Any such offer to 
purchase shall be approved by this Court, 
after hearing plaintiff and defendant in re- 
gard thereto, unless the Court shall find that 
the effect of such offer, if accepted, may be 
substantially to lessen competition or tend 
to create a monopoly in respect of plumbing 
fixtures, plumbing fittings, or steel kitchen 
cabinets, or unless the Court shall find that 
the offer is unreasonable or inadequate. 


D. Defendant is ordered and directed, 
until the time of divestiture of Youngstown 
as above provided or until the further order 
of this Court, to maintain in substantially 
their physical condition at the time of entry 
of this Final Judgment the properties and 
assets at Salem, Ohio, being used for the 
stamping and enamelling of metal and the 
properties and assets at Warren, Ohio, be- 
ing used for the manufacture and sale of 
kitchen sinks, kitchen cabinets and kitchen 
equipment, and to continue the operation 
of said properties and assets at Salem and 
Warren, Ohio, as operating factors in compe- 
tition. Nothing herein contained is intended 
to restrict or interfere with the operation 
by defendant of said properties and assets 
at all times under management decisions 
made in good faith in an effort to improve 
operating results. 


E. If defendant has not divested itself 
of Youngstown by June 1, 1961 (this being 
at least one year and a half after the date 
established to the satisfaction of this Court 
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as the commencement of bona fide efforts 
by defendant to sell Youngstown), then 
upon application to this Court by defendant, 
and a showing by defendant to the satis- 
faction of this Court of its bona fide efforts 
to sell Youngstown, and that there is no 
reasonable expectation that Youngstown can 
be sold within a reasonable additional pe- 
riod of time, or upon application by plain- 
tiff, the Court shall determine whether any 
provision of this Final Judgment should be 
modified or vacated and may modify or 
vacate any provision hereof. 


VI 
[Additional Divestiture] 


A. Defendant shall, subject to the terms 
of this Final Judgment, divest itself of the 
so-called “Liberty Plant” in Warren, Ohio, 
and the so-called “Plant No. 3” in Salem, 
Ohio. These plants were owned by Mullins 
and since the merger of Mullins and de- 
fendant have been owned by defendant but 
are not now being used in the business of 
Youngstown Kitchens Division or other- 
wise in the business of defendant. The 
Liberty Plant and Plant No. 3 may be sold 
separately, at different times and to differ- 
ent persons. 


B. Defendant is ordered and directed 
from the time of entry of this Final Judg- 
ment to make a bona fide effort to divest 
itself of the Liberty Plant and Plant No. 3 
by sale, to make known their availability for 
sale and to promote their expeditious sale. 
Defendant shall furnish to bona fide pro- 
spective purchasers of the Liberty Plant or 
of Plant No. 3 such information and permit 
them to have such access to, and to make 
such inspection of, the Liberty Plant or of 
Plant No. 3 or both as are reasonably neces- 
sary. Defendant is not required to sell the 
Liberty Plant and Plant No. 3 except at a 
price and upon terms which are reasonable 
under all the circumstances. 


C. None of the provisions of this Final 
Judgment shall apply to any person who 
acquires the Liberty Plant or Plant No. 3 
from defendant. 


D. If defendant has not divested itself 
of the Liberty Plant and of Plant No. 3 by 
June 1, 1961, then upon application to this 
Court by defendant, and a showing by de- 
fendant to the satisfaction of this Court of 
its bona fide efforts to sell the Liberty Plant 
and Plant No. 3, and that there is no rea- 
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sonable expectation that the Liberty Plant 
or Plant No. 3 can be sold with a rea- 
sonable additional period of time, or upon 
application of plaintiff, the Court shall de- 
termine whether any provision of this Final 
Judgment should be modified or vacated 
and may modify or vacate any provision 
hereof. 
VII 


Defendant is ordered and directed to di- 
vest itself of any shares of stock, or any 
other interest, owned by defendant in In- 
Sink-Erator. 

VIII 


[Enforcement and Compliance] 


For the purpose of securing compliance 
with this Final Judgment, and for no other 
purpose, and subject to any legally recog- 
nized privilege, duly authorized representa- 
tives of the Department of Justice shall, 
upon the written request of the Attorney 
General, or the Assistant Attorney General 
in charge of the Antitrust Division, upon 
reasonable notice to defendant, at its princi- 
pal office, be permitted: 


(a) access, during the office hours of 
defendant, to all books, ledgers, accounts, 
correspondence, memoranda, and other rec- 
ords and documents in the possession of or 
under the control of defendant relating to 
any of the matters contained in this Final 
Judgment; and 

(b) subject to the reasonable convenience 
of defendant and without restraint or inter- 
ference from it, to interview the officers and 
employees of defendant, who may have coun- 
sel present, regarding any such matters. 


Defendant, upon the written request of 
the Attorney General or the Assistant At- 
torney General in charge of the Antitrust 
Division, made to its principal office, shall 
submit such written reports with respect to 
any of the matters contained in this Final 
Judgment as from time to time may be 
necessary for the enforcement of this Final 
Judgment. 


No information obtained by the means 
provided in this Section VIII shall be di- 
vulged by any representative of the Depart- 
ment of Justice to any person other than 
a duly authorized representative of the Ex- 
ecutive Branch of plaintiff except in the 
course of legal proceedings to which the 
United States is a party for the purpose of 
securing compliance with this Final Judg- 
ment, or as otherwise required by law. 
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1D.¢ 
[Jurisdiction Retained] 


Jurisdiction is retained for the purpose of 
enabling either party to this Final Judgment 
to apply to this Court at any time for such 
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necessary or appropriate for the construc- 
tion or carrying out of this Final Judgment 
or for the modification of any of the pro- 
visions thereof, and for the enforcement of 
compliance therewith and punishment of 
violations thereof. 


further orders and directions as may be 


[69,811] United States v. A. B. Dick Co. 


In the United States District Court for the Northern District of Ohio, Eastern 
Division. Criminal and Civil Contempt Action No, 24188; Supplemental to Civil Action 
No. 24188. Filed September 13, 1960. 


Case No. 1511(B) in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Acquisitions of Stock or Assets—Manufacturing Company—Distributors—Consent 
Decree.—A 15-year prohibition against a stencil duplicating products manufacturer’s 
acquisitions of stock or assets in business enterprises engaged in the manufacture or 
sale of stencil duplicating products, under an existing consent decree, was extended to 
cover a 20-year period commencing from the date of entry of that decree. The amend- 
ment, however, specifically permits the manufacturer, in the event of establishment of a 
sales branch or subsidiary in any territory, to purchase assets of the former distributor 
in the territory where the franchise has been terminated either by the distributor or by 
the distributor’s death. This exemption from the general prohibition did not appear in 
the original decree, which was amended by a consent order settling a civil contempt 
proceeding. 


See Department of Justice Enforcement and Procedure, Vol. 2, J 8281.116, 8421. 


Monopolies — Prohibited Acquisitions — Termination of Distributorships — Consent 
Decree.—In amending a consent judgment prohibiting horizontal acquisitions, it was pro- 
vided that if a stencil duplicating products manufacturer terminated a distributor’s con- 
tract (except for violations of terms of the original consent decree which had to be 
incorporated in the contract) and set up a sales branch or subsidiary in the territory, 
sales must be made to the former distributor upon request under the same terms and 
conditions accorded to dealers generally. No comparable provision appeared in the 
original consent decree. 


See Combinations and Conspiracies, Vol. 1, J 2610.170, 8281.815. 


For the petitioner: Edward R. Kenney, Norah C. Taranto, Barbara J. Svedberg, 
William F. Costigan. 


For the respondent: Covington & Burling by Charles A. Horsky. 
Amending 1948-1949 Trade Cases {| 62,233. 


Order herein, and without admission by any party 


KALBFLEISCH, District Judge [Jn full text]: 
Petitioner, United States of America, hav- 
ing filed its petition supplemental to Civil 
Action No. 24188 on March 28, 1960; the 
respondent A. B, Dick Company, having 
appeared and filed its answer to such peti- 
tion denying the substantive allegations 
thereof, and: petitioner and respondent by 
their respective counsel having consented 
to the entry of this Order without trial or 
adjudication of any issues of fact or law 
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with respect to any such issue, and with 
the consent of the petitioner being based 
on the representations made by A. B. Dick 
Company in a letter addressed to the As- 
sistant Attorney General in charge of the 
Antitrust Division of the Department of 
Justice, dated August 1, 1960 which is filed 
with the Court this date. 


Now, therefore, in disposition of this civil 
contempt proceeding, before any testimony 
has been taken herein and without trial or 
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adjudication of any facts or law herein, and 
upon the consent of all parties, it is hereby 


Ordered, adjudged and decreed that the 
Final Judgment entered in Civil Action No. 
24188 [1948-1949 TrapE Cases { 62,233], on 
March 25, 1948, insofar as it applies to the 
A. B. Dick Company be amended as follows: 


“Section III, paragraph 9, be amended 
to read as follows: 


“From acquiring within twenty (20) 
years from the date of the entry of this 
judgment either in whole or in part, 
either directly or indirectly, any shares 
of stock in, or assets of, or any other 
interest in, any existing corporation, part- 
nership or individual business, which is 
engaged in the manufacture or sale of 
stencil duplicating machines, stencils or 
stencil duplicating supplies provided, that 
nothing in this clause 9 of Section III 
shall be deemed to enjoin or restrain any 
lawful corporate reorganization involving 
only Dick, or its subsidiaries, or both, 
and provided further, that in the event 
that Dick takes steps to establish a branch 
or subsidiary to sell stencil duplicating 
machines, stencils or stencil duplicating 
supplies within any territory, Dick may 
purchase, in whole or in part, the assets 
of the distributor used and useful in con- 
nection with the distribution of Dick 
stencil duplicating machines, stencils or 
stencil duplicating supplies in such ter- 
ritory if (a) the franchise of such dis- 
tributor has been terminated by death 
and the heirs or representatives of such 
distributor offer to sell, or (b) the dis- 
tributor terminates the franchise and 
offers to sell. 


Mead Johnson & Co. v. Union Drug Service, Inc. 


“The provision of this paragraph shall 
not apply to addressing machines and 
supplies for such machines, if upon no- 
tice and hearing, defendants establish to 
the satisfaction of the Court that their 
acquisition of such an addressing ma- 
chine business or any interest therein 
would not materially lessen competition 
or tend to create a monopoly.” 


It is further ordered, adjudged and decreed 
that Section VII, paragraph 2 of the Final 
Judgment of March 25, 1948, insofar as it 
applies to the A. B. Dick Company, be 
amended by the addition of the following 
paragraph: 


“In the event that Dick during the 
period from the date of the entry of the 
Order amending this final judgment to 
March 25, 1965, terminates an agree- 
ment (except as provided in paragraph 
4 of Section VII) granting a distributor 
preferential rights in the sale of Dick 
products in any territory within the 
United States, and decides to sell Dick 
products in such territory through a 
branch or subsidiary, Dick is ordered and 
directed to offer to sell and to sell through 
such branch or subsidiary to said dis- 
tributor as a dealer for resale those 
stencil duplicating machines, stencils and 
stencil duplicating supplies, and on terms 
and conditions, including credit terms 
which Dick is offering through branch 
or subsidiary to any corporation, part- 
nership or individual business engaged 
in the sale of such products as a dealer.” 


It is further ordered, adjudged and decreed 
that except as modified above, the other 
sections of the aforesaid Final Judgment 
remain in full force and effect. 


[69,812] Mead Johnson & Co. v. Union Drug Service, Inc. 


In the New York Supreme Court, New York County, Special Term, Part J. 144 
N. Y. L. J., No. 57, page 13. Dated September 21, 1960. 


New York Fair Trade (Feld-Crawford) Act 


Fair Trade—Temporary Injunction—Proof of Offending Sale—A temporary in- 
junction was granted where a fair trader showed by a sales slip stamped paid with the 
retailer’s rubber stamp that an offending sale took place. 


See Resale Price Fixing, Vol. 1, ] 3250.34. 


Tiuzer, Justice [Jn full text]: Plaintiff 
moves for a temporary injunction in en- 
forcement of the Feld-Crawford Act. De- 
fendant denies that the claimed offending 
sales were made at its place of business and 
in support of the denial urges numerous 
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alleged facts and circumstances which pur- 
port to create an issue requiring denial of 
relief at this time. Plaintiff relies on a 
single sale made to each of two shoppers. 
In one instance, it is claimed a sales slip 
was furnished which the defendant states 
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must be purloined. The impression thereon junctive relief. The remaining issues tend- 
of the defendant’s rubber stamp marking ered are incapable of defeating the applica- 
the ticket paid, would seem to sufficiently tion. The motion is granted. Bond is fixed 
establish that it least as to that sale the act in the sum of $1,000. Settle order. 

was violated so as to warrant temporary in- 


[1 69,813] Sano Petroleum Corp. v. American Oil Co. 


In the United States District Court for the Eastern District of New York. Civil No. 
14173. Dated September 13, 1960. 


Clayton and Robinson-Patman Acts 


Private Enforcement—Statute of Limitations—New York Law.—Under New York 
Law, six-year statute of limitations applied to an action for treble damages under the 
Clayton Act. 


See Private Enforcement and Procedure, Vol. 2, f 9010.100. 


Price Discrimination—Price Equality as Limit of Relief—Standardized Commodities 
—Price v. Other Competitive Factors—Second and Third Level (Distributor and Con- 
sumer) Purchasers.—It is proper for a gasoline supplier to sell at different prices to a 
distributor and commercial (consumer) customers where a sale to the distributor at the 
same prices as to the consumer customers would not enable the distributor to compete 
for the latter type of business. Gasoline is a standardized commodity, with price being 
the determinative factor in commercial account purchases (here, by a meat packer and 
truck leasing company), and price equality for the distributor would not enable him to 
meet the price paid by the commercial customers. The Court followed the rule in 
Secatore’s, Inc. v. Esso Standard Oil Co., 1959 Trape Cases J 69,315, 171 F. Supp. 665, to 
the effect that a purchaser is entitled only to price equality under Sec. 2(a) of the 
Clayton Act, and “if equality cannot help, discrimination cannot injure.” Krug v. 
International Telephone and Telegraph Corp., 1956 TRADE CAsEs § 68,387, 142 F. Supp. 230, 
where the court refused to dismiss a complaint by a distributor that sales had been made 
at a lower price to a large retailer, was distinguished on the grounds that this issue had 
not been discussed and that since the commodities there involved were such that service, 
convenience, etc., could affect competition at the retail level, price was not the determina- 
tive factor and the result reached was not inconsistent. 


See Price Discrimination, Vol. 1, § 3505.620 and 3508.410. 


: Price Discrimination—Private Actions—Burden of Proof—Presumptions as to Com- 
petitive Effect, Injury to Complainant.—Under Enterprise Industries v. Texas Co., (CA-2) 
1957 TRADE Cases $68,596, 240 F. 2d 457, the rule applied in the Second Circuit is that 
proof of a discriminatory price establishes a prima facie case, shifting to the defendant 
the burden of proving it is not prohibited. But the burden of proving the fact and amount 
of his damages is always on the plaintiff; there is no presumption in this last area. 


See Price Discrimination, Vol. 1, { 3506.200 and Private Enforcement, Vol. 2, 
J 9011.385. 


Price _Discrimination—Transportation Allowance as Part of Discount—Effect of 
Separate Contracts.—A cartage or transportation allowance granted by a gasoline supplier 
to a commercial account under a contract dated three days after the sale contract was 
part of a single transaction for the purpose of computing the total discount allowed, to 
determine whether there was discrimination under Sec. 2(a) of the Clayton Act. 


See Price Discrimination, Vol. 1, § 3508.180, 


Price Discrimination—Injury to Competition—Wholesale Level—Failure to Sell in 
Complainant’ s Territory —A complaining gasoline distributor did not prove invalid dis- 
crimination in sales to another distributor where, although territories were nonexclusive 
the gasoline had not been resold in the complainant’s territory. ; 


See Price Discrimination, Vol. 1, $ 3506.700. 
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; Price Discrimination—Transportation Service—Consumer Customer.—Although an 
oil supplier’s delivery of gasoline to a commercial customer resulted in a discriminatory 
service as against a distributor customer, the commercial customer made no resales and 
the delivery service was therefore protected under Sec. 2(e) of the Clayton Act. 


See Price Discrimination, Vol. 1, J 3524.620. 


Price Discrimination—Cost Justified Allowances—Application to Other Purchases.— 
Application of the cost justified barging allowance of a gasoline distributor to tank truck 
Pick-ups resulted in discrimination against another distributor which used its own trucks to 
pick up gasoline. 


See Price Discrimination, Vol. 1, { 3508.180. 


Price Discrimination—Damages—Amount—Complainant’s Sales v. Benefited Pur- 
chases as Measure.—A complainant is not entitled to assume, for the purpose of computing 
damages, that the price differential would have benefited his entire volume of sales. Thus, 
where discrimination resulted from the fact that a barging allowance (cost justified) to 
a gasoline distributor was carried over to a relatively small volume of truck pick-ups, the 
maximum damage allowable would have been the price differential on the truck pick-ups. 


See Private Enforcement and Procedure, Vol. 2, J 9011.640. 


Price Discrimination—Injury to Competition—Purchase for Consumption v. Re-Sale 
—Gasoline Included With Truck Rentals—Competition Restricted by Other Factors.— 
Even if it were assumed that gasoline purchased by a truck rental company at a price 
lower than that charged the complaining distributor was purchased for re-sale, because 
it was furnished to lessees as part of the rental charge, there was no proof of injury to 
competition. (The court expressed the opinion, however, that there was no re-sale of the 
gasoline.) The amount of credit which the rental company would allow a lessee for 
gasoline purchased by the lessee was limited to the lessor’s own wholesale cost, and this 
limit would make potential customers for the complainant’s gasoline rare, even if the price 
differential were eliminated. 


See Price Discrimination, Vol. 1, J 3505.400, 3506.500. 
For the plaintiff: Silberman & Steinfeld; Raphael H. Weissman, of Counsel. 


For the defendant: Townley, Updike, Carter & Rodgers; J. Howard Carter, Andrew 
L. Hughes, and Walter E. Shuttleworth, of Counsel. 


ZAvATT, District Judge [In full text]: This Act. However, at the trial and in its post- 


is an action for damages brought by Sano 
Petroleum Corp. (“Sano”), a former whole- 
sale distributor of gasoline,’ against Amer- 
ican Oil Co. (“American”), a refiner of 
gasoline and one of the “major oil com- 
panies” whose activities are nation-wide. 
The complaint is grounded upon section 2 
of the Clayton Act, as amended by the 
Robinson-Patman Act, 15 U.S. C. § 13, and 
section 4 of the Act, 15 U. S. C. § 15, which 
are quoted elsewhere in this opinion. In 
substance, the plaintiff alleges in its com- 
plaint that price discriminations practiced 
by American were such as to substantially 
lessen competition and tended to create a 
monopoly and tended to destroy, injure and 
prevent competition, and that the plaintiff 
was injured in its business and property 
within the meaning of the Robinson-Patman 


trial memorandum the plaintiff stresses in- 
jury, destruction or prevention of competi- 
tion rather than creation of a monopoly or 
substantial lessening of competition. The 
complaint prays for treble damages in 
the sum of $1,500,000 but, in the plaintiff’s 
post-trial memorandum, the alleged normal 
damages have been reduced to a total of 
$48,329.48 which, trebled, amounts to 
$144,988.44. The plaintiff also seeks reason- 
able attorneys’ fees to be fixed by the court. 
The defendant denies the material allega- 
tions of the complaint and asserts a counter- 
claim for the sum of $2,084.44 with interest 
from April 15, 1954 as the unpaid balance 
for goods sold or delivered by the defendant 
to the plaintiff. The plaintiff admits that 
the defendant is entitled to recover on its 
counterclaim. 


1 Sano was dissolved on July 22, 1957, approxi- 
mately three years after this action was com- 
menced on February 5, 1954. 
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[Marketing Procedure] 


In order to appreciate the facts it is 
necessary to have a picture of how Amer- 
ican markets its gasoline and the part that 
Sano played therein.?7 American’s gasoline 
comes mainly by ocean tanker from the 
producing fields of the Southwest and ar- 
rives at American’s terminal in Carteret, 
New Jersey, from which it is barged to 
various bulk plants which serve as distribu- 
tion points for particular localities. For 
example, American’s bulk plant in the 
Greenpoint section of Brooklyn services the 
whole of Long Island as well as the south- 
ern part of Manhattan. American markets 
its gasoline from these bulk plants in two 
different ways. Firstly, it markets through 
distributors, each having its own tank trucks 
and its own territory, who receive gasoline 
at an American bulk plant and resell it to 
dealers and commercial consumers in their 
respective territories. In the industry a dis- 
tributor is one who purchases gasoline from 
a supplier, such as American, and resells, 
the same either to a dealer or to a con- 
sumer; a dealer is one who purchases gas- 
oline either directly from a supplier such 
as American, or through a distributor, such 
as Sano, and resells it to the ultimate con- 
sumer; a consumer is one who purchases 
gasoline either from a supplier or a dis- 
tributor or a dealer for his own use and not 
for resale. Secondly, it sells directly to 
some large commercial consumers. As to 
such sales, American generally hired an 
agent to transport its gasoline, in trucks 
owned by the agent, to the place of business 
of these customers.*’ Thus, American’s gen- 
eral pattern of marketing (which appears to 
be the general pattern in the industry) is 
supplier—distributor—dealer—consumer, with 
the pattern short-circuited in the case of 
large consumers, to whom American sells 
directly. The pattern just outlined is not 
rigid and there is nothing to prevent a 
supplier, such as American, from selling 
directly to a retail dealer.* | Nor is there 
anything in the abstract that prevents a dis- 
tributor, such as Sano, or even a retail 
dealer, from selling to large commercial 
consumers. 
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[Sano’s Role] 


In the distribution of American’s gasoline, 
Sano served a dual function, Beginning in 
1936, Sano acted as a wholesale distributor, 
buying gasoline from American and re- 
selling it to its own customers in its “non- 
exclusive” territory of Brooklyn and Queens. 
In addition, Sano served as a cartage agent 
of American, delivering gasoline in behalf of 
American to American’s own large com- 
mercial consumer accounts in the Brooklyn- 
Queens-Nassau area. Sano contends that 
the discriminatory prices, on which it 
grounds its complaint were charged during 
the period from April 10, 1948 to April 10, 
1953. During this period, hereinafter called 
“the period in question”, there was in effect 
a contract between Sano and American 
under which Sano agreed to buy from 
American and American agreed to sell to 
Sano all of Sano’s requirements of gasoline 
for resale. Sano’s customers were, in the 
main, service stations or dealers who sold 
American gasoline at retail, although Sano 
did have some consumer accounts. The 
contract limited Sano’s resale of American 
gasoline to the territory of Brooklyn and 
Queens. In fact, however, Sano had a few 
customers outside of this area. Sano’s right 
to sell American gasoline in the Brooklyn- 
Queens area was not exclusive, i.e. the con- 
tract did not prevent American from selling 
to other distributors in the Brooklyn-Queens 
area or from selling directly to its own cus- 
tomers in that area. During the period in 
question American did not sell to other dis- 
tributors for resale in the Brooklyn-Queens 
area but it did sell directly to its own ac- 
counts in that area. In the main, it is be- 
cause of direct sales by American to its own 
accounts in this area that plaintiff seeks 
damages. In the distribution of its gasoline 
throughout other Boroughs of New York 
City and the rest of the Metropolitan area, 
American followed a similar pattern of non- 
exclusive distributors and cartage agents. 
One of these distributors picked up gasoline 
at American’s bulk plant in Brooklyn, to a 
limited extent and for a limited period of 
time, for resale outside the area. Others 
picked up gasoline from American’s bulk 


? American sells two grades of gasoline in the 
New York area. Only the regular grade, sold 
under the trade name ‘‘American’’, is involved 
in this suit. 

’ During the period in question, American did 
not have tank trucks of its own in which to 
make such deliveries. 
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* Although the complaint alleges that the 
plaintiff distributes its gasoline to gasoline 
service stations owned by others and to gasoline 
service stations owned, operated or maintained 
by it, this was not established at the trial and 
such sales do not form any part of the basis of 
the plaintiff's alleged damages. 
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plants in Mount Vernon, New York and 
elsewhere and sold it to its customers out- 
side of the area. 


By the terms of the distributorship con- 
tract, the quantities of gasoline to be sold by 
American to Sano to fulfill its entire re- 
quirements for resale to customers of Sano 
was specified to be the quantities that Sano 
needed for resale to customers whose names 
were set forth in a schedule attached to the 
contract. If Sano wanted to add a new cus- 
tomer, it was required to obtain approval of 
American. During the period in question 
Sano added forty new customers. There 
was no evidence at the trial as to whether 
American ever disapproved a potential cus- 
tomer whose name was submitted to it by 
Sano. At the trial it appeared that, when- 
ever Sano dropped a customer it served 
written notice upon American and that, dur- 
ing the period in question, it so dropped 
thirty-four of its named customers. There 
was no evidence that any customer of Sano 
ever became a customer of American, or 
vice versa, during the period in question. 
Although the contract did not specifically 
require Sano to solicit new customers, such 
a requirement may be fairly inferred from 
the provision of the contract which required 
Sano to use reasonable efforts to increase 
the sale of American products in the 
Brooklyn-Queens area. 


[Distribution Prices—Barge Allowances] 


The contract did not establish a fixed 
selling price. Rather, it provided a formula 
for determining the selling price by refer- 
ence to a fluctuating price known as the 
“posted tank wagon price’. This tank wagon 
price is the price at which American sug- 
gests its purchasers should sell American 
gasoline to their retail dealers. During the 
period in question, the price to Sano was 
this tank wagon price less a discount fluc- 
tuating between 2.5 cents and 3 cents per 
gallon and Sano purchased a total of 15,091,107 
gallons of “American” brand of the de- 
fendant’s gasoline. 


American’s price to other distributors in 
other parts of the Metropolitan area was sim- 
ilarly determined. However, the discount 
given and therefore the net price to all dis- 
tributors throughout the entire Metropolitan 
area was not the same. The only sales to 


5 Strictly speaking, a discount was given 
from the ‘‘commercial consumer tank wagon 


Trade Regulation Reports 


Cited 1960 Trade Cases 
Sano Petroleum Corp. v. American Oil Co. 


FT A7FT- 


other distributors on which the plaintiff 
bases any part of its claim to damages were 
those by American to the distributor, Uneeda 
Gas and Oil Corp., (“Uneeda’). Uneeda 
was American’s non-exclusive distributor in 
the northern Manhattan-Bronx area and 
maintained its own bulk plant in Mount 
Vernon, New York. It bought American 
gasoline at American’s terminal in Carteret, 
New Jersey, and transported the same in 
its own barges to its bulk plant. It received 
the same distributor’s discount from the 
posted tank wagon price as that granted to 
Sano. But, in addition, Uneeda was granted 
an additional discount of % cent per gallon 
for picking up the gasoline in its own barges 
and delivering it to its own bulk plant. Sano 
does not claim that this added discount is 
not cost justified. However, from April 10, 
1948 to December 31, 1949, Uneeda picked 
up daily at American’s Brooklyn bulk plant 
one truckload (1500 to 1920 gallons) of gas- 
oline on which it was granted the same ad- 
ditional discount of % cent per gallon that 
it received on the gasoline that it barged 
from Carteret, New Jersey. During this 
period Uneeda purchased from American a 
total of 3,747,706 gallons of “American” 
brand gasoline of which 259,440 gallons were 
picked up at American’s Brooklyn plant. 
The additional discount allocable to the 
gasoline picked up at the Brooklyn plant 
amounted to $1297.20. None of the gaso- 
line purchased by Uneeda from American 
was resold in the Brooklyn-Queens area. 
All of it was sold in Uneeda’s nonexclusive 
area in the northern Manhattan-Bronx area. 
There is no proof that Sano sold “American” 
brand gasoline in Uneeda’s area. During this 
period Sano purchased from American 5,200,379 
gallons of “American” brand gasoline. 


[Commercial Customer Discounts] 


American’s price to its large commercial 
consumers in the Brooklyn-Queens area was 
also at a discount from the posted tank 
wagon price.’ The discount differential (be- 
tween the discount granted to Sano and the 
discount granted to large commercial con- 
sumer accounts of American) as to which 
Sano complains are the discounts granted by 
American to Metropolitan Distributors, 
Inc., (“Metropolitan”) and Swift & Co., 
(“Swift”). As to sales to Metropolitan, 
Sano complains of price discrimination during 


price’. For the period in question these two 
prices were substantially the same. 
| 69,813 
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the period January 1, 1950 to April 10, 1953. 
However, since Sano computes its damages 
on the basis of the number of gallons that 
it bought from American rather than the 
number of gallons that American sold to any 
alleged favored buyer and since it complains 
of discounts granted to Swift from January 
19, 1953, the court, in order to prevent a 
duplication of alleged damages, construes 
Sano’s complaint with reference to the sales 
to Metropolitan to cover the period January 
1, 1950 to and including January 18, 1953. 
During this period Metropolitan purchased 
from American approximately 6,000,000 gal- 
lons of “American” brand of gasoline and 
Sano purchased approximately 9,000,000 
gallons of the same brand of gasoline. 


[Truck Rental Customer—Cartage 
Allowances] 


Metropolitan was a truck rental concern.° 
The price at which it leased its trucks to 
its customers included gasoline and service. 
If one of its lessees bought gasoline else- 
where (as it had a right to do) instead of 
having it supplied by Metropolitan, Metro- 
politan credited it for the gallonage so 
purchased on the basis of Metropolitan’s 
cost of gasoline rather than the retail price 
which the lessee paid at some retail gasoline 
station.’ Metropolitan never resold any of 
its gasoline to dealers or others, unless the 
terms of its truck-rental leases must be 
deemed to constitute a sale of gasoline to 
these lessees. During the period in question 
American was not the only major oil com- 
pany supplying gasoline to Metropolitan. It 
was a price conscious company and shopped 
around for the most favorable terms. It had 
its own tank trucks and pursuant to the 
terms of the contract with American took 
delivery of “American” brand gasoline at 
American’s bulk plant in Brooklyn where 
title to the gasoline passed. The normal 
discount from the posted tank wagon price 
allowed to Metropolitan differed from that 
allowed to Sano as follows: 


Period Metropolitan Sano 
1- 1-50 to 4-24-50... 1.75 cents 2.5 cents 
7A EAS | Ne ROARS WRT ONMRR | 1.75 cents 3.0 cents 
4-26-50 to 9-14-50... 1.75 cents 2.5 cents 


® Sometime prior to the trial Metropolitan was 
absorbed by the Hertz Car Rental Company. 

7It was not developed on the trial whether 
the credit was based on the normal discount 
price which Metropolitan paid to American or 
whether Metropolitan’s cost took into consider- 
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Period Metropolitan Sano 
9-15-50 to 5-12-52... 1.75 cents 2.6 cents 
5-13-52 to 6-30-52... 1.85 cents 2.6 cents 
7- 1-52 to 1-18-53... 1.90 cents 2.6 cents 


However, by a separate contract dated three 
days later than the contract to purchase, 
Metropolitan was paid 1 cent per gallon 
“cartage” for picking up its own gasoline at 
the Brooklyn bulk plant of American 
whereas Sano (which likewise picked up 
its own gasoline at the same bulk plant) was 
given no such allowance. Under the terms 
of the contracts to sell between American 
and Metropolitan and American and Sano 
“delivery” was completed and title passed 
at American’s bulk plant. The cartage 
contract between American and Metropoli- 
tan® was not what it purported to be. The 
court construes the contract to sell and the 
cartage contract between American and 
Metropolitan as one transaction and to con- 
stitute a discount allowance to Metropolitan 
greater than that granted to Sano. Metro- 
politan paid less per gallon as follows: 


Metropolitan’s 

Period Differential 
12-50) t0"4=24550 Se ee .25 cents 
ALPSI5() ULI F-2 2 Tihe en, FG (.25 cents) 
4-26-50 to” 9514-507) .25 cents 
O215=50 “to 512-52 re .15 cents 
5=19=52"toh 6-30-5205. ee .25 cents 
7S 2THOMISIO=53)). eee ee .30 cents 


[Delivery by Supplier] 


Sano also complains of price discrimina- 
tion by American in its direct sales of gaso- 
line to Swift, a meat packer with several 
plants in the Metropolitan area. As to 
these sales the period involved is January 
19, 1953 through April 10, 1953. American 
sold its “American” brand of gasoline to 
Swift at the normal discount of 2 cents. 
During this period American sold the same 
brand of gasoline to Sano at a discount of 
2.6 cents. However, although Sano picked 
up its purchases of gasoline at American’s 
bulk plant in Brooklyn, American delivered 
the gasoline purchased by Swift to its plants 
within the Brooklyn-Queens area. These 
deliveries were made by various cartage 


ation the additional 1 cent per gallon which 
American allowed to it. This additional dis- 
count price is discussed later. 

§ Later this cartage contract was superseded 
by one with identical terms between American 
and a wholly-owned subsidiary of Metropolitan. 
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agents of American, including Sano, at a 
cost to American of 1.1 cents per gallon. 
Thus, American made '% cent per gallon 
less on its sales to Swift than on its sales 
to Sano, and Sano claims this %4 cent as a 
discrimination in price against it. There is 
no evidence as to the number of gallons 
of gasoline so sold by American to Swift. 
During this period, however, American sold 
to Sano 609,910 gallons of “American” brand 
gasoline. There is no evidence that Swift 
resold any of the gasoline which it pur- 
chased from American or that customers of 
Sano are in competition (actual or potential) 
with either Swift or Swift’s customers. 


[Robinson-Patman Act] 


Section 2(a) of the Clayton Act, as 
amended by the Robinson-Patman Act, 15 
U. S. C. §13(a) provides: 


“It shall be unlawful for any person en- 
gaged in commerce, in the course of such 
commerce, either directly or indirectly, 
to discriminate in price between different 
purchasers of commodities of like grade 
and quality, where either or any of the 
purchases involved in such discrimination 
are in commerce, where such commodities 
are sold for use, consumption, or resale 
within the United States .. . and where 
the effect of such discrimination may be 
substantially to lessen competition or 
tend to create a monopoly in any line of 
commerce, or to injure, destroy, or pre- 
vent competition with any person who 
either grants or knowingly receives the 
benefit of such discrimination, or with 
customers of either of them: Provided, 
That nothing contained [herein] shall 
prevent differentials which make only due 
allowance for differences’ in the cost of 
manufacture, sale, or delivery resulting 
from the differing methods or quantities in 
which such commodities are to such pur- 
chasers sold or delivered: ... And pro- 
vided further, That nothing contained 
[herein] shall prevent persons engaged 
in selling goods, wares, or merchandise in 
commerce from selecting their own cus- 
tomers in bona fide transactions and not in 
restraint of trade: . . .” 


Section 4 of the Act, 15 U. S. C. §15, 
provides: 


“Any person who shall be injured in his 
business or property by reason of any- 
thing forbidden in the antitrust laws may 
sue therefor in any district court of the 
United States in the district in which the 
defendant resides or is found or has 
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an agent, without respect to the amount 
in controversy, and shall recover three- 
fold the damages by him sustained, and 
the cost of suit, including a reasonable 
attorney’s fee.” 


The parties are in agreement and the 
evidence supports the conclusion that Amer- 
ican is a person engaged in commerce; that, 
in the course of such commerce, it sold 
gasoline of like grade and quality to the 
different purchasers herein above described 
at different prices; that all of the sales and 
purchases were in commerce; that the gas- 
oline so sold was sold for use, consumption, 
or resale within the United States. Standard 
Oil Co, v. FTC [1950-1951 Trape CAsES 
1 62,746], 340 U. S. 231, 71 S. Ct. 240 (1950). 


The Statute of Limitations 


The defendant has pleaded the New York 
State three year statute of limitations as a 
partial defense contending that the plain- 
tiff may not recover for any alleged acts 
committed prior to February 24, 1951. This 
suit was instituted February 24, 1954. At 
that time 15 U. S. C. §15b, specifying 
the time within which suits under section 
4 of; the,.Clayton Act, 15 U.2S.-.C;_§15 
must be commenced, had not been enacted. 
Therefore, the appropriate New York State 
statute of limitations governs. It has been 
held that a suit such as this is not to re- 
cover a penalty or forfeiture but rather 
to recover upon a liability created by statute 
and that, therefore, the New York State 
six year statute of limitations, N. Y. Civ. 
Prac. Act §48(2), rather than the three 
year statute, N. Y. Civ. Prac. Act § 49(3), 
governs. Bertha Bldg. Corp. v. National 
Theatres Corp. [1959 TrapE Cases { 69,444], 
269 F. 2d 785 (2d Cir. 1959). It follows, 
therefore, that Sano’s recovery, if any, is 
limited to acts of American committed 
within six years rather than three years 
of the date of the commencement of this 
suit and that the period in question falls 
within those six years. 


Legislative History 


The Clayton Act of 1914 was a price 
discrimination act. It was aimed primarily 
at correcting the “common and widespread 
unfair trade practice’ whereby a seller cut 
his prices in the market areas where he 
had competition from other sellers while 
maintaining his prices where he had no 
such competition. See H. R. Rep. No. 627, 
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the period January 1, 1950 to April 10, 1953. 
However, since Sano computes its damages 
on the basis of the number of gallons that 
it bought from American rather than the 
number of gallons that American sold to any 
alleged favored buyer and since it complains 
of discounts granted to Swift from January 
19, 1953, the court, in order to prevent a 
duplication of alleged damages, construes 
Sano’s complaint with reference to the sales 
to Metropolitan to cover the period January 
1, 1950 to and including January 18, 1953. 
During this period Metropolitan purchased 
from American approximately 6,000,000 gal- 
lons of “American” brand of gasoline and 
Sano purchased approximately 9,000,000 
gallons of the same brand of gasoline. 


[Truck Rental Customer—Cartage 
Allowances] 


Metropolitan was a truck rental concern.® 
The price at which it leased its trucks to 
its customers included gasoline and service. 
If one of its lessees bought gasoline else- 
where (as it had a right to do) instead of 
having it supplied by Metropolitan, Metro- 
politan credited it for the gallonage so 
purchased on the basis of Metropolitan’s 
cost of gasoline rather than the retail price 
which the lessee paid at some retail gasoline 
station.” Metropolitan never resold any of 
its gasoline to dealers or others, unless the 
terms of its truck-rental leases must be 
deemed to constitute a sale of gasoline to 
these lessees. During the period in question 
American was not the only major oil com- 
pany supplying gasoline to Metropolitan. It 
was a price conscious company and shopped 
around for the most favorable terms. It had 
its own tank trucks and pursuant to the 
terms of the contract with American took 
delivery of “American” brand gasoline at 
American’s bulk plant in Brooklyn where 
title to the gasoline passed. The normal 
discount from the posted tank wagon price 
allowed to Metropolitan differed from that 
allowed to Sano as follows: 


Period Metropolitan Sano 
1- 1-50 to 4-24-50... 1.75 cents 2.5 cents 
C1 MASA Wa a abe park ae leu 1.75 cents 3.0 cents 
4-26-50 to 9-14-50... 1.75 cents 2.5 cents 


* Sometime prior to the trial Metropolitan was 
absorbed by the Hertz Car Rental Company. 

7TIt was not developed on the trial whether 
the credit was based on the normal discount 
price which Metropolitan paid to American or 
whether Metropolitan’s cost took into consider- 
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Period Metropolitan Sano 
9-15-50 to 5-12-52... 1.75 cents 2.6 cents 
5-13-52 to 6-30-52... 1.85 cents 2.6 cents 
7- 1-52 to. 1-18-53... ..1.90 cents 2.6 cents 


However, by a separate contract dated three 
days later than the contract to purchase, 
Metropolitan was paid 1 cent per gallon 
“cartage” for picking up its own gasoline at 
the Brooklyn bulk plant of American 
whereas Sano (which likewise picked up 
its own gasoline at the same bulk plant) was 
given no such allowance. Under the terms 
of the contracts to sell between American 
and Metropolitan and American and Sano 
“delivery” was completed and title passed 
at American’s bulk plant. The cartage 
contract between American and Metropoli- 
tan® was not what it purported to be. The 
court construes the contract to sell and the 
cartage contract between American and 
Metropolitan as one transaction and to con- 
stitute a discount allowance to Metropolitan 
greater than that granted to Sano. Metro- 
politan paid less per gallon as follows: 


Metropolitan's 

Period Differential 
1281250 oe 4550 ae .25 cents 
AED S250 Me eee ee (.25 cents) 
4-26-50 to “9-14-5077 ce .25 cents 
Of15=50 tO Sate-o2e ee eee .15 cents 
5-13-52"to 6-30252.7 "f= .25 cents 
7 1=S20toe1a18=5345.. ee .30 cents 


[Delivery by Supplier] 


Sano also complains of price discrimina- 
tion by American in its direct sales of gaso- 
line to Swift, a meat packer with several 
plants in the Metropolitan area. As to 
these sales the period involved is January 
19, 1953 through April 10, 1953. American 
sold its “American” brand of gasoline to 
Swift at the normal discount of 2 cents. 
During this period American sold the same 
brand of gasoline to Sano at a discount of 
2.6 cents. However, although Sano picked 
up its purchases of gasoline at American’s 
bulk plant in Brooklyn, American delivered 
the gasoline purchased by Swift to its plants 
within the Brooklyn-Queens area. These 
deliveries were made by various cartage 


ation the additional 1 cent per galion which 
American allowed to it. This additional dis- 
count price is discussed later. 

8 Later this cartage contract was superseded 
by one with identical terms between American 
and a wholly-owned subsidiary of Metropolitan. 
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agents of American, including Sano, at a 
cost to American of 1.1 cents per gallon. 
Thus, American made % cent per gallon 
less on its sales to Swift than on its sales 
to Sano, and Sano claims this %4 cent as a 
discrimination in price against it. There is 
no evidence as to the number of gallons 
of gasoline so sold by American to Swift. 
During this period, however, American sold 
to Sano 609,910 gallons of “American” brand 
gasoline. There is no evidence that Swift 
resold any of the gasoline which it pur- 
chased from American or that customers of 
Sano are in competition (actual or potential) 
with either Swift or Swift’s customers. 


[Robinson-Patman Act] 


Section 2(a) of the Clayton Act, as 
amended by the Robinson-Patman Act, 15 
U.S. C. §13(a) provides: 


“Tt shall be unlawful for any person en- 
gaged in commerce, in the course of such 
commerce, either directly or indirectly, 
to discriminate in price between different 
purchasers of commodities of like grade 
and quality, where either or any of the 
purchases involved in such discrimination 
are in commerce, where such commodities 
are sold for use, consumption, or resale 
within the United States ... and where 
the effect of such discrimination may be 
substantially to lessen competition or 
tend to create a monopoly in any line of 
commerce, or to injure, destroy, or pre- 
vent competition with any person who 
either grants or knowingly receives the 
benefit of such discrimination, or with 
customers of either of them: Provided, 
That nothing contained [herein] shall 
prevent differentials which make only due 
allowance for differences in the cost of 
manufacture, sale, or delivery resulting 
from the differing methods or quantities in 
which such commodities are to such pur- 
chasers sold or delivered: ... And pro- 
vided further, That nothing contained 
[herein] shall prevent persons engaged 
in selling goods, wares, or merchandise in 
commerce from selecting their own cus- 
tomers in bona fide transactions and not in 
restraint of trade: . . .” 


Section 4 of the Act, 15 U. S. C. §15, 
provides: 


“Any person who shall be injured in his 
business or property by reason of any- 
thing forbidden in the antitrust laws may 
sue therefor in any district court of the 
United States in the district in which the 
defendant resides or is found or has 
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an agent, without respect to the amount 
in controversy, and shall recover three- 
fold the damages by him sustained, and 
the cost of suit, including a reasonable 
attorney’s fee.” 


The parties are in agreement and the 
evidence supports the conclusion that Amer- 
ican is a person engaged in commerce; that, 
in the course of such commerce, it sold 
gasoline of like grade and quality to the 
different purchasers herein above described 
at different prices; that all of the sales and 
purchases were in commerce; that the gas- 
oline so sold was sold for use, consumption, 
or resale within the United States. Standard 
Oil Co. v. FTC [1950-1951 Trape CAsEs 
{ 62,746], 340 U. S. 231, 71 S. Ct. 240 (1950). 


The Statute of Limitations 


The defendant has pleaded the New York 
State three year statute of limitations as a 
partial defense contending that the plain- 
tiff may not recover for any alleged acts 
committed prior to February 24, 1951. This 
suit was instituted February 24, 1954. At 
that time 15 U. S. C. §15b, specifying 
the time within which suits under section 
4-of the Clayton Act, 15 U. S. C. §15 
must be commenced, had not been enacted. 
Therefore, the appropriate New York State 
statute of limitations governs. It has been 
held that a suit such as this is not to re- 
cover a penalty or forfeiture but rather 
to recover upon a liability created by statute 
and that, therefore, the New York State 
six year statute of limitations, N. Y. Civ. 
Prac. Act §48(2), rather than the three 
year statute, N. Y. Civ. Prac. Act § 49(3), 
governs. Bertha Bldg. Corp. v. National 
Theatres Corp. [1959 Trape Cases { 69,444], 
269 F. 2d 785 (2d Cir. 1959). It follows, 
therefore, that Sano’s recovery, if any, is 
limited to acts of American committed 
within six years rather than three years 
of the date of the commencement of this 
suit and that the period in question falls 
within those six years. 


Legislative History 


The Clayton Act of 1914 was a price 
discrimination act. It was aimed primarily 
at correcting the “common and widespread 
unfair trade practice” whereby a seller cut 
his prices in the market areas where he 
had competition from other sellers while 
maintaining his prices where he had no 
such competition. See H. R. Rep. No. 627, 
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63d Cong., 2d Sess. 1960 (1914). The Act 
proscribed such practices where the effect 
might be the creation of monopoly in the 
seller or the substantial lessening of com- 
petition between the seller and his com- 
petitors. It also had application to price 
discriminations that had an anti-competitive 
effect between the favored and disfavored 
buyers of a discriminating seller. George 
Van Camp & Sons Co. v. American Can Co., 
273 WHS! 2458 49NS 3 C184112" (1929) eerEhe 
Act did not reach discriminations in price 
based on quantity of the commodity sold 
even though the discount bore no relation 
to the quantity and the effect of the dis- 
crimination might be to substantially lessen 
competition between the buyers receiving 
the quantity or volume discount and those 
not receiving it. Edwards, The Price Dis- 
crimination Law 7 (1959). 


Large buyers, especially chain stores, were 
not the creatures of this lapse in the law 
but, rather, of a complex of economic and 
social conditions, factors, and forces. How- 
ever, the chains once spawned had easier 
swimming. By the early 1930's: 


“local price cutting to obtain a monopoly, 
such as Congress had had in mind in 1914, 
had ceased to be a major political prob- 
lem. New problems had come to the 
fore because of great changes that were 
taking place in the channels of distri- 
bution. The traditional sale of goods 
from manufacturer to wholesaler to re- 
tailer was being chalienged or superseded 
by new methods. Manufacturers estab- 
lished retail outlets. Wholesaling and 
retailing functions were joined by vertical 
integration. Chain store selling grew 
rapidly; mail-order distribution became 
more prominent; voluntary organizations 
of retail stores undertook wholesaling 
functions . In the general scram- 
bling of relationships, established groups 
felt their interests threatened, newcomers 
maneuvered for advantage, and traditional 
norms of business methods, markups, 
and business ethics were no longer re- 
liable.” 


Td. at 8-9. Out of this upheaval came the 
Robinson-Patman Act. 


[Effect of Robinson-Patman Act] 


The Robinson-Patman Act made several 
important changes in the existing law, three 
of which are pertinent. Firstly, the requisite 
effect on competition, upon which to found 
a violation, was reduced from substantial 
lessening of competition or tending toward 
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creation of monopoly, to injury to, or de- 
struction or prevention of, competition. The 
shift in emphasis is said to be from injury 
to the market to injury to the competitor. 
See H. R. Rep. 2287, 74th Cong., 2d Sess., 
3-8 (1936). Secondly, under the new law 
it became a violation if the requisite anti- 
competitive effect were felt at the level 
where buyers from buyers of the discrimini- 
nating seller compete. See Krug v. Intl 
Tel. & Tel. Corp. [1956 Trappe CAsEs 
J 68,387], 142 F. Supp. 230, 235 (D. J. 1956). 
Thus a tertiary line was added to the al- 
ready existing primary (sellers’) line and 
secondary (buyers’) line. Lastly, quantity 
discounts were made a matter of defense to 
the extent that the discount was justified by 
savings in cost to the seller. For the pur- 
pose of the Robinson-Patman amendment 
to section 2 was to limit the use of quantity 
price differentials to the sphere of actual 
cost differences. H.R. Rep. No. 2287, 74th 
Cong., 2d Sess. 9 (1936); FTC v. Morton 
Salt Co. [1948-1949 Trape Cases { 62,247], 
334 U. S. 37, 43, 68 S.. Ct. 822, 827 (1948). 


Although the new test of injury to com- 
petition is equally applicable to the sellers’ 
level as it is to the buyers’ level (and to 
that extent sellers’ discriminatory practices 
have been further curbed), the Robinson- 
Patman Act was enacted primarily “to curb 
and prohibit all devices by which large 
buyers gained discriminatory preferences 
over smaller ones by virtue of their greater 
purchasing power.” See FTC v. Henry 
Broch & Co., — U. S. —, 80 S. Ct. 1158, 
1160 (1960). Large retailers tend to dis- 
place wholesalers and to the extent that 
large retailers were meant to be curbed 
wholesalers were meant to be protected. 
The Robinson-Patman Act is an effort “to 
preserve traditional marketing channels, 
[manufacturer-wholesaler-retailer], against 
the encroachment of mass distributors and 
chains.” Rowe, The Evolution of the Rob- 
inson-Patman Act: A Twenty-Year Per- 
spective, 57 Colum. L. Rev. 1059, 1061 (1957). 
Against this backdrop, the claims of Sano 
are to be assessed. 


|Burden of Proof: FTC Enforcement 
v, Damage Suit] 


A price discrimination within the mean- 
ing of section 2(a) is merely a price dif- 
ference. FTC v. Anheuser-Busch, Inc. [1960 
TRADE CasEs { 69,737], — U. S. —, 80S. Ct. 
1267 (1960)... But not all discriminations or 
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differences in price are proscribed by sec- 
tion 2(a). In addition to the jurisdictional 
requirements as to “commerce”, it must 
be reasonably probable that the effect of 
such discrimination may be (1) substantially 
to lessen competition or (2) to tend to 
create a monopoly in any line of commerce 
or (3) to injure, destroy or prevent com- 
petition with the seller or with the favored 
buyer or with the customers of the favored 
buyer. Edwards, The Price Discrimina- 
tion Law 519, n. 1 (1959). Upon such a 
showing, the Federal Trade Commission 
would succeed in an application to restrain 
discriminations in price. But one who seeks 
damages under section 4 can prevail only 
to the extent that he had been injured by 
“anything forbidden” in section 2(a). In 
this Circuit, proof of discrimination in price 
establishes a prima facie case that the dis- 
crimination is one proscribed by section 
2(a) so as to shift to the defendant the 
burden of proving that the discrimination 
is not proscribed. This is the interpretation 
in this Circuit® of sections 2(a) and 2(b)”* 
Samuel H. Moss, Inc. v. FTC [1944 Trade 
Cases {[ 57,353], 148 F. 2d 378 (2d Cir. 1945) ; 
Enterprise Industries v. Texas Co. [1957 TRADE 
Cases {[ 68,596], 240 F. 2d 457 (2d Cir. 1957). 
But there is no presumption that the pro- 
scribed discrimination in price had caused 
damage to the plaintiff. The burden of 
proving such damage is always on the 
plaintiff. Enterprise Industries v. Texas Co., 
supra. 


Sano and American 


On the other hand, equality in price 
charged to different purchasers by the same 
seller is without the ban of section 2(a) 
and an injury to competition caused by such 
equality cannot serve to bring the conduct 
within the section. Klein v. Lionel Corp. 
[1956 Trape CAses { 68,265], 138 F. Supp. 
560 (D. Del.), aff'd on other grounds, [1956 
TRADE Cases { 68,485], 237 F. 2d 13 (3d Cir. 
1956). In that case the plaintiff was a re- 
tailer who bought from a distributor cus- 


® Although this interpretation differs from 
that of the Ninth Circuit, Balian Ice Cream Co. 
v. Arden Farms Co. [1955 TRADE CASES 
68,186], 231 F. 2d 356 (9th Cir. 1955), cert. 
denied, 350 U. S. 991 (1956), and has been 
criticized, Austin, Price Discrimination 91-92 
(2d rev. ed. 1959), this court must adhere to 
Moss and Enterprise, infra. 

#15 U.S. C. § 13(b): 

“Upon proof being made, at any hearing on a 
complaint under this section, that there has 
been discrimination in price or services or fa- 
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tomer of the defendant manufacturer. The 
defendant had been selling direct to certain 
large retailers at the same price that it 
sold to distributors who resold to small 
retailers like the plaintiff. The plaintiff 
contended that the manufacturer should be 
required to sell to distributors at a lesser 
price than that charged direct buying re- 
tailers so that small retailers would be able 
to compete with the large retailers who 
bought direct. In granting summary judg- 
ment for the defendant the court said: 


“It is difficult to see, however, how the 
conclusion contended for would not result 
in a flagrant violation of the Robinson- 
Patman Act and accomplish precisely that 
which the Act was intended to prevent, 
viz., a discrimination in price between two 
purchasers from the same seller,” 


138 F. Supp. at 565. In 1958, two years 
after this decision, legislation was intro- 
duced in Congress that would have made 
mandatory the kind of discount structure 
sought by the plaintiff in Klem. The bills 
were not passed. See 60 Colum. L. Rev. 
402, 403 n. 1 (1960). 


[Discrimination v. Injury—Existence of 
Competition] 


The more recent case of Secatore’s, Inc. 
v. Esso Standard Oil Co. [1959 TrapE CASES 
{ 69,315], 171 F. Supp. 665 (D. Mass. 1959) 
goes further than Klein and holds that a 
supplier may discriminate in price between 
a retail customer and a consumer customer, 
giving a lower price to the latter, where the 
retailer would not have been able to com- 
pete with the supplier for the business of 
that consumer customer were he to have 
been afforded equal price treatment. In 
Klein, the plaintiff was complaining of injury 
to competition at the tertiary level (he was 
a buyer from a buyer from the supplier). 
In Secatore’s, the plaintiff was complaining 
of injury to competition at the primary level 
(it bought directly from the supplier for 
resale, just as a distributor buys directly 


cilities furnished, the burden of rebutting the 
prima facie case thus made by showing justifica- 
tion shall be upon the person charged with 
violation of this section . . Provided, 
however, that nothing contained [herein] shall 
prevent a seller rebutting the prima facie case 
this made by showing that his lower price or 
the furnishing of services or facilities to any 
purchaser or purchasers was made in good faith 
to meet an equally low price of a competitor, or 
the services or facilities furnished by a com- 


petitor. 
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from a supplier for resale, and claimed to 
be a competitor of the supplier for con- 
sumer accounts, just as Sano does). The 
court disposed of Secatore’s grievance (171 
F. Supp. 667) as follows: 


“Clearly there would be no discrimina- 
tion if defendant sold to these ultimate 
consumers at the same price at which it 
sells to plaintiff. But even then plaintiff 
could not compete with defendant for 
their business for it would as a matter of 
practical economics have to charge them 
more than it paid defendant for the gaso- 
line in order to cover its expenses of 
operation, to say nothing of making a 
profit on the transaction. If plaintiff can- 
not successfully compete with defendant 
for these customers when there is no 
price differential, it is not harmed by any 
further reduction which defendant may 
make in the price it charges to them. 
Jarrett v. Pittsburgh Plate Glass Co. [1940- 
1943 Trape Cases { 56,241], 5 Cir., 131 F. 
2d 674, 676; A. J. Goodman & Son, Inc. v. 
United Lacquer Mfg. Corporation {1948- 
1949 Trapde Cases {[ 62,335], D. C., 81 F. 
Supp. 890, 893. Defendant is under no 
obligation to sell to plaintiff at a lower 
price than it charges to consumers who 
buy directly from it in order to enable 
plaintiff to compete with it for the busi- 
ness of those customers. But unless it 
does. this, plaintiff will never be able to 
compete successfully with deferdant, at 
least with respect to price.” 


The gist of Secatore’s is that if equality can- 
not help, discrimination cannot injure. One 
of the questions to be decided in the instant 
case is whether the rationale of Secatore’s 
is applicable. The same rationale controlled 
the decision in Jarrett v. Pittsburgh Plate 
Glass Co, [1940-1943 TrapE Cases § 56,241], 
131 F. 2d 674, (5th Cir, 1942), a primary 
line section 2(a) case; A. J. Goodman & 
Sons, Inc. v. United Lacquer Mfg. Corp. 
[1948-1949 TrapE Cases { 62,335], 81 F. Supp. 
890 (D. Mass. 1949), a primary line section 
3 of the Robinson-Patman Act case, 15 
U. S.C. § 13a; Chicago Sugar Co. v, Ameri- 
can Sugar Ref. Co. [1948-1949 TrapE CASES 
T 62,449], 176 F. 2d 1 (7th Cir, 1949), cert. 
denied, 338 U. S. 948 (1950), probably a 
section 2(e) case. See also Austin, Price 
Discrimination 48 (2d rev. ed. 1959); Rowe, 
Discriminatory Sales of Commodities in 
Commerce, 67 Yale L. J. 1155, 1158-59 n. 18 
(1958). But cf. Adelman, Effective Com- 
petition and the Antitrust Laws, 61 Harv. L. 
Rev. 1289 (1948) (discussing this question 
from the standpoint of economic theory 
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rather than from the standpoint of Robin- 
son-Patman law). The rationale of Seca- 
tore’s is premised upon the proposition that, 
as a matter of practical economics a sup- 
plier has a competitive advantage. 


There may be situations where equality in 
price would not necessarily foreclose com- 
petition, actual or potential. Where price is 
not the sole determining factor of a sale; 
where a buyer will pay a little more to 4 
than to B for the same commodity because 
of convenience, service or other intangibles, 
it may be that the rationale of Secatore’s 
could be questioned. I find, however, that 
gasoline is a standardized commodity; that 
the gasoline business is extremely competi- 
tive; that large commercial customers will 
pay no more for one refiner’s grade than 
for the comparable grade of another. Thus, 
if one (be he distributor or retailer) cannot 
compete in price for the business of large 
consumer accounts he cannot compete. Cf. 
Chicago Sugar Co. v. American Sugar Ref. 
Co., supra at p. 3. 


There remains to be discussed the case of 
Krug v. Intl Tel. & Tel. Corp., supra, wpon 
which Sano places great reliance. Before 
the court in the Krug case was the defendant’s 
motion to dismiss the complaint. The com- 
plaint alleged that the defendant supplier 
sold to a large retailer at a lower price than 
it sold to the plaintiff distributor. Thus, 
there was the discrimination lacking in Kletn. 
However, the argument of the plaintiff in 
Krug was essentially that made in Klein: 
retailer customers of the distributor were at 
a competitive disadvantage vis-a-vis the di- 
rect buying (and favored) retailer, The 
court denied the defendant’s motion. The 
full application of the Secatore’s rationale at 
first blush seems to require the opposite 
result, and if so, the cases are inconsistent. 
But several comments are pertinent. First, 
the proposition of “practical economics” 
that controlled Secatore’s was not at all dis- 
cussed in Krug and, presumably, was not 
raised by the defendant, perhaps because 
Krug was decided before Secatore’s. Second, 
Krug involved buyers on the tertiary line 
who competed for the trade of individual 
consumers: the man and woman who want 
a radio or other home appliance. To such 
buyers considerations of conyciience and 
service often play a large part in determin- 
ing where they will shop and this is pre- 
cisely one situation where the Secatore’s 
rationale may not be appropriate. I do not 
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consider Krug and Secatore’s to be incon- 
sistent nor do I consider Krug to be binding 
upon this court or controlling upon the facts 
in the instant case. 


Sano and Uneeda 


Though the evidence establishes a dis- 
crimination in price favorable to Uneeda, a 
distributor, and therefore constitutes, in this 
Circuit, a prima facie case as to the anti- 
competitive effect thereof, the court finds, 
on all of the evidence™ that this discrimina- 
tion did not affect or tend to affect competi- 
tion between Sano and Uneeda or between 
their respective retail customers and finds, 
further, that it did not have or tend to have 
any of the other proscribed effects. Cf. 
FTC v. Anheuser-Busch, Inc. [1959 TRADE 
Cases 69,330], 265 F. 2d 677 (7th Cir. 
1959), rev'd on other grounds {1960 TRADE 
CAsEs { 69,737], — U. S. — 80 S. Ct. 1267 
(1960) ; Balian Ice Cream Co. v. Arden Farms 
Co, [1955 Trape CASES J 68,186], 231 F. 2d 
356 (9th Cir. 1955), cert. denied, 350 U. S. 
991, 76S. Ct. 545 (1956). 


Sano and Swift 


The discrimination in price as between 
Sano and Swift was in favor of Sano by 
6/10ths of a cent per gallon.” It complains 
that American paid 1.1 cents per gallon for 
delivery service and argues that it was en- 
titled to a greater price discrimination than 
it received. “[T]he dealer obviously can- 
not challenge a nominal price ‘discrimina- 
tion’ in his favor by demanding a bigger 
one.” Rowe, Discriminatory Sales of Com- 
modities in Commerce, 67 Yale L. J. 1155, 
1158-59, n. 18 (1958) (emphasis in original). 
There was, however, a difference in service 
in favor of Swift, in that Swift’s purchases 
of gasoline were delivered to its designated 
tanks at the expense of American whereas 
Sano’s purchases were delivered to Sano at 
American’s bulk plant and Sano had to de- 
liver the same to its customers at its own 
expense. Is this difference in service pro- 
scribed? Section 2(e) of the Act provides: 


11 No issue was raised as to the validity of the 
contracts whereby American allocated the 
Brooklyn-Queens area to Sano and the Northern 
Manhattan-Bronx area to Uneeda. ‘These con- 
tracts would appear to be valid. Boro Hall 
Corp. v. General Motors Corp. [1940-1943 
TRADE CASES { 56,178], 124 F. 2d 822 (2d Cir. 
1942). 
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“It shall be unlawful for any person to 
discriminate in favor of one purchaser 
against another purchaser or purchasers 
of a commodity bought for resale . . . by 
contracting to furnish or furnishing . . ., 
any services or facilities connected with 
the handling, sale, or offering for 
sale of such commodity so purchased 
upon terms not accorded to all purchasers 
on proportionally equal terms. (Empha- 
sis added.)” 


Swift did not buy gasoline for resale and, 
therefore, the added service is not one within 
section 2(e). 


Sano and Metropolitan 


There is authority for the proposition 
that, on the buying level (for example, 
Sano, Metropolitan, Uneeda and Swift, as 
buyers from American), there must be 
some relationship between the buyers that 
entitles them to equality. Such a relation- 
ship would exist if they are competitors. 
In many cases arising under section 2(a), 
there is dictum—strong dictum—to the ef- 
fect that to entitle purchasers to equality 
there must be, as between them, a relation- 
ship of direct competition. See FTC vw. 
Morton Salt Co., supra; FTC v. Anheuser- 
Busch, Inc. [1959 Trave CAsEs { 69,330], 265 
F, 2d 677, 681 (7th Cir. 1959), rev’d on other 
grounds [1960 TrapE Cases { 69,737], 80 
S. Ct. 1267 (1960); Balian Ice Cream Co. v. 
Arden Farms Co., supra; Chicago Sugar Co. 
v. American Sugar Refining Co., supra; Alex- 
ander v. Texas Co. [1958 TRapE CASES 
7 69,124], 165 F. Supp. 53, 56 (W. D. La. 
1958); see also 45 Cornell L. Q. 560, 564 
(1960). 


[Truck Leases as Sales—Possibility of 
Competition] 


The Krug case exemplifies one instance 
where this dictum is too strict. In that 
case a complaint was upheld that alleged 
that the customers of the disfavored buyer 
competed with the favored buyer. In an 
attempt to bring itself within this exception 
Sano contends that such a relationship 
exists here; that its retail service station 
customers compete with Metropolitan for 


122“Tt may be safely stated that the 
term ‘‘price’’ as used in the Act means 
the total actual price paid by the buyer to the 
seller for the delivered goods, regardless of 
place or manner of delivery’’ Austin, op. Cit. 
supra note 9 at 24. 
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the business of Metropolitan’s lessees. It is 
certainly true that if Metropolitan did not 
provide gasoline to its lessees, the lessees 
would have to buy gasoline from somewhere 
and by the laws of probability some would 
end up at gas stations serviced by Sano. It 
is also true that the arrangement that in 
fact existed (gasoline supplied as part of 
rental and only a wholesale credit for gaso- 
line bought by the lessee at retail) made it 
improbable that lessees would buy at any 
retail station, much less one serviced by 
Sano. In fact, the evidence indicated that 
the lessees were required to bring the trucks 
to Metropolitan’s garages daily for servicing 
and that they used gasoline furnished by 
Metropolitan except on rare occasions. As 
to whether, under the arrangement between 
Metropolitan and its lessees, Metropolitan 
must be deemed to have purchased gasoline 
from American for resale, the order of the 
FTC in Shell Oil Co., Docket No. 6698 
(April 2, 1958) is worthy of note. There 
two cab associations purchased gasoline 
from Shell and “sold” it to their members. 
The cease and desist order excluded such 
“sales” in the following language: 


“The terms ‘resold’ and ‘resale’, as used 
in this order, shall not include sales to an 
afhliate of a buyer from respondent Shell 
Oil Company solely for use by such affili- 
ate, or sales by an organization for use in 
vehicles identified by its trade name, such 
as sales by a co-operatively-owned taxicab 
company of such products for use in the 
taxicabs of its members.” 


I conclude that Metropolitan’s rental ar- 
rangement with its lessees did not contem- 
plate or constitute sales of gasoline. Thus 
the factual analogy to Krug fails for even 
there the favored buyer resold. Further- 
more, although retail stations, including 
Sano’s retail customers, may have been fore- 
closed from selling gasoline to Metropoli- 
tan’s lessees it was Metropolitan’s rental 
arrangement, rather than the price dis- 
crimination afforded Metropolitan by Amer- 
ican, that foreclosed the market. 


On the facts found and the theories ad- 
vanced I hold that American has not vio- 
lated section 2(a) for the reason that 
discriminations in price (and the prices to 
Uneeda and Metropolitan were discrimina- 
tory vis-a-vis Sano) did not substantially 
lessen competition or tend to create a 
monopoly or to injure, destroy or prevent 
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competition. But even if the evidence re- 
quired a finding that these discriminations 
in price did have one or more of these 
proscribed effects, Sano still could not pre- 
vail because there is no evidence as to 
injury to it. Sano failed to sustain its 
burden of proving damages. Enterprise In- 
dustries v. Texas Co., supra, at p. 460. 


[Complainant's Sales Volume as Measure of 
Damage] 

It thus becomes unnecessary to discuss 
Sano’s theory for computing the dollar 
equivalence of an injury, in the legal sense, 
that I have found does not exist. Neverthe- 
less, the theory is so novel that it deserves 
some mention. Sano argues that the meas- 
ure of damages in this kind of case is the 
difference in price to it and another buyer, 
multiplied by the number of gallons bought 
by Sano during the period that the particular 
difference prevailed. To show an applica- 
tion is to refute the theory. From April 
10, 1948 to December 31, 1949, Uneeda 
bought 239,440 gallons of gasoline from 
American on which it paid % cent per gal- 
lon less than Sano. During this same period 
Sano bought 5,200,379 gallons. Thus, on 
a transaction that conferred a $1,297.20 
benefit on Uneeda, Sano finds an untrebled 
injury of $26,001.90. There is nothing in 
law or logic, including the dictum in Bruce’s 
Juices Inc. v. American Can Co, [1946-1947 
TRADE CASES {57,999 ], 500 U.S. 740.707, 07 
S. Ct. 1015, 1021 (1947), upon which Sano 
relies so heavily, that supports such a 
ridiculous result. In Bruce’s Juices the Court 
merely said, “If the prices are illegally dis- 
criminatory, petitioner has been damaged, 
in the absence of extraordinary circum- 
stances, at least in the amount of that dis- 
crimination.” On the facts just outlined, 
recovery of $1,297.20 would be perfectly con- 
sistent with that formulation, and that amount 
trebled is the most that Sano could recover 
had it proven that it did suffer any injury 
because of the price discrimination in favor 
of Uneeda. 


This opinion constitutes the court’s Find- 
ings of Fact and Conclusions of Law. Settle 
an order awarding judgment in favor of the 
defendant against the plaintiff and judgment 
on the counterclaim in favor of the de- 
fendant and against the plaintiff in the sum 
of $2,084.44, with interest from April 15, 
1954, together with costs. 
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[69,814] Bowling Machines, Inc. v. The First National Bank of Boston et al. 


In the United States Court of Appeals for the First Circuit. No. 5637. Dated 
September 26, 1960. 


Appeal from the United States District Court for the District of Massachusetts. 
SWEENEY, Chief Judge. 


Sherman and Clayton Antitrust Acts 


Private Enforcement and Procedure—Jurisdiction of Appellate Court—Dismissal as 
to Selected Defendants—Finality Under Rule 54(b).—An order dismissing “all claims” 
against two of five defendants, all charged as co-conspirators, was not a “final judgment” 
under Rule 54(b), for purposes of appeal. The court reversed its contrary holding in 
Boston Medical Supply Co. v. Lea & Febiger, 1952 TRrave Cases { 67,253, to conform to the 


rule applied by other courts of appeal. 


See Private Enforcement and Procedure, Vol. 2, J 9015.12. 


; Private Enforcement and Procedure—Temporary Injunction—Interlocutory Appeal.— 
Since a judgment, dismissing claims against two of five defendants, was not final under 


Rule 54(b), its denial of a prayer for an injunction was also not final. 


Therefore, the 


appeal and injunction being only interlocutory, the denial of the injunction was a matter 
of discretion on the part of the trial court and, no abuse being shown, it was affirmed. 


See Private Enforcement and Procedure, Vol. 2, J 9015. 


For the appellant: 


James M. Malloy, Ralph Warren Sullivan, Morton Myerson, 


Leo V. Concannon, and Malloy, Sullivan & Myerson, all of Boston, Mass., on brief. 


For the appellees: Joseph Ford, Thomas W. Wiley, and Bingham, Dana & Gould, 
all of Boston, Mass., on brief for The First National Bank of Boston. Robert W. Meserve, 
John R. Hally, and Nutter, McLennen & Fish, all of Boston, Mass., on brief for William 


F. Smith. 


Before Woopgury, Chief Judge, and Hartican and ArpricH, Circuit Judges. 


Opinion of the Court 


On Motions to Dismiss 
September 26, 1960 


AtpricH, Circuit Judge [Jn full text]: 
We have before us motions to dismiss an 
appeal from a judgment dismissing “all 
claims” against two of five defendants, here- 
inafter termed appellees, named in a com- 
plaint alleging violation of sections 1 and 2 
of the Sherman Act, and section 2a of the 
Clayton Act.’ Trial was commenced against 
all five defendants. At the conclusion of 
appellant’s case on liability, the court directed 
a verdict in favor of appellees, and, upon 
request, granted a mistrial as to the other 
defendants. In its order of dismissal it 
determined, in the language of Federal Rule 
of Civil Procedure 54(b), 28 U. S. C., that 
there was no just reason for delay, and 
directed entry of “final judgment” forth- 


1 Appellees were not included in the para- 
graphs relating to the Clayton Act, and this 
part of the complaint will not be further con- 
sidered. 
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with.? This rule, as amended in 1948, pro- 
vided as follows. 


[Rule 54(b)] 


“(b) Judgment Upon Multiple Claims. When 
more than one claim for relief is presented 
in an action, whether as a claim, counter- 
claim, cross-claim, or third-party claim, 
the court may direct the entry of a final 
judgment upon one or more but less than 
all of the claims only upon an express 
determination that there is no just reason 
for delay and upon an express direction for 
the entry of judgment. In the absence 
of such determination and direction, any 
order or other form of decision, however 
designated, which adjudicates less than all 
the claims shall not terminate the action 
as to any of the claims, and the order or 
other form of decision is subject to revision 


2 Alternatively, the court certified the pro- 
priety of a permissive appeal under 28 U. S. C. 
§ 1292(b), in case ‘‘these directions be regarded 
as not authorized by Rule 54(b).’’ However, 
we declined to accept that appeal. 
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at any time before the entry of judgment 
adjudicating all the claims.” 


We have no jurisdiction in the premises 
unless the judgment of dismissal was in fact 
final. 28 U. S. C. § 1291. This is so because 
Rule 54(b), while giving the district court 
some control over the adjudicatory unit 
which comes here on appeal, obviously does 
not empower that court to extend our juris- 
diction beyond what has been granted to us 
by Congress. Sears, Roebuck & Co. v. Mackey 
{1956 Trape Cases { 68,370], 1956, 351 
U. S. 427. The concept of the rule is that if, 
within its ambit, the court expresses a deter- 
mination of finality as to a particular matter 
less than the entire case, the judgment is 
final as to that matter, but if it does not 
do so the matter remains open to revision, 
and hence the judgment as it is not final. 
Since the validity of the rule as an exercise 
of enabling legislation is now well estab- 
lished, Sears Roebuck & Co. v. Mackey, 
supra,’ the question we must answer is 
whether the rule empowered the court to 
make this particular matter final. For the 
court may make such an order only if it is 
disposing for an entire “claim,” or, more 
precisely, a “claim for relief.” ° 


[Parties and Claims] 


In Bendix Aviation Corp. v. Glass, 3 Cir., 
1952, 195 F. 2d 267, the court, en banc, 
considered Rule 54(b) at length. A ma- 
jority of the judges upheld the finality of a 
judgment not disposing of the entire case. 
Thereafter, in Boston Medical Supply Co. v. 
Lea & Febiger [1952 TravE Cases § 67,253], 
1 Cir., 1952, 195 F, 2d 853, on facts very 
similar to the case at bar, this court citing 
the Bendix case, but without discussing the 
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difference between the possibly single claim 
against multiple parties then before it and 
the clearly multiple claims, between single 
parties involved in Bendix, held that the 
dismissal of some of the joint defendanis, 
charged as co-conspirators in a single Sher- 
man Act count, was within the rule. All 
other circuits since considering this question 
have noted a distinction between parties and 
claims and have held the other way. We 
accordingly accept appellees’ invitation to 
reconsider our decision. 


Some courts seem to feel that the rule’s 
reference to “claims” and its failure to men- 
tion “parties” has. conclusive significance. 
See, e.g., Steiner v. 20th Century-Fox Film 
Corp. [1955 Trape Cases § 67,971], 9 Cir., 
1955, 220 F. 2d 105, 107. We believe this 
solution too facile. For one thing, standing 
alone the word claims has some considerable 
measure of ambiguity. Secondly, it seems 
clear that at least if the parties’ liability 
is not joint, multiple claims will result, a 
distinction, from the standpoint of appeal- 
ability, that long antedates the Rule.® 


[Interpretation of Rule 54(b)] 


No study that we have been able to make 
into the contemplation of the framers leaves 
us with any firm conviction as to their in- 
tention on this particular issue. In gen- 
eral, Rule 54(b) was originally adopted to 
ameliorate the harshness which would have 
resulted from the operation of the single- 
judicial-unit rule in the context of the in- 
creasingly complex litigation brought about 
by the Rules’ liberal joinder provisions— 
joinder of parties and claims. See Sears, 
Roebuck & Co. v. Mackey, supra, at 432; 
Lopinsky v. Drive-ur-self Systems, 2 Cir., 


’'The matter of a sought-for injunction will 
be separately considered, infra. 

4 We realize, of course, that any expansion of 
the scope of Rule 54(b) might bring new chal- 
lenges of invalidity on the theory that the rule 
was attempting to give appellate jurisdiction 
beyond the Congressional - grant, Compare 
Flegenheimer v, General Mills, Inc., 2 Cir., 1951, 
191 F. 2d 237, with Lopinsky v. Hertz Driv-ur- 
Self Systems, 2 Cir., 1951, 194 F. 2d 422, 424 
(concurring opinion). This question is not be- 
fore us, but we note in passing that the rule 
has changed the concept of finality in other 
ways without foundering. See Cold Metal 
Process Co. v. United Engineering & Foundry 
Co,, 1956, 351 U. S. 445. Compare Collins v. 
Miller, 1920, 252 U. S, 364, and Sheppy v. 
Stevens, 2 Cir., 1912, 200 Fed. 946, with Reeves 
v. Beardall, 1942, 316 U. S. 283, and Collins v. 
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Metro-Goldwyn Pictures Corp., 2 Cir., 1939, 106 
F. 2d 83. See generally, 6 Moore Federal Prac- 
tice Par. 54.29 (2d ed. 1953). 

5 There may be a further question of whether 
the court’s determination that the matter is 
appropriate for immediate appeal is an abuse 
of discretion, Cold Metal Process Co. v. United 
Bngineering & Foundry Co., supra, note 4, at 
452-53; Panichella v. Pennsylvania R. R., 3 Cir., 
1958, 252 F. 2d 452, cert. den., 361 U. S. 932, a 
question we do not reach. 

® This is not to say that all aspects of this 
question were clearly settled. Compare Hill v. 
Chicago & H. R. R., 1891, 140 U. S. 52 ana 
Zarati S. S. Co. v. Park Bridge Corp., 2 Cir., 
1946, 154 F. 2d 877, with Studer v. Moore, 2 
Cir., 1946, 153 F. 2d 902. See generally, 6 
Moore, op. cit. swpra note 4 at 179-82, 245-48: 
Note, 47 Colum. L. Rev. 239, 249 (1947). 
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1951, 194 F. 2d 422, 424, 425 (concurring 
opinion). Prior to the adoption of the 
Rules it was established that an order 
terminating an action as to less than all of 
a number of “joint” parties was not a final 
decision for purposes of appeal, Hohurst v. 
Hamburg-American Packet Co., 1893, 148 
U. S. 262, but that an appeal would lie when 
an order terminated an action as to less than 
all of several parties having a “distinct” 
or “separable” interest, Hill v. Chicago & 
E. R. R., supra; United States v. River Rouge 
Improvement Co., 1926, 269 U. S. 411. As 
originally drawn, Rule 54(b) was  inter- 
preted to leave the previous law on multi- 
party litigation unaltered. Garbose v. George 
A. Giles Co. [1951-1953 TrapE Cases {[ 62,666], 
1 Cir., 1950, 183 F. 2d 513; Western Con- 
tracting Corp. v. National Surety Corp., 4 Cir., 
1947, 163 F. 2d 456; Hunteman v. New Or- 
leans Pub. Serv., Inc., 5 Cir., 1941, 119 F. 2d 
465, cert. den., 314 U. S. 647. And there is 
nothing apparent in the language or the 
circumstances of passing the amended ver- 
sion which would suggest an intention to 
change this. See Republic of China v, Ameri- 
can Express Co., 2 Cir., 1951, 190 F. 2d 334. 
The amendment was for a quite different 
purpose. See Sears, Roebuck & Co., supra, 
at 234-237; Bendix, supra, at 269. Conse- 
quently there is nothing in the history to 
convince us that Boston Medical was either 
necessarily right or necessarily wrong. As 
an original proposition there is much to 
recommend the result reached in that case. 
But in view of the now unanimous weight 
of authority contra, we feel that it should 
be overruled." Where there is no very clear 
answer to a close procedural question such 
as this one, perhaps uniformity is, in the 
long run, the best path to follow. The rule- 
makers will be free to amend, or not, as they 
see fit. 
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[Disnussal Lacks Finality] 


Without the benefit of Rule 54(b), we 
lack jurisdiction. The order of dismissal. 
lacks finality as the defendants here charged 
as co-conspirators, along with the defend- 
ants on the remaining matters, are “joint” 
in the narrowest sense of the word. Garbose 
v. George A. Giles Co., supra. 


[Denial of Injunction] 


Appellant points out that the prayers of 
the complaint include a request for an in- 
junction, and that the dismissal of the 
complaint as against appellees necessarily in- 
cluded an order “denying an injunction” 
appealable by virtue of 28 U. S. C. § 1292 
(a)(1). We-so held in George P. Converse 
& Co. v. Polaroid Corp., 1 Cir., 1957, 242 F. 
2d 116, although the circumstances in that 
case were considerably different. The pur- 
pose of § 1292(a) (1) is to allow interlocutory 
appeals, not to permit making final a deci- 
sion that would not otherwise have been 
such. Since, as we have now concluded, 
the order dismissing these defendants was 
not final, the denial of the injunction was 
not final, either. Hence, while appellant has 
an appeal under § 1292(a)(1), it is from a 
denial of an interlocutory injunction only. 
The denial of such an injunction presents 
a pure question of discretion. As to this, 
the record contains no suggestion of any 
abuse. We will treat appellees’ motions to 
dismiss for lack of jurisdiction as, alter- 
natively, motions to dismiss or affirm for 
want of a substantial question, and as such 
they will be granted. 


Judgment will be entered (1) dismissing the 
appeal for lack of jurisdiction: insofar as 
the yudgment of the District Court dismissed 
the action as to all claims against appellees, 
and (2) affirming the judgment of the District 
Court insofar as it denied relief against ap- 
pellees by way of temporary injunction. 


[] 69,815] Theodore Kagen Corp. v. Federal Trade Commission. 


In the United States Court of Appeals for the District of Columbia Circuit. 


15541. Decided September 29, 1960. 


No. 


On Petition to Review an Order of the Federal Trade Commission. 


Federal Trade Commission Act 


FTC Enforcement—Composition of Watch Cases—Disclosure of Base Metals.—An 
FTC finding that base metal bezels of watch cases could be mistaken for precious metals 


7Goldlawr, Inc. v. Heiman [1959 TRADE 
CASES f 69,580], 2 Cir., 1959, 273 F. 2d 729, 
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recently overruled those cases in the Second 
Circuit which had supported Boston Medical. 
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because of their appearance, and an order prohibiting sales without a clear disclosure to 
the contrary, was affirmed on the understanding that it would be sufficient to state that 
treated cases or parts are made of base metal. 


See Unfair Practices, Vol. 2, J 5081.298, 5201.341. 
For the petitioners: Alvin D. Edelson, Ben Paul Noble on brief. 


For the respondents: Miles J. Brown, Attorney, FTC; Alan B. Hobbes, Assistant 
General Counsel, FTC, on brief; E. K. Elkins, Attorney, FTC, also entered an appearance. 


Affirming FTC cease and desist order in Dkt. 6893. 
Before Epcerton, DANAHER, and BAsTIAN, Circuit Judges. 


Per CurtaM [Jn full text]: Oral testimony 
together with exhibits convinced the Com- 
mission that base-metal bezels of petitioners’ 
watch cases could be mistaken for precious 
metals, because of their appearance, in the 
absence of clear disclosure to the contrary. 
Substantial evidence supports this finding. 
The Commission ordered petitioners to cease 
“Offering for sale or selling watch cases 
composed in whole or in part of base metal 


metal, without clearly disclosing on such 
cases the true metal composition of such 
treated cases or parts.””’ Commission coun- 
sel advised us in oral argument, in response 
to a question from the bench, that the order 
may be interpreted to require no more de- 
tailed disclosure than that the treated cases 
or parts are composed of base metal. As 
so interpreted, the order is 


Affirmed. 


which has been treated to simulate precious 


[J 69,816] Englander Motors, Inc. v. Ford Motor Co. 


In the United States District Court for the Northern District of Ohio, Eastern Divi- 
sion, Civil No. 30,869, Filed July 11, 1960. 


Clayton and Robinson-Patman Acts 


Price Discrimination—Treble Damage Action—Robinson-Patman Act.—Section 3 of 
the Robinson-Patman Act can not serve as a basis for a treble damage action since it is 
not one of the antitrust laws as defined under Section 1 of the Clayton Act. Nashville 
Milk Co. (1958 Trave Cases { 68,915) and Safeway Stores, Inc. (1958 Trapve Cases § 68,916), 
actually stand for the proposition that violations of Section 3 of the Robinson-Patman 
Act can be the basis of a treble damage action to the extent that they are also violations 
of Section 2 of the Clayton Act, as amended, and then only under the Clayton Act. 


See Private Enforcement and Procedure, Vol. 2, J 9011.700. 


Private Enforcement—Statute of Limitations—Ohio.—A treble damage action is penal 
in nature under Ohio law and is subject to the Ohio one-year penal statute of limitations 
rather than the six-year statute. A ruling to the contrary in Reid (1953 Trape CAsEs 
{| 67,428) was rejected as not accurately reflecting Ohio law. 


See Private Enforcement and Procedure, Vol. 2, J 9010, 9010.100. 


For the plaintiff: Myron N. Krotinger of Mendelsohn, Krotinger, Lane & Traeger; 
Milton A. Roemisch of Roemisch, Wright & Zimmerman; Herbert A. Rosenthal of 
Rosenthal, Roesch & Buckman, all of Cleveland, Ohio. 


For the defendant: Charles W. Sellers and Andrew C. Hartzell of Thompson, Hine 
& Flory, Cleveland, Ohio. 


ConneELL, District Judge [Jn full text]: 
This action is brought to recover treble 
damages under Section 4 of the Clayton 


Act, 15 U.S. C. § 15, for alleged violations 
of Sections 2** and 3 of the Robinson- 
Patman Act, 15 U. S. C. §§13 and 13(a). 


Robinson-Patman Act, and Sec. 3 of the Robin- 
son-Patman Act.—CCH. 


ja So in original. Probably should refer to 
Sec. 2 of the Clayton Act, as amended by the 
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Defendant moves for summary judgment 
under Rule 56 of the Federal Rules of Civil 
Procedure, and supports his motion by 
alleging (1) that the entire action is barred 
by the governing statute of limitations, and 
(2) that the complaint fails to state a claim 
insofar as it charges a violation of Section 
3 of the Robinson-Patman Act. 


[Preliminary Issue] 


Since counsel for both parties seem to 
have predicated at least a part of their con- 
tentions concerning the issue involving the 
statute of limitations on the Court’s resolv- 
ing the preliminary issue in their favor, we 
deem it appropriate to decide this question 
first. Since only questions of law are in- 
volved for purposes of the present motion, 
we need not repeat any of the contentions 
as to the facts, for in any event our decision 
must be based upon the set of facts most 
favorable to the plaintiff, the party opposing 
the motion. 


[Treble Damage Action] 


The preliminary issue involves simply the 
question of whether the price discrimination 
clause of Section 3 of the Robinson-Patman 
Act can be the basis of a treble damage 
action brought under Section 4 of the Clay- 
ton Act. Both parties agree that the ques- 
tion is controlled by the Supreme Court’s 
decisions in Nashville Milk Co. v. Carnation 
Co. [1958 Trape Cases § 68,915], 355 U. S. 
373 (1958), affirming [1956 Trape CASES 
{7 68,520], 238 F. 2d 86 (7th Cir. 1956), and 
Safeway Stores, Inc. v. Vance [1958 TRaAvE 
Cases J 68,916], 355 U. S. 389 (1958), vacat- 
ing and remanding [1956 Trane CAasEs 
J 68,538], 239 F. 2d 144 (1956), but both 
argue vehemently that the decisions directly 
support their own contentions. 


Section 4 of the Clayton Act permits 
private actions for treble damages only if 
the injury resulted from practices forbidden 
by the “anti-trust laws” as defined in Sec- 
tion 1 of the Clayton Act.* Thus, if Section 
3 of the Act is not an anti-trust law as 
defined in the Clayton Act, a cause of action 
cannot be based on that section. 

138 Stat. 730. These laws include (1) The 
Sherman Act, (2) parts of the Wilson Tariff 
Act, (3) The Act amending the Wilson Tariff 
Act, and (4) The Clayton Act. See 355 U. S. 
at 375. 
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Plaintiff, in its brief opposing defendant’s 
motion, agrees that the Court in the Nash- 
ville case expressly ruled that a private cause 
of action for treble damages does: not lie for 
practices. forbidden by the “unreasonably 
low prices’ clause of Section 3 of the 
Robinson-Patman Act. However, plaintiff 
maintains that the language of the Court 
in both Nashville and Vance shows expressly 
that private actions based upon the price 
discrimination clauses of both Sections 2 
and 3 of the Act will lie? The language 
relied upon by plaintiff to reach such a con- 
clusion is as follows:. In Nashville, Mr. 
Justice Harlan stated: ' 


“What appears from the face of the 
Robinson-Patman Act finds full support 
in its legislative history. The fair conclu- 
sions to be drawn from that history are 
(a) that §3 of the Robinson-Patman Act 
was not intended to become: part of the 
Clayton Act, and (b) that the section was 
intended to carry only criminal sanctions, 
except that price discriminations, to the 
extent that they were common to both that 
section and § 2 of the Clayton Act, were also 
understood to carry, under. the independent 
force of the Clayton Act, the private rem- 
edies provided in §§ 4 and 16 of the Clayton 
Act. 355 U.S. at: 380. (Emphasis in 
brief).” 


By taking the above paragraph out of 
context, as plaintiff did, and reading it with- 
out explanation, it does appear to be some 
authority for the proposition urged by plain- 
tiff. But in the Supreme Court’s opinion in 
Nashville, only the clause “under the inde- 
pendent force of the Clayton Act” is in 
italics, indicating of course that the amend- 
ment of Section 2 of the Clayton Act by 
Section 1 of the Robinson-Patman Act is 
the sole basis upon which a private action 
for price discrimination can be supported. 
This is further demonstrated by the very 
next sentence in the opinion. 


“In other words, although price dis- 
criminations are both criminally punish- 
able (under §3 of the Robinson-Patman 
Act) and subject to civil redress (under 
§2 of the Clayton Act), selling “at un- 
reasonably low prices” is subject only to 
the criminal penalties provided in §3 of 
the Robinson-Patman Act.” 


2 Section 2 of the Robinson-Patman Act, which 
concerns itself solely with price discriminations, 
applies the amending provisions of Section 1 of 
the Robinson-Patman Act to litigation com- 
menced under the former provisions of Sec- 
tion 2 of the Clayton Act, 15 U. S. C. § 21a. See 


355 U. S. at 377. 
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It thus appears that the question of civil 
redress for price discriminations under Sec- 
tion 3 of the Robinson-Patman Act is spe- 
cifically considered and rejected. Additional 
language in the Court’s opinion strengthens 
our reading of the case. The last paragraph 
of the opinion reads: 


“For the foregoing reasons we hold 
that a private cause of action does not lie 
for practices forbidden only by §3 of the 
Robinson-Patman Act. To the extent 
that such practices also constitute a violation 
of §2 of the Clayton Act, as amended, 
they are actionable by one injured thereby 
solely under that Act. Since no such in- 
fringement of §2 is alleged here, the 
complaint in this case was properly dis- 
missed. (Emphasis Added.)” 


Certainly, if the Court wanted to distinguish 
the price discrimination clause of Section 3 
from the unreasonably low prices clause of 
the same section, it would have been a 
simple and logical thing to do insofar as 
it had already expressed by way of dictum 
its opinion that Section 2 violations are 
actionable because of the independent force 
of the Clayton Act. 


[Application of Rule to Price 
Discrimination Clause | 


It is certainly true that the specific ques- 
tion before the Court in Nashville and Vance 
was whether the unreasonably low prices 
clause of Section 3 could be the basis of the 
private action afforded by Section 4 of the 
Clayton Act. But it seems equally true that 
the majority’s opinion is couched in lan- 
guage unmistakably descriptive of Section 3 
in its entirety. Indeed, our reading of the 
opinion, together with the dissent * and the 
lower court opinions, conclusively persuades 
us that none of the courts involved intended 
their various opinions and comments to 
apply only to a part of Section 3. 


We find complete support of our decision 
by the Sixth Circuit in Ludwig v. American 
Greetings Corp. [1959 Trane Cases J 69,295], 
264 F. 2d 286 (1959), where Judge Miller 
indicated that the appellant, in the light of 


* The dissent of Justice Douglas begins: ‘‘The 
question in these cases is whether a person in- 
jured by a violation of §3 of the Robinson- 


Patman Act ; may sue the wrongdoer for 
treble damages ... under §4... of the Clay- 
ton Act... .'’ This dissent spent six pages try- 


ing to persuade the majority that it erred in 
reading the Act’s legislative history. But not 
once did the dissent attempt to limit the scope 
of the Court's opinion to the precise issue before 
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the decision in Nashville, had properly 
abandoned on appeal his reliance on the 
price discrimination clause of Section 3, al- 
though he had properly brought an action 
for treble damages under Section 2 of the 
Clayton Act, as amended by Section 1 of 
the Robinson-Patman Act. 


In the light of the above authority, it 
becomes our duty to dismiss the plaintiff’s 
claim based on Section 3 of the Robinson- 
Patman Act for failure to state a cause of 
action. 


[Damages as Punitive or Remedial] 


Having disposed of this question, we 
now turn to the principal question raised 
on this motion, Stated simply, it is as 
follows: Whether an action for treble dam- 
ages brought under Section 4 of the Clayton 
Act, 15 U. S. C. § 15, is an action for a penalty 
within the meaning of Section 2305.11, Ohio 
Revised Code, so as to be barred if not 
brought within one year after the cause 
accrued.* The problem is not a new one, and 
has confronted numerous federal courts 
ever since Congress enacted the treble dam- 
age section in 1914. But though the prob- 
lem has been raised often, and remains a 
real problem in the instant action, it will 
soon be obviated, for on July 7, 1955, 
Congress enacted a Federal Statute of Limi- 
tations, 15 U. S. C. §15b, to become ef- 
fective on January 7, 1956, which specifies 
a four-year period within which an action 
of the instant type may be brought. 


After a study of the many federal court 
decisions that have had to resolve this 
same problem in relation to another state’s 
statute of limitations, we deem our task 
to be twofold. We first must determine the 
essential nature or character of a treble 
damage action arising under Section 4 of 
the Clayton Act. Once accomplished, we 
must then determine what Ohio statute of 
limitations Ohio courts would hold appli- 
cable to a claim of this nature. See for 
instance Bertha Building Corp. v. National 
Theatre Corp., 1959 CCH Trapve Cases, 


it (unreasonably low prices). Rather, the entire 
dissent recognized that if the majority is to 
prevail, it will apply to all actions brought 
under Section 3. 

* Plaintiff's complaint, filed in 1954, avers that 
the alleged unlawful price discrimination ceased 
“in or about the middle of 1950’’. It thus is 
obvious that if the action should fall within the 
penalty provisions of the Ohio statute of limi- 
tations it will be barred. 
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Paragraph 69444 [1959 Trape CAsEs 
7 69,444], (2d Cir. 1959), and Leonia Amuse- 
ment Corp. v. Loew’s Inc, [1953 TravE CAsEs 
767,592], 117 F. Supp. 747 (S. D. N. Y. 
1953). 


It appears that federal authorities in gen- 
eral treat a Section 4 action as one both 
remedial and penal or punitive in nature. 
Judge Learned Hand expresses it in this 
manner: 


The remedy is not solely civil: two- 
thirds of the recovery is not remedial and 
inevitably presupposes a punitive pur- 
pose. Lyons v. Westinghouse Elec. Corp. 
[1955 TrapE Cases J 68,008], 222 F. 2d 184 
98s) (2d Cir.), cert denied 350 U. S, 825 


And the Seventh Circuit said: 


The verdict (in a treble damage ac- 
tion) should represent actual damages 
sustained, and two-thirds of the judgment 
is a penalty which Congress has seen 
fit to impose. Bigelow v. RKO Pictures, 
Inc. [1944-1945 Trape Cases J 57,402], 150 
F. 2d 877 at 883 (1945). 


The total recovery which any aggrieved 
litigant receives is arbitrarily computed, using 
actual loss only as a base. Undoubtedly, 
one of the prime purposes in allowing 
recovery three times the amount of ac- 
tual damage was to encourage private en- 
forcement of the anti-trust laws, and for 
this purpose Congress could have decided 
upon any percentage of the verdict as a 
penalty superimposed.* That Congress settled 
on three times the actual damage is of no 
moment here. 


The essential nature then of a treble dam- 
age action under the Clayton Act, as we 
construe the numerous decisions on the 
subject, is one which grants an aggrieved 
party actual damages as a compensatory 
or remedial recovery, and then imposes a 
penalty by tripling the actual damage as a 
deterrent against violations of the anti-trust 
laws, when otherwise such violations might 
well go undetected and unprosecuted by the 
government itself. 


5 See Sen. Rep. 619, 1955 U. S. Cong. and Adm. 
News 2329. See also United States v. Standard 
Ultramarine & Color Co. [1955 TRADE CASES 
68,237], 1837 F. Supp. 167 (S. D. N. Y. 1955). 

6**An action for libel, slander, assault, bat- 
tery, malicious prosecution, false imprisonment 
or malpractice, or upon a statute for a penalty 
or forfeiture, shall be brought within one year 
after the cause thereof accrued . % 
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[Ohio Statute of Limitations] 


With this essential nature in mind, we 
must now fit such an action within the 
boundaries of the appropriate Ohio Statute 
of Limitations. Both parties concede that 
if Section 2305.11 of the Ohio Revised Code °® 
does not apply, then the action is governed 
by Section 2305.07, as an action upon a lia- 
bility created by statute other than a for- 
feiture or penalty. Under this section, the 
statute specifies six years as the time within 
which the action must be brought, and if 
applicable in the instant case, then the 
complaint was timely filed, 


Assuming we are correct in our analysis 
of this treble damage action, and recogniz- 
ing that we must then, by a thorough study 
of pertinent Ohio law, determine the proper 
statute of limitations to be applied in this 
case, it seems reasonable to attempt to find 
an Ohio statute that closely parallels the 
federal statute in language and purpose. 
If there is an Ohio statute that provides 
both remedial and penal damages, decisions 
interpreting such a statute will be very 
relevant as we determine the feeling of 
Ohio courts on the question. If there is 
no such statute, then we must make our 
determination from a study of miscellaneous 
Ohio cases‘ that have treated certain actions 
as penal in nature to see if the instant 
action fits within the penalty pattern as 
established by these cases. 


[Valentine Act as Analogous] 


A review of the various Ohio statutes 
cited in defendant’s brief and in Reid v. 
Doubleday [1953 TrapEe Cases { 67,428], 109 
F. Supp. 354 (N. D. Ohio 1952), indicates 
that one Ohio statute, ORC § 1331.08, 
closely parallels the treble damage section 
of the Clayton Act in language and ap- 
parent purpose. In fact, this similarity of 
purpose and phraseology was expressly 
noted by the Ohio Supreme Court in List 
v. Burley Tobacco Developers Assn, 114 
Ohio St. 361 (1926).8 The law, commonly 
known as the “Valentine Act”, is covered 
in Sections 1331.00 to 1331.15 of the Ohio 


7 See the numerous cases cited in the opinion 
of Reid v. Doubleday & Co. [1953 TRADE 
CASES { 67,428], 109 F. Supp. 354 (N. D. Ohio 
1952). 

8 A comparison of the language of the damage 
section of the Ohio anti-trust law with that of 
Section 4 of the Clayton Act shows a pro- 
nounced similarity between the two sections in 


their phraseology. 
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Code, and generally prohibits many of the 
trade practices declared unlawful by the 
various federal anti-trust laws. 


Had the Supreme Court of Ohio, or in- 
deed any of the lower courts, decided the 
question of whether this double damage 
section created an action for a penalty 
within the meaning of Section 2305.11, our 
task would have been simple, Unfortunately, 
we have not been able to discover, nor has 
either party cited to us, an Ohio case that 
passed directly on that question. There are, 
however, several cases that discuss in gen- 
eral terms the nature of an action for 
double damages, and under the prevailing 
circumstances we consider these cases to be 
of no little importance in resolving the 
issue that presently confronts us. 


In Foster v. Ankenbauer, 140 O. N. P. 
N. S. 637, 24 Ohio Dec, 70 (C. P. Hamilton 
Co. 1913), the court was called upon to 
decide whether the activities of fire insur- 
ance companies fell within the prohibitions 
of the Valentine Act, The judge, in sus- 
taining a demurrer to the petition, had this 
to say: 


“Counsel for plaintiff asked me to take 

a broad view of this statute. I am per- 
fectly willing to give as broad a construc- 
tion to the statute as possible, but after 
all, this is both a criminal statute and a 
quasi-criminal, in that there is a penalty 
attached to the violation of a statute 
which makes it criminal, and criminal 
proceedings may be brought under it. 
Then there is a right of action under 
Gen. Code 6397, which is in the nature of 
a penalty. In other words it provides that 
if any one violates this statute and some 
one suffers injury, he is entitled notwith- 
standing what the state may do, to dam- 
ages in double the amount for the injury 
“which he may sustain. That is a penalty, 
and that has been construed by the court 
‘aS a quasi-criminal, and therefore a‘ strict 
construction must be given to the statute. 
24 Ohio Dec. at 73. (Emphasis added)”. 


This is perhaps the strangest recorded ex- 
pression in Ohio as to the essential nature 


®See Schiffman Bros. v. Texas Co. [1952 
TRADE CASES f 67,270], 196 F. 2d 695 (7th 
Cir. 1952). 

* One additional case, worthy of mention be- 
cause it was decided by the Ohio Supreme 
Court, adds some measure of credibility to our 
interpretation of Ohio case law on the subject 
of double damages. In Cooper v. Rawley, 29 
‘Ohio St. 547 (1877), the Court treated an action 
to recover one's Own gambling debt as within 
the penalty or forfeiture clause of the precursor 
statute to Section 2305.11. In so deciding, the 
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of an action for double damages. But other 
cases have held to the same effect. See for 
instance, Geldehaus Co. v. Busse, 19 O. N. 
P. N. S. 263 (C. P. Hamilton Co. 1916); 
Corn Products v. Roser-Runkle Co., 10 O. N. 
P. N. S. 596. (C. P.. Hamilton Co. 1910); 
and Boyle & Co. v. Pittsburg Plate Glass Co., 
70 O. N. P. 528 (Sup. Ct. Cinn. 1900). In 
the Geldehaus case, the court further recog- 
nized that an action for double damages 
under Section 1331.08, like an action under 
Section 4 of the Clayton Act (as we con- 
strue it), is one for damages both com- 
pensatory and exemplary in their nature. 
Additionally, our attention is called to the 
case of Merkel v. Maybaugh, 33 O. O. 284 
(C. P. Tuscarawas Co. 1945), where the 
court suggested that an action for double 
damages under the Valentine Act might fall 
within the one-year statute of limitation, 
and thus should be separately stated in the 
petition. Admittedly, such a comment was 
sheer dictum on the court’s part, but it indi- 
cates to us that as late as 1945 there was 
no prior Ohio decision that compelled a 
different conclusion. 


We are mindful that the words “penal” or 
“penalty” are not words of art. Thus, they 
may have different connotations in different 
factual situations.® This, of course, means 
we are not bound to accept the label “penalty” 
by which the Ohio decisions discussed above 
have characterized double damage actions 
as designating precisely the word “penalty” 
as used in Section 1331.08 of the Ohio Code, 
for other descriptive terminology might have 
sufficed in these cases. However, in the 
absence of some better authority showing 
why the word “penalty” does not have the 
same meaning in one parallel situation as in 
another, it becomes highly persuasive in our 
mind that these courts have chosen that 
particular noun to describe the double dam- 
age action, especially since no authority has 
been cited to us that describes this type of 
action as anything other than a “penalty”.*° 


Court held that such an action was ‘‘in the 
nature of debt qui tam’’ and therefore was 
included in the clause ‘‘an action upon a statute 
for a penalty or forfeiture’. Although it is 
apparent that such an action is not one seeking 
both compensatory and exemplary damages, 
and thus not within our characterization of the 
treble damage actions under the Clayton Act, 
the decision nevertheless brings claims in the 
nature of an action qui tam within the ambit of 
Section 2305.11, and as previously noted in the 
body of the opinion, Judge Learned Hand, in 
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[Ohto Treatment of Fair Labor 
Standards Act] 


A brief review of the legislative history 
surrounding the present Section 2305.11 
persuades us even more that we are correct 
in our decision." The Fair Labor Standards 
Act, 29 U. S. C. §201, provides that an 
employee can sue to recover unpaid mini- 
mum wages or unpaid overtime compensa- 
tion, and that in such an action he can 
additionally sue for a sum equal to the 
unpaid compensation, such additional sum 
being termed “liquidated damages”. Al- 
though this federally-created right to an 
additional equal amount was thus apparently 
not intended to be a penalty, the Ohio 
legislature amended Section 2305.11 in 1942 
by adding an express provision that such 
actions must be brought within three years 
after the cause accrued. In 1947 the period 
was reduced to two years. See Laws of 
Ohio, 120v. 646 (1943); 122v. 374 (1947). 
This amendment was held to apply spe- 
cifically to actions brought under the Fair 
Labor Standards Act, and was strictly ap- 
plied even when the employee was misled 
by his employer into believing that his 
claim to overtime pay was groundless, 
thereby allowing the statutory period to 
elapse. Sontcvh v. Sharon Steel Corp., 73 
F, Supp. 825 (W. D. Pa. 1947), 


In reading Section 2305.11 in the light of 
these above two amendments, it appears 
that the Ohio legislature recognized that 
some difficulty would occur if courts were 
left to their own devices in determining the 
proper statute of limitations to apply in 
actions brought under the Fair Labor 
Standards Act. Consequently, they included 
the entire action within Section 2305.11, but 
expressly provided a longer period, perhaps 
in deference to the Congressional terminology, 
in which to bring the action than the others 
included within the section, all of which 
carry some degree of punitive sanctions in 
their remedies. Thus, if the Ohio legislature 
would include within Section 2305.11 an 
action for additional damages that are ex- 
pressly termed “liquidated damages” by 
the federal statute creating it, it seems 
logical that the same legislature would classify 
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a parallel federal statute similarly where 
such a statute does not expressly treat the 
additional award as liquidated damages, but 
rather impliedly admits the penal nature 
of the treble damage action. 


[Rejection of Reid v. Doubleday] 


We now turn to the very necessary dis- 
cussion of Reid v, Doubleday [1953 Trape 
CASES { 67,428], 109 F. Supp. 354 (N. D. 
Ohio 1952), wherein Judge Kloeb held that 
an action brought under the treble damage 
provisions of the Clayton Act was not “upon 
a statute for a penalty or forfeiture” within 
the meaning of Section 2305.11. Since we 
are constrained to hold oppositely, it be- 
hooves us to examine closely the cases 
upon which Judge Kloeb based his decision, 
and to explain with specificity the bases 
for our conclusion. 


Judge Kloeb cited numerous decisions by 
Ohio courts, including many of the cases 
cited in this decision which construe the 
double damage section of the Valentine Act, 
in which the word “penalty” was used to 
describe the type of action being brought. 
However, Judge Kloeb rejected what we 
consider the necessary import of these de- 
cisions, and instead relied upon syllabus 1 
of the case of Pittsburgh, Ft. W. & C. Ry. v. 
Methven, 22 Ohio St. 586 (1871), wherein it 
was stated: 


“Tf a statute in the nature of a police 
regulation gives a remedy for private in- 
juries resulting from the violations thereof, 
and also imposes fines and penalties at 
the suit of the public for such violations, 
the former will not be regarded in the 
nature of a penalty unless so declared.” 
It is clearly the law of Ohio that a syllabus 

of a decision of the Ohio Supreme Court 
must be interpreted with reference to the 
facts upon which it is predicated and the 
questions presented to and considered by 
the Supreme Court at that particular time. 
Leube v. Prudential Ins. Co., 147 Ohio St. 
450 (1947); Williamson Heater Co. v. Radich, 
128 Ohio St. 124 (1934). Accordingly, when 
a court seeks to apply the rules of one 
syllabus in a subsequent case, its primary 
inquiry should be whether or not the facts 


Lyons v. Westinghouse Elec. Corp. [1955 
TRADE CASES f 68,008], 222 F. 2d 184 (2d Cir. 
1955), characterizes a federal treble damage 
action as ‘‘like a qui tam action’. 

Since an Ohio court, confronted with a 
question of first impression, undoubtedly would 
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turn to legislative history as an aid to its statu- 
tory construction, so we, in deciding how an 
Ohio court would rule in such a case as the 
instant one, might certainly gain a similar 
measure of assistance in reaching our decision. 
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are substantially similar, and if not, whether 
the reason that impels the establishment of 
the rule is the same in the one instance as 
in the other. 14 Ohio Jur. 2d 683. 


It thus appears that we cannot accept the 
law contained in the syllabus blindly, but 
rather we must search the case to find the 
set of facts to which that particular rule 
of law applies, and if the facts are found 
to be substantially different from the instant 
facts, then to determine if the reason for 
the rule in the former case exists in the 
present one. 


In Methven, the plaintiff claimed that the 
defendant railway had violated an 1859 
Ohio statute by failing to construct fencing 
along its tracks, and that as a result his 
cow wandered onto the tracks and was 
killed. It was conceded that the plaintiff 
himself had violated another and later Ohio 
statute by allowing his cows to roam at 
large. Nevertheless, Methven claimed that 
the 1859. statute created a penalty for its 
violation, and thus, in. the absence of willful 
or wanton negligence on his part, his con- 
tributory negligence was no defense to the 
action. The court, in disagreeing with Meth- 
ven, pointed out that the 1859 statute con- 
tained two sections that permitted actions 
to be brought for its violations. Section 1 
made the railroad liable for all damages to 
domestic animals that resulted from its vio- 
lation, while Section 5 made the railroad 
liable to the State of Ohio for a sum not 
to exceed fifty dollars a day for each and 
every day of continuing violations. The 
court indicated that since the statute con- 
tained a section that allowed the State 
‘to bring suit, Section 1, under which Meth- 
ven brought his claim, could not be con- 
sidered as allowing an action for a penalty. 
Indeed, the Court recognized that the same 


2 Although the Methven facts differ consid- 
erably from the instant facts, we cannot agree 
with the fact distinction offered by defendant. 
Defendant urged as one of the principle reasons 
why Methven is not controlling the argument 
that once Section 3 of the Robinson-Patman Act 
is dropped from the pleadings, then the syllabus 
of the Methven case, even if divorced from its 
controlling facts, does not apply. This is so, 
the argument goes, because Section 2 of the 
Clayton Act, as amended, does not contain 
provisions for fines or penalties in actions 
brought by the government. In its reply brief, 
plaintiff urges that the syllabus in the Methven 
case does apply because Section 3 of the Robin- 
son-Patman Act, which does contain criminal 
sanctions, should not be dismissed from the 
case. This appears to be the only substantial 
argument presented by plaintiff in support of 
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private cause of action would have existed 
even at common law. Additionally, it is 
clear from the language of Section 1 itself 
that the private action was for actual or 
compensatory damages only. It was under 
this unusual set of circumstances that syl- 
labus 1 of the Methven case was prepared. 


Since Methven obviously differs substan- 
tially on its facts * from the instant action, 
we must now determine whether the reason 
that impelled the establishment of the rule 


in that case exists here. 


As indicated in our review of the facts 
in Methven, the private action was for com- 
pensatory damages only. It was this remedy 
that the court insisted be specifically de- 
clared a “penalty” before it could be so 
treated. Actually, such a proposition seems 
quite reasonable, for we don’t believe that 
the average person, even if he be a judge, 
thinks of an award as penal in character 
when it simply puts the injured party in 
as good a position as he was in before 
the wrongful injury. If this is not true, 
why the universal distinction between com- 
pensatory and exemplary damages? It really 
appears as if all the Ohio Supreme Court 
did in the Methven case was to answer 
the plaintiff’s claim in as simple and expe- 
ditious a manner as possible; i.e., by point- 
ing out the obvious fact that a claim for 
simple damage is not a penalty without 
an express legislative declaration to that 
effect. 


On the other hand, as pointed out earlier 
in the opinion, the treble damage actions 
under the Clayton Act have been char- 
acterized by numerous federal authorities 
as partly compensatory and partly penal in 
nature. This in itself is sufficient reason 
for Congress not to have actually declared 


its contention that Reid v. Doubleday correctly 
interprets and applies the Methven case. 

As we read Methven, it makes no difference 
in our ultimate decision whether or not Sec- 
tion 3 of the Robinson-Patman Act is dismissed 
from the charges of the complaint. Both parties 
seem to imply that because Section 2 of the 
Act does not contain any provisions for ‘‘fines 
or penalties’’ at the suit of the public, a com- 
plaint based solely on Section 2 would not be 
sufficient to bring the action within the law of 
the syNabus. On the contrary, it seems clear 
from a complete reading of that case that the 
“‘statute’’ referred to in the syllabus refers to 
the entire Act of 1859, of which Section i 
(private suit) and Section 5 (public suit) are 
but a part of the whole. This is precisely the 
relationship of Sections 2 and 3 of the Robinson- 
Patman Act to the Act in its entirety. 
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such, an action to be in the nature of a 
penalty. Too, treble damage actions did 
not exist at common law, and thus differ in 
basic character from the type of action 
brought in Methven. 


On the basis of the above discussion, 
we thus conclude that the reasons for the 
syllabus in the Methven case do not apply 
to the instant action. Consequently, we are 
not bound to follow the broad legal maxim 
contained in its syllabus.% 


Our analysis of Methven necessarily ap- 
plies to City of Atlanta v. Chattanooga Foun- 
dry & Pipe Co., 101 Fed. 900 (C. C. Tenn.), 
127 Fed. 23 (6th Cir.), 203 U. S. 390 (1900), 
where the lower court in Tennessee cited 
with approval the syllabus in Methven. The 
federal court that decided Chattanooga sixty 
years ago was concerned with what Ten- 
nessee statute of limitations controlled a 
treble damage action, and cited Methven, by 
way of dictum, as authority for its rule of 
statutory construction. No Ohio court has 
cited Methven for the same rule of statutory 
construction, and our reading of Ohio case 
law decided after the Chattanooga decision 
indicates that such a statutory construction 
does not apply to statutes that provide penal 
sanctions in more than one section of the 
statute. See Foster v. Ankenbauer, supra 


note 13. 


[Penal Nature of Treble Damage Actions] 


Nor can the Chattanooga case be used 
for the proposition that the Supreme Court 
of the United States has characterized fed- 
eral treble damage actions as non-penal in 
nature. This has been fully explained by 
several recent federal court opinions that 
have held such an action to be a penalty 
within the meaning of the applicable state 
statute of limitations. See Hoskins Coal & 
Dock Corp. v. Truax Traer Coal Co. [1951- 
1952 Trape Cases § 62,925], 191 F. 2d 912 
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(7th Cir. 1951); Banana Distributors, Inc. v. 
United Fruit Co. [1957 Trapr Cases ¥ 68,881], 
158 F. Supp. 160 (S. D, N. Y. 1957), over- 
ruled, Bertha Building Corp. v. National 
Theatres Corp., 1959 CCH Trane Cases, Para- 
graph 69,444 [1959 Trape Cases 69,444], 
(Aug. 24, 1959). 


Both parties claim that the trend of fed- 
eral decisions in this area shows a federal 
treble damage action to be characterized in 
a manner most favorable to their position. 
We find it difficult to recognize any such 
trend, for indeed the same circuit court 
might find it. necessary to hold such an 
action to be a penalty under one state stat- 
ute and not under another. Since our 
reading of the many federal decisions on the 
subject shows a near unanimity of charac- 
terization of a treble damage claim under 
the Clayton Act, we thus are not concerned 
with the actual decision emitting from other 
federal courts, for they, like ourselves, had 
their own peculiar problems in fitting such 
a characterization into a particular state 
statute of limitations.* 


We find additional support for our con- 
clusion in Judge Jones’s memorandum opin- 
ion in Ludwig v. American Greetings Corp., 
Civil #30379 (N. D. Ohio 1959), where the 
court reached a conclusion expressly op- 
posite to the one in Reid v. Doubleday, supra. 
The Ludwig decision is presently on appeal 
to the Sixth Circuit, and will be heard dur- 
ing the October term. Since it is likely that 
the question as to the applicable statute of 
limitations will not be reached on appeal, 
we feel compelled to render our decision in 
this case now rather than to wait for a pos- 
sible clarification of the law by the Sixth 
Circuit. 

One final word needs to be said concern- 
ing this court’s memorandum decision in 
Elyria-Lorain Broadcasting Co. v. The Lorain 
Journal Co., Civil #28316 (N. D. Ohio 1958). 


13In Foster v. Ankenbauer, 140 O. N. P. N.S. 
637, 24 Ohio Dec. 70 (1913), the common pleas 
court in Hamilton County impliedly recognized 
that the syllabus in Methven does not apply to 
private actions for more than compensatory 
damages by expressly declaring a private action 
for double damages under the Valentine Act to 
be ‘in the nature of a penalty’’ (the exact 
words used in the Methven syllabus), despite 
the fact that a criminal action also attaches to 
a Valentine Act violation. 

144The situation that evolved in New York 
amply illustrates the difficulty inherent in the 
resolution of this issue. When the District 
Court in Banana Dist., Inc. v. United Fruit 
(1957 TRADE CASES {f 68,881], 158 F. Supp. 
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160 (S. D. N. Y. 1957) was decided, it rejected 
several earlier decisions by federal courts sit- 
ting in New York that were cited by Judge 
Kloeb in support of his proposition that the 
weight of authority showed a treble damage 
action to be non-penal in character. Then in 
1959, the Second Circuit, while recognizing that 
the Banana case might well have been decided 
correctly at the time, overruled it on the basis 
of a subsequent New York Court of Appeals 
decision that expressly treated a New York 
statute granting both compensatory and exem- 
plary damages as non-penal in nature. See 
Bertha Bldg. Corp. v. National Theatres Corp., 
1959 CCH TRADE CASES, Paragraph 69,444 
[1959 TRADE CASES { 69,444], (Aug. 1959). 
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There we held, on the basis of Reid v. 
Doubleday, that a private claim under the 
anti-trust laws survived the death of a de- 
fendant. The question of whether the de- 
fendant’s estate would be liable for treble 
damages was expressly reserved for deci- 
sion by the trial judge. The issue was de- 
cided under common law principles and in 
no way rested on the meaning or intent of 
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any Ohio statute as declared in Ohio court 
decisions. Further, no attempt was made 
on behalf of the defendants there to chal- 
lenge the decision in Doubleday, thus, for our 
purposes, it expressed the correct law on 
the subject within this district. 

Defendant’s motion for summary judg- 
ment is granted. An order may be pre- 
pared in accordance with the foregoing. 


[69,817] Mac Beagelman, Morris Malmad and Edward Taub v. Owens-Illinois 


Glass Co. and Samuel Kipnis. 


In the United States District Court for the Southern District of New York. 60 Civ. 
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Sherman and Clayton Antitrust Acts 


Multiple Plaintiffs—Violations of Several Statutes—Federal Rules of Civil Procedure 
—Separate Counts.—Rule 10(b) of the Federal Rules of Civil Procedure does not require 
multiple plaintiffs in an antitrust action (based upon alleged violations of the Sherman 
Act, the Clayton Act, and the General Business Law of New York) to set forth their 
claims in separate counts for each statute involved, and for each plaintiff individually and 
as a shareholder. No special theory of pleading has been adopted for antitrust cases, 
and the modern “notice” theory of pleading is satisfied by a simple statement of the 
events which have transpired, in sequence, coupled with a direct claim by way of demand 


for judgment (of whatever the plaintiffs expect and hope to recover). 
See Private Enforcement and Procedure, Vol. 2,  9009.130, 9009.170. 


For the plaintiff: 
ores Nene 


Shapiro & Schlissel (Abraham L. Shapiro, of counsel), New 


For the defendants: Hoffman & Schwarz (Malcom A. Hoffman, of counsel), New 
Vork, N. Y., for Kipnis; Jesse Climenko and Martin Shelton of Gallop, Climenko & 
Gould, New York, N. Y., and Thomas L. Dalrymple, for Owens-Illinois. 


Memorandum 


Casuin, District Judge [Jn full text]: The 
defendants have each moved for an order, 
pursuant to Rule 10(b) of the Federal Rules 
of Civil Procedure, requiring plaintiffs to 
file an amended complaint stating in sep- 
arate counts the claims alleged in the com- 
plaint. The complaint alleges an action 
pursuant to the Sherman and Clayton Acts, 
UST Sta Ce SSulke 2a tan 14" ands 340u0t 
the General Business Law of New York. 

The complaint is divided into six sections 
dealing with 

(1) Jurisdiction and Venue; 

(2) Parties; 

(3) Co-conspirators; 

(4) Nature of Trade and Commerce In- 
volved; 

(5) The Conspiracy; and 


(6) Damages and Prayer for Relief, 
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Defendants ask that plaintiffs amend the 
complaint to include separate counts for 
each “cause of action.” Under the pro- 
posed amended complaint defendants would 
have the relevant statute, the pertinent facts 
and the demand for damages for all claims 
under the Sherman Act set out in a sep- 
arate count. The same would be true for 
all claims under the Clayton Act and under 
the New York State Antitrust Statutes. 
Defendants also ask that plaintiffs separate 
claims based upon their [plaintiffs’] injuries 
in their shareholders’ capacities from those 
based upon injuries in their individual capac- 
ities, and that each individual plaintiff set 
out in separate counts the transactions af- 
fecting him. 
Rule 10(b) states— 
“All averments of claim or defense shall 
be made in numbered paragraphs, the 


contents of each of which shall be limited 
as far as practicable to a statement of a 
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single set of circumstances; and a para- 
graph may be referred to by number in 
all succeeding pleadings. Each claim 
founded upon a separate transaction or 
occurrence and each defense other than 
denials shall be stated in a separate count 
or defense whenever a separation facil- 
itates the clear presentation of the matters 
set forth.” 


Thus, a separation of claims into separate 
counts is discretionary and a motion asking 
for it should be granted only when neces- 
sary to facilitate clear presentation. I have 
read the entire complaint in this case and, 
although it is not a model of a “short and 
plain statement of the claim”, I do not think 
that a separation of counts is necessary to 
the clear presentation of the matters set 
forth or to enable defendants to plead 
thereto. 


_In Nagler v. Admiral Corporation [1957 
TRADE CASES J 68,839], 248 F. 2d 319 (2 Cir., 
1957), Judge Clark went into the problem 
of pleading in an antitrust case. He con- 
cluded that the invariable result of stressing 
detailed pleadings is that the judges’ direc- 
tions double the bulk of verbiage and delay 
the cause without increasing enlightenment. 
I fully agree with the rationale of the Nagler 
case, supra, and cannot see any possible ad- 
vantage in having plaintiffs amend their 
complaint. If the defendants desire more 


Cited 1960 Trade Cases 
Lipp v. Natl. Screen Service Corp. 


TA AOZ. 


information they can seek it by interrog- 
atories, depositions or discovery. 


It is true that there have been many ad- 
vocates for a special rule of pleading in 
antitrust cases. This has been rejected and 
the modern “notice” theory of pleading still 
applies to antitrust cases. In the Nagler 
case, supra, Judge Clark referred to Gins v. 
Mauser Plumbing Supply Co., 148 F. 2d 974, 
976 (2 Cir., 1945), in which he said: 


“A simple statement in sequence of the 
events which have transpired, coupled 
with a direct claim by way of demand for 
judgment of what the plaintiff expects and 
hopes to recover, is a measure of clarity 
and safety; and even the demand for 
judgment loses its restrictive nature when 
the parties are at issue, for particular legal 
theories of counsel yield to the court’s 
duty to grant the relief to which the pre- 
vailing party is entitled, whether de- 
manded or not.” 


The present complaint relates the sequence 
of events upon which relief is asked. The 
complaint is 28 typewritten pages and, in 
my opinion, will not be made any clearer by 
having plaintiffs amend it. All that would 
be accomplished would be to make the com- 
plaint longer and delay the action. 


Defendants’ motions are denied. 


It is so ordered. 


[] 69,818] Morris J. Lipp, t. a. Midwest Poster Exchange v. Natl. Screen Service 
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Private Enforcement and Procedure—Pre-trial Procedures—Stipulation as to Disposi- 
tion of Related Cases.——Where it had been agreed in a pre-trial stipulation that if a 
specified case resulted in a final judgment that no conspiracy or unlawful monopoly existed, 
it would be determinative in six other related cases, a summary judgment was proper in 
both the named cases and a seventh one, not expressly included in the stipulation, in which 
there was one count naming the respondent in each of the other cases. The issues had 
been already decided in earlier litigation, and plaintiffs had made no reservations as to 
issues or evidence in the stipulation. 

See Private Enforcement and Procedure, Vol. 2, J 9013. 
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For the defendant: Edward W. Mullinix and William A. Schnader of Schnader, Harrison, 
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Opinion 

Krart, District Judge: [Jn full text]: 
This action is one of seven closely related 
actions all of which are before us on de- 
fendants’ motions for summary judgment, 
inter alia, Since, in our view, defendants 
are entitled to judgment, other questions 
argued become moot. 


All seven actions are private antitrust 
suits which are factually identified with 
Lawlor v. National Screen Service Corp., et 
al., Civil Action No. 10,020 (“Lawlor’’). 
Six of the cases? were commenced in 1950, 
soon after the original Lawlor action. In 
each of the six, action was brought against 
the same defendants as in Lawlor and, in 
each, respective counsel were the same as 
in Lawlor. 


At pre-trial conferences held in October 
and November 1957, prior to the trial of 
the Lawlor case, we noted the pendency of the 
six companion cases, and suggested that the 
parties endeavor to reach some agreement 
which would obviate the necessity to retry 
in any of the companion cases certain of the 
issues to be litigated in the Lawlor case. 
After extensive discussion of the matter, 
the parties came to an agreement which we 
dictated on the record in their presence at 
the pre-trial conference of November 4, 
1957. The pertinent part of that agreement 
reads: 


“In the remaining six cases if, by final 
judgment in whatever shall have been the 
court of last resort, it is determined in 
Civil Action No. 10,020 that no conspiracy 
or unlawful monopoly existed, that find- 
ing shall be determinative of that issue 
in the remaining six cases. On the con- 
trary, if such final determination therein 
shall be that the unlawful conspiracy or 
monopoly did exist, then the remaining 
six cases shall be consolidated for trial 
and tried without a jury.” 


At the pre-trial conference, counsel for 
the defendants called our attention to Civil 
Action No. 22,707, the seventh case now 
before us. That action was commenced in 
1957, and differs from the other six cases 
only in one respect. In No. 22,707, the 
plaintiffs in the other six cases, together 
with the plaintiffs in the Lawlor case, acting 
through their same counsel, filed a single 
complaint containing seven separate counts, 
one for each of the plaintiffs in the original 


1 Nos. 11,136 (the instant case), 11,137, 11,138, 
11,376, 11,597 and 11,678. 
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seven cases. Each count claims damages for a 
designated plaintiff for the period subse- 
quent to the commencement of the original 
case brought by that plaintiff. 


It was agreed, after some discussion that 
no express stipulation respecting No, 22,707 
was necessary. The following colloquy 
occurred: 


“Mr, Anderson: * * * as a practical 
matter, that suit being merely supple- 
mental to this suit, as Mr. Mullinix says, 
and Mr. Ward, it simply carries on, it 
simply brings the other case down to 
date. And, certainly, if, as we have as- 
sumed, for instance, that the Court finds 
that there is no liability here, no violation 
of the Sherman Act, this second suit will 
certainly be dead when its parent dies. 

x * x 


“Mr. Nizer: * * * I agree with Mr. 
Ward and Mr. Anderson that when Your 
Honor has disposed of this matter this 
will fall into place in some way for quick 
disposition.” 

The Lawlor case was tried in November 
and December 1957, and January 1958, and 
resulted in judgment for the defendants. 
The conclusions of law, following 140 find- 
ings of fact and forming the basis for that 
determination, included the following: 


“3. The defendant, National Screen, did 
not monopolize or attempt to monopolize 
within the meaning of Section 2 of the 
Sherman Act. 

“4. No defendant herein combined or 
conspired with any other defendant or 
defendants within the meaning of Section 1 
of the Sherman Act.” 


On plaintiffs’ appeal, the judgment was 
affirmed without dissent [1959 TRADE CASES 
7 69,446], 270 F. 2d 146 (3d Cir, 1959). The 
Supreme Court denied plaintiffs’ petition for 
certiorari, 362 U. S. 922 (1960), and the 
time for a request for rehearing thereon 
expired April 15, 1960. 


On April 29, 1960, defendants filed mo- 
tions for summary judgments in the six 
companion cases. The motions were based 
on the judgments in favor of the defendants 
as to the monopoly and conspiracy issues 
in the Lawlor case, and on the stipulated 
binding effect of that determination in the 
six companion cases. 


On May 18, 1960, defendants moved for 
summary judgment in No. 22,707, on the 
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ground that the final judgment in the Lawlor 
case, made binding on the plaintiffs -in the 
six companion cases by the pre-trial stipu- 
lation, was dispositive of those same plain- 
tiffs’ claims in No. 22,707. 


Since the issues of liability were deter- 
mined adversely to the plaintiffs in Lawlor, 
the clear and unequivocal terms of the pre- 
trial agreement require judgments for the 
defendants in the six companion cases, which 
were expressly made the subject of the 
agreement. Plaintiffs’ contentions to the 
contrary are wholly devoid of merit. 


Plaintiffs assert that they have not “had 
their day in court.” They urge the fact that 
at the Lawlor trial, on objection, we ex- 
cluded certain evidence inadmissible in the 
Lawlor trial which might have been admis- 
sible in the trial of one of the six companion 
cases. Our ruling was clearly correct for 
the reason, as we then stated, that “the 
stipulation did not embrace any agreement 
that evidence which was admissible in one 
case not on trial should be admissible in the 
case now on trial though otherwise inadmis- 
sible therein.” 


Plaintiffs further contend that the judg- 
ment of dismissal in Lawlor “was based, 
in large part, on dozens of the court’s find- 
ings of fact peculiar to the plaintiffs in that 
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case, and, therefore, totally inapplicable to 
any of the cases involved in these proceed- 
ings.” Even if such be the fact, it affords 
no sufficient reason to nullify a stipulation 
clear and unequivocal in its terms, free of 
any limitation or qualification and entered 
into only after the most thoughtful and pro- 
longed consideration and discussion among 
counsel. The actions had then been pending 
for some seven years and Lawlor had al- 
ready had, before trial, a noteworthy appel- 
late history. Presumably, all of the mature, 
experienced and able counsel were quite 
aware of the existing factual circumstances 
in each of the cases and none would have 
hesitated to insist upon appropriate reserva- 
tions, conditions or qualifications to the stip- 
ulation, had a substantial difference in facts 
in any case so required. 


Once judgments have been entered in the 
six companion cases, it follows that defend- 
ants are entitled to judgment in No. 22,707, 
since, as plaintiffs’ counsel expressed it, 
“this second suit will certainly be dead 
when its parent dies.” 


Order 


NOW, September 22, 1960, it is ordered 
and decreed that defendants’ motion for 
summary judgment be, and it is, granted, 
and judgment is entered for defendants. 


[1 69,819] George W. Warner & Co., Inc. v. The Black & Decker Mfg. Co., Inc., 


and Gus F. Fischer. 


In the United States District Court for the Eastern District of New York. Civil 


Action No. 19039. Dated September 30, 1960. 


Sherman and Clayton Antitrust Acts 


Price Discrimination—Treble Damage Action—Production of Books and Records— 
Cutoff Date—A demand for books and records in a treble damage action charging price 
discrimination properly included invoices and other papers dated after commencement 
of the action since the price discriminations charged in the complaint were of a con- 
tinuing nature. 


See Private Enforcement and Procedure, Vol. 2, J 9013.825. 


For the plaintiff: Daniel Kornblum. 


For the defendants: Milbank, Tweed, Hope & Hadley (Edward J. Reilly, Jr., of 


counsel). 


Asruzzo, District Judge [Jn full text]: 
The plaintiff instituted this action against 
The Black & Decker Manufacturing Com- 
pany, Inc. (B. & D.), alleging in its amended 
complaint three causes of action wherein 
plaintiff alleged that it was a former dis- 


tributor of tools manufactured by B. & D. 
and was blacklisted by B. & D. because of 
plaintiff's refusal to comply with B. & D.’s 
demand that plaintiff sell B. & D.’s tools to 
governmental agencies at discriminatory re- 
sale prices fixed and controlled by B. & D. 
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in violation of the Sherman Act, 15 U.S. C.A. 
1, the Clayton and Robinson-Patman Acts, 
15 U. S. C. A. 13, and in prices charged by 
B. & D. for replacement and repair parts, 
1S Uses. CxAs13(a)(e). 


Plaintiff demands damages for $100,000 
trebled and, in addition, seeks an injunction 
requiring B. & D. to sell its products to 
plaintiff on the same terms and conditions 
as B. & D’s products are sold to franchised 
distributors. 


The defendant Fischer was the New York 
and Newark manager of B. & D.’s sales 
and service branches. 


A more comprehensive summary of the 
plaintiff's causes of action will be found in 
277 F. 2d 787 [1960 Trapr Cases { 69,707]. 


In June, 1959, plaintiff served a notice 
of the taking of the deposition of B. & D. 
by its managing agent, one Edward V. 
Dempster, in charge of B. & D.’s New York 
and Newark branches, upon oral examina- 
tion and in its notice plaintiff demanded that 
B. & D. produce upon the examination 
books, records, papers and documents set 
forth in the demand. 


The defendants moved for an order pur- 
suant to Rule 30(b) of the Federal Rules of 
Civil Procedure vacating or modifying plain- 
tiff's notice of examination on the ground 
that the demand in said notice for the pro- 
duction of books, records, papers and docu- 
ments is unauthorized by the rules. 


Subsequent to oral argument of the mo- 
tion, an affidavit was submitted by defend- 
ants’ counsel in which he stated that he had 
agreed to make available to plaintiff’s attor- 
ney all the documents responsive to plain- 
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tiff’s demand except invoices and papers, 
records, etc. which are dated subsequent 
to the commencement of the action. He 
contends that the documents dated subse- 
quent to the commencement of the action 
are not remotely relevant to the issues and 
what defendants may or may not have done 
during the period following the termination 
of the plaintiff's distributorship has no 
bearing on the case. He also states in his 
affidavit that plaintiff’s attorney had agreed 
not to require production of the invoices 
at the present time. Therefore, the only 
issue to be determined at this time is 
whether the plaintiff’s demand for the pro- 
duction of books, records, etc. is to be 
limited to the date this action was com- 
menced. 


In Civil Aeronautics Board, etc. v. Canadian 
C. Airways, 41 F. Supp. 1006 (S. D. N. Y.), 
it was said (p. 1008): 


“If it be that defendant has violated 
the provisions of law, and continues so 
to do, there is no good reason why the 
plaintiff may not produce evidence of 
defendant’s continuing wrongful conduct. 
United States v. Gaffney, 2 Cir., 1924, 10 
F. 2d 694. Furthermore, equity always 
speaks as of the date of its decree, and 
facts intermediate the filing date of the 
complaint and the time of trial are, in 
consequence, relevant and material] to the 
main issue.” 

The price discriminations alleged in the 
complaint are of a continuing nature and, 
therefore, not limited to those preceding the 
date of the commencement of this action. 


The defendants’ 
denied. 


motion, therefore, is 
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[69,820] United States v. The Procter & Gamble Co., et al. 


In the United States District Court for the District of New Jersey. Civil Action 
No. 1196-52. Filed September 22, 1960. 


Case No. 1150 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Department of Justice—Proceedings Before Grand Jury—Misuse—Intent as to Civil 
v. Criminal Action.—Institution of criminal proceedings before a Grand Jury solely for 
the purpose of obtaining evidence to be used in a civil suit is improper. Thus, where it 
was shown that the Government opinion was that criminal proceedings would not pro- 
vide appropriate relief in a particular case, even if an indictment could be obtained, there 
was misuse of the Grand Jury process. Abandonment of the criminal action in favor of 
a civil suit, using evidence obtained before the Grand Jury, would not, however, be 
improper if the Government initially intended and sought an indictment because its pre- 
vious investigation showed that it was an appropriate remedy, or if the Government had 
“a completely open mind as to what the appropriate remedy should be, civil, criminal or 
both”, when criminal proceedings began. The always existent possibility that an indict- 
ment might be returned and criminal proceedings decided upon will not, by itself, validate 
what is otherwise a misuse of the criminal process. 


See Department of Justice Enforcement and Procedure, Vol. 2, { 8225. 


Misuse of Grand Jury Proceedings—Relief—Impoundment of Grand Jury Testimony 
—Furnishing Respondent with Transcript— Where it was shown that there was a misuse 
of the Grand Jury process, but the Government had believed it proper to use the Grand 
Jury to obtain evidence solely for a civil action, there was an honest mistake as to the law 
and the drastic remedy of impounding all Grand Jury records, in which event the Gov- 
ernment’s entire case would be terminated, was considered inappropriate. Instead, a 
complete transcript was ordered given to respondents. The court noted, however, that 
if a similar use occurred after it had been condemned in U. S. v. Procter & Gamble Co. 
(1958 TravE Cases { 69,046) by the U. S. Supreme Court, “it might well be that a differ- 
ent and more stringent remedy would be considered appropriate.” 


See Department of Justice Enforcement and Procedure, Vol. 2, J 8225.593. 


For the plaintiff: Margaret H. Brass, Department of Justice, Chester A. Weiden- 
burner, U. S. Attorney, by Charles H. Hoens, Jr., Assistant U. S. Attorney. 


For the defendants: Cahill, Gordon, Reindel & Ohl, by Jerome Doyle, O’Mara, 
Schumann, Davis & Lynch, for Colgate-Palmolive Co.; Arnold, Fortas & Porter, by Abe 
Fortas, Bailey & Schenck, for Lever Brothers Co.; Royall, Koegel, Harris & Caskey, by 
Kenneth C. Royall, Dinsmore, Shohl, Dinsmore & Todd, by Richard W. Barrett, att, 
Stettinius & Hollister, by Charles Sawyer, Toner, Crowley, Woelper & Vanderbilt, for 
The Procter & Gamble Co.; Davies, Richberg, Tydings, Landa & Duff, by Shelby Fitze, 
McCarter & English, for Association of American Soap & Glycerine Producers, Inc. 


Opinion Re Grand Jury Transcript trails that looked fresh at the start faded 
a apes : he way. What seemed at the 

HartsHorne, District Judge [In full text]: along t é it 
When this case was before our highest beginning to be a case with a criminal 


: : cast apparently took on a different char- 
Court previously, the Court, after alluding acter as the events and transactions were 


to the claim that “the a eae Nada pee disclosed. U. S. v. Procter & Gamble 
criminal procedures to elicit evidence in [1958 Trave Cases $69,046], 356 U. S. 
civil case,” said: 677, 683-4 (1957). 


“& *& & Tf the prosecution were using 
that device it would be flouting the policy Thus the Court alludes to the lack of 
of the law * * * For all we know, the proof before it at that time, as to whether 
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this case did, or did not, come within that 
condemned category of those where the 
Department of Justice was using the Grand 
Jury “to elicit evidence in a civil case.” 
The Court concluded that if that misuse 
were the case, “the criminal procedure is 
subverted” and “ ‘good cause’ exists for 
wholesale discovery and production of the 
Grand Jury transcript”, taken under such 
conditions, to the defendants in order to 
nullify the advantage thus illegally obtained 
by this unlawful use of the Grand Jury by 
the prosecution. 


It should be noted that, until the enuncia- 
tion of the above principles of law by our 
highest Court in this case, the United States 
Department of Justice had held the view 
that the law was to the contrary, and that 
the Government had the legal right to use 
the Grand Jury simply to elicit evidence in 
and for a civil case. Such is the testimony 
taken in this case of former Attorney Gen- 
eral McGrath, who held that office when 
the Grand Jury in question was impanelled, 
and such is the memorandum written at that 
time by Victor H. Kramer, the then head 
of the Litigation Section of the Antitrust 
Division of the Department of Justice. It 
is also the public statement at that time 
of former Assistant Attorney General, now 
Judge, Barnes. (Testimony May 12, 1955 
before Special Antitrust Subcommittee of 
the Judiciary Committee, House of Repre- 
sentatives. ) 


Since the defendants were naturally par- 
ticularly desirous of seeing the testimony 
of the many witnesses before the Grand 
Jury herein, which sat for well over a year, 
they proceeded, after the above decision, in 
turn by interrogatories, by demand for the 
production of Government documents under 
F. R. C. P. 34, and by deposition, to seek 
to prove that there had been such a misuse 
of the Grand Jury entitling them to see this 
Grand Jury evidence. The answers to such 
interrogatories revealed the fact that on 
November 14, 1952, toward the close of the 
Grand Jury hearings, Attorney General 
McGranery, who had succeeded Attorney 
General McGrath, approved the recom- 
mendation of the then head of the Antitrust 
Division, Mr. Newell Clapp, that the Grand 
Jury not be asked to find an indictment, but 
that a bill in equity be filed for “divesti- 
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tures or dissolutions imposed in civil pro- 
ceedings” upon the basis of the evidence 
produced before the Grand Jury. Upon 
such proof, this Court then ordered that the 
transcript of the evidence before the Grand 
Jury, taken after the approval of the above 
mentioned recommendation by the Attorney 
General, be made available to the defend- 
ants. See U. S. uv. Procter & Gamble [1959 
TravE Cases 69,458], 175 F. Supp. 198 
(1959). 


On the theory that this action by Attor- 
ney General McGranery might in fact have 
been the attitude of the Department of 
Justice from the very beginning, the defend- 
ants then demanded the production of ex- 
tremely voluminous intraoffice documents 
of the Department of Justice bearing upon 
this case. This at once raised the question 
of governmental privilege. See opinion, 
U. S. uv. Procter & Gamble [1960 TRADE 
Cases J 69,735], filed May 27, 1960, not yet 
reported. The parties as well took the 
depositions in that regard of former Attor- 
neys General McGrath and McGranery, of 
Mr. Browning, the then Executive Assist- 
ant to Mr. McGrath, and now the Clerk of 
the United States Supreme Court, of Mr. 
Morison, the head of the Antitrust Division 
under Attorney General McGrath, of Mr. 
Clapp, the head of the Antitrust Division 
under Attorney General McGranery, of Mr. 
Kramer, the former head of the Litigation 
Section of the Antitrust Division, and of 
Mr. Walker Smith, in actual charge of the 
Grand Jury when it sat at Newark. 


[Types of Intent—Effect on Use 
of Evidence] 


The resultant question now before this 
Court thus is, whether or not, from the 
very beginning, the prosecution had been 
using criminal procedures to elicit evidence 
in a civil case. 


The crux here is, what did the Depart- 
ment of Justice intend, seek, and therefore 
do, when it called and actually used the 
Grand Jury? There are in general three 
possible situations as to the intention and 
desire of the Department of Justice during 
that period. (1) Did it intend and seek that 
an indictment result, because it believed 
from its previous investigation that that was 
the appropriate remedy? (2) Did it then 


1 For special cause the Court also ordered the 
testimony of a deceased Grand Jury witness 
turned over to defendants [1959 TRADE CASES 
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{ 69,554], 180 F. Supp. 195 (supplemental opin- 
ion, 1960). But this is immaterial to the present 
issue. 
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have a completely open mind as to what 
the appropriate remedy should be, civil, 
criminal, or both? (3) Did it intend and 
seek a civil remedy solely, because its pre- 
vious investigation indicated that only a 
civil remedy would be appropriate and effec- 
tive? Though, of course, in this last situa- 
tion, if unexpected evidence was produced, 
and it became clear that a criminal remedy 
was not only possible but would be appro- 
priate and effective, the Department then 
naturally, as former Attorney General Mc- 
Grath in fact testifies, always had the right 
to pursue that criminal line. 


Clearly, if the first situation occurred and 
an indictment was intended from the begin- 
ning, there would be no misuse of the Grand 
Jury. This the record, as set forth below, 
clearly shows did not occur in this case. 


Clearly, if the second situation occurred, 
with an indictment and a civil remedy, 
either or both of them intended and sought 
by the Government, depending on the evi- 
dence produced, there would be no misuse 
of the Grand Jury. This the record, set 
forth below, clearly shows did not occur 
here. 


But, if the third situation occurred, and 
the sole intent and desire, not to say ex- 
pectation, of the Government was that a 
civil remedy alone should eventuate with 
evidence calling for an indictment as merely 
an unexpected bare possibility, the which 
indictment did not then even appear appro- 
priate, according to the then existing prac- 
tice of the Department of Justice, obviously 
a misuse of the Grand Jury did occur, at 
least until that unexpected bare possibility 
actually eventuated. Obviously, under such 
circumstances, with such eventuality lack- 
ing, the Grand Jury was then being used 
“for the purpose of gaining evidence * * * 
to file a civil suit,” to quote the language 
of Kramer, the then Chief of the Litigation 
Section of the Antitrust Division, in his 
memorandum to Morison, the then head of 
the Antitrust Division of the Department of 
Justice, written shortly before the Grand 
Jury was authorized in this case. Yet this 
last is exactly the situation that existed in 
the case at bar, as the record hereinafter 
set forth will show. 


[Technical Possibility of Indictment 
as a Factor] 


Before turning to the facts, it would be 
desirable to clarify the effect of the ever 
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present, though unexpected, bare legal pos- 
sibility of the production of evidence before 
the Grand Jury, which not merely would 
support an indictment, but make an in- 
dictment practically both appropriate and 
desirable from the standpoint of the Gov- 
ernment. Here the well established prin- 
ciple must be borne in mind that equity has 
no general jurisdiction over cases brought 
for the violation of the Sherman Act, but 
only has jurisdiction based on a criminal 
violation of the Act in order to prevent the 
recurrence of such a violation in the future. 
See U. S. v. Procter & Gamble [1959 TravE 
Cases { 69,554], 180 F. Supp. 195, 204 
(1959); United States v. Swift, 188 F. 92, 96 
(D. C. N. D. Ill. 1911); Standard Sanitary 
Manufacturing Co. v. United States, 226 U. S. 
20952741912) 733 "Se GES9, S7-L. Ed? 102; 
In re Petroleum Industry Investigation [1957 
TravE Cases { 68,774], 152 F. Supp. 646 
(D. C. E. D. Va. 1957). Thus the techiiical, 
if not practical, basis for an indictment must 
exist in every case where a civil remedy 
lies. If the existence of such an unex- 
pected bare possibility suffices to constitute 
the use of the Grand Jury for criminal pur- 
poses, in addition to its use to obtain evi- 
dence on which to base a civil remedy, 
which last is definitely sought, it would then 
be impossible for any such misuse of the 
Grand Jury ever to occur. In other words, 
our highest Court, if such were the case, 
would then have spent a substantial portion 
of its opinion in this case in the discussion 
of a legal impossibility—a rather surprising 
conclusion. 


Furthermore, as stated above, the crucial 
question is what the Department of Justice 
was actually intending and seeking to do, 
when it called and actually used the Grand 
Jury. This obviously determines the use, 
or misuse, of the Grand Jury in fact, not 
the ever present existence of an unexpected 
bare legal possibility, which is not being 
sought by the Department and which does 
not in the slightest affect the action of the 
Department of Justice in using the Grand 
Jury, and which is thus immaterial so far 
as the use or misuse of the Grand Jury is 
concerned. 


It is in exactly this practical light that 
we must read the allusion in the dissenting 
opinion in this case of Mr. Justice Harlan, 
U. S. v. Procter & Gamble [1958 Trapr 
Cases { 69,046], 356 U. S. 677, 689, when he 
speaks of the institution of the Grand Jury 
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investigation “without the thought of ob- 
taining an indictment.” Obviously, from the 
context as well as for the above reasons, 
he was not there alluding to any thought as 
to this unexpected bare legal possibility, but 
to the ordinary thought of an indictment, 
which the Government intended and desired. 


[Divestiture as Principal Objective] 


What, then, are the facts as to the inten- 
tion of the United States, acting through 
the Department of Justice, its desires, or 
even expectations, previous to the decision 
issued by Attorney General McGranery, 
alluded to above, and perhaps at the very 
time the Grand Jury was impanelled? 


We must first note that we are now deal- 
ing with facts that occurred more than 
eight years ago, and as to which the de- 
ponents testified but a few months ago. 
Obviously the human memory cannot be 
meticulously accurate after such a lapse of 
time, particularly as to mere details. Hence 
much greater credence must be given to 
evidence, particularly as to matters which 
then appeared of relatively minor impor- 
tance, if that evidence is in the form of 
writings made on that very occasion eight 
years ago, than if it is in the form of oral 
testimony rendered eight years after the 
occurrence. For the same reason, when 
there is a variance between evidence from 
the same witness, as he wrote it eight years 
ago in advising the Department of Justice, 
and his recent recollection in that regard, 
obviously greater reliance must be had on 
his contemporaneous writings. This must 
be borne in mind, for instance, in consider- 
ing the testimony of witnesses Smith and 
Kramer, whose recent testimony appears to 
be shaded, and only shaded, a bit differently 
from their written advices to the Depart- 
ment of Justice eight years ago, as to how 
to proceed with the Grand Jury herein. 


As noted, Smith, of the Department of 
Justice, was authorized to conduct the 
Grand Jury proceedings. But shortly before 
the Grand Jury was authorized, and as a 
result of his preliminary study of the soap 
and detergent industry, he wrote to his 
superior, Mr. Kramer, on March 21, 1951, 
regarding the situation and the calling of a 
Grand Jury, alluding to 

“the inadequacy of either injunctions or 

criminal prosecutions as remedies * * * 

The conclusion seems inescapable that 

unless divestiture or dissolution are em- 
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ployed * * * the Big-3 * * * will 
continue * * * to exploit the public 
with monopoly prices * * * Though 
we are not now in a position to make any 
appraisal or choice of specific relief meas- 
ures, we are convinced that divestiture or 
dissolution is both necessary and prac- 
ticable.” 


On receipt of this letter, Kramer at once 
wrote Morison, the then head of the Anti- 
trust Division, alluding to the joint con- 
clusion of both Kramer and Smith that 
“divestiture would constitute the only effec- 
tive relief in the soap industry.” In addi- 
tion, Kramer wrote: 


“You will observe that we propose to 
use a Grand Jury for the purpose of 
gaining evidence. If evidence of a law 
violation is obtained, we propose to file 
a civil suit. (Whether we should in addi- 
tion file a criminal proceeding is, in my 
judgment, at the best highly doubtful.) 
I have no doubt that the use of a Grand 
Jury to obtain evidence of a violation of 
law under these circumstances is entirely 
appropriate and consistent with the his- 
toric role of a Grand Jury * * *” 


On the very day Morison received that 
memorandum from Kramer, he sent a mem- 
orandum to the Attorney General recom- 
mending that a Grand Jury be impanelled 
in Newark to investigate accordingly. This 
memorandum, however, never reached At- 
torney General McGrath personally. It did 
reach the Deputy Attorney General, Mr. 
Peyton Ford. Ford, in his official capacity, 
accordingly wrote Smith the usual form 
letter authorizing him to take Grand Jury 
proceedings in the District of New Jersey 
and such other steps as he might be advised. 
This form letter, of course, was in general 
terms authorizing criminal as well as other 
proceedings, but the actual intent of the 
Department of Justice was obviously “for 
the purpose of gaining evidence * * * to 
file a civil suit,” recommended as above. 


[Purpose of Impanelling Grand Jury] 


The evidence of Morison, the head of the 
Antitrust Division, and of Clapp, his suc- 
cessor, is to the same effect as that of Smith 
and Kramer, that the purpose of the De- 
partment in impanelling the Grand Jury 
from the very beginning was to establish 
the existence of a monopoly on which to. 
base a civil complaint only. On March 23, 
1951, but a couple of weeks before the 
Grand Jury was authorized, Morison wrote 
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the Attorney General asking authority to 
impanel it, saying that this was “in order 
to determine whether or not the existence 
and operation of this apparent monopoly 
may be established by admissible evidence.” 
This same intent was echoed by Morison’s 
successor, Clapp, in his memorandum to 
Attorney General McGranery of November 
13, 1952, toward the close of the Grand 
Jury sessions. In this written communica- 
tion, which, be it noted, is not oral testi- 
mony based upon an eight year memory, 
Clapp said as to this case: 


“The basic thrust of our case will be 
against the monopolization. Thus this is 
not the type of case in which under the 
policy that has been in effect for the past 
five years or more we would proceed 
criminally * * *” 


In this same memorandum, Clapp asked 
for “divestitures or dissolutions imposed in 
civil proceedings.” These two memoranda, 
written some eight years ago, at the time 
in question, indicate that the Department of 
Justice had exactly the same intent to pur- 
sue civil proceedings only and not criminal 
proceedings, both before the Grand Jury 
was impanelled and at substantially the end 
of its lengthy sessions. What clearer evi- 
dence of the misuse of the Grand Jury could 
be asked? 


_In the order impanelling the Grand Jury 
be it noted that former Attorney General 
McGrath personally played no part what- 
ever, if indeed he knew of its impanelling. 
Though he had been visited months previ- 
ously by counsel for one of the defendants, 
apparently as a result of the preliminary 
investigation of the Department as to the 
soap situation. 


All the parties and all the deponents agree 
that an equitable remedy leading to possible 
divestiture or dissolution of the defendants 
was what the Department of Justice as a 
whole had in mind as being “both necessary 
and practicable.” But much is made by the 
opposing parties of the claimed difference 
in the testimony this year of former Attor- 
ney General McGrath, and that of his above 
named subordinates, on the point of pos- 
sible additional criminal proceedings as well, 
following the Grand Jury investigation. 
However, to this Court it would seem that 
this difference in the words of such testi- 
mony was really “a distinction without a 
difference.” While the former Attorney 
General testified that the “highly doubtful” 
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possibility of an indictment, in addition to 
an equitable remedy, was never discussed 
with him, he at the same time said: 


_“I am sure the Department had the 
right at all times to seek an indictment 
if information was elicited in the Grand 
Jury that warranted that * * *” 


In other words, if this indictment possibility 
was not expressly mentioned at this discus- 
sion (as Morison testified it definitely was), 
he (McGrath) had such a bare possibility 
definitely in mind. Indeed, it is incredible 
that anyone with sufficient legal competence 
to be engaged by the Department of Justice, 
let alone an Attorney General, could pos- 
sibly overlook any such legal possibility, 
and decide to foreclose the Government 
definitely from exerting such rights if per- 
chance they were justified by unexpected 
evidence. What doubtless happened in fact 
would seem to be, that the former Attorney 
General, having no personal connection 
with, or knowledge of, the calling of the 
Grand Jury, and merely having had his 
attention called to the Grand Jury there- 
after by those connected with one of the 
defendants, simply remembered the major 
purpose that was in the mind of the De- 
partment—the defendants’ divestiture or 
dissolution—and completely forgot, after 
eight years, any allusion to the constantly 
existing legal tail to the dog. 


But, in any event, it would seem imma- 
terial whether this bare legal possibility 
was alluded to in words to the Attorney 
General or not. He testified he definitely 
had it in mind and, if he had it in mind, 
as far as he was concerned it existed, just 
as much as it did in the minds of those 
who put that thought into words. Thus 
the fact seems clear that all that the entire 
Department of Jutsice intended, expected, 
and desired, when it impanelled the Grand 
Jury, was to obtain such testimony as would 
justify the equitable remedy of divestiture 
or dissolution. Further that, while it recog- 
nized that it always had the legal right to 
seek an indictment, if unexpected testimony 
rendered same not only feasible from the 
trial standpoint but practicable from the 
resultant effect upon the defendants, such an 
indictment was “at the best highly doubt- 
ful,’ and neither desired, expected, nor 
intended by the Department of Justice. 
Therefore, actually the representatives of 
the Department of Justice “propose[d] to 
use a Grand Jury for the purpose of gaining 
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evidence * * * [in] a civil suit.” Since 
this is quite clear from the above oral and 
written evidence—of former Attorney Gen- 
eral McGrath himself and from the docu- 
ments written at the time by his subordinates 
in the Department of Justice—this fact must 
be considered settled. This is without even 
considering the evidence to the same effect 
of the so-called “withdrawn” affidavit of 
McGrath and the memorandum. of Mr. 
Royall, upon which the affidavit was par- 
tially based, let alone the fact that neither 
of these documents could be given much 
weight anyway, since both are of such re- 
cent origin, years after the occurrences with 
which they deal, and one of them comes 
from a source which would naturally have 
to be considered as biased. 


In addition, the testimony of former At- 
torney General McGrath, as to his intent 
concerning the use of the Grand Jury, 
seems to be entirely beside the point for 
yet another reason. There is no evidence 
that he knew anything about the impanelling 
of the Grand Jury when it occurred. Indeed, 
the first he knew of it appears to be when 
he was approached by counsel and certain 
of the officials of one of the defendants, 
after the Grand Jury had been impanelled 
and it had subpoenaed literally hundreds 
of thousands of defendants’ documents. 
Indeed, Mr. McGrath further adds: “The 
so-called soap case never entered my mind 
after these conferences.” 


Nor did the former Attorney General 
ever personally announce a decision as to 
the purpose with which the Grand Jury 
should proceed. When asked if the Depart- 
ment should contain a record of such a 
decision, had he made one, he said, “It 
certainly should.” But the case is barren of 
any testimony as to any such decision. 
Moreover, Morison, the head of the Anti- 
trust Division under McGrath, who was 
called in by him after the above confer- 
ences of defendants’ representatives with 
him, deposes: 


“There were no recommendations made 
by the Attorney General to me or no 
orders conveyed from the Attorney Gen- 
eral to me as to any disposition of the 
Grand Jury while he was in office.” 


Since it is the actual misuse of the Grand 
Jury which constitutes its subversion, and 
not simply the undisclosed, and therefore 
unacted on, intent of the Attorney General 
in that regard, it is therefore clear that in 
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this peculiar situation, no matter what 
McGrath’s own personal intent was, and 
whether or not it differed with those of 
his subordinates, (which, as seen above, it 
did not materially), his undisclosed intent 
is quite immaterial. This intent, not being 
disclosed, was never carried into effect, as 
it otherwise and normally would have been, 
and, at least by it, there was no subversion 
of the Grand Jury. 


[Temporary Consideration of Separate 
Actions] 


The Court feels it should allude to a 
certain temporary angle of this Grand Jury 
proceeding, even though the Department 
of Justice does not allude thereto in its 
briefs filed on this motion. We must bear 
in mind that household soaps and industrial 
soaps differ substantially in both their pro- 
duction and their distribution, and the civil 
complaint herein refers to household soap 
and detergents only. The record shows 
that on February 1, 1952, before any oral 
testimony had been taken, there was ar 
allusion in a Department of Justice memo- 
randum to “the civil soap case and criminal 
cases in industrial soaps and glycerine.” 
This consideration of the criminal aspect of 
a matter, quite different from the civil com- 
plaint in this case, had but the shortest life. 
But a month and a half later, on March 19, 
1952, the industrial soap matter was alluded 
to by the Department of Justice as “gen- 
eral litigation,’ as to which a civil “com- 
plaint” was to be submitted, in the same 
fashion as the civil complaint which is the 
basis of the present proceeding as to house- 
hold soap. There is nothing whatever to 
indicate that any such criminal aspect of 
the industrial soap litigation was sought 
by the Department previously and when the 
Grand Jury was impanelled. It arose only 
after the Government had obtained a large 
number of the defendants’ documents but 
before a single witness had testified. Finally, 
this industrial soap angle was dropped, 
criminally at least, almost immediately. 


Obviously this angle had nothing to do. 
with the impanelling of the Grand Jury. 
Obviously it only affected the use of the 
Grand Jury for the month and a half it 
was being temporarily considered. Whem 
dropped it obviously did not affect the use 
of the Grand Jury thereafter, i, e., from 
the very beginning of the oral testimony. 
Presumably plaintiff’s briefs do not allude 
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thereto because the situation, weak as it is, 
could not possibly have any practical, but 
only an academic, effect. That is because 
this temporary consideration of this differ- 
ent criminal aspect could only affect the 
documents upon which it was based, not 
the oral testimony which had not then been 
taken, and these documents are presumably 
all defendants’ documents, as to which all 
Parties are fully advised. 


[Completion of Grand Jury Proceedings 
as Factor] 


To bolster up their contention that the 
Department of Justice always intended a 
criminal outcome of the Grand Jury investi- 
gation of the household soap industry, and 
in entire disregard of the documents to the 
contrary written by Smith, Kramer and 
Morison before the Grand Jury was im- 
panelled, plaintiff alludes to the recent oral 
testimony of Kramer that he and Smith 
agreed to make no “decision” or “conclu- 
sion” not to proceed criminally, until after 
the great bulk of the witnesses before the 
Grand Jury had been heard orally. But it 
is quite clear that this “decision” and “con- 
clusion” referred to a final decision and 
conclusion, made after the ever present, 
but unexpected, legal possibility of an indict- 
ment had failed to eventuate in fact. Nor 
does the above show that either Smith or 
Kramer ever intended, expected or desired 
that any such indictment would result. In 
fact their written statements at the time 
are to the contrary, and, as stated above, 
it is the Government’s intent and desire 
which is the determining factor. To the 
same effect is plaintiff's reliance upon the 
depositions of Morison and Clapp. Their 
evidence in no way shows that they had an 
“expectation,” to use the plaintiff's term, of 
a criminal indictment, nor that an indict- 
ment was ever “sought.” Neither witness 
testified that the Department was seeking 
an indictment. 

Finally, plaintiff is simply incorrect when 
it says: 

“The determination that the prior crimi- 
nal case had proved ineffective was based 
upon the facts developed during the 
course of the Grand Jury’s investigation.” 

The exact contrary is shown to be the fact 
by the above mentioned memorandum from 
Smith to Kramer of March 21, 1951, by the 
memorandum of Kramer to Morison of 
March 23, 1951, both of them before the 
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impanelling of the Grand Jury was even 
authorized, and by the memorandum of 
Morison to Attorney General McGrath of 
March 23, 1951, taken in connection with 
that of Clapp to Attorney General Mc- 
Granery of November 13, 1952, the latter 
having been written as the Grand Jury ses- 
sions had been almost completed, In them 
Smith, Kramer and Morison, before the 
impanelling of the Grand Jury, alluded to 
the same basis for not considering a crimi- 
nal remedy effective, as did Clapp in his 
memorandum to Attorney General Mc- 
Granery, toward the very end of the Grand 
Jury sessions. Smith and Kramer, from 
past experience, stated that they considered 
a criminal remedy inadequate; they con- 
sidered “divestiture * * * the only effective 
relief’ against this monopoly. So Mori- 
son, on receipt of these recommendations, 
immediately asked for a Grand Jury to 
investigate this “monopoly.” After almost 
all the Grand Jury witnesses had been 
heard, Clapp wrote Attorney General Mc- 
Granery as to this “monopolization.” To 
remedy this, he advised “only * * * di- 
vestitures or dissolutions.” The Depart- 
ment’s viewpoint that a criminal remedy 
would be ineffective was the same, both 
before the Grand Jury had been impanelled 
and after its sessions had substantially come 
to an end. Plaintiff's above claim is there- 
fore clearly incorrect. 


[Remedy: Impoundment of Records v. 
Copy of Transcript] 


In conclusion, it thus appears that the 
situation in regard to the present defend- 
ants, as known to the Department of Justice 
when it called and used the Grand Jury 
in this case, was not a “case with a criminal 
cast.” It was not one where the criminal 
“trails” looked “fresh at the start.” On the 
contrary, as those in actual charge of the 
Grand Jury recommended at the time, mere 
“injunctions. or criminal prosecutions as 
remedies” were inadequate, and equitable 
“divestiture or dissolution is both necessary 
and practicable.” Again, as Kramer said: 


“x %* %& we propose to use a Grand 
Jury for the purpose of gaining evidence. 
If evidence of a law violation is obtained, 
we propose to file a civil suit * * * the 
use of a Grand Jury to obtain evidence 
of a violation of law under these circum- 
stances is entirely appropriate * * *” 
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Further, the Grand Jury was impanelled 
for the express purpose of endeavoring to 
obtain evidence to justify the “divestiture 
or dissolution” of an apparent “monopoly.” 
As to such monopolies, it was then the 
policy of the Department of Justice to pro- 
ceed against them not criminally, but civilly. 


Obviously the prosecution was thus “using 
criminal procedures to elicit evidence in a 
civil case,” to quote from the Supreme Court 
in its above decision in this case. Hence 
the United States was, to quote from the 
same decision, “flouting the policy of the 
law” and “criminal procedure is subverted.” 
To continue the use of the language of our 
highest Court, and to apply here the very 
remedy laid down by our highest Court as 
appropriate in the present circumstances, 
the “production of a [the] Grand Jury 
transcript” [brackets this Court’s] to the 
defendants is “warranted.” 


One of the defendants again urges that 
because of the above “subversion” of crimi- 
nal procedure all the Grand Jury testimony, 
together with all leads obtained by the 
Government therefrom, be impounded and 
suppressed. This would, of course, ter- 
minate the Government’s entire case. It 
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would completely frustrate the intent of the 
Congress in enacting the Sherman Act. 
Indeed, this very claim by this very de- 
fendant has already been ruled on adversely 
by this Court [1959 Trape Cases {| 69,554], 
180 F. Supp. 195 (1959). To repeat. the 
grounds of that decision would obviously 
be unnecessary and inappropriate. In any 
event, it is apparent that the defendant’s 
request for impounding was one which our 
highest Court clearly had in mind when it 
decided that the appropriate remedy under 
such circumstances of misuse was to turn 
over the Grand Jury testimony to the de- 
fendants for their use. 


Our highest Court doubtless then had in 
mind the fact that the Department of Jus- 
tice thought at that time that it was legally 
justified in taking. the action it did. But 
if the Department were to repeat such ac- 
tion now, in the face of the above decision 
of our highest Court that same was illegal, 
it might well be that a different and more 
stringent remedy would be considered ap- 
propriate. 

An order to turn over the Grand Jury 
transcript to the defendants may be pre- 
sented accordingly. 


Gulf Oil Corp. v. Claude E. Mays, individually and trading as Mays Gulf 


In the Supreme Court of Pennsylvania, Eastern District. No. 157 January Term 1960. 


Filed October 10, 1960. 


Appeal from Decree of the Court of Common Pleas of Berks County, Pa. SHANAMAN, 


President Judge. 


Pennsylvania Fair Trade Act 


Gasoline Fair Trade—Free and Open Competition—Price Fixing—An oil company, 
in order to bring itself within the exemption from the antitrust laws provided by the 
Miller-Tydings and the McGuire Acts as well as to bring itself under the Pennsylvania 
Fair Trade Act, must show affirmatively (1) that it is not in competition with a non-signer 
retailer for consumer accounts of the kind shown in Esso Standard Oil Co. v. Secatore’s, Inc. 
(1957 TravE Cases { 68,695), and (2) must refute the inference, drawn by the Court from 
parallelism in gasoline prices and an apparent practice of the companies selling gasoline 
to draw from each other’s supplies on occasion, that fair trade prices are not directed pri- 
marily at protection of trade or brand names, by showing that it was not a party to any 
agreement or conspiracy to fix prices. The interest of the State of Pennsylvania in pre- 
venting unlawful price fixing agreements makes necessary this proof, even though the 
retailer may, as here, admit the statements in the complaint that the gasoline was in “free 
and open competition” with products of the “same general class”. 


See Fair Trade, Vol. 1, J 3154.40, 3154.75, 3354.40, 


_ Fair Trade—Gasoline—Eligibility for Antitrust Exemption.—Enforceability of gaso- 
line fair trade agreements under Pennsylvania law has not been established. Sinclair 
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Refining Co. v. Schwartz (1959 Trape Cases { 69,586) merely held that gasoline is a “com- 
modity within the language of the Pennsylvania Fair Trade Act; it did not pass on 
enforceability of the nonsigner clause nor rule on whether gasoline meets the statutory 
tests (based on its competitive status) for immunity from Federal antitrust laws and 


application of the State law. 
See Fair Trade, Vol. 1, 1 3145.40. 


For the appellant: Harry W. Speidel, George B. Balmer, of Snyder, Balmer & Kersh- 
ner, and Raymond C. Schlegel, all of Reading, Pa. 


For the appellee: Richard A. Bausher, John T. Clary, of Stevens & Lee, George B. 
Clothier, Roy D. Jackson, Jr., all of Reading, Pa., Obermayer, Rebmann, Maxwell & 


Hippel, Philadelphia, Pa. 


Reversing and remanding 1959 Trade Cases ff 69,495. 


Opinion of the Court 


‘CoHEN, Judge [Jn full text]: On Septem- 
ber 15, 1955, Claude E. Mays purchased a 
gasoline service station in Berks County and 
began trading as Mays Gulf Service (Mays). 
On the same date Mays and Gulf Oil Cor- 
poration (Gulf) entered into a sales agree- 
ment whereby Mays agreed to purchase 
from Gulf all his requirements of “Gulf 
motor fuels” for resale at his gasoline sta- 
tion but not “less than 90,000 gallons of 
such motor fuels per annum.” The contract 
was to extend fifteen years. 


From the time the sales agreement was 
entered into until the time of hearing in the 
court below, Mays purchased more than the 
minimum required gallonage of Gulf motor 
fuels each year. 


When Mays and Gulf entered into the 
sales agreement, Gulf had no Fair Trade 
agreements with any of its retail dealers. 
On January 12, 1959, Gulf, acting pursuant 
to the Pennsylvania Fair Trade Act,’ en- 
tered into Fair Trade Agreements with its 
retail dealers establishing minimum retail 
prices for the sale of Gulf motor fuels.’ 
Mays did not sign an agreement with Gulf. 
Each non-signing retail dealer, including 
Mays, was duly notified that Gulf had en- 
tered into these agreements with other deal- 
ers and advised of the terms thereof. All 
Gulf’s retail dealers, including those who 
had not signed agreements, with the excep- 
tion of Mays, observed and complied with 
the stipulated prices. 

Despite warnings by Gulf, Mays con- 
tinued to sell such fuels at prices one cent 
less than the stipulated prices. 


1 Act of June 5, 1935, P. L. 266, as amended 
by the Act of May 25, 1956, P. L. (1955) 1756, 
§1, 73 P. S. 8§ 7, 8. 
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[Injunctive Relief] 


On March 26, 1959 Gulf filed an equity 
action against Mays in the Common Pleas 
Court of Berks County seeking to enjoin 
him from continuing to sell Gulf motor fuels 
at less than the stipulated prices. After a 
hearing, a preliminary injunction was denied. 
The matter then went to final hearing and, 
on December 30, 1959, a final injunction 
decree was entered by a divided court. This 
decree permanently enjoined Mays from 
selling Gulf motor fuels at less than the 
stipulated prices and is the basis of this 
appeal. 


[Retailer’s Arguments] 


Mays’ contentions are three-fold: (1) by 
reason of the sales agreement of 1955, etc., 
Mays became a dealer in a “captive” status 
and hence not within the Fair Trade Act 
provision; (2) in the absence of proof of 
any specific damage caused by Mays’ sales 
of Gulf motor fuels at less than the stipu- 
lated prices, Gulf is not entitled to injunc- 
tive relief; (3) the chancellor erred in his 
refusal to permit Mays to show that in 1958 
—prior to Gulf’s Fair Trade agreements— 
when he sold Gulf motor fuels at Gulf’s 
then recommended prices, he suffered a loss 
of business. 


[Purpose of Fair Trade Act] 


The accepted purpose of a fair trade act 
“is to prevent predatory price-cutting and 
cutthroat competition, and to protect own- 
ers and public alike against unfair practices 
in the distribution of articles of standard 
quality under a distinguished brand or mark.” 
Sinclair Refining Company v. Schwartz [1959 
TRADE CASES { 69,586], 398 Pa. 60, 63, 157 A. 


2 Of 1846 retail dealers in Pennsylvania, 1546 
signed agreements; of 63 dealers in Berks 


County, 56 signed agreements. 
| 69,821 
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2d 63 (1959). Such legislation has with- 
stood the challenge of transgressing the 
“due process” and “equal protection” clauses 
of the 14th Amendment on the ground that 
it is an appropriate exercise of the state 
police power reasonably calculated to pre- 
vent price-cutting and “loss-leader” practices 
which debase the good-will of a product 
known by its brand or trademark, injuring 
both the distributor and public in general. 
Old Dearborn Distributing Co. v. Seagram- 
Distillers Corp. [1932-1939 Trane CASES 
Teo o81 41) 299 Wa Sal83. 457 SeiGrs 199) 48il 
L. ed. 109 (1936). 


Under the Pennsylvania Fair Trade Act, 
both “signers” and “non-signers” *® alike are 
bound to observe the minimum resale price 
set by a fair-trade distributor when a valid 
fair-trade contract has been entered into 
within the Commonwealth. Legitimization 
of such contracts, however, is completely 
dependent upon strict compliance with the 
Pennsylvania Fair Trade Act, and, where 
interstate commerce is affected, there must 
also be compliance with the federal fair 
trade legislation, since both at common law 
and under the Sherman Antitrust Act mini- 
mum resale price maintenance contracts 
were held to be illegal per se as unreason- 
able restraints of trade. Dr. Miles Medical 
Co. v. John D. Park & Sons Co., 220 U. S. 
37d. Ste SeaCt. 6702.55, Tus ed, 5020 (1914) 
Schwegmann Bros. v. Calvert Distillers Corp. 
[1951-1952 Trape CAsEs § 62,823], 341 U. S. 
384, 71 S. Ct. 745, 95 L. ed. 1035 (1951). 


[Miller-Tydings Act and the McGuire Act] 


Since the appellee is engaged in interstate 
commerce its fair trade program must first 
be exempted from federal condemnation by 
the Miller-Tydings Amendment of § 1 of the 
Sherman Act * and theMcGuire Amendment 
of §5(a) of the Federal Trade Commission 
Act,’ in order that the Pennsylvania Fair 
Trade Act may validly apply, United States 
v. McKesson & Robbins, Inc. [1956 Trape 
CASES { 68,368], 351 U. S. 305, 310-311, 76 
S. Ct. 937, 100 L. ed. 1209 (1956), Schweg- 
mann Bros. v, Calvert Distillers Corp., supra; 
Esso Standard Oil Company v, Secatore’s, 
Inc, [1957 Trave CAsEs J 68,695], 246 F. 2d 
17 (ist Cir.) cert. denied, 355 U. S. 834, 78 
S.Ct. 54, 2 L. ed. 2nd 46 (1957), as well as 
comply with the Pennsylvania statute. Cf. 


%’ Pennsylvania Fair Trade Act, supra note 1, 
13 P. SH$-3: 
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Burche Co. v. General Electric Company, 382 
Pa. 370, 115 A. 2d 361 (1955). 


The Miller-Tydings Amendment, and in 
almost identical language the McGuire Amend- 
ment, provides, in relevant part, that the 
federal antitrust legislation shall not “render 
illegal, contracts or agreements prescribing 
minimum prices for the resale of a com- 
modity which bears, or the label or con- 
tainer of which bears, the trade mark, brand, 
or name of the producer or distributor of 
such commodity and which ts in free and 
open competition with commodities of the same 
general class produced or distributed by others, 
when contracts or agreements of that de- 
scription are lawful as applied to intrastate 
transactions, under” the applicable state 
law. But both amendatory acts provide that 
the grant of immunity from federal proscrip- 
tion “shall not make lawful any contract or 
agreement, providing for the establishment 
Or maintenance of minimum resale prices 
on any commodity herein involved 
between persons, firms or corporations in com- 
petition with each other.’ The Pennsylvania 
Act provides: “No contract relating to the 
sale or resale of a commodity which bears, 
or the label or content of which bears, or 
the vending equipment from which said 
commodity is sold to the consumer bears 
the trademark, brand or the name of the 
producer or owner of such commodity, and 
which is in fair and open competition with 
commodities of the same general class pro- 
duced by others, shall be deemed in violation 
of any law of the State of Pennsylvania. 

. .’ (Emphasis supplied), 


[Free and Open Competition Not Estab- 
lished hy Mere Admission] 


In the instant case, the sole consideration 
given to the aspect of competition between 
the parties or competition of the product 
with others in its class is the assertion by 
the appellee in its complaint that “Gulf 
brand gasoline is sold to the consuming 
public by retailers, including defendant, 
from vending equipment which bears Gulf’s 
trade marks and brands, and is in fair and 
open competition throughout Pennsylvania 
with gasolines of the same general class pro- 
duced by others” and the admission thereto 
by the appellant in his answer. The record 
is otherwise devoid, undoubtedly because of 
the admission, of any evidence which shows 


450 Stat. 693 (1937), 15 U. S.C. A. §1. 
566 Stat. 632 (1952), 15 U. S.C. A. § 45(a). 
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the assertion to be the fact. Even though the 
admission here is made in an‘adversary pro- 
ceeding, still the state’s interest in seeing 
that unlawful price fixing is not indulged in 
is of such importance that the mere admis- 
sion by the adversary is not sufficient to 
provide the essential prerequisites necessary 
to invoke the statutory rights and exemp- 
tions provided by the act. 


It is important to bear in mind that ab- 
sent the protective federal and state legis- 
lation minimum resale price maintenance 
contracts will be unenforceable as contrary 
to our basic anti-monopoly philosophy of 
unfettered competition in the market of 
goods and services. Eminent authorities are 
highly critical of this exempting legislation 
on the grounds that it relieves distributors 
whose inventory consists largely of “fair- 
trade” products from the pressures and trib- 
ulations of price competition, and in general 
facilitates price fixing efforts on the manu- 
facturing and distributive levels, contrary to 
the most elementary principles of a dynamic 
free enterprise system.® The inclusion in 
the Fair Trade Acts of the provisos that 
the commodity must be “in free and open 
competition” with similar products and that 
competitors could not enter into fair trade 
agreements was to assure that these dan- 
gers of horizontal price fixing would be 
held to a minimum. Accordingly, in order 
to protect the consuming public from any 
possible price exploitation, it is of the utmost 
importance that the distributor seeking the 
benefits of fair trade establish in fact that 
he has complied with these statutory pre- 
requisites. 


[Oil Company in Competition with Retailer] 


So far as gasoline distributors are con- 
cerned, such proof is not without difficulties. 
In Esso Standard Oil Company v. Secatore’s 
Inc., supra, the gasoline company not only 
supplied its gasoline to retail dealers but 
also sold direct to some ultimate consumers 
consisting mostly of operators of fleets of 
trucks. The court concluded that the gaso- 
line company was in competition with the 
“non-signer” retailer defendant who also did 
substantial business with operators of fleets 
of motor vehicles, and held that retail price 
maintenance agreements between the gaso- 
line company and third parties were illegal 
under the federal legislation and could not 


® See, e. g., Report of the Attorney General’s 
National Committee to Study the Antitrust 
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therefore be enforced under the “non-signer” 
provision of the State Fair Trade Act 
against the defendant. 


[Conscious Parallelism] 


It also seems that in a given geographic 
area practically all the major brands of 
gasoline are sold at the same price. The 
federal courts have long held that business 
behavior which results in approximating 
competitor’s prices is admissible circum- 
stantial evidence from which the fact-finder 
may infer agreement between the parties. 
Theatre Enterprises, Inc. v. Paramout Filming 
Distributing Corp. [1954 Trape Cases 
167,640] )°346 © U. 2829537297428 sCee257; 
98 L. ed. 273 (1954). If there is so-called 
“conscious parallelism” in fixing gasoline 
prices, it is certainly probative evidence 
that in fact gasoline is not sold in free and 
open competition. Since these conditions 
and circumstances prevail at least to some 
extent in the distribution of gasoline prod- 
ucts, it is incumbent upon the appellee here 
to prove to the satisfaction of the court that 
it is not engaged in competition similar to 
that in Secatore’s, Inc., and that it is not a 
party to any agreement or conspiracy to 
fix prices. 


[Protection of Price Not Product] 


Since the record must be remanded for 
further proceedings, some other matters 
deserve comment. By its very nature, the 
gasoline industry does not clearly appear to 
be appropriately suitable for fair trade 
usages. Virtually all retail service stations 
sell but one brand of gasoline, which, for 
all practical purposes, is their major prod- 
uct. There is little possibility of “loss- 
leader” selling by single product retailers. 
Apparently, gasoline companies buy and 
sell each other’s gasoline when temporary 
shortage conditions prevail, or to shortcut 
transportation costs, or to remove “wildcat” 
surpluses from the market, or for sundry 
other reasons. If the gasoline sold is other 
than that of the company’s whose name 
appears on the pump, little argument can 
be made that the prestige of the trade mark 
or brand is being protected. When these 
two basic reasons for fair trade are removed 
from consideration, the result is that the 
price and not the product is being protected. 
In such circumstances, grave problems arise 


Laws, pp. 149-54 (1955); Herman, A. Note on 
Fair Trade, 65 Yale L. J. 23 (1955). 
69,821 
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as to whether a “non-signer” can constitu- 
tionally be bound to follow fair trade re- 
strictions. See Burche Co. v. General Elec- 
tric Company, supra, wherein this Court sus- 
tained the constitutionality of the “non- 
signer” provision on the basis of the Old 
Dearborn decision. 


It is quite true that this Court has decided 
that “gasoline” as a commodity is within 
the protection of our Fair Trade Act under 
a literal reading of its provisions: Sinclair 
Refining Company v. Schwartz, supra. In- 
deed, the addition to our act of the phrase 
“or the vending equipment from which that 
commodity is sold to the consumer bears,” 
by separate amendment in 1941, Act of June 
12, 1941, P. L. 128, leaves little doubt that 
our legislature intended fair trade coverage 
to include the gasoline industry. We did 
not, however, decide in the Sinclair case 
whether consistently with the Constitution 
a “non-signer”’ could be forced to obey a 
fair trade program set by a gasoline com- 
pany, nor did we investigate whether the 
overriding federal legislation exempted gaso- 
line from antitrust condemnation. The 
Sinclair decision went only so far as to dis- 
solve a preliminary injunction pending a 
full hearing because the gasoline company 
did not show irreparable harm and failed 
to advance sufficient evidence showing that 
its product was “in fair and open competi- 
tion with” gasoline of other producers. Be- 
fore lending the power of equity to a program 
protecting resale prices of a product, widely 
used by the consuming public, the court 
below must thoroughly examine this prob- 
lem of whether a gasoline company may 
validly resort to fair trade privileges. 


The decree of the court below is reversed, 
and the case is remanded for further pro- 
ceedings consistent with this opinion. 


Mr. B. R. Jones files a Dissenting Opin- 
ion, in which Mr. Justice BELL joins. 


Dissenting Opinion 
[Arrangement with Gulf] 


Jones, B. R., Judge [Jn full text]: On 
September 15, 1955, Claude E. Mays, trad- 


1The purpose of this agreement apparently 
was to insure uninterrupted operation of the 
station and avoid the necessity of any fore- 
closure. 

*If Mays and his wife should cease to operate 
the station; if they should breach the sales 
agreement; if the sales agreement should termi- 
nate, by operation of law or other cause not 
attributable to Gulf, or by mutual consent. 

’ During 1958, Mays purchased from Gulf 
more than 220,000 gallons which it resold to its 
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ing as Mays Gulf Service [Mays], with the 
financial assistance of Gulf Oil Corporation 
[Gulf], purchased a gasoline service station 
in Reiffton, Berks County. To finance this 
transaction Mays borrowed $25,000 from 
the Mellon National Bank and Trust Com- 
pany. This loan was evidenced by two notes 
signed by Mays: one note for $6,928.75 pay- 
able in five years and another note for 
$18,071.25 payable in fifteen years, both 
notes bearing interest at three and one-half 
(3%4%) percent annually. Mays’ obligation 
to the Mellon Bank was unconditionally 
guaranteed by Gulf. 


To secure Gulf’s guaranty, Mays and his 
wife gave Gulf a mortgage, with accom- 
panying bond, for $25,000 covering the gaso- 
line station. On the same date, Mays and 
Gulf entered into two other separate agree- 
ments: a sales agreement and a lease option 
agreement. Under the sales agreement Mays 
agreed to purchase over a period of fifteen 
years ail his requirements of “Gulf motor 
fuels” for resale at his gasoline station but 
not “less than 90,000 gallons of such motor 
fuels per annum’. Under the lease option 
agreement * Mays and his wife gave to Gulf 
“an irrevocable option” to lease the gasoline 
station for $200 per month, the option being 
for a fifteen year period and to be exercised 
upon the happening of any one or more 
certain specified conditions.’ 


From the time the sales agreement was 
entered into until the time of hearing in the 
court below Mays has purchased each year 
more than the minimum required gallonage 
of Gulf motor fuels.° 


At the time Mays and Gulf entered into 
the sales agreement, Gulf had no Fair Trade 
agreements with any of its retail dealers. 
On January 12, 1959, Gulf, acting pursuant 
to the Pennsylvania Fair Trade Act,’ en- 
tered into Fair Trade agreements with its 
retail dealers establishing minimum retail 
prices for the sale of Gulf motor fuels.® 
Mays did not sign an agreement with Gulf. 
Each non-signing retail dealer, including 
Mays, was duly notified that Gulf had 


customers and, in May 1959, Mays’ sales ex- 
ceeded 24,000 gallons. 

4 Act of June 5, 1935, P. L. 266; Act of June 
12, 1941, P. L. 128, No. 66, as ameciided; Act 
os oe! 20, 1956, "PP. “Ib; (4955), 1756) "73" Ps 

5 Of 1846 retail dealers in Pennsylvania, 1546 
signed agreements; of 63 retail dealers in Berks 
County, 56 signed agreements. 
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entered into these agreements with other 
dealers and advised of the terms thereof.® 
All Gulf’s retail dealers, including those who 
had not signed agreements, with the excep- 
tion of Mays, observed and complied with 
the stipulated prices. 


Despite warnings by Gulf, Mays continued 
to sell such fuels at prices one cent less than 
the stipulated prices.’ 


[Fair Trade Action], 


On March 26, 1959 Gulf filed an equity 
action against Mays in the Common Pleas 
Court of Berks County seeking to enjoin 
Mays from continuing to sell Gulf motor 
fuels at less than the stipulated prices. After 
a preliminary hearing, a preliminary injunc- 
tion was denied. The matter then went to 
final hearing and, on December 30, 1959, 
a permanent injunction was granted by a 
divided court.* This decree permanently 
enjoined Mays from selling Gulf motor fuels 
at less than the stipulated prices. That 
decree is the basis of this appeal. 


The majority of this Court would now 
reverse this decree and remand the record 
to the court below for further testimony 
upon the ground that Gulf has not shown 
its right to obtain equitable relief against 
a “non-signer” price cutter under the Fair 
Trade Act. The rationale of the majority 
opinion is that Gulf failed to prove that its 
gasoline was “in free and open competition 
with commodities of the same general class 
produced or distributed by others”. 


In its complaint Gulf alleged that “Gulf 
brand gasoline is sold to the consuming 
public by retailers, including defendant, from 
vending equipment which bears Gulf’s trade 
marks and brands, and is in fair and open 
competition throughout Pennsylvania with 
gasolines of the same general class produced 
by others”. Mays in his pleading admitted 
this averment. The majority opinion takes 
the unique position that the Commonwealth *® 
has an interest “in seeing that unlawful 
price fixing is not indulged in” and that, by 


6 Paragraph 7 of Mays’ answer admits receipt 
of such notice. 

7 Paragraph 8 of Gulf’s complaint avers that 
Mays wilfully and knowingly advertised, offered 
for sale and sold at retail Gulf brand gasolines 
at prices lower than those established under 
the Fair Trade Agreements; that thereafter 
[despite two warning notices] Mays ‘‘still con- 
tinued wilfully and knowingly to advertise, offer 
for sale and sell Gulf Brand Gasoline at less 
than the applicable minimum retail prices’’ es- 
tablished by Gulf. The corresponding para- 
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reason of such interest on the part of the 
Commonwealth, it was encumbent upon Gulf, 
even though Mays admitted such fact, to prove 
that its gasoline was “in fair and open com- 
petition with commodities of the same gen- 
eral class produced by others”. In other 
words, the generally accepted principle that 
a properly alleged fact averred in a com- 
plaint and admitted in the adversary’s answer 
must still be proved if the Commonwealth— 
although not a party to the bi Geos 
a paternal interest therein. 


The chancellor found: “5. Gulf brand 
gasoline is in fair and open competition with 
commodities of the same general class”. 
The fact was averred in the complaint, 
admitted by the answer thereto and such 
portion of the pleading was admitted, with 
propriety and without objection, into the 
record of this case. No principle of law 
has been more frequently reiterated or more 
constantly adhered to by this Court than 
the rule that findings of fact by a chancellor, 
approved by the court en banc, will not be 
reversed by an appellate court if there is 
adequate evidence to sustain them: White- 
hall Laboratories v. Wilbar, 397 Pa. 223, 235, 
236, 154 A. 2d 596; Masciantonio Will, 392 
Pa. 362, 367, 141 A. 2d 362; McRobert v. 
Phelps, 391 Pa, 591, 597, 138 A. 2d 439; 
DeLuca v. DeLuca, 388 Pa. 167, 168, 130 A. 
2d 179. The present majority opinion com- 
pletely ignores this well-established and 
salutary principle of law. 


The majority opinion takes the position 
that there must be evidence upon this rec- 
ord, aside from the admission in the pleadings, 
to sustain the chancellor’s finding of fact, 
a position novel, unique and without prece- 
dent in our law. While there was no oral 
testimony to establish the fact of “fair and 
open competition” there was no necessity 
for any such testimony inasmuch as that 
fact had been expressly conceded: Com- 
monwealth Trust Company v. Cirigilino, 352 
Pa, 108, 112, 41 A. 2d 863; Allegheny Gas 
Company v. Kemp, 316 Pa. 97, 110, 194 A. 


graph of Mays’ answer admits receipt of the 
warnings from Gulf and admits that Mays 
continued, after receipt of such notices, to ad- 
vertise, offer for sale and sell Gulf brand gaso- 
lines at one cent less than the prices set forth 
in the notices. 

8 Judges Shanaman and Readinger voted for 
the injunction. Judge Hess filed a dissenting 
opinion. 

® The Commonwealth is not a party to this 
litigation. 


1 69,821 


77,214 


289; Acme Realty, Inc. v. Lafayette Building 
& Loan Association, 134 Pa. Superior Ct., 
384, 391, 4 A. 2d 240. An admission of fact 
contained in a pleading upon which a party 
goes to trial is conclusive against him 
(Lacaria, Administrator v, Hetzel, 373 Pa. 
309, 313, 96 A. 2d 132; Wilkinsburg Real 
Estate and Trust Company v. Lewis, 173 Pa. 
Superior Ct., 372, 377, 99 A. 2d 746; Mack v. 
Reading Company, 173 Pa. Superior Ct. 296, 
298, 98 A. 2d 399) and such fact is binding 
upon the reviewing court (McDonald Con- 
struction Co. v, Gill et al., 285 Pa, 305, 307, 
308, 132 A. 368; Bush v. Atlas Auto Finance 
Corp., 120 Pa. Superior Ct. 459, 466, 467, 
195 A. 757). A search of the reported cases 
in this area of the law reveals not a single 
instance in which this Court has reversed 
a finding of fact based upon an admission 
in the pleadings. The reason for the absence 
of any such authority is readily apparent. 


The chancellor’s finding of fact that Gulf 
gasoline was “in fair and open competition 
with commodities of the same general class” 
was fully justified by the record. The record 
further supports a finding that Gulf has by 
proper pleading and proof established its 
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rights to the privileges of the Fair Trade 
Act (Act of June 5, 1935, P. L. 266, as 
amended by the Act of May 25, 1956, P. L. 
(1955) 1756, §1, 73 PC §§7, 8) and has 
adequately exhibited its right to obtain the 
necessary equitable relief. 


Furthermore, the majority opinion states 
that it has “serious misgivings” concerning 
other matters in connection with this liti- 
gation and proceeds to render doubtful the 
authority of certain aspects of Sinclair Re- 
fining Co. v. Schwartz [1959 TRaDE CASES 
1 69,586], 398 Pa. 60, 63, 157 A. 2d 63 
(decided within the last nine months). In 
my opinion, the principles enunciated in 
Sinclair are correct and should not be dis- 
turbed in any respect. To cast doubt on 
Sinclair can only create uncertainty and 
confusion in this area of the law. 


I disagree with the opinion of the majority 
of the Court in this case. In my opinion, 
the majority’s determination is without prece- 
dent and completely ignores principles of 
law adhered to for many years by this 
Court, and, therefore, I dissent. 


Mr. Justice BELL joins in this Opinion. 


[7 69,822] William J. Ludwig v. American Greetings Corp. 


In the United States Court of Appeals for the Sixth Circuit. 


October 12, 1960. 


No. 14053. Decided 


Appeal from the United States District Court for the Northern District of Ohio, 


Eastern Division. 


Clayton and Robinson-Patman Acts 


Price Discrimination—Furnishing Display Cabinets—Deliveries on Consignment— 
Meeting Competition Defense—Under Section 2(b) of the Clayton Act, as amended, a 
judgment for the defendant was proper where the findings of fact, supported by the evi- 
dence, showed that a greeting card manufacturer furnished free display cabinets and made 
deliveries on consignment to its customers to meet in good faith the competition afforded 
by the plaintiff (a competing wholesaler) and others. 


See Price Discrimination, Vol. 1, J 3515.300. 


For the appellant: Argued by, and on brief, Ian Bruce Hart; on brief, Harry N. 
Kandel; both of Canton, Ohio. 


For the appellee: Argued by, and on brief, Robert W. Poore; on brief, James T. 
Lynn of Jones, Day, Cockley & Reavis; both of Cleveland, Ohio. 
Before Martin, MILLER and WEIcK, Circuit Judges. 
Affirming 1960 Trade Cases {| 69,830. 
Per CurtaM [SHACKELFORD MILLER, JR; 
In full text}: Appellant brought this action 


in the District Court to recover treble 
damages for alleged violation by the ap- 


] 69,822 


pellee of Sec. 2 of the Clayton Act, as 
amended by Sec. 1 of the Robinson-Patman 
Act.” Sections “TF and “15 -SPurier a 5) ey as 
Code. 
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On a prior appeal, a judgment for the 
defendant, based upon the pleadings, was 
reversed, the Court being of the opinion 
that the allegations of the complaint stated 
a cause of action. The case was remanded 
to the District Court with instructions that 
the District Judge make findings of fact 
with respect to whether the appellee had or 
had not engaged in the practices complained 
of. We also pointed out that certain de- 
fenses pleaded by the appellee remained 
open for a ruling by the District Judge in 
the further proceedings in the case. Ludwig 
v. American Greetings Corp. [1959 TRADE 
Cases {| 69,295], 264 F. (2) 286, C. A. 6th. A 
statement of the controversy will be found 
in the opinion in that case. 

Following remand, the District Judge 
made detailed findings of fact, upon which 
judgment for the appellee was again entered 
[1960 TrapE Cases { 69,830], followed by 
this appeal. 


[Furnishing Display Cabinets—Meeting 
Competition] 


The District Judge held that the furnish- 
ing by appellee of greeting card display 
cabinets to its customers free of charge in 
the area involved, did not violate subsection 
(e), Sec. 2, of the Act, Sec. 13(e), Title 15, 
U. S. Code, because such action did not con- 
stitute discrimination among competing 
purchasers as contemplated by such subsec- 
tion. He also found as a fact in order to 
meet the competition afforded by a com- 
petitor’s no-charge cabinet policy, appellee 
in good faith likewise began giving, and 
thereafter did give its customers in the 
territory cabinets free of charge. 


[Sales on Consignment—Meeting 
Competition] 


With respect to deliveries on consign- 
ment, being so-called guaranteed sales to 
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customers, the District Judge held that 
such sales by appellee did not violate sub- 
section (a), Sec. 2, of the Act, because 
neither the tendency nor the effect of such 
discrimination was to substantially lessen 
competition or tend to create a monopoly 
or to injure, destroy or prevent competi- 
tion as contemplated by subsection (a), but 
rather the tendency and effect was to en- 
hance competition by duplicating induce- 
ments being offered by competitors. He 
also found as fact that in order to meet 
the competition afforded by appellant’s guaran- 
teed sales policy, appellee in good faith 
likewise gave its customers the guaranteed 
sales privilege. 


In our opinion, the findings of fact are 
supported by the evidence, are not clearly 
erroneous, and must be accepted on this 
review. 


Subsection (b) of Sec. 2, of the Act, Sec. 
13(b), Title 15, U. S. Code, provides that 
nothing contained in Sec. 2 of the Act shall 
prevent a seller rebutting a prima facie case 
made against him by showing that his lower 
price or the furnishing of services or facili- 
ties to any purchaser or purchasers was 
made in good faith to meet an equally low 
price of a competitor, or the services or 
facilities furnished by a competitor. 


The ruling of the District Judge in dis- 
missing the action based upon the foregoing 
findings was a correct application of the 
provisions of the Act. See: Federal Trade 
Commission v. Simplicity Pattern Co., Inc. 
[1959 TrapE Cases J 69,361], 360 U. S. 55, 
66-67; Standard Oil Co. v. Federal Trade 
Commission [1950-1951 Trane Cases {| 62,746], 
340 U. S. 231, 246-251. 


The judgment is affirmed. 


[] 69,823] Sunkist Growers, Inc. and The Exchange Orange Products Co. v. 
Winckler & Smith Citrus Products Co. and Ronald Walker. 
In the United States Court of Appeals for the Ninth Circuit. No. 15,242. Dated 


September 30, 1960. 


Appeal from the United States District Court for the Southern District of California, 


Central Division. 
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Sherman and Clayton Antitrust Acts 


Antitrust Exemptions—Agricultural Cooperatives—Limitations Generally.—Neither 
the Capper-Volstead Act nor Section 6 of the Clayton Act created a blanket exemption 
which permits an agricultural cooperative to either unlawfully monopolize, or attempt to 
monopolize, in violation of Section 2 of the Sherman Act, or to do any acts to restrain or 
suppress competition, or which result in the restraint or suppression of competition pro- 
hibited by Section 1 of the Sherman Act. Also, while one cooperative may act alone in 
some instances, a combination of two such cooperatives is not protected by either the 
Capper-Volstead Act or Section 6 of the Clayton Act. 


See Combinations and Conspiracies, Vol. 1, { 2115, 2247. 


Refusal to Deal—Processing Contracts—Elimination of a Competitor—A jury found 
that use by a citrus growers cooperative of processing contracts (followed by sales of the 
processed goods to the processor) to grant substantially lower prices to competitors of a 
fruit juice processor and its refusal to allow a similar contract to the plaintiff was in 
violation of Section 1 of the Sherman Act where the purpose or the effect was to eliminate 
the plaintiff as a competitor. 


See Combinations and Conspiracies, Vol. 1, { 2005.785. 


Combinations and Conspiracies—Monopolies—Elimination of Competitor—Specific 
Intent.—A specific intent to eliminate a competitor or create a monopoly need not be 
shown where the elimination of the competitor or the monopolistic result is brought about 
by the critical act, and that act was done with the specific intent to accomplish the act; 
and where the actor acts from such a position that the natural result or necessary effect is 
to accomplish the results proscribed by Section 1 or 2 of the Sherman Act. Also, it has 
been held that the requisite intent is inferred whenever unlawful effects are found. 


See Combinations and Conspiracies, Vol. 1, J 2005.205, 


Justification of Refusal to Deal—Adulterated Product—After-Acquired Information.— 
An attempt to justify refusal to deal on the ground that the processor produced inferior 
products (adulterated orange juice) failed because (1) remarks to this effect were hearsay, 
and other testimony raised issues not properly raised before the trial, (2) cost studies 
showing that the processor could not make a profit at the prices charged were equally 
consistent with a theory that the processor was actually losing money or with other reasons 
which would not warrant a conclusion of adulteration, and (3) proof based on information 
acquired subsequent to the refusal to deal could not be used to show state of mind at the 
time of the refusal. 


See Combinations and Conspiracies, Vol. 1, J 2005.785. 


Monopolies—Orange Juice Processing Contracts—Elimination of Competitor— Where 
a citrus fruit growers cooperative had control of 70% of the by-product oranges available 
for processing into “single strength” orange juice and its prices were followed by inde- 
pendent producers, it had monopoly power, and it would be proper for a jury to find that 
its use of processing contracts (followed by sales of the processed juice to the processors 
for resale) as a device to set lower prices for competitors of a plaintiff processor was in 
violation of Section 2 of the Sherman Act if its effect was to eliminate the plaintiff as a 
competitor in the market for “single strength” orange juice. 


See Monopolies, Vol. 1, { 2530. 


1 69,823 


© 1960, Commerce Clearing House, Inc, 


Number 166—4. i 
a a 3 Cited 1960 Trade Cases 77,217 
Sunkist Growers, Inc. v. Winckler & Smith Citrus Products Co. 


: Relevant Market—Sherman Act—California Oranges and Orange Juice.—Two citrus 
fruit growers cooperatives were charged with using monopoly control over Valencia 
oranges grown in California to prevent a plaintiff processor from processing any single 
strength orange juice in 1951. Noting that by-product oranges (as opposed to oranges sold 
for consumption as whole oranges) are used to produce oils, cattle feed, and juices, and 
that the juices are divided into “hot concentrate” (used as syrup base for mixed citrus 
drinks), “frozen concentrate” (used to prepare canned or frozen juice), and “single strength” 
(the natural and untreated juice of the orange), the court held that the relevant market 
involved was the California-Arizona market area and the relevant product “single 
strength” orange juice. 


See Monopolies, Vol. 1, § 2540. 


; Damages—Hypothetical Statement of Facts—Estimated Loss of Profits.—An expert 
opinion as to a processor’s loss of profits for 1951 was too speculative to be admissible 
where the witness used sales prices for 1951, administrative costs for 1949, and selling 
costs for 1952, without reference to either industry conditions or to the processor’s 
condition in 1951. 

See Private Enforcement and Procedure, Vol. 2, J 9011.385. 


Damages—Reason for Loss of Sales—Customer Dissatisfaction—Poor Practices.— 
Evidence as to poor fiscal practices on the part of a processor, customer dissatisfaction 
with the processor’s product, excessive salaries and dividends, and other admissions by the 
processor, was clearly admissible on the issue of damages and its exclusion was reversible 
error. The defendant was entitled to show that the processor’s loss of sales and resulting 
loss ie its plant and bankruptcy were caused by factors other than the defendant’s refusal 
to deal. 


See Private Enforcement and Procedure, Vol. 2, J 9011.400. 


Damages—Loss of Processor’s Plant—Refusal to Deal v. Other Causes——Where a 
cooperative had never supplied more than 18% of a processor’s requirements of oranges 
in any year, and had supplied only 1.54% of the requirements in 1950, and where an 
encumbrance on the processor’s plant was already in default at the time of the cooperative’s 
refusal to deal in 1951, the connection between the refusal to deal and the loss of the plant 
(for which damages were claimed and allowed by the jury) would seem to be collateral, 
remote, and conjectural (however, there was a remand for further proceedings and decision 
on the point). 

See Private Enforcement and Procedure, Vol. 2, J 9011.400. 


Damages—Attorneys’ Fees—Consideration on Remand.—While there is a duty to 
protect against vicarious generosity in the matter of attorneys’ fees, it can not be said 
that a fee of $195,000 in connection with a tentative recovery of $1,500,000 as treble damages 
was too great or that it was a figure that would “shock the conscience”. When the 
question of damages is adjudicated in the second trial, it is assumed that the correct 
amount of attorneys’ fees will be in issue below. 


See Private Enforcement and Procedure, Vol. 2,  9011.725. 


Questions of Fact—Province of Jury—Refusal to Deal—Where sufficient evidence 
appeared in the record to support a finding that a refusal to deal was either (1) part of an 
illegal conspiracy to make contracts in restraint of trade, or (2) an illegal unilateral deci- 
sion of a sole trader to restrain commerce or trade illegally, or (3) an illegal decision by 
a sole trader occupying a monopoly position with an intent or purpose to eliminate a 
competitor, a jury’s finding of liability is binding as a finding of fact. 

See Private Enforcement and Procedure, Vol. 2, { 9014. 


Jury Instructions—“Lawful Unless Unlawful’—Confusing Nature.—A trial court 
properly refused to give instructions which in effect said that “there is nothing unlawful 
(in the challenged act), unless you find it was done in unlawful conspiracy.” Those in- 
structions were confusing and refusal to give them was not prejudicial error. 

See Private Enforcement and Procedure, Vol. 2, J 9014.35. 


Before STEPHENS, BARNES and Merrit, Circuit Judges. 
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Barnes, Circuit Judge [In full text]: This 
is a private action for treble damages under 
the Sherman Act, 15 U. S. C. §§1-7, 15. 
Appellants are Sunkist Growers, Inc., a 
corporation (hereinafter referred to as Sun- 
kist) and The Exchange Orange Products 
Company, a corporation (hereinafter re- 
ferred to as Exchange Orange or EOP). 
Appellees are Winckler & Smith Citrus 
Products Co., a corporation and Ronald 
Walker, as trustee of Winckler & Smith 
(hereinafter referred to as Winckler or 
Trustee). The action was tried in the dis- 
trict court before a jury, which returned a 
verdict of $500,000. This was trebled to 
$1,500,000, and from that there was deducted 
the $2,500 originally paid in compromise by 
one-time defendant TreeSweet. There were 
added attorneys’ fees fixed at $195,000, and 
costs. Timely appeal was filed in this Court. 
After argument, but before decision, one of 
the judges hearing this appeal died. It was 
thereupon set down for hearing a second 
time, was heard, and held pending the de- 
termination by the Supreme Court of Milk 
Producers Assn. v. U. S., [1960 TRADE CASES 
J 69,694], 1960, 362 U. S, 458, having to do 
with the antitrust exemptions of agricultural 
marketing cooperatives. 


I 
PARTIES 


Sunkist Growers, Inc., a corporation, was 
sued in the district court originally under 
its former name, California Fruit Growers 
Exchange. It is and has been a nonprofit 
agricultural cooperative marketing associa- 
tion. The second defendant, The Exchange 
Orange Products Company, a corporation, 
was sued in the court below as The Ex- 
change Orange Products Company. At all 
times it was a wholly owned subsidiary of 
Sunkist. Together with Sunkist and Ex- 
change Orange, there was originally named 
as a defendant Exchange Lemon Products 
Company, a corporation, sued originally as 
Exchange Lemon Products Company, a 
nonprofit corporation (hereinafter sometimes 
referred to as ELP or Exchange Lemon). 

On motion of plaintiff, Exchange Lemon 
was dismissed with prejudice as a defendant, 
and was subsequently named as a cocon- 
spirator in plaintiff’s second amended com- 
plaint filed February 2, 1956, to conform 
to proof, 


TreeSweet Products Company, a corpora- 
tion (hereinafter referred to as TreeSweet) 
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was an original defendant, but settled for 
$2,500, aud was dismissed as a defendant. 
In the said second amended complaint, it 
was referred to as a cuconspirator. 


E, A. Silzle Corporation, a corporation 
(hereinafter referred to as Silzle) was never 
a defendant but was named a coconspirator 
in both plaintiffs’ first and second amended 
complaints. 


Appellee Ronald Walker is trustee of the 
estate of Winckler & Smith Products Co. 
in those proceedings pending in the district 
court below for its reorganization under 
Chapter X of the Bankruptcy Laws, being 
Number 538860-C of the records of said 
court. Mr. Walker was appointed March 
26th, 1952 as such trustee, and by order 
made May 9, 1952 he was permitted to and 
did intervene in this case. Mr. Walker is 
sometimes referred to herein as appellee, 
Walker, Trustee, or as Intervenor. 


Thus on this appeal there are two appel- 
lants, Sunkist and EOP, and two appellees, 
the Winckler corporation and the Trustee. 


II 
THE THEORY OF THE CASE 


Appellees allege in their first cause of 
action (Section 1 of the Sherman Act; 15 
U. S.C. §1), and appellants deny, that 
appellants have conspired and entered into 
contracts which had the purpose and effect 
of unreasonably restraining interstate com- 
merce in canned California citrus fruit juice, 
particularly single strength orange juice. 
This was proved, say appellees, by “six 
acts.”” These were: 


(a) In the 1950-1951 canning season ELP 
processed 28,812 tons of oranges for EOP 
at cost, and without profit to ELP. Appel- 
lants admut this. 


(b) During the same period, EOP proc- 
essed 1,740 tons of lemons for ELP on the 
same basis. Appellants admit this. 


(c) Sunkist and EOP agreed to establish 
and maintain the price of by-product oranges 
available to independent processors like ap- 
pellees at a level making it impossible for 
processors like appellees to purchase oranges 
from EOP, or any other source, at a price 
or under any other arrangement enabling 
appellees and other processors to produce 
and sell canned natural orange juice and 
frozen concentrate juice at prices competi- 
tive with prices charged by appellants and 
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their favored customers, TreeSweet and Silzle. 
Appellants deny these allegations. 


(d) Under a contract effective July 23, 
1951, between EOP and TreeSweet, Tree- 
Sweet received oranges from EOP, made 
single strength orange juice for EOP at 
cost and without profit to TreeSweet, and 
then bought the orange juice from EOP at 
Sunkist’s then published price for single 
strength orange juice, less certain discounts 
not available to other customers, including 
appellees. The purpose and effect of this 
contract allegedly was to enable TreeSweet 
to obtain orange juice at a cost which pre- 
vented appellees from competing with Sun- 
kist or TreeSweet in the natural orange 
juice market. Appellants admit the contract 
and supplying the oranges; deny the balance. 

(e) Under a contract effective June 26, 
1951, between EOP and Silzle, EOP fur- 
nished oranges to Silzle at $22.50 per ton, 
which was lower than the price to appellees 
or other processors. The purpose and effect 
allegedly was to give Silzle oranges at a price 
with which appellees could not compete. 
Appellants admit the contract and furnish- 
ing the oranges; deny the purpose or effect. 

(f) EOP refused appellees a TreeSweet 
or Silzle type contract in 1951. Appellants 
denied the refusal, but admitted such a con- 
tract was not made. 

Appellees allege that as a result of the 
above acts of appellants (listed in (a) to 
(f) above), and the monopoly control of 
Sunkist and Exchange Orange in 1951 over 
the amount and price of Valencia oranges 
available for processing, appellees were un- 
able to process natural and frozen concen- 
trate fruit juice in competition with Silzle, 
TreeSweet and Sunkist, which alleged facts 
eliminated appellees as a competitor, and 
forced the filing of proceedings under Chap- 
ter X of the Bankruptcy Act. These allega- 
tions were added in the second amended 
complaint filed after the close of evidence. 
They were materially different from those 
in the original complaint. Appellants deny 
all these allegations. 

Under the second cause of action (brought 
under §2 of the Sherman Act; 15 U.S. C. 
§2) it was charged that acts (a) to (f) 
above were done by appellants with monopoly 
control over citrus fruit markets in Cali- 
fornia and Arizona, and in so doing and in 
making such contracts, the parties named 
conspired to monopolize, and monopolized, 
single strength Valencia orange juice. 
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The second amended complaint additionally 
alleged contracts with independent processors 
Hyland-Stanford and Mission Dry, giving 
them first call on oranges and processing to 
the exclusion of Independent Fruit Growers’ 
Association and Morgan Ward, its selling 
agent, and one of the appellees’ principal 
suppliers of by-product oranges. 


Appellants plead five separate defenses: 

First: The second amended complaint, 
the amended complaint, and the original 
complaint each failed to state a claim upon 
which relief could be granted. 

Second: The applicable statute of limita- 
tions, Section 338(1) of the Code of Civil 
Procedure of California, bars all causes of 
action asserted in the second amended com- 
plaint and in the amended complaint. 

Third: All causes of action alleged in the 
second amended complaint and the amended 
complaint are barred by the laches of ap- 
pellees, in that appellees are barred by laches 
and estopped from relying upon any acts 
involving Silzle, as the Silzle contract was 
disclosed to appellees on March 14, 1952, 
and appellees did not amend their complaint 
to include this contract until December 15, 
1954, and such a long delay was prejudicial 
to appellants, 

Fourth: Appellees are barred by laches 
and estopped from relying on the Hyland- 
Stanford and Mission Dry contracts first 
referred to in the second amended com- 
plaint, as these contracts were disclosed to 
appellees on November 9, 1955, and appellees 
did not amend their complaint to refer to 
the Hyland-Stanford contract until January 
31, 1956 (during the last few days of the 
trial) or to the Mission Dry contract until 
February 4, 1956 (after all the evidence was 
in), and such long delay was prejudicial to 
appellants. 

Fifth: Appellees are barred by laches and 
estopped from alleging the new matters in 
the last paragraph of III(f) of the first 
cause of action (referred to in (f) above), 
because appellees knew of such matters 
through discovery long before trial and did 
not seek to amend its complaint to refer 
thereto until January 31, 1956, to appellants’ 
surprise and prejudice, and such long delay 
was prejudicial to appellants. 

This is a long record before us, and the 
matter is aS complicated, both factually and 
legally, as is most antitrust litigation. We 
attempt to summarize the appellees’ posi- 
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tion by first stating what it was not. It was 
not appellees’ position that appellants did 
not have certain exemptions from the anti- 
trust laws under the Clayton and Capper- 
Volstead Acts, nor that they could not, as 
agriculturists, join together to make mar- 
keting agreements. It was appellees’ posi- 
tion that such exemptions so granted were 
not absolute. Appellants could monopolize 
by-product oranges or single strength orange 
juice, either in the national market or in 
the California-Arizona area market, provided 
they achieved their monopoly position law- 
fully. Appellants could set any price they 
desired for their juice. They could make 
any “true” processing contracts with Tree- 
Sweet and Silzle, or with anyone else, They 
could refuse to make oranges available to 
appellees, if activated by “proper” business 
motives, as distinguished from “improper” 
motives. 

Appellees insist, however, that appellants 
having monopolized by-product oranges from 
which single strength juice was made, and 
by such monopolization having control over 
the amount of by-product oranges available 
to independent contractors; having further 
set a price of $40.00 per ton for such oranges 
(a price alleged to have been one at which 
no independent processor could buy, process 
and compete with Sunkist in the single 
strength juice market); having at the same 
time (t.e., during the one year of 1951, here 
involved) made oranges available to Tree- 
Sweet and Silzle, competitors of appellees, 
under so-called “processing” contracts which 
were more than that because they permitted 
the competitors to secure oranges at a price 
substantially lower than $40.00 per ton; the 
appellants were thus guilty of a conspiracy 
or combination unauthorized by antitrust 
law, even as modified by the limited agri- 
cultural marketing exemptions. 

Under this theory of the case, the court 
sought to leave with the jury several ques- 
tions of fact, namely: 

(1) Whether appellants had a legal mo- 
nopoly of by-product oranges (and a re- 
sulting legal monopoly in single strength 
orange juice) in the California-Arizona 
market. 

(2) Whether, if appellants did have such 
legal monopoly, it was used legally or il- 
legally, in the particulars alleged. 

(3) Whether such monopoly, if proved, 
gave appellants power and control over 
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single strength orange fruit juice prices in 
the California-Arizona market. 

(4) Whether such power and control, if 
proved, was used with the purpose or with 
the effect of eliminating a competitor in 
such market, i.e., eliminating appellees. 

(5) Whether such power and control, if 
proved, was sufficient to enable appellants 
to determine the price or the terms and 
conditions under which by-product oranges 
were available in 1951 to independent proc- 
essors, including appellees. 

(6) Whether appellants had conspired with 
non-defendant coconspirators to unlawfully 
use their market power and control to ap- 
pellees’ alleged consequent injury, or whether 
appellants had unlawfully used such mo- 
nopoly power and control to appellees’ injury. 

(7) What damages were proximately caused 
by appellants’ alleged actions. 

With this explanation of our understand- 
ing of the theory of the case, we pass to: 


Ill 


QUESTIONS RAISED ON 
THIStAPPERAG 


There are four principal questions raised 
on this appeal: Was any violation of anti- 
trust laws made out? Was there error in 
instructing or refusing to instruct the jury? 
Was there error in rulings on admission and 
rejection of evidence? Was there error in 
affixing attorneys’ fees of $195,000? We 
shall discuss each in turn. 

A. Was any violation of antitrust laws made 
out? 

1. The Exemption of Agricultural Coopera- 
tives Generally 

There can be no conclusion as to the first 
error alleged until we determine the nature 
and extent of the exemption granted by law 
to agricultural cooperatives. This was raised 
by the pleadings and particularly, appel- 
lants’ first and separate defense. 

Sunkist was a nonprofit agricultural co- 
operative marketing association. So was 
EOP, a subsidiary of Sunkist. So was ELP, 
an association of growers who were likewise 
members of Sunkist. 

The exemption claimed by appellants rests 
within §6 of the Clayton Act and §1 of the 
Capper-Volstead Act. Section 6 of the Clay- 
ton: Act,(38, Stat...731,,(1914), 15. U.S.C. 
§ 17 (1958)) reads as follows: 
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“The labor of a human being is not a 
commodity or article of commerce. Noth- 
ing contained in the antitrust laws shall 
be construed to forbid the existence and 
operation of labor, agricultural, or horti- 
cultural organizations, instituted for the 
purposes of mutual help, and not having 
capital stock or conducted for profit, or 
to forbid or restrain individual members 
of such organizations from lawfully carry- 
ing out the legitimate objects hereof; nor 
shall such organizations, or the members 
thereof, be held or construed to be illegal 
combinations or conspiracies in restraint 
of trade, under the antitrust laws.” 


Section 1 of the Capper-Volstead Act (42 
Stat. Joo (i922),.7 WU. S.1G. S291 (1958) 


reads in material part as follows: 


“Persons engaged in the production of 
agricultural products as farmers, planters, 
ranchmen, dairymen, nut or fruit growers 
may act together in association, corporate 
or otherwise . . . in collectively process- 
ing, preparing for market, handling and 
marketing in interstate commerce 
such products of persons so engaged. Such 
associations may have marketing agencies 
in common; and such associations and 
their members may make the necessary 
contracts and agreements to effect such 
purposes ....” 


The legislative history of the Clayton and 
Capper-Volstead Acts makes it clear that 
farmers (including orange growers) were 
granted the right to combine, contract and 
conspire together in restraint of trade in 
associations which, without the exemptions, 
would have violated the Sherman Act. Its 
purpose was to permit the farmers to com- 
pete with large corporations.* But by its 
terms, the exemption was not absolute—the 
individuals were permitted to associate in 
groups and the associations were permitted 
specifically to do but two things: “arrrange 
marketing agencies in common,” and con- 
tract and agree with their members partici- 
pating, if necessary, to effect such purposes. 
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As the most recent Supreme Court decision 
states: 

“Thus, the full effect of §6 is that a 
group of farmers acting together as a 
single entity in an association cannot be 
restrained ‘from lawfully carrying out the 
legitimate objects thereof’ (Italics supplied), 
but the section cannot support the con- 
tention that it gives such an entity full 
freedom to engage in predatory trade prac- 
tices at will.” Milk Producers Assn. v. 
U. S., supra, at 465-6. 


There have been few cases dealing with 
the Capper-Volstead Act exemptions.? At 
the time this case was tried in the district 
court, United States v. Borden Co. [1932-1939 
TRADE CASES { 55,250], 1939, 308 U. S. 188, 
was the leading case. It held that Capper- 
Volstead does not wholly exempt coopera- 
tives, and particularly those conspiring with 
nonexempt legal entities. This same principle 
has been applied to labor unions, which have 
no absolute exemption from antitrust laws. 
Allen Bradley Co. v. Union [1944-1945 TravE 
Cases {J 57,386], 1945, 325 U. S. 797, 805. 
The Clayton Act, §6, applied only to non- 
stock agricultural cooperatives. Section 1 
of the Capper-Volstead Act extended the 
same exemption to capital stock agricultural 
cooperatives. 

“[T]he general philosophy of both [acts] 
was simply that individual farmers should 
be given, through agricultural cooperatives 
acting as entities, the same unified com- 
petitive advantage — and responsibility — 
available to businessmen acting through 
corporations as entities.” Milk Producers 
Assn. v. U. S., supra, at 466. 


And in conclusion, Mr. Justice Black stated: 


“T]he [Capper-Volstead] Act did not 
leave cooperatives free to engage in prac- 
tices against other persons in order to 
monopolize trade, or restrain and suppress 
competition with the cooperative.” Jd. at 467. 


We conclude, therefore, that no blanket 
exemption is created by either Section 6 of 


1“TIn the early 1900’s, when agricultural co- 
operatives were growing in effectiveness, there 
was widespread concern because the mere or- 
ganization of farmers for mutual help was often 
considered to be a violation of the antitrust 
laws. Some state courts had sustained antitrust 
charges against agricultural cooperatives, and 
as a result eventually all the States passed Acts 
authorizing their existence. It was to bar such 
prosecutions by the Federal Government as to 
interstate transactions that Congress in 1914 
inserted § 6 in the Clayton Act exempting agri- 
cultural organizations, along with labor unions, 
from the antitrust laws.’’ Milk Producers Assn. 
v. U. S8., supra at 464. 
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F. 2d 88; United States v. Maryland Cooperative 
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1956, 145 F. Supp. 151; Cape Cod Food Products 
v. National Cranberry Ass’n, D. Mass, 1954, 119 
F. Supp. 900; Manaka v. Monterey Sardine In- 
dustries, N. D. Calif. 1941, 41 F. Supp. 531. 
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the Clayton Act or Section 1 of the Capper- 
Volstead Act which permits an agricultural 
cooperative to either unlawfully monopolize, 
or attempt to monopolize, under Section 2 
of the Sherman Act, nor to do any acts to 
restrain or suppress competition, or which 
result in the restraint or suppression of com- 
petition prohibited by Section 1 of the Sher- 
man Act, if such acts, in either event, fall 
within the prohibitions of the respective 
Sherman Act sections. Thus the question 
as to whether there has been a violation of 
the antitrust laws is ordinarily one to prop- 
erly go to the jury. 


We next consider if there was proof of 
the violation of antitrust laws, despite the 
limited exemption the appellant Sunkist en- 
joys, sufficient to make out a question of 
fact for the jury. To pass upon this, we 
must consider certain of the facts of this 
case in detail in an attempt to establish and 
define the product and the pertinent market 
with which we are here concerned. 


2. The Product Involved 


As the case went to the jury, the defend- 
ants Sunkist and EOP were charged, as 
appellees’ counsel put it on oral argument, 
with “a combination and conspiracy [under 
Sections 1 and 2 of the Sherman Act] to 
restrain trade in California citrus juices and 
to monopolize the production, processing 
and sale of those juices, primarily, insofar 
as appellee is concerned, single strength 
juices.” The contracts charged to be in re- 
straint of trade were allegedly made with 
the purpose of eliminating a competitor, the 
appellees. 


In the first cause of action contained in 
appellees’ amended complaint, the relevant 
market was designated as ‘“‘canned citrus 
fruit juice, produced and processed in the 
State of California, and marketed through- 
out the United States.” Thus originally all 
citrus fruit juice was involved; orange, lemon 
and grapefruit. By the amendment to the 
complaint to conform to evidence, the rele- 
vant market was restricted to “single strength 
Valencia [orange] juice.” 


In that respect it was alleged (again to 
conform to proof) that; 


“A total of approximately 5,400,000 
gallons of single strength Valencia juice 
was processed in California in 1951. Of 
this amount, defendants EOP, TreeSweet 
and Silzle processed approximately 4,511,- 
202 gallons, of which amount approximately 
3,044,394 gallons were processed by Tree- 
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Sweet and Silzle under the contracts and 
arrangement [complained of] .. .. Be- 
cause of the monopoly control by Sunkist 
and EOP over the quantity and price at 
which Valencia product oranges were 
made available to independent processors 
of single strength juice other than Tree- 
Sweet and Silzle, and the aforesaid con- 
tracts, plaintiff was unable to and did not 
process any single strength Valencia juice 
in 1951.” 

3. The Relevant Market 

The record discloses that entirely apart 
from the marketing of citrus fruit itself as 
the end product, an important consideration 
in the citrus industry is the utilization of 
by-products, such as oils from the peel, peel 
and pulp for cattle feed, and the juices them- 
selves. Juices are divided in the trade into 
three categories: (1) The so-called “hot con- 
centrate juice’ (the syrup base for mixed 
citrus drinks); (2) the cold, or so-called 
“frozen concentrate,’ which is used to pre- 
pare the canned or frozen juice; and (3) the 
so-called “single strength,” being the natural 
and untreated juice of the orange. Oranges 
for fruit juice purposes are valued and sold 
by the extent of their sugar content. Va- 
lencia oranges are apparently particularly 
valued for their high sugar content, and 
perhaps for their time of arrival on the 
market (although this advantage, of course, 
partially disappears when juices are kept 
from one season to the next). 

Oranges are grown primarily in three states 
—California, Arizona and Florida. Oranges 
from both East and West Coasts compete 
in the national markets, both in fresh oranges 
and by-products. Due to the freight rates, 
California and Arizona oranges and juices 
are sold on a two-price structure—cheaper 
in the East, where Florida is closer and the 
freight costs on Florida juice lower, and 
more expensive in the West, where trans- 
portation from Florida costs more. We 
conclude the relevant market area here in- 
volved was the California-Arizona area. 


4. Competition and Prices in the Product 
Involved in the Relevant Market 
During the year 1951, Sunkist controlled 
approximately seventy per cent of the total 
by-product Valencia orange market in the 
California-Arizona area, or 318,000 tons of 
by-product oranges. 


The remaining thirty per cent of by-prod- 
uct Valencia oranges grown in California- 
Arizona came from scattered growers such 
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as: (a) Independent Citrus Growers & Ship- 
pers Association, a grower cooperative (Mor- 
gan Ward, selling agent) ; (b) Mutual Orange 
Distributors of Anaheim, California, a grower 
cooperative; (c) American Fruit Growers 
Company, an independent grower, packer 
and shipper; (d) Paramount Citrus Asso- 
ciation, a corporation organized by various 
growers for profit; (e) an unorganized group 
of individual growers, members of (a) above, 
who did not desire to market through Mor- 
gan Ward, 


In 1951 in the California-Arizona area, 
there were three principal independent proc- 
essors of by-product oranges: Winckler & 
Smith, TreeSweet and Silzle. These had 
no growers to supply them oranges, so they 
were required to buy their by-product oranges 
from the aforementioned five “independent” 
groups of growers, or from Sunkist or its 
subsidiary EOP, or (as to a very small 
amount of fruit) from even “more inde- 
pendent” growers than the five independents 
above mentioned. Mutual, American and 
Paramount, mentioned in (b), (c) and (d) 
above, had their own processing facilities, 
and by 1951 were processing all their own 
fruit, so had none to sell to independent 
processors. 

“Independent Citrus Growers & Shippers 
Association” had no processing facilities of 
its own and no sales organization. It there- 
fore sold to independent processors, Whether 
these independent processors would buy by- 
product oranges to process into single strength 
juice depended, obviously, on the price they 
might be forced to pay for the oranges, and 
the price they might get for the canned or 
bottled single strength juice. If the proc- 
essors could see no chance to make a profit, 
then the growers’ representatives were forced 
to make processing contracts with hired 
processors in order to realize anything on 
their by-product oranges, and to prevent a 
loss. 

There is no question but that Sunkist was 
the “leader” on pricing within the industry. 
In 1951 Sunkist admittedly set a price of 
$40.00 per ton on oranges containing 120 
pounds of “soluble solids.” (This is a term 
descriptive of what is left from an orange 
when water is extracted. It includes sugars, 
citric acid, and other solids. The average 
Valencia orange contains 120 pounds of 
soluble solids per ton of oranges.) 


In 1951, “Independent Citrus Growers & 
Shippers Association” made a contract with 
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Case-Swayne Co., Incorporated, an inde- 
pendent processor with no grower’s supply, 
to process its by-product oranges into canned 
single strength juice, selling it under the 
Case-Swayne label, paying a net to Inde- 
pendent after deducting costs and a profit. 
Independent had twelve to fifteen per cent 
of the total supply of by-product oranges in 
the California-Arizona market, or at least 
53,000 tons. 


On August 6, 1951, Morgan Ward for 
Independent, signed a processing contract 
with Winckler by which Ward agreed to 
deliver sixty tons of by-product oranges per 
day up to three hundred and sixty tons per 
week during the two-months’ canning season 
for the production of frozen concentrate, 
but this did not produce single strength 
juice for Winckler to sell. On August 17, 
1951, he wrote to Morgan Ward (Exhibit 
AZ) in which he complained that he was 
not getting oranges for single strength juice. 
He charged monopoly against Morgan Ward, 
and requested the latter to put the matter 
up to the By-Products Committee of the In- 
dependent Citrus Growers & Shippers As- 
sociation. This was done; the matter was 
left entirely to Morgan Ward’s discretion. 
That company still refused to sell oranges 
to Winckler for single strength processing. 
Mr. Ward’s explanation is of interest. He 
said: 


“Well, in 1951 I knew that we would be 
faced with a lot of fruit, there being no 
home for it outside of Winckler-Smith, 
Case-Swayne, Paramount and a few other 
small plants, a few small plants otherwise. 
I knew that we were going to have, in 
order to get money for the fruit for the 
growers, we were going to have to enter 
into participating contracts in processing 
this fruit, not with one, but several of 
these. So I wanted to be fair to Mr. 
Winckler, I wanted to be fair to Mr. 
Swayne and Paramount, for that matter, 
so I knew that Case-Swayne had no facili- 
ties except straight canned juice, so the 
first contract we entered into was with 
Case-Swayne for single-strength juice, 
orange juice. 

“QO. That was early in the season? 

“A. Early in the year. That was the 
first reason I gave him that part of it. 

“The second reason was that if I gave 
single strength to Winckler and single 
strength to Case-Swayne, we would have 
our oranges out in the market competing 
in canned juice form, competing against 
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“Then in order to be fair again with 
Winckler, I gave him the concentrate 
_deal. Even though he wanted some single 
strength, I did not give it to him for that 
reason,” 


Winckler & Smith had been organized in 
1946. The amounts of by-product oranges 
it had purchased primarily from Sunkist 
and thereafter from others up to and includ- 
ing 1950 had been as follows: 

1946—$1,000,000 worth 

1947—Substantially less 

1948—$200,000 worth 

1949—3,500 tons from Sunkist 

10,500 tons from Morgan Ward 
4,300 tons from other sources 
1950—1,300 tons from Sunkist 
11,500 tons from Morgan Ward 
4,100 tons from other sources 

During this same time, the tons of by- 
product oranges it had purchased from 
other sources, including Morgan Ward, had 
been increasing. Thus it is not entirely ac- 
curate to state, as appellees do, that “ap- 
pellee [Winckler & Smith] had been a 
regular customer of Sunkist in the purchase 


of by-product oranges since its organization 
in 1946,” up to 1951. 


In 1951 Sunkist started out the year with 
plans for pooling and disposing of all its 
by-product oranges. The plan was to have 
EOP process the fruit, or to sell to other 
processors. A schedule of prices was estab- 
lished at which fruit was to be sold at a 
separate price per ton for each pound of 
soluble solids per ton, ranging from sixty to 
one hundred fifty pounds. 


The price set on by-product Valencia 
oranges for 1951 ranged from $17.00 per ton 
for fruit having sixty pounds of soluble 
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solids to $51.50 per ton for fruit having 
one hundred and fifty pounds of soluble 
solids. Fruit having one hundred and 
twenty pounds of soluble solids was priced 
at $40.00 per ton, f. o. b. packing house. 
This price was set by Sam H. Kelly, gen- 
eral manager of Sunkist’s Los Angeles Dis- 
trict Office. The “Independent Association” 
followed the “lead” of Sunkist as to price. 


Sunkist sold 46,000 tons of by-product 
oranges at this price to independent proc- 
essors in 1951. Apparently these oranges 
went into hot or frozen concentrate, as there 
was testimony such a price could be paid for 
such oranges so used in 1951 and produce 
a profit. 


All other tonnage of Sunkist growers in 
1951 was turned over to EOP for disposal. 
This was the largest by-product Valencia 
orange crop ever handled by EOP. It re- 
ceived 318,000 tons, processed 164,000 tons, 
and turned over 31,200 tons to ELP for 
processing at cost. 


Exchange Orange thus had 122,800 addi- 
tional tons of by-product oranges on hand. 
It sold 19,747 tons to General Foods; 14,842 
tons to Hyland-Stanford; 6,773 tons to Mis- 
sion Dry; and 3,730 tons to Hart’s for proc- 
essing, or a total of 45,092 tons, under 
“custom packing” contracts,*® into hot and 
frozen orange concentrate, but not for single 
strength juice. It contracted with Tree- 
Sweet to process 24,148 tons into single 
strength juice, and Silzle to process 6,675 
tons into single strength juice. These were 
the contracts described as two of “six acts” 
which are the basis of appellees’ complaint 
against Sunkist. Ten thousand six hundred 
and thirty tons were sold to Mission Dry 
and 817 tons to Hyland-Stanford under a 
“deferred payment plan.”* This left 35,000 


3 Under the true processing or ‘‘custom pack- 
ing’’ contract, Exchange Orange furnished fruit 
to the independent processor for processing into 
specified products. The processed products 
were sold under the Sunkist label by the Prod- 
ucts Department of Sunkist. The processor was 
paid its costs plus an assured profit on the 
processing operations. In 1951, Exchange 
Orange made such contracts for the processing 
of hot and frozen concentrate with Hyland- 
Stanford, Mission Dry, General Foods and 
Hart’s. 

4Under the so-called ‘‘fruit purchasing’’ con- 
tract, the independent processor agreed to buy 
all of its by-product fruit requirements from 
EOP at the going Sunkist price for such fruit 
at the time of delivery. The processed product 
was sold by the independent processor under 
its own label or under the labels of its buyers. 
The independent was not required to pay for 
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the fruit until such time as it had sold the 
processed products. In the event the inde- 
pendent stopped buying fruit for its own ac- 
count, either because of the price of fruit or 
because its capacity exceeded its own require- 
ments for fruit, its production facilities were to 
be made available to EOP upon request. If 
EOP used such production facilities, the inde- 
pendent was paid its costs of operation plus a 
guaranteed profit. This provision of the fruit 
purchasing contract ties in to the true process- 
ing or “‘custom packing’’ contract which EOP 
sometimes had with the same independent 
processor. 

Finley characterized the so-called ‘‘fruit pur- 
chasing’’ contracts with Hyland-Stanford and 
Mission Dry as providing for a ‘‘deferred pay- 
ment” or a ‘‘credit plan,’’ since the independent 
processor was not required to pay for the fruit 
it purchased from EOP until the products 
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tons, approximately, which were unsuitable 
for processing into juice products. 


The years immediately before 1951 had 
seen a change in the use of by-product 
oranges. In 1950 EOP processed eleven 
per cent of all frozen orange juice in the 
California-Arizona market. In 1951 it proc- 
essed fifty-eight per cent. There was an 
increasing market for frozen orange juice. 
Nevertheless, it was advisable and necessary 
to maintain the market in canned. single 
strength juice. 

There were four principal independent 
processors of canned single strength orange 
juice in the California-Arizona area, namely, 
TreeSweet, Silzle, Case-Swayne and ap- 
pellee. TreeSweet sold in the national market 
under its own label. Silzle sold in the 
national market to private label buyers. 
Case-Swayne sold largely in the California 
market under its own label “Case-Swayne.” 
Appellee sold in the national market under 
its “Anagold” label. These four canners 
were in competition with each other, and 
each of them competed with Sunkist, in the 
sale of canned single strength orange juice 
in interstate commerce. 


5. Contracts in the 1951 Season 


Under the 1951 contract between Ex- 
change Orange and TreeSweet, Exchange 
Orange made by-product oranges available 
to TreeSweet on a consignment basis in 
such quantities as Exchange Orange deter- 
mined. Exchange Orange agreed to pay 
TreeSweet its processing costs at specified 
rates and to pay the trucking costs of the 
fruit to TreeSweet’s plant. TreeSweet agreed 
to purchase the resultant juice at the Sun- 
kist published selling price as of the date 
of purchase, less discounts and allowances 
of fifteen per cent plus an advertising allow- 
ance of seven cents per case. TreeSweet 
was not required to pay for the juice until 
it was sold. The oil and peel were to be the 
property of Exchange Orange. 


Under this contract TreeSweet processed 
24,148 tons of byproduct oranges into canned 
single strength orange juice, and sold it in 
the same interstate markets under the Tree- 
Sweet label in competition with similar 
juice sold by Sunkist and Silzle. 


processed therefrom were sold by the inde- 
pendent, even though the processed products 
were, at all times, the property of the inde- 
pendent. Finley said that the provision in such 
contracts which required the purchaser to buy 
its full requirements of by-product oranges from 
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Finley (general manager of Exchange 
Orange) admitted that the Exchange Orange- 
TreeSweet contract guaranteed TreeSweet 
against any inventory losses and protected it 
against any reductions in the market price 
for canned juice during both the selling and 
carry-over seasons. He admitted further 
that TreeSweet was guaranteed a profit 
under such contract. He stated that the 
TreeSweet contract provided, in effect, that 
Exchange Orange was to be paid for its 
by-product oranges on the basis of the dif- 
ference between the amount credited to 
TreeSweet for processing such fruit and the 
price which TreeSweet paid Exchange Orange 
for the processed juice. 


The amount credited to TreeSweet for 
processing the 24,148 tons was $859,004.00, 
and the amount payable by TreeSweet for the 
juice processed therefrom was $1,204,031.41. 
The difference between these two figures, 
to wit: $345,027.41, was the amount Tree- 
Sweet actually paid Exchange Orange for 
the 24,148 tons without the peel and oil by- 
products, or at the rate of almost $14.29 
per ton. 


Under this contract, EOP was to get the 
oil and peel or the proceeds therefrom. The 
net return from the oil and peel was $10.81 
per ton. Therefore, the total amount EOP 
received for the by-product oranges proc- 
essed under the TreeSweet contract was 
$25.10 per ton, namely, $14.29 actually paid 
by TreeSweet plus $10.81 for the oil and 
peel, or a price which was $19.12 less than 
the price for which the same quality of 
oranges were available for sale by Sunkist 
to other independent processors, including 
appellees. 


Substantially the entire production of single 
strength orange juice under this contract 
was marketed under the TreeSweet label, 
and none of it was sold under the Sunkist 
label. TreeSweet received an advertising 
allowance of seven cents per case. The 
usual purpose of an advertising allowance 
was to advertise the brand name of the con- 
cern granting such allowance, but in: this 
case TreeSweet was permitted to make any 
use it saw fit of this advertising allowance. 


EOP assured the independent of a dependable 
source of supply of fruit. He stated further that 
the deferred payment privilege afforded the in- 
dependent under such contracts was given in 
exchange for the privilege given EOP for ‘‘first 
call’? on the independent’s processing facilities. 
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The contract with TreeSwect was justi- 
fied on the ground that TreeSweet had the 
facilities to process the juice and the sales 
organization to move the merchandise, and 
on the ground that it was important that 
some California single strength juice be on 
the market in 1951. Sunkist had never men- 
tioned to any independent processor until 
1951 that this kind of arrangement was 
being made available to TreeSweet during 
the years 1947 to 1950, inclusive. 


Silzle was engaged primarily in the busi- 
ness of processing and selling canned single 
strength orange juice. It sold such juice 
primarily to private label buyers who sold 
to the same class of customers and in direct 
competition with canned single strength 
juice sold by Sunkist, TreeSweet and ap- 
pellees. Silzle had secured through the 
Bauer Fruit Company, a partnership com- 
posed of certain stockholders of Silzle, its 
fruit requirements. 


Early in 1951, Kelly of Sunkist called 
Finley of EOP to secure the latter’s ap- 
proval to sell seventy-two tons of by- 
product oranges to Silzle at $27.00 per ton, 
including the oil and peel, in order to permit 
Silzle to meet a competitive situation then 
existing with Case-Swayne. Finley approved 
the sale. These oranges ranged from one 
hundred twenty-three to one hundred thirty- 
six pounds of soluble solids per ton which, 
under the Sunkist published selling price, 
were priced from $41.15 to $46.13 per ton. 
A little later, under an oral arrangement, 
Finley let Silzle have five hundred and 
twenty-seven tons at $22.50 per ton, with 
Silzle keeping the oil and peel. 


About the middle of June 1951, Finley 
contacted Thelma Silzle, president of Silzle, 
and offered her a contract similar to the 
TreeSweet contract, “and she was willing 
and wanted a contract.” The parties op- 
erated on an oral basis for most of the 
season. The written contract was not signed 
until September 10, 1951, but by its terms 
it was to be effective from July 15, 1951 
until the end of the season. 


Under this contract Silzle processed 6,675 
tons of by-product oranges into canned 
single strength orange juice, in addition to 
the seventy-two tons and five hundred and 
twenty-seven tons purchased earlier. Silzle 
purchased the canned juice from EOP at 
the published Sunkist selling price at the 
time of purchase, less a discount of twelve 
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and one-half per cent, plus an advertising 
allowance of seven cents per case. Silzle 
was credited with $215,602.10 for processing, 
and it paid EOP the difference between 
$215.602.10 and $306,263.65, Sunkist’s selling 
price for the resultant juice. Silzle thus paid 
$90,661.55 for the 6,675 tons of oranges ex- 
clusive of oil and peel, or at the rate of 
$13.58 per ton for by-product oranges. The 
average soluble solids content of the oranges 
processed by Silzle under the 1951 contract 
was one hundred and twenty pounds of 
soluble solids per ton. The Sunkist pub- 
lished selling price in 1951 for by-product 
oranges containing one hundred and twenty 
pounds of soluble solids per ton was $40.00 
per ton. Silzle thus acquired oranges from 
EOP, exclusive of the peel and oil content, 
at a price which was $26.42 per ton less 
than Sunkist’s published selling price for 
oranges of the same quality. 


Under this contract EOP was to get the 
value of the oil and peel, which amounted 
to $4.08 per ton. Thus, the total amount 
EOP received for the by-product oranges 
processed under the Silzle contract was 
$17.66 per ton, namely, $13.58 per ton paid 
by Silzle, plus $4.08 per ton received for the 
oil and peel; or a price which was $22.34 per 
ton less than the price for which the same 
quality of oranges was available for sale by 
Sunkist to other independent processors, in- 
cluding appellees. Unlike TreeSweet, Silzle 
was to pack juice only for current sales, not 
for inventory. 


The terms of the various contracts are 
definite. The contracts themselves are in 
evidence, and their execution is admitted by 


.the pleadings. 


The question permitted to go to the jury 
for determination was why Sunkist, in 1951, 
sold to one processor of “single strength 
Valencia orange juice” at one price, and 
failed to sell to another at any price. If 
there was a refusal, was it a valid exercise 
of business judgment? If so, it was lawful. 
If it was a contract made to restrain com- 
petition or to fix prices, or, from a position 
of legal monopoly, was used illegally to 
monopolize or to attempt to monopolize, 
then appellees were entitled to recover dam- 
ages proximately resulting from appellants’ 
illegal acts. Such questions obviously would 
ordinarily be questions of fact. 

6. The Alleged Refusal to Sell 

We have observed above, with respect to 
the “sixth act” of the “six acts” mentioned 
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hereinbefore (I1(f),. supra), that Sunkist 
denied any refusal to sell to appellees, but 
pene no contract had been made with 
them. 


The right to offer to sell or buy with 
perfect freedom, and to refuse to sell or 
buy with the same freedom, is supposedly 
a fundamental right sought to be protected 
by our competitive free enterprise system, 
and by the antitrust laws. 


Its legality has been primarily established 
by what has been described as one of the 
ten leading cases in antitrust enforcement 
during its seventy year history: United 
States v. Colgate, 1919, 250 U.S. 300. Speak- 
ing for a unanimous Court, Mr. Justice Mc- 
Reynolds there referred to the long recog- 
nized right of a manufacturer to exercise 
his independent discretion as to parties with 
whom he would deal.° But like so many 
generalizations, the “right” to exercise in- 
dependent discretion cannot be taken as an 
absolute.® 


Mr. Justice Burton so stated in Lorain 
Journal v, United States [1950-1951 Trane 
Cases { 62,957], 1951, 342 U. S. 143, 155." 
As Mr. Justice Holmes said: “But the word 
‘right’ is one of the most deceptive of pit- 
falls; it is so easy to slip from a qualified 
meaning in the premise to an unqualified 
one in the conclusion.” ® 


We speak here only of decisions arrived 
at unilaterally, 7. e., the decisions of the 
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single trader. Any notion that such a right 
to select customers by joint action exists 
has been laid to rest.’ Klor’s has reduced 
this prospect to a mirage.” 


Confining our attention, then, to the deci- 
sion made by a single trader, irrespective 
of any statutory immunities, we ask whether 
the seller may select with whom he may 
deal. Whether we label it a right or a privi- 
lege, both common law™ and statute” have 
consistently adhered to the general theory ex- 
pressed in Colgate. Late Supreme Court 
cases confirm its existence,” but with cer- 
tain definite limitations. 


Text writers tell us this general “right” 
of choice of dealing may be violative of anti- 
trust laws when it is “misused or abused,” 
1. e., “when there is proof of any one of a 
number of plus elements of liability that 
may taint the otherwise lawful individual 
refusal to sell.”’** ‘These plus elements,” 
says Professor Oppenheim of Michigan, 


‘Snclude, among others, the following 
major species of illegality: (1) tortious 
conduct constituting unfair competition 
or unfair trade practice at common law; 
(2) violation of a civil rights statute or 
other type of constitutionally valid stat- 
ute limiting refusals to deal; and (3) 
conduct otherwise in violation of the 
Sherman Act, Clayton, Section 5 of the 
Federal Trade Commission Act or any 
applicable state antitrust statute.” * 


5 “‘The purpose of the Sherman Act is to pro- 
hibit monopolies, contracts and combinations 
which probably would unduly interfere with 
the free exercise of their rights by those en- 
gaged, or who wish to engage, in trade and 
commerce—in a word to preserve the right of 
freedom to trade. In the absence of any pur- 
pose to create or maintain a monopoly, the act 
does not restrict the long recognized right of a 
trader or manufacturer engaged in an entirely 
private business, freely to exercise his own in- 
dependent discretion as to parties with whom he 
will deal. And, of course, he may announce in 
advance the circumstances under which he will 
refuse to sell.’’ 250 U. S. 300, at 307. 

6 We discuss the problem without considering 
the immunities defendant allegedly acquired un- 
der both the Capper-Volstead and Clayton Acts. 
We also note that the general statement in 
Colgate has reference to a right as it exists 
under the Sherman Act. More than that was 
originally plead in this case, but the Robinson- 
Patman Act violations were dismissed and were 
not before the jury. 

7 Of. Rifkind, Division of Territories, in Van 
Cise and Dunn, How to Comply With the Anti- 
trust Laws, 127, 136 (1954). 
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8 Amer. Bank & Trust Co. v. Federal Bank, 
1921, 256 U. S. 350, 358. 

9 Klor’s v. Broadway-Hale Stores [1959 TRADE 
CASES { 69,316], 1959, 359 U. S. 207. 

10 Oppenheim, Selected Antitrust Develop- 
ments, 15 A. B. A. Section of Antitrust Law 
37, 54 (1959). 

114 Restatement, Torts § 762. 

12215 U.S. CG. § 18(a). (1958). 

“Section 2(a) of the Robinson-Patman Act, 
15 U. S. C. Section 13(a), contains a proviso 
‘That nothing herein contained shall prevent 
persons engaged in selling goods, wares, or 
merchandise in commerce from selecting their 
own customers in bona fide transactions and 
not in restraint of trade.’ In Federal Trade 
Commission v. Simplicity Pattern Co, [1959 
TRADE CASES f 69,361], 360 U. S. 55 at 64 
(1959), the Court stated that this proviso codi- 
fies the rule of United States v. Colgate & Co., 
250: .U...S.. 300 (1919)-. . . .’’ Oppenheim, 
op. cit. supra note 10, at 43. 

13 Handler, Recent Antitrust Developments, 14 
Record of the Bar Association of the Bar of the 
City of New York 318 (1959). 

144 Oppenheim, op. cit. supra note 10, at 43. 

16 Oppenheim, op. cit. supra note 10, at 43-4. 
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But the decisions in past years,* as well 
as recent dicta by the Supreme Court,” 
warrant the generalization made by a writer 
with which this Court agrees: “[An] indi- 
vidual refusal to deal is preserved wherever tt 
is reasonably ancillary to the effectuation of 
lawful marketing objectives.”* (Emphasis 
added.) 


Entirely apart from a unilateral refusal 
to sell or deal, we have, charged herein as a 
conspiracy, the joint or concerted refusal. 
“Concerted refusals by traders to deal with 
other traders” are equated to “group boy- 
cotts’”’ by the most recent Supreme Court 
decision on the subject.” They “have long 
been held to be in the forbidden cate- 
gory.’ The Court goes on: 


“They have not been saved by allega- 
tions that they were reasonable in the 
specific circumstances, nor by a failure to 
show that they ‘fixed or regulated prices, 
parcelled out or limited production, or 
brought about a deterioration in quality.’ 
Fashion Originators’ Guild v. Federal Trade 
Comm’n [1940-1943 Trane CAsEs { 56,101], 
312 U. S. 457, 466, 467-468. Cf. United 
States v. Trenton Potteries Co., 273 U.S. 
392. Even when they operated to lower 
prices or temporarily to stimulate com- 
petition they were banned. For, as this 
Court said in Kiefer-Stewart Co. v. Sea- 
gram & Sons [1950-195] TrapE Cases 
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§ 62,737], 340 U. S. 211, 213, ‘such agree- 
ments, no less than those to fix minimum 
prices, cripple the freedom of traders and 
thereby restrain their ability to sell in 
accordance with their own judgment.’ Cf. 
United States v. Patten, 226 U.S. 525, 542.” 
Klor’s v. Broadway-Hale Stores [1959 
TRADE CASES § 69,316], 1959, 359 U. S. 
207 at 212. 


Thus, in this case, we conclude the ques- 
tion as to whether there had been a con- 
certed refusal to sell, as alleged by appellees, 
or an illegal unilateral refusal to sell, were 
questions of fact for the jury’s determina- 
tion. The jury’s verdict could have been 
based on either (1) the alleged illegal con- 
spiracy and agreement to make contracts 
constituting a restraint of trade, or (2) the 
alleged illegal sole trader decision not to 
sell, made with an intent to illegally re- 
strain trade or commerce, and implemented 
by other illegal means beyond the bare re- 
fusal, or (3) a similar unilateral decision 
not to sell, except at a fixed price, made 
from a monopoly position, with an intent or 
purpose to eliminate a competitor. We can- 
not know which one or more of the theories 
stated were adopted by the jury in deter- 
mining liability. With this in mind, we must 
consider the evidence and the instructions 
given on this phase of the case. If there 


16 Barber, Refusals to Deal Under the Federal 
Antitrust Laws, 103 U. Pa. L. Rev. 847 (1955); 
Saulnier, Achieving Price Stability as a Basis 
for Economic Growth in a Free Society, 15 Bus. 
Law 83 (1959). 

United States v. Parke, Davis & Co. [1960 
TRADE CASES { 69,611], 1950 [1960], 362 U. S. 
29, emphasized the narrowness of the path of 
legality a seller must follow in utilizing the 
doctrine of United States v. Colgate in suggest- 
ing resale prices to customers. Relying on 
U. S. v. Bausch &€ Lomb Co. [1944-1945 TRADE 
CASES { 57,224], 1944, 321 U. S. 707, Federal 
Trade Comm, v. Beech-Nut Co., 1922, 257 U. S. 
441, and Dr. Miles Medical Co. v. Park & Sons 
Co., 1911, 220 U. S. 373, the Court ruled there 
were two types of action prohibited by Colgate: 
(1) agreements or contractual arrangements on 
a vertical plane, and (2) a concerted plan of 
action on a horizontal plane, 

“In other words, an unlawful combination is 
not just such as arises from a price maintenance 
agreement, express or implied; such a combina- 
tion is also organized if the producer secures 
adherence to his suggested prices by means 
which go beyond his mere declination to sell 
to a customer who will not observe his an- 
nounced policy.’’ United States v. Parke, Davis 
é& Co., supra at 43. 

The unilateral right to set prices, without 
“other means’’ of implementation, leaving the 
person affected the right to accept or reject the 
fixed price, is maintained from Colgate, and 
approved. Cf. also George W. Warner & Co. v. 
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Black & Decker Mfg. Co. [1960 TRADE CASES 
{| 69,7073, 2 Cir. 1960, 277 F. 2d 787. 

4 Justice Black in Klor’s specifically said: 
“This is not the case of a single trader refusing 
to deal with another. . . . .’’ (citing United 
States v. Colgate, supra; United States v. 
Schrader’s Son, Inc., 1920, 252 U. S. 85; U. 8. 
v. Bausch & Lomb Co., supra; Lorain Journal v. 
United States, supra), Klor’s v. Broadway-Hale 
Stores, supra at 312. 

18 Oppenheim, op. cit, supra note 10, at 44. 
See Associated Press v. United States, 1945, 326 
U. S. 1. Professor Oppenheim goes further: 
“Indeed, the cases support an even broader 
generalization. In the absence of one of the 
plus illegal elements previously summarized, a 
seller acting alone is not required by law to 
justify his refusal to deal. His motive is im- 
material unless it is relevant to one of the plus 
elements mentioned."’ Cf. Times-Picayune v. 
United States [1953 TRADE CASES f 67,494], 
1953, 345 U. S. 594, 625; Timberg, Selection of 
Customers, in Van Cise and Dunn, How to 
Comply With the Antitrust Laws, 117, 119 
(1954), citing Fed. Trade Comm. v. Raymond 
Co., 1924, 263 U. S. 565. 

Also cf. Oppenheim, Developments in Anti- 
trust Law During the Past Year, pp. 29-33, 
American Bar Association Section of Antitrust 
Law (1960). 

“47 Klor’s v, Broadway-Hale Stores, supra at 
eR Klor’s v. Broadway-Hale Stores, supra at 
<= . 


© 1960, Commerce Clearing House. Inc. 


Number 166—55 
10-28-60 


exists in the record sufficient evidence to 
justify the action going to the jury on all 
three of these theories, and there were no 
errors in the instructions nor in the intro- 
duction of evidence, then we are bound by 
the jury’s verdict on questions of fact. 


We conclude that this was the theory 
under which the trial court permitted the 
case to go to the jury, as disclosed by the 
instructions themselves and the trial court’s 
and counsel’s comments, and discussion of 
them, at the trial. We further conclude such 
submission to the jury was, in theory, correct. 


B. Was there error in instructing or refusing 
to instruct the jury? 


This was not an easy case in which to 
instruct the jury, and the instructions were 
necessarily many and involved. 


In the instructions, the jury was first ad- 
vised that a parent corporation and its 
wholly owned subsidiary (Sunkist and EOP, 
respectively) ‘can be guilty of combining 
or conspiring together to violate the anti- 
trust laws,” 7. e., on the theory of an intra- 
corporate conspiracy (e. g., Kiefer-Stewart 
Co. v. Seagram & Sons [1950-1951 TRADE 
CASES { 62,737], 1951, 340 U. S. 211); that 
acts lawful in themselves can become un- 
lawful “when part of an illegal scheme or 
plan, or when used to accomplish an illegal 


21 “Tt is defendants’ position, first of all, that 
they did not have a monopoly of products 
oranges or a monopoly of the business of 
processing the oranges and selling the juice in 
interstate commerce. Defendants contend that 
such monopolies could have been lawful, if they 
had existed, because of the statutes relating to 
marketing associations, but they deny that 
there were such monopolies. 

“With respect to lemons, it is defendants’ 
position that whether Exchange Lemon had a 
monopoly of products lemons or of the business 
of processing and selling lemon juice, is im- 
material in this case, since, defendants claim, 
the plaintiff was not in the lemon juice business 
except in a very minor way. 

“In any event, defendants deny that they 
misused any power that they may have had with 
respect to products oranges or lemons. 

“Defendants also deny that they violated the 
antitrust laws in any way. They deny they 
combined or conspired with Exchange Lemon, 
TreeSweet and Silzle, or any of them, to re- 
strain trade and commerce in single-strength 
Valencia orange juice or and (sic) other citrus 
fruit juice processed in California and sold in 
interstate commerce, or that they combined or 
conspired with Exchange Lemon, TreeSweet 
and Silzle, or any of them, to suppress or elimi- 
nate the competition of the plaintiff. 

“Defendants also deny that they combined or 
conspired with Exchange Lemon, TreeSweet and 
Silzle, or any of them, to monopolize the market 
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purpose” (e. g., Direct Sales Co. v. U. S., 
1943, 319 U. S. 671); that the acts charged 
against appellants under the first or re- 
straint of trade cause of action need not 
have been shown to have been done with 
specific intent of elimination of competition 
in the juice market, if those acts “actually 
and necessarily resulted in the elimination 
of such competition,” since everyone is 
presumed to intend the natural and probable 
results or consequences of his conduct. 
People v. Renozo, 1952, 109 Cal. App. 2d 793, 
241 P. 2d 628; King v. Commonwealth, 1941, 
285 Ky. 654, 148 S. W. 2d 1044. 


The court then referred to the “six acts” 
complained of which were claimed to be the 
proximate cause of appellees’ damage (see 
II(a) to (f), supra), and added: 


“The other contracts entered into evidence 
between Exchange Orange and Hyland 
Stanford, Harts, Case-Swayne, Mission 
Dry and General Foods, also referred to 
as Bireley’s, were offered and received for 
the general purpose of showing the opera- 
tions of Exchange Orange and such bear- 
ing as they may have in general, but are 
not claimed or alleged by the plaintiffs, 
to be any cause of their claimed damage.” 


The court explained the defendants’ defenses.” 
The court then instructed on monopoly 
power: 


for single-strength Valencia orange juice or any 
other citrus fruit juice processed in California 
and sold in interstate commerce, or that they 
combined or conspired with Exchange Lemon, 
TreeSweet and Silzle, or any of them, to ex- 
clude the competition of the plaintiff from such 
market. 

“The defendants also deny that they and Ex- 
change Lemon and TreeSweet and Silzle, or any 
of them, actually monopolized the market for 
single-strength Valencia orange juice or any 
other citrus fruit juice processed in California 
and sold in interstate commerce. 

“With respect to the six acts complained of 
as causing plaintiff's damage, defendants con- 
tend that such acts were lawful and that they 
were not performed pursuant to any combina- 
tion or conspiracy or for the purpose of re- 
straining or monopolizing trade and commerce 
or for the purpose of injuring the plaintiff. 

“It is also defendants’ contention that they 
were under no legal obligation to do business 
with the plaintiff, and that even if defendants 
had had some obligation to do business with 
independent processors generally, there was 
ample justification for not doing business with 
the plaintiff. 

“Defendants contend, finally, that what hap- 
pened to the plaintiff in 1951 was caused, not by 
any act of the defendants, but by the general 
economic conditions in the citrus fruit industry 
and by plaintiff's lack of capital and the mis- 
management of its business.”’ 
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“The use of monopoly power, however 
lawfully acquired, to foreclose competi- 
tion, to gain a competitive advantage or 
to destroy a competitor is unlawful, 


“The defendant Sunkist is permitted 
under the law to acquire a legal monopoly 
over product Valencia oranges that are 
available for processing into citrus juice 
products, including single-strength Valencia 
juice. Sunkist or Exchange Orange could 
in 1951 have legally processed all of such 
oranges in their own plants into citrus 
juice products and not made any of them 
available to independent processors, such 
as the plaintiff, TreeSweet or Silzle, if 
they had been able to, and cared to do so. 
Defendant Exchange Orange, as the proc- 
essing company for the grower members 
of Sunkist, could also enter into lawful 
processing contracts with independent 
processors to have the oranges of the 
grower members of Sunkist processed 
into citrus juices to be thereafter sold by 
Sunkist as the citrus juice products of its 
grower members to prospective buyers 
thereof, including independent processors. 
However, such contracts must be lawful 
processing contracts and not devices which 
are resorted to pursuant to the conspiracy 
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charged to illegally restrain trade, or to 
illegally monopolize that part of the citrus 
juice market which is represented by such 
citrus juices as are processed in California 
and thereafter sold in interstate com- 
merce. It is for you to decide whether 
the contracts which Exchange Orange 
entered into in 1951 with TreeSweet and 
Silzle, when coupled with any refusal of 
the defendant Sunkist or Exchange Orange, 
to make oranges available to the plaintiff 
under comparable arrangements pursuant 
to the combination or conspiracy charged, 
were lawful processing contracts, or whether 
they were contracts which were made 
pursuant to the combination or conspiracy 
charged and had the purpose and effect of 
restraining and/or monopolizing inter- 
state trade and commerce in the citrus 
juices and particularly single-strength 
Valencia orange juice processed in Cali- 
fornia and sold in interstate commerce, 
by eliminating competition between Sun- 
kist and such processors in the interstate 
market for such products as were proc- 
essed under such contracts.” 


And the court reinstructed on the same 
subject.” 


22 “Now, so that you will not be confused, let’s 
back up. Here are co-operatives which are per- 
mitted to combine together te produce and 
market their fruit. The antitrust laws say that 
they may lawfully do that, and the antitrust 
laws say that they shall not be in violation of 
any—are you sleepy down there? 

“Juror Daiker: No. 

“The Court (Continuing):—shall not be in 
violation of any antitrust law in so doing. 

“‘The plaintiffs claim that the defendants did 
actually have a monopoly of product fruit 
through their co-operatives. The defendants 
say, ‘We didn’t have it. But, if we did, it was 
legal.’ And the court has told you that it was 
legal. So there is no dispute about that. 

““As the court has told you, the defendants 
Sunkist, Orange, and co-conspirator Lemon, 
could have had 100 per cent monopoly of all 
oranges and lemons grown in Southern Califor- 
nia, so that isn’t our problem. It is what you 
find happened or did not happen from there on 
out. 

“If they had this monopoly control of prod- 
ucts oranges, then they could not use it il- 
legally. They could use it legally. Likewise, 
the plaintiff contends that the defendants con- 
spired and combined to restrain trade and 
commerce, and conspired and combined to mo- 
nopolize the citrus fruit market, which is some- 
thing different from the product fruit. 

“The question that is being left to you as 
jurors is not the question as to whether these 
co-operatives could have legally had a monopoly 
of all the oranges or lemons in California; 
there is no argument about that; the question 
on that phase of the case is whether or not, if 
plaintiff proves they did have such monopoly, 
did they use it legally or illegally. That is a 
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question of fact. You are the sole judges of the 
facts. 

“Sections 1 and 2 of the Sherman Act have 
both the geographical and distributive signifi- 
cance and apply to any part of the United 
States as distinguished from the whole and to 
any part of the classes of the things forming 
a part of interstate commerce. If you find that 
either or both of the defendants combined with 
TreeSweet or Silzle to eliminate the competition 
of the plaintiff in the market for citrus fruit 
juices, particularly single-strength Valencia 
juice processed in California and sold in inter- 
state commerce, and that any of the acts 
charged to have been performed by such de- 
fendants were performed in furtherance of such 
combination or cunspiracy, and that the per- 
formance of any such acts was the proximate 
cause of any damage to the plaintiff, you should 
find that there was a violation of the antitrust 
laws and proximate causation, and you should 
proceed to the question of damage. 

“Any combination effectively excluding out- 
siders from the business altogether is a mo- 
nopoly and is unconditionally unlawful. 

“No claim or contention is made herein by 
the plaintiff that defendants, or either of them, 
attempted to monopolize. 

“This may be a technical distinction. There 
is a charge that they conspired to monopolize. 
That is different from an attempt to monopolize, 
to go back to those instructions that I gave you 
on conspiracy. Attempt to monopolize is some- 
thing different. For instance, one individual 
could attempt to monopolize, without any con- 
spiracy. But there is no charge of attempt to 
monopolize. 

“In considering the matter of monopoly power 
two ingredients are of outstanding significance: 
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The court next instructed on the power 
to determine prices, or to exclude a com- 
petitor, and the lawful as well as the un- 
lawful exercise of that power, and referred 
specifically to the processing contracts with 
TreeSweet and Silzle.” 


After advising the jury that direct evi- 
dence of a refusal to deal with Winckler 
on terms comparable to those offered to 
TreeSweet and Silzle was not necessary, 
and that EOP had a legal right to refuse 
to contract with Winckler unless such re- 
fusal was some part of a violation of anti- 
trust laws, the court gave two instructions 
which he characterized as summing up “what 
is charged and what the plaintiff must 
prove.” It is these instructions, originally 
requested by defendants but modified by the 
court, which appellants vigorously attack 
as error. They read: 


“(a) Defendants’ No. 7 


The first cause of action charges that 
the defendants Sunkist and Exchange 
Orange and the alleged co-conspirators, 
Exchange Lemon, TreeSweet and Silzle, 
combined and conspired with each other 
at a date unknown to the plaintiff, and 
entered into contracts and did certain 
other things in 1951 with the purpose and 
effect of unreasonably restraining inter- 
state trade and commerce in canned citrus 
fruit juices, particularly single-strength 
Valencia orange juice produced in Cali- 
fornia and marketed throughout the United 
States, with the resultant injury and 
damage to the plaintiff, i.e., that Sunkist 
and Exchange Orange and the alleged 
co-conspirators combined and conspired 
to eliminate the competition of the plain- 
tiff in the interstate market for canned 
citrus fruit juices and particularly single- 
strength Valencia orange juice in the year 
1951, and performed certain acts pursuant 
to such combination and conspiracy which 
proximately caused damage to plaintiff. 


“Unless you find, therefore, from the 
preponderance of the evidence, that 
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Sunkist or Exchange Orange or either 
of them, combined or conspired with 
either TreeSweet, or Silzle, or ELP, and 
in 1951 did one or more of the specific 
acts charged—those are the six acts, one 
Or more of the six acts—charged in the 
first cause of action, and that such act or 
acts had the purpose or necessary effect 
of damaging or eliminating the competi- 
tion of plaintiffs in the interstate market 
for California canned citrus fruit juices 
or single-strength Valencia orange juice, 
your verdict must be for the defendants 


on the first cause of action. 
x x Ox 


“(b) Defendants’ No. 17A 


The second cause of action charges that 
the defendants Sunkist and Exchange 
Orange and the alleged co-conspirators 
Exchange Lemon, TreeSweet and Silzle 
combined and conspired together, and 
performed the same six acts alleged in 
the first cause of action, which are in- 
corporated by reference into the second 
cause, in order to monopolize the produc- 
tion and interstate sale of California citrus 
fruit juices, especially single-strength Val- 
encia orange juice, and that pursuant to 
such conspiracy they actually monopolized 
such production and interstate sale of 
California citrus fruit juices, and particu- 
larly single-strength Valencia orange juice, 
with resultant injury and damage to plain- 
tiff. Unless you find from the preponder- 
ance of the evidence that defendants 
Sunkist and Exchange Orange, or either of 
them, and one or more of the alleged 
co-conspirators, combined and conspired, 
and pursuant to such combination or con- 
spiracy did one or more of the acts charged, 
and complained of, in order to acquire 
effective control of the interstate market 
for California citrus fruit juices, with the 
purpose or necessary effect of eliminating 
competition, including that of the plaintiff, 
from such market, your verdict must be 
for the defendants on the second cause 
of action.” 


Under that charge appellants urge the 
jury could have found that the conspiracy 


the power to fix prices and the power to ex- 
clude competition. 

“The words ‘to fix prices,’ refer to price fix- 
ing activities which tamper with or affect price 
structures in interstate trade or commerce. 

“Whether monopoly power existed in a de- 
fendant or defendants, and whether such power 
was illegally used or misused, is a question of 
fact for the jury.’’ 

2% “‘T charge you that the defendant Exchange 
Orange may legally enter into a processing con- 
tract whereby Valencia oranges furnished by 
Sunkist or Exchange Orange may be processed 
into single-strength orange juice for Sunkist by 
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an independent processor party to such contract. 
However, such processing contracts cannot be 
entered into by Exchange Orange as part of a 
combination or conspiracy which has the pur- 
pose or effect of fixing the prices at which 
single-strength Valencia juice processed by 
TreeSweet and Silzle for Exchange Orange 
may be sold or offered for sale by TreeSweet 
or Silzle in interstate commerce as such con- 
tracts would then be illegal contracts. 

“In other words, you have got a question of 
fact there. Were these legal processing con- 
tracts or were they illegal? I am trying to 
present both sides of the problem to you.”’ 
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consisted of only Sunkist or EOP and ELP. 
Such a conspiracy, say appellants, involved 
only exempt cooperatives; that these in- 
structions removed any exemption created 
by Capper-Volstead from the case entirely. 


This error, say appellants, was compounded 
by the trial court in its attempt to clarify 
the charge after it had been given. In this 
regard the court said: 


“T also am told that I spoke about how 
the defendants had conspired on one occa- 
sion. The charge is not that the defend- 
ants conspired. The charge is that the 
defendants and co-conspirators conspired. 

“However, as a matter of fact, you may 
find that nobody conspired, or you may 
pick out and decide that some number 
less than the total conspired. It is your 
task to decide the facts.” 


Appellants’ argument first presupposes 
that agricultural cooperatives can combine 
to fix prices or eliminate competitors with 
immunity, otherwise Capper-Volstead means 
nothing. With this position we do not agree. 


First: We do not now understand (since 
the Milk Producers decision) that different 
agricultural cooperatives, combining together, 
are entitled to claim a total immunity for 
acts which they may lawfully do unilaterally, 
any more than individuals may claim for 
certain of their joint actions the same im- 
munity under antitrust laws which would 
exist as to their several independent acts. 


“[A] group of farmers acting together 
as a simple entity in an association cannot 
be restrained ‘from lawfully carrying out 
the legitimate objects thereof, but the 
section [Section 6 of the Clayton Act] 
cannot support the contention that it gives 
such an entity full freedom to engage 
in predatory trade practices at will.” 
(Emphasis added.) Milk Producers Assn. 
v, U_S., supra, at 465-6. 


“The Capper-Volstead Act . . . ex- 
tended § 6 of the Clayton Act exemption 
: [but] did not leave cooperatives 
free to engage in practices against other 
persons in order to monopolize trade, or 
restrain or suppress competition with the 
cooperative.” Id. at 466-7. 


Second: We point out that the error as 
allegedly compounded by the loose language 
(“You may find that nobody conspired, or 

that some number less than the total 

** For example, alleged errors 2(a), 2(f), 2(g), 
2(i), 2(k), 2(s), 2(z) and 2(dd). 


va For example, alleged errors 2(z) (2d para.): 
a). 
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conspired.” (Emphasis added.)) was fol- 
lowed by a grudging approval of such in- 
struction to the jury by both sides, just 
before the jury retired: 


“(The Court:] . . . Now, do you want 
to come back up again, or are you content? 
Is that satisfactory? 

“Mr. Fisher: I think we are content. 

“The Court: Satisfactory, Mr. Dixon? 

“Mr. Dixon: Satisfactory.” > 
Third: We think there exists support in 

the law for such instructions. United States 
v. Timken Roller Bearing Co. [1948-1949 
Trave Cases { 62,380], N. D. Ohio, 1949, 
83 F. Supp. 2d 84, affirmed [1950-1951 TRADE 
CASES “J 62.53/1,, S4l. U. . 9... Joe hroold 
“[C]ommon ownership and control does not 
liberate corporations from the impact of the 
antitrust laws.” Kiefer-Stewart Co. v. Sea- 
gram & Sons, supra at 215. But cf: Report 
of the Attorney General’s National Com- 
mittee to Study the Antitrust Laws, pp. 30- 
36 (1955). 

The entire instructions given cover fifty 
pages of the transcript. The first ten pages 
and the last five were “stock instructions,” 
applicable in any private conspiracy anti- 
trust case where plaintiffs seek damages. 
Ten pages of instructions cover the plead- 
ings, the statutes involved, the appellants’ 
denials and defenses, and an explanation of 
certain evidence received, to which no objec- 
tion is made by appellants. 


Appellants do however, in thirty-nine 
specifications object to almost every one of 
the remaining instructions, given at the re- 
quest of appellees or on the court’s own 
motion; and to four instructions which were 
requested by appellants but modified by the 
court. Additionally, twenty-seven instruc- 
tions proposed by appellants and rejected 
by the court, are alleged as error. Thus, 
there are sixty-six alleged errors in the giv- 
ing or refusing of instructions. We find 
it unnecessary to go into each instruction 
individually. Some are based on the theory 
of exemption which Milk Producers Assn. v. 
U. S., supra, laid at rest,* or the “public 
injury” concept, buried by Klor’s v. Broad- 
way-Hale Stores, supra** Some have to do 
with definition of the relevant market 
hereinbefore discussed.** Some have to do 
with intra-corporate conspiracy.” Others 

*° For example, alleged errors 2(d) and 2(s). 


Neri ls example, alleged errors 2(b), 2(n) and 
2(0). 
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were allegedly vague, ambiguous, or con- 
fusing,* or tended to “over-emphasize,” or 
be unnecessary or needless repetition,” or 
were immaterial,” or focused attention un- 
necessarily.” All the foregoing objections 
not hereinafter touched upon we hold in- 
valid, or of such slight consequence that 
they do not constitute substantial error, and 
are not prejudicial. Fed. R. Civ. P. 61. 


Appellees, of course, urge that the in- 
structions must be “viewed in their entirety, 
rather than in isolated segments”; that 
“even if a single instruction is erroneous, it 
does not call for reversal if it is cured by 
a subsequent charge or by a consideration 
of the entire charge,” citing Jesonis v. Oliver 
J. Olson and Co., 9 Cir, 1956, 238 F. 2d 307, 
309. We agree with that general principle, 
yet if a substantial and prejudicial error is 
made in the giving of but one instruction, 
the verdict cannot stand. We therefore 
consider in more detail certain other alleged 
errors which we feel merit discussion. We 
refer to the following: 


(1) Was it error to instruct the jury as 
follows (alleged error 2(c)): 


“The use of monoply power, however 
lawfully acquired, to foreclose competi- 
tion, to gain a competitive advantage, or 
to destroy a competitor, is unlawful.” 


The objection was because (a) it assumes 
monopoly power existed when its existence 
was a question of fact for the jury; (b) it 
is inapplicable to a conspiracy situation; 
(c) the only charge of misuse of monopoly 
power is by conspiracy; (d) it contains no 
reference to substantial restraint on inter- 
state commerce; (e) it is silent on matter 
of intent. 


This instruction is an exact quotation 
from United States v. Griffith [1948-1949 
TRADE CASES J 62,246], 1948, 334 U. S. 100, 
107. It is difficult for this Court to see 
how’ a monopolist can make any business 
decision without its involving and using its 
monopoly power, nor how it can make any 
sale or purchase (for example) at an ad- 
vantageous price, without gaining some com- 
petitive advantage. The statement is a broad 
one, but there were several other instruc- 
tions given which modified and tempered 
its broadness, and which we must assume 
the jury understood and followed. 


23 For example, alleged errors 2(d), 2(e), 2(h) 


and 2(i). 
2 For example, alleged errors 2(1), 2(m) and 


2(u). 
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We find no merit to the objections urged, 
in view of the instructions taken as a whole 
and read together, as we are required to do 
on this appeal. 

(2) Was it error to instruct the jury as 
follows (alleged error 2(r)): 

“Single strength orange juice . . . sold 
in interstate commerce may be the subject 
of restraint and monopoly under the Sher- 
man Act.” 

The objection was because (a) this is a 
question of fact for the jury; (b) which 
was taken away from the jury. 


The question of whether substantial inter- 
state commerce exists is a question of fact 
for the jury. Marks Food Corp. v. Barbara 
Ann Baking Co. [1959 TRAvDE Cases § 69,591] 
No. 16095, decided December 28, 1959, as 
amended, 9 Cir., — F. 2d — Cf. Beacon 
Theatre v. Westover. [1959 Trane CASES 
1 69,360], 1959, 359 U. S. 500. But such 
question as to whether single strength 
Orange juice was or was not a subject of 
restraint or monopoly was not, in our opin- 
ion taken away from the jury when the in- 
structions are again read as a whole. Even 
considered singly, the instruction stated the 
jury might, not that it must, find that single 
strength orange juice was the subject of 
restraint and monopoly in interstate com- 
merce. We hold there was no prejudicial 
error in this instruction. 


(3) Was it error for the court to com- 
ment to the jury on the legal effect of 
Exhibits 84-A (plaintiffs re-organization 
plan, alleged error 2(aa)) and particularly 
the last paragraph of said comment: 

“The loss of $169,000 or $170,000 re- 
sulting from the sale of the real estate 
and plant referred to in the evidence 
should not have been taken into account 
during Winckler & Smith’s fiscal year 
ending January 31, 1950, and Mr. Lynch, 
the expert witness for the defendants, 
should not have so considered it, and the 
court was in error in permitting him to 
do so in his computations.” 

The objection was because (a) when the 
loss was to be taken was not a matter of 
law; (b) the comment discredited appel- 
lants’ expert witness, Lynch. 

In view of our position hereinafter taken 
as to damages, error or lack of it in this 
instruction is immaterial. 

30 For example, alleged errors 2(g) and 2(h). 

31 For example, alleged errors 2(k), 2(1), 2(m) 


and 2(p). 
82 For example, alleged errors 2(j). 
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<4) Was it error to refuse appellants’ six 
instructions, nine to fourteen, inclusive, in- 
structing the jury the “six acts” complained 
of were not unlawful (alleged error 3(b))?™ 


Each of these instructions referred to one 
of the six acts as being “nothing unlawful.” 
They then went on to say that unless the 
acts were “part of a conspiracy” made with 
the purpose and effect “of eliminating com- 
petitors, you will disregard such agreement 
or arrangement-as being of no consequence 
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in the case.” Thus, in effect, the act “X” 
was lawful, unless you find it was done in 
unlawful conspiracy. These instructions were 
confusing. In view of all instructions given, 
and the nature of the case, we cannot hold 
the failure to give them, just as requested 
by defendants and appellants, constituted 
prejudicial error. 

(5) Was it error to give the court’s own 


instruction E (alleged error 2(y))* because 
of the court’s ruling, excluding so-called 


33 “No. 9 
“You are instructed that there was nothing 
unlawful in the agreement or arrangement 
entered into in 1951 between Exchange Orange 
and Exchange Lemon whereby Exchange Lemon 
processed oranges into single strength orange 
juice for Exchange Orange at cost and without 
profit to Exchange Lemon. Unless you find, 
therefore, from the preponderance of the evi- 
dence, that such agreement or arrangement was 
part of the conspiracy charged in the first 
causes of action and was made with the specific 
purpose to eliminate and with the effect of 
eliminating the competition of the plaintiff in 
the interstate market for canned citrus fruit 
juice, you will disregard such agreement or 
arrangement between Exchange Orange and Ex- 
change Lemon as being of no consequence in 
this case, so far as the first cause of action is 
concerned. 
“No. 10 
“You are instructed that there was nothing 
unlawful in the agreement or arrangement 
entered into in 1951 between Exchange Lemon 
and Exchange Orange whereby Exchange 
Orange processed lemons for Exchange Lemon 
at cost and without profit to Exchange Orange. 
Unless you find, therefore, from the preponder- 
ance of the evidence, that such agreement or 
arrangement was a part of the conspiracy 
charged in the first cause of action and was 
made with the specific purpose to eliminate 
and with the effect of eliminating the competi- 
tion of the plaintiff in the interstate market for 
eanned citrus fruit juice, you will disregard 
such agreement or arrangement between Ex- 
change Lemon and Exchange Orange as being 
of no consequence in this case, so far as the first 
cause of action is concerned. 


mNOP ala 

“You are instructed that there was nothing 
unlawful in Sunkist’s setting its own price of 
by-product Valencia oranges available to inde 
pendent processors at $40.00 per ton in 1951; 
and, unless you find, from the preponderance 
of the evidence, that the setting of such price 
was a part of the conspiracy charged in the 
first cause of action and was done for the 
specific purpose to eliminate and with the effect 
of eliminating the competition of the plaintiff 
in the interstate market for canned citrus fruit 
juice, you will disregard Sunkist’s setting of 
the $40.00 price as being of no consequence in 
this case, so far as the first cause of action is 
concerned. 

“No. 12 

“You are instructed that there was nothing 
unlawful in the contract entered into between 
defendant Exchange Orange and alleged co- 
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conspirator TreeSweet Products Company, ef- 
fective as of July 23, 1951; and, unless you find, 
from the preponderance of the evidence, that 
such contract was a part of the conspiracy 
charged in the first cause of action and was 
made with the specific purpose to eliminate and 
with the effect of eliminating the competition 
of the plaintiff in the interstate market for 
canned citrus fruit juice, you will disregard 
such contract between defendant Exchange 
Orange and alleged co-conspirator TreeSweet 
Products Company, as being of no consequence 
in this case, so far as the first cause of action 
is concerned. 
“No. 13 

“You are instructed that there was nothing 
unlawful in the contract between defendant 
Exchange Orange and alleged co-conspirator 
E, A. Silzle Corporation, effective June 26, 1951; 
and, unless you find, from the preponderance 
of the evidence, that this contract was a part 
of the conspiracy charged in the first cause of 
action and was made with the specific purpose 
to eliminate and with the effect of eliminating 
the competition of the plaintiff in the interstate 
market for canned citrus fruit juice, you will 
disregard such contract between defendant Ex- 
change Orange and alleged co-conspirator E. A. 
Silzle Corporation, as being of no consequence 
in this case, so far as the first cause of action 
is concerned. 


“No. 14 

“You are instructed that there was nothing 
unlawful in the refusal of defendant Exchange 
Orange to enter into a processing agreement 
with plaintiff far processing Valencia oranges 
during the 1951 season comparable to the con- 
tracts entered into between defendant Exchange 
Orange and alleged co-conspirators TreeSweet 
Products Company and E, A. Silzle Corporation; 
and, unless you find, from the preponderance 
of the evidence, that such refusal was a part of 
the conspiracy charged in the first cause of 
action and was done with the specific purpose 
to eliminate and with the effect of eliminating 
the competition of the plaintiff in the interstate 
market for canned citrus fruit juice, you will 
disregard the refusal as being of no consequence 
in this case, so far as the first cause of action 
is concerned.’’ 


s¢““The refusal of EOP, if such you find, to 
give a contract to plaintiff similar to the Silzle 
and TreeSweet Contracts must be judged on the 
basis of the evidence and instructions in this 
case and upon such knowledge and information 
as EOP and its officers, agents and employees 
had at the time of such refusal, if any, and not 
upon the basis of facts or information thereafter 
discovered or ascertained by EOP.”’ 
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“after-acquired” information with respect to 
appellees’ alleged watering of juice? 

This again can better be decided under 
a discussion of errors charged with respect 
to the introduction of evidence. 


(6) Was it error to fail to instruct the 
jury as to necessity of “specific intent” to 
eliminate a competitor in the first cause of 
action, and to exclude appellee as a com- 
petitor in the second cause of action (alleged 
errors 3(m), 3(n))? Appellants rely on 
United States v. Griffith, supra, and Times- 
Picayune v. United States [1953 TRADE CASES 
1 67,494], 1953, 345 U. S. 594, in support of 
both of their proposed instructions (nos. 8, 18). 


“It is, however, not always necessary 
to find a specific intent to restrain trade 
or build a monopoly in order to find that 
the anti-trust laws have been violated. 
It is sufficient that a restraint of trade or 
monopoly results as the consequence of 
a defendant’s conduct or business arrange- 
ments. Specific intent in the sense 
in which the common law used the term 
is necessary only where the acts fall short 
of the results condemned by the Act. 
The classical statement is that of Mr. 
Justice Holmes speaking for the Court in 
Swift & Co. v. United States, 196 U. S. 
375, 396: 


‘Where acts are not sufficient in them- 
selves to produce a result which the 
law seeks to prevent—for instance, the 
monopoly—but require further acts in 
addition to the mere forces of nature to 
bring that result to pass, an intent to 
bring it to pass is necessary in order 
to produce a dangerous probability that 
it will happen. Commonwealth v. Peaslee, 
177 Massachusetts, 267, 272. But when 
that intent and the consequent danger- 
ous probability exist, this statute, like 
many others and like the common law 
in some cases, directs itself against that 
dangerous probability as well as against 
the completed result.’ 

* * * 


“Hence the existence of power ‘to exclude 

competition when it is desired to do so’ 

is itself a violation of [Sherman Act] § 2, 

provided it is coupled with the purpose 

or intent to exercise that power.” United 

States v. Griffith, supra at 105-7. 

Thus we find it not necessary to find a 
specific intent to restrain trade or eliminate 
a competitor or to create a monopoly. It 
is necessary to find that the restraint of 
trade or monopoly results as a consequence 
of the critical act, and that such act was 
done with the specific intent of accomplish- 
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ing that act, when the actor acts from such 
a position that the natural result or neces- 
sary effect accomplishes the proscribed act. 
The actual result need not be the object of 
the specific intent. 


We therefore rule that there was no error 
in refusing the appellants’ proposed instruc- 
tions 8 and 18 (alleged errors 3(m) and (3n)) 
Cf. Times-Picayune v, United States, supra 
at 614, where the Court said: 


“The contracts must be tested 
under the Sherman Act’s general prohibi- 
tion on unreasonable restraints of trade. 
For purposes of §1 ‘[a] restraint may be 
unreasonable either because a restraint 
otherwise reasonable is accompanied with 
a specific intent to accomplish a forbidden 
restraint, or because it falls within the 
class of restraints that are illegal per se.’ 
United States v. Columbia Steel Co. [1948- 
1949 TRADE CASES § 62,260], 334 U. S. 
495, 522 (1948). 

* * * 

“(I]t ‘[is] unreasonable per se to fore- 
close competitors from any substantial 
market.’” Jd. at 608. 

Mr. Justice Clarke in Times-Picayune then 
goes on: 


“Since the requisite intent is inferred 
whenever unlawful effects are found, 
United States v. Griffith, 334 U. S. 100, 
105, 108 (1948); United States v. Patten, 
226 U. S. 525, 543 (1913), and the [tying 
cases] rule of /nternational Salt is out of 
the way, the contracts may yet be banned 
by § 1 if unreasonable restraint was either 
their object or effect.” Jd. at 614. 

In conclusion, we find no reversible error 
in the instructions, other than error that 
need not be considered in view of our ruling 
as to damages, hereinafter to be discussed. 


C. Was there error in rulings on admission 
and rejection of evidence? 


1. As to Liability 


Appellants urge that much evidence offered 
by them was wrongfully excluded by the 
trial court. They charge that this evidence 
went not only to the measure of damages, 
but to causation and liability. Motions for 
a directed verdict and for judgment non 
obstante veredicto were made, not only upon 
the grounds that plaintiffs had failed to 
prove (a) any conduct outside the agricul- 
tural cooperatives’ exemptions; (b) any 
combination or conspiracy to restrain trade, 
or (c) any monopoly control or capacity 
or intent, but also upon the grounds (d) 
that plaintiffs had failed to prove injuries 
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proximately resulting from any act of de- 
fendants, or (e) the amount of any damages 
claimed to have resulted to plaintiffs. 


When Winckler asked in his second con- 
versation with Finley for a contract similar 
to the TreeSweet and Silzle contracts, he 
was told he could not have the same type 
of contract. “I told him I was hav- 
ing plenty of trouble with those we 
did have contracts with wanting more fruit, 
rather than less fruit, so I just couldn’t give 
him a contract and cut off our old customers.” 


Appellants sought to introduce evidence 
“heard from others in the industry” that 
Winckler & Smith’s juice was regularly 
watered and adulterated, and was of poor 
and inferior quality, and that such facts 
were in defendants’ corporate “mind” when 
it refused to deal with Winckler & Smith 
in 1951, and this excused its “refusal” to 
so deal. This, of course, was, if admissible, 
material not only on the issue of liability, 
but also on the nature and extent of dam- 
ages that proximately resulted from any 
liability found. 


The difficulty with appellants’ position 
with respect to admissibility on the question 
of liability was that specific information as 
to such “watering” had not reached the ap- 
pellants at the time of their “refusal” in 
1951. They had suspected that such facts 
existed; there had been rumors thereof, but 
no substantiation amounting to proof. We 
take it if a person charged with making a 
decision (which may or may not be a viola- 
tion of law, dependent upon the intent and 
purpose and effect which accompanies it) 
is willing to rest such decision on surmise, 
suspicion, conjecture, and intuition, he has 
that right, but so acts at his peril. He may 
be called upon to justify it. Subsequently 
discovered facts cannot be introduced to 
fortify the strength of the facts upon which 
such previous surmise, conjecture and sus- 
picion was based, but subsequently dis- 
covered facts could be utilized as a defense 
to the amount of damages claimed to have 
proximately flowed as a result of defend- 
ants’ actions, whether such facts were known 
or unknown at the time the decision was 
made, 


85 Part of the offer of proof was not only that 
certain persons had the opinion the Winckler 
& Smith juice was watered, but that “there is 
no analytical method known by which it can be 
determined whether water, sugar, or acid have 
been added to natural juice ‘in order to com- 
pare that with the finished product. It is 
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Appellants offered to prove “a statement 
by a former sales manager of Winckler & 
Smith Company, who, when asked whether 
Winckler was watering his product, this 
fellow said, ‘I don’t know, because I was 
instructed never to go into the plant.’” If 
we assume that this alleged statement goes 
beyond the expressed lack of factual knowl- 
edge it discloses on its face, and if it does 
purport to express a fact, it was not offered 
to establish the truth of the facts it pur- 
portedly contained, but the condition or 
state of Finley’s mind when he talked to 
Winckler. 


Appellants’ offer of proof went farther 
than to show a condition of mind. It was 
that Finley would testify that Charles Sisk, 
when asked if Winckler & Smith watered 
their products, said to Finley: 

“I couldn’t prove it in court, but I am 
sure they do. Winckler, though, ordered 
me strictly never to go out in the plant, 
and I was never allowed in the plant while 
I was sales manager.” 


Again this expressed an unprovable opinion® 
in a third person that watering of the 
orange juice took place. But it was of- 
fered, not to prove watering, but that such 
a statement had been made to Finley—a 
statement that might affect his state of 
mind. In refusing the offer, the court ruled 
not that it was inadmissible to prove the 
state of mind, but was inadmissible as hear- 
say. The court stated: 


“Objection sustained as to conversation 
with Charles Sisk, the former sales man- 
ager. If you want to bring Sisk in, we will 
cross that bridge at that time, as to what he 
can testify to.’ (Emphasis added.) 


Part of the offer made was to show that 
at the price Winckler & Smith sold certain 
Arizona grapefruit juice, it could not make 
a profit. From this Finley concluded that 
water and sugar must have been added. As 
the trial court pointed out, another conclu- 
sion of equal validity would be that the sales 
were made by Winckler & Smith at a price 
which lost it money. Many factors, such as 
amount of stock on hand, finances of the 
company selling, or a dozen other factors 
might have brought about a sale at a losing 


only possible to determine whether adulterants 
of that sort have been used by comparing an 
analysis made before [adulteration] and an 
analysis made after.’’ Appellees, apparently 
surprised at this offer of proof, did not dispute 
its accuracy, but its admissibility. 
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price—and none of such reasons would be 
the basis for a conclusion that the juice was 
watered. 


The trial judge concluded that the offer 
did “nothing but add and inject into the 
case Other issues,” and sustained the objec- 
tion. Additionally, the offer was refused 
because the same witness, Finley, had tes- 
tified the reason for his refusal to sell to 
Winckler was that he was having trouble 
with his existing contracts, because of a 
shortage of fruit. Or, as the trial court 
stated it, “because of the capacity that was 
involved.” Of course, if Finley had more 
than one reason for refusing to deal with 
Winckler, he had the right to detail it, or 
them, to the jury. That he rested on but one 
explanation under cross-examination by 
plaintiff-appellee is no reason he could not 
have enlarged his reasons on direct exam- 
ination. This presents a serious question as 
to whether error was not committed by the 
trial court. However, the court gave a fur- 
ther reason why he would not admit such 
evidence. The court ruled as follows: 

“T have already sustained the objection 
to similar matters on the further ground 
it is an issue that was never called to the 
attention of the court, was not listed as 
an issue that you intended to produce at 
this trial, was raised for the first time 
during the trial, and my previous com- 
ments on objections will be incorporated 
here at this point.” 


An examination of the pre-trial proceed- 
ings contained in the transcript before us 
indicates the court’s statement as to issues 
raised was correct. We are inclined to think 
the ruling made was within his general 
judicial discretion as to the method of trial 
of the case, at least on the issue of liability, 
particularly in view of what the court did 
permit counsel for appellants to introduce 
into evidence. 

Counsel for appellants presented evidence 
mentioned in his offer of proof which had 
not been ruled out by the trial judge. Fin- 
ley, to show his state of mind in 1951, testi- 
fied (a) to his unsatisfactory experience with 
Winckler in 1947 (when Finley had helped 
Winckler with scarce cartons, only to have 
Winckler’s promises unfulfilled, with a sub- 
sequent recovery to Sunkist of eleven cents 
on the dollar; (b) to his unsatisfactory ex- 
perience with Winckler & Smith in 1947 on 
the purchase of hot concentrates—“high 
yeast and bacteria count—poor pasteuriza- 
tion”; (c) his dissatisfaction with the Citro- 
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mats (orange squeezing machines) used by 
Winckler & Smith prior to 1951. The fol- 
lowing question was then asked of Mr. 
Finley, still in direct examination, and he 
gave the following answer: 


“Q. Mr. Finley, at any time in 1951, 
assuming that you had had a surplus of 
fruit available for processing, would you 
have been willing to enter into any kind 
of a processing agreement with the Winck- 
ler-Smith Company? 

“A. I would never have entered into a 
processing agreement with the Winckler- 
Smith Company.” 

No additional offer of proof, nor any at- 
tempt to introduce evidence was made by 
appellants. We can find no ruling of the 
trial court on the issue of liability that con- 
stitutes error so prejudicial as to constitute 
reversible error. 


2. As to Damages 


This brings us to the matter of Exhibits 
I-1 to I-4, identified by witness Opal Smith 
(a laboratory technician employed by Winck- 
ler & Smith (as Opal Comstock, in 1949 
until 1952, inclusive) as ‘Daily Laboratory 
Statistics” maintained by Winckler & Smith 
at their Anaheim plant, delivered to Mr. 
Winckler’s desk. 

As an example of her testimony, this wit- 
ness testified that on one day the acid test 
in the raw juice was 1.54%; while in the 
canned product it was 1.27% acid. This 
change in acidity, said the witness, was ac- 
complished by the addition of water. 


Appellees took the position that the in- 
formation disclosed by these records was 
not known to Sunkist when its Mr. Finley 
refused to contract with Winckler; that the 
fact of adulteration thus could not have 
entered into the refusal to contract, and was 
therefore immaterial. This position was 
taken by appellees, despite the testimony 
of the surmise or conjecture or conclusion 
of Sunkist’s officer that the Winckler prod- 
uct was watered. If this evidence were of- 
fered solely for the purpose of explaining 
Sunkist’s refusal, or adding a second reason 
for the refusal, it is conceivable that the 
records offered, at the then state of the 
record, would not be material, 7. e., were 
what counsel for appellees described as 
“after the fact evidence,” a phrase adopted 
by the trial judge. For that reason, we are 
not prepared to rule that the exclusion was 
error, if the limited purpose of offering the 
evidence was to show Finley’s state of mind. 
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But such evidence was offered additionally 
for two separate purposes—to impeach the 
plaintiff Winckler as to his knowledge as to 
whether or not his products were adulterated 
(as well as prove the fact of adulteration), 
and secondly, it was offered on the question 
of damages—to show the Winckler & Smith 
product was an inferior and not a “Grade 
A” product, as Winckler had testified. 


And, of course, if admissible for any pur- 
pose, the documents should have been ad- 
mitted, Petroleum Carrier Corp. v. Snyder, 
5 Cir. 1947, 161 F. 2d 323; Estate of Clark, 
1949, 93 Cal. App. 2d 110, 116, 208 P. 2d 
737, with necessary precautionary instruc- 
tions requested and given to the jury. 


The trial judge originally saw the admis- 
sibility of such evidence on the issue of 
damages. But he saw difficulties in any 
effort which defendants-appellants might 
make to show (a) complaints by dissatisfied 
users that the product was watered; (b) 
loss of sales due to adulteration, 


Counsel for appellants stoutly maintained 
he could produce such testimony, and stated: 
“getting back to the causation question... 
whether his product was good or bad has a 
bearing on why he went out of business.” 


Counsel for appellants urged that in view 
of Mr. Winckler’s previous testimony that 
“Fancy” and “Fancy California” were the 
equivalent of Department of Agriculture 
“Grade A Fancy,” this evidence was admis- 
sible, for Mr. Winckler had testified that 
under the government definitions of orange 
juice, a citrus product that is sold as orange 
juice contains no ingredients other than the 
juice extracted from fresh fruit; and that 
sweetened orange juice contains no ingredi- 
ents other than the juice with dry sugar 
added. 


Counsel for appellants further offered to 
prove that Winckler & Smith added tap 
water to the juice, rather than “merely” 
condensate. Winckler had denied he had 
done this, and agreed that “introducing tap 
water” was not permissible. 


Counsel for appellants further offered to 
prove that the records offered “were regu- 


8 “TBjut if it does go into evidence as im- 
peachment, the jury will certainly be told, and 
told in no uncertain terms what it will not be 
considered for, and when I get through telling 
them what it is not being considered for, I am 
afraid that the exhibit will not be as effective 
as the defendants think it might be.” 

37 “As to the question of damages, that they 
would go to the question of damages, or causa- 
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larly shown to Mr. Winckler, they bear his 
initials showing he has seen them. By one 
witness I will show they discussed this 
practice of adding water to these products.” 


The trial judge then discussed the admis- 
sibility of these records at some length. He 
commented on the lack of reference to the 
exhibits at the pre-trial; the ‘obvious pur- 
pose of this evidence is to bootleg into the 
record after-knowledge which the defend- 
ants did not have”; the possibility of using 
the records for impeachment, and if so, 
what his duty would be in that regard;* 
and further stated: 

“TT ]his matter of taking an exhibit that 
might be admissible for one small purpose 
and tossing it in a case where it can have 
the effect of being used for a different 
purpose presents a problem. It presents 
a problem to the Court in its right to 
control the admissibility of evidence in a 
case. 

* OK Ok 

“An offer that you made injects issues 
in this case where this case could go on 
forever.” 

The court then sustained the appellees’ ob- 
jections. On its admissibility on the ques- 
tion of damages, very little was said.” 


We think the evidence was clearly admis- 
sible on the issue of damages, particularly 
in view of the specific terms of the offer 
with respect to causation, and specifically, 
dissatisfied users with resultant loss of 
sales. Such evidence was material, and we 
must assume the appellants were able to 
produce it, had they been allowed to do so. 
We find the exclusion of such evidence was 
error. While it remains a close question as 
to whether this error is not prejudicial to 
the issue of liability, we believe that its 
exclusion might come within the trial court’s 
discretion as to the control of evidence as 
to collateral issues. We therefore do not 
hold it was prejudicial error on the issue 
of liability, On the other hand, we find it 
clearly was prejudicial on the issue of 
damages. 


tion, alleged inferior product, we are not trying 
a Food and Drug case. 

“As far as we know, maybe people liked 
orange juice with water in it as well or better 
than orange juice without water in it, assuming 
riety you could prove that tap water was put 
pea Greg 
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The same conclusion applies to the proffer 
of proof by appellants of testimony by the 
witness William Rodgers, former plant su- 
perintendent of Winckler & Smith, that 
that witness had observed that single strength 
orange juice had been stretched by the addi- 
tion of water and other additives to the 
extent of approximately twenty per cent— 
and that Mr. Winckler knew of this addi- 
tion, and was satisfied to let it continue. 


Appellants likewise claim error in restric- 
tions placed upon them by the court’s rul- 
ings preventing them from exploring Winckler 
& Smith’s earlier business history—prior to 
1951—or its alleged under-capitalization and 
inefficient operations; the court’s position 
that losses reported for income tax purposes 
did not necessarily mean actual business 
losses; the court’s refusal to admit Winck- 
ler’s letters in 1951 explaining his inability 
to deliver juice due to other reasons, and 
the court’s rulings respecting witness Hodge’s 
mythical 12,000 tons theory of loss, and the 
appellants’ attack thereon. 


Appellants point out, as most important 
rulings against them, the following: 


(1) Appellants sought to show that after 
the Chapter X reorganization, Mr. Winckler 
and other stockholders had withdrawn some 
$250,000 from the company in a two and 
one-half year period by way of salary, 
bonuses, debt forgiveness, and rentals. Ap- 
pellees’ objection was that this line of proof 
was “wholly irrelevant and immaterial... 
and not tending to prove or disprove any 
of the issues of this lawsuit.” The objection 
was sustained, with the comment that ap- 
pellants could prove the condition of the 
company in 1951. Later, the trial court re- 
laxed this ruling somewhat to permit inter- 
rogation as to salary, allowances and bonuses 
paid Mr. Winckler in 1949, 1950 and 1951, 
but not in other years; and he still excluded 
Exhibit BI which summarized the figures in 
the three years mentioned. 


(2) While admitting evidence of the ulti- 
mate fact that Mr. Winckler had been for- 
given a $38,000.00 indebtedness owing the 
corporation, the court excluded any break- 
down of that figure. It was sought to show 
by this breakdown that substantial amounts 
of corporate funds were expended to enable 
Winckler to buy out one of the company’s 
stockholders; and that the corporation, through 
its Chapter X receiver objected to the former’s 
claim in this regard. The objection to this 
evidence was not clearly expressed, but 
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seems to have been irrelevancy and “that 
the representation could not be supported by 
this witness [Mr. Lynch, appellants’ ac- 
countant].” The objection, whatever it 
might have been, was sustained. 


(3) Appellants were not permitted to 
show that in 1949 and 1950-the two years 
claimed by plaintiff to have been profitable 
ones—Winckler & Smith filed income tax 
returns showing a net loss, rather than a 
profit, in each of those years. The objection 
to this testimony stated no grounds—it was 
merely “I object to any inquiry along that 
line.” That “objection” was sustained, Later 
appellees’ counsel spoke of it being out of 
order, in the middle of the trial, to require 
plaintiff to produce further records, i. e., the 
tax return for 1949; and the “objection” 
Was again sustained on the ground the 
request came too late, and it would be going 
into extraneous issues. However, copies of 
state or federal returns for 1949, 1950 and 
1951, with supporting schedules, had long 
since been identified by Mr. Winckler. And 
when those copies were offered in evidence 
they were excluded, the objection then be- 
ing irrelevancy. Furthermore, when the 
court’s attention was called to the fact that 
the 1949 return had been requested in appel- 
lants’ pre-trial discovery long before the 
trial, he declined to change his ruling. 


(4) It was appellants’ theory that in cal- 
culating the loss or gain from the mythical 
12,000 tons, as well as to arrive at the true 
cost of fruit under a TreeSweet type ar- 
rangement, it was necessary to take into 
consideration the returns from oil and peel 
which, under such an arrangement, would 
have belonged to EOP. Accordingly, they 
prepared computations which took that fac- 
tor into account and which showed that the 
cost of the fruit would be considerably more 
than Mr. Hodge’s calculated figure and that 
the result, vis-a-vis processing of the 12,000 
tons, would have been an additional loss. 
They also sought to have their accountant 
witness testify that this factor was omitted 
in Hodge’s computations. The effort proved 
fruitless. The trial judge, largely on his 
own motion and for the reason that he 
thought appellants’ theory to be illogical 
excluded the proffered evidence, both oral 
and documentary, on this subject. At first 
the trial judge indicated that he would ex- 
clude it only as direct rebuttal of or com- 
parison with Plaintiffs’ Exhibit 69-A in 
which the results of Hodge’s theory were 
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incorporated. Ultimately, however, he ex- 
cluded the evidence entirely. 


(5) A number of letters issued by Winck- 
ler & Smith were offered as containing 
statements, i. e., admissions, showing that 
in 1951 its inability to furnish orange juice 
was due to the short California supply of 
fruit, heavy local bookings by Winckler & 
Smith or excessive Florida inventory which 
had driven prices down. No objection was 
made as to foundation or authenticity; but 
it was objected that the person signing the 
letters had testified earlier. The objection 
was sustained. 


Without going into precise details as to 
which portions of this evidence to which 
objections were sustained should have been 
admitted, we can say that we believe appel- 
lants were denied a fair opportunity to 
present their defense on the issue of dam- 
ages to the jury. For example, income tax 
returns are frequently admissible, even 
though capable of being explained away, 
Roche v. Commissioner, 5 Cir. 1933, 63 F. 2d 
623; United States v. Farrell, D, Conn. 1929, 
35 F. 2d 38, and the business experience and 
operations and profits of previous years are 
not always, or necessarily, inadmissible. 


The obligation is on a plaintiff in a Sher- 
man Act case to prove damages recoverable 
in an action at law. Locker v. American 
Tobacco Co., 2 Cir. 1914, 218 Fed. 447. 


It cannot be said that the erroneous ex- 
clusion of evidence directly bearing on dam- 
ages would not have affected the verdict. 
The error is therefore presumed to be preju- 
dicial. “[AJn erroneous ruling which relates 
to the substantial rights of the party is 
ground for reversal unless it affirmatively 
appears from the whole record it was not 
prejudicial.” McCandless v. United States, 
1936, 298 U. S. 342, 347-8. 


While a great deal of leeway is granted 
a jury in assessing damage once the fact of 
injury has been established, the damages 
alleged must be established as a direct and 
proximate result of defendant’s violation of 
the Sherman Act with reasonable certainty. 
Story Parchment Co. v. Patterson, etc. Paper 
Co., 1931, 282 U. S. 555, 562; Flintkote Com- 
pany v. Lysfjord [1957 TravE Cases { 68,674], 
9 Cir. 1957, 246 F. 2d 368; Wolfe v. National 
Lead Co., 9 Cir. 1955, 225 F. 2d 427, 431. 


Plaintiffs-appellees introduced by means 
of the expert testimony of Mr. Hodge evi- 
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dence of alleged loss of profits. This loss 
was based upon several presumptions: 


First: That 12,000 tons of Valencia or- 
anges were available to appellees; 


Second: That the amount of juice taken 
therefrom would have produced a certain 
amount of canned juice, which would have 
been sold at a certain price, 7. e., the same 
price Sunkist charged TreeSweet before 
discount and allowances; 


Third: That processing and other costs 
to Winckler in 1951 would be the same in 
1951 as they were in 1949. 


The evidence was that Winckler & Smith 
usually had received less for its orange juice 
than the price Sunkist usually received. 
There was evidence the equipment used by 
Winckler & Smith was not as efficient and 
modern as that of other canners. The de- 
mand for its juices was surely not as heavy 
as the demand for Sunkist brands or Tree- 
Sweet juice. The number of its single 
strength juice customers was known to 
have declined substantially in 1950 over 
1949. 


But beyond all the foregoing, if such diffi- 
culties as to proof of damages were over- 
looked, a further assumption would be 
required, that the lack of dealing by Sun- 
kist with Winckler & Smith was a proxi- 
mate cause of the loss of Winckler & 
Smith’s plant and business. 


We need not go so far as to class this 
case with Wolfe v. National Lead Co., supra, 
where there was no proof of damage, and 
therefore dismiss the case. There this Court 
noted that the plaintiffs below 


“ask the court to disregard the apparent 
probative effect of their net profit figures 
[of their entire business] and to 
consider only that portion of their busi- 
ness relating to titanium pigments, in this, 
they seek to have the court isolate the 
titanium pigment portion of their busi- 
ness and consider it separate and apart 
from their other operations. In this way, 
they attempt to establish the fact that they 
received a higher return on the titanium 
pigment . . . in 1949 than they were 
able to secure in 1947 and 1948.” Td. 
at 430. 


Here, if we substitute “Valencia oranges 


suitable for single strength juice” for “ti- 
tanium pigments,” the languages ts apt. 


The record shows that in 1950, the year 
previous to the one here involved, the or- 
anges sold to Winckler & Smith by Sunkist 
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amounted to but 1.54% of the total used by 
Winckler & Smith, From 1948 on, Sunkist 
had never supplied more than 18%. The 
balance had been secured from other sup- 
pliers, principally Morgan Ward. In 1950, 
the number of oranges sold by Sunkist to 
Winckler & Smith was reduced to a mere 
trickle—1.54%. This was not claimed to be 
a proximate cause of the loss of the plant. 
Yet when Sunkist “refused” to sell 1.54% of 
the total to Winckler & Smith, and other 
producers refused to sell a larger percent- 
age, appellees contend that the sole proxi- 
mate cause of the damage suffered, including 
the loss of the plant, was the appellants’ 
so-called “refusal.” 


At the time the plaintiffs below requested 
oranges from Sunkist the encumbrance on 
the Winckler & Smith property was in de- 
fault and a sale on account thereof already 
set. Thus the loss of the plant, on the evi- 
dence in the record before us, becomes col- 
lateral, remote and conjectural. Savings Bk. 
of So. Cal. v. Asbury, 1897, 117 Cal. 36, 48 
Pac. 1081; Hartman v. Rogers, 1886, 69 Cal. 
643, 11 Pac. 581; De Liere v. Goldberg Bowen 
& Co., 1916, 30 Cal. App. 612,-159 Pac. 197. 
Whether it will remain so on a new trial 
of the issue of damages, we do not here 
pass upon. 


Appellees’ proof as to loss of the plant 
rested on the testimony of Robert Hodge. 
He just testified that from 1946 to 1949, 
the company apparently lost $224,000 plus. 
The net worth of the company was $30,000 
on July 31, 1949. From February 1, 1949 to 
June 31, 1950, the company increased its net 
worth to $137,000. Operating from February 
1, 1950 to January 31, 1951, there was an 
operating profit of $40,000. From February 
1, 1951 to July 31, 1951, there was a loss 
of $152,000. 


On April 16, 1951, the Winckler & Smith 
Company exercised its option to repurchase 
the plant which it had previously lost. The 
company issued 26,535 shares of its pre- 
ferred stock, paid $17,325 in cash, assumed 
$50,499.04 on the mortgage, and listed its 
fixed assets at $721,000 plus, making a 
capital surplus of $343,000 plus. Exhibit 65 
showed that for the year ending January 31, 
1952, $156,000 in sales were from Florida 
processed products, and $528,735.91 from 
California operations, with a loss of $184,523.20 
due to “less sales in 1952” and “continuing 
overhead.” 
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Mr. Hodge, the expert witness, was a 
Certified Public Accountant. He was not 
familiar with the accounting of any juice 
processor other than Winckler & Smith. 
But he was allowed to testify that if 12,000 
tons of fruit had been made available to 
Winckler & Smith by anyone on the same 
terms as was made available to TreeSweet, 
then based on the 1949 and 1950 operations of 
Winckler & Smith, it would have had a 
profit of $10,000 in the year ending January 
31, 1952. This hypothetical question ex- 
cluded any reference to conditions in the 
industry generally in any year, or even to 
operations of Winckler & Smith in 1951. 
In explaining his answer, the witness stated 
he excluded Winckler & Smith’s processing 
costs for 1950, but used only 1949 costs. 
He used general administrative costs of 
1949. He then deducted, not selling costs 
per ton, but “Winckler & Smith’s actual 
selling cost in the year 1952, as shown in my 
report, of $87,652.40.” (Emphasis added.) 


Computed on the same basis, if 15,000 
tons had been sold by Sunkist to Winckler 
& Smith, the profit would have increased 
from $10,231.45 to $54,026.45. 


Without going into the credibility of such 
testimony, or the restrictions placed upon 
his cross-examination by the court’s rulings 
on evidence, or any particular matters he 
testified to (as for example, the matter of 
deferred charges which though actually paid 
in one year were placed for bookkeeping 
reasons in another), we fail to find in the 
hypothetical statement of facts upon which 
the opinion of this expert was based that 
fair statement of all the facts in the case 
which is required as a basis of any hypo- 
thetical question. Fort Worth & Denver 
Railway Company v. Janski, 5 Cir. 1955, 223 
F. 2d 704; Dairymen’s Milk Co. v. McCormick 
Co., 3 Cir. 1940, 114 F. 2d 736. 


We are completely satisfied that the ques- 
tion of appellees’ damages, as presented to 
the jury, rested upon surmise, conjecture, 
and guess work, and that the amount found 
as damages was not logically or legally 
inferrible from the facts in evidence before 
the jury. The expert opinion was a guess 
based on conditions contrary to fact. It 
was, in reply to the hypothetical question, 
too speculative to be admissible. Baush 
Mach. Tool Co. v. Aluminum Co. of America 
[1932-1939 TrapE Cases { 55,084], 2 Cir. 1935, 
79 F, 2d 217, 227; Carroll v. Magnolia Petro- 
leum Company, 5 Cir. 1955, 223 F. 2d 657. 
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We are satisfied that the jury’s deter- 
mination of liability must be affirmed, and 
its determination of the amount of dam- 
ages reversed. 


D. Was there error in affixing attorney’s 
fee of $195,000? 


While it is the duty of this Court “to 
protect against vicarious generosity in the 
matter of attorneys’ fees” (Twentieth Cen- 
tury-Fox F. Corp. v. Brookside Th. Corp. 
[1952 Trape Cases { 67,218], 8 Cir. 1952, 194 
F. 2d 846, 859), we cannot say as a matter 
of law that in a case like this, tried at great 
length below; argued twice on this appeal; 
and now to be reversed partially so that a 
new trial must be had below on the issue of 
damages, that before counsel for appellees 
obtain satisfaction of judgment for their 
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client that $195,000 as attorneys’ fees is too 
large a sum, or a figure that would shock 
the conscience. We do not know what 
amount will be recovered by appellees on a 
second partial trial below. When that is 
determined, finally, the sum _ heretofore 
awarded as attorneys’ fees may be too large, 
or conceivably, too small. We cannot prog- 
nosticate, nor guess. We do not reach that 
issue. It can be raised below by either side, 
and if necessary, on subsequent appeal. We 
will not now disturb it, but assume that on 
remand the correct amount will be in issue 
below. 


The judgment heretofore rendered on the 
jury’s verdict is affirmed on the issue of 
liability, and reversed and remanded on the 
issue of the amount of damages. 


[f 69,824] United States Time Corp. v. Alexander’s Department Stores, Inc. 


In the New York Supreme Court, New York County, Special Term, Part I. 


144 N. Y. 


L. J., No. 65, page 14. Dated October 3, 1960. 
New York Fair Trade (Feld-Crawford) Act 


Fair Trade—Temporary Injunction—Defense.—A temporary injunction was granted 
to a fair trader, who appeared to be attempting to enforce its fair trade price policy; the 
fair trader could not simultaneously prosecute all violators. 


See Resale Price Fixing, Vol. 1, J 3440.34. 


StrEIT, Justice [In full text]: Motion for 
an injunction pendente lite is granted. The 
plaintiff appears to be attempting to police 


of enforcement of plaintifi’s fair trade policy 
is not made out (Mead Johnson & Co. vw. 
Lynette Drugs, Inc., 144 N. Y. L. J., p. 10 


[1960]). Settle order wherein the defend- 
ant may provide for an early trial. 


its price policy. It can not simultaneously 
prosecute all violators. The claim of lack 


[69,825] De Candido v. Young Stars, Inc. 


In the New York Supreme Court, Appellate Division, First Judicial Department. 
143 N. Y. L. J., No. 96, page 12. Dated May 18, 1960. 


New York Fair Trade (Feld-Crawford) Act 


Fair Trade—Temporary Injunction—Clear Legal Right—A temporary injunction 
was denied to a fair trader who had failed to show a clear legal right to the injunction 
and that he would be irreparably damaged if an injunction were not granted before trial. 


See Resale Price Fixing, Vol. 1, § 3350.34. 


Fair Trade—Temporary Injunction—Defenses——A temporary injunction was denied 
to a fair trader who failed to show a clear legal right and irreparable injury and where 
a retailer’s affidavits strongly supported the defenses of unclean hands, laches, and the 
absence of the maintenance of a fair trade price structure. Also, it appeared that the 
retailer had for two years been openly selling below fair trade prices, and the fair trader 
had knowledge of this fact. 


See Resale Price Fixing, Vol. 1, § 3420.34, 3440.34, 3444.34. 
1 69,824 
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Breret, Justice [In full text]: Order 
unanimously reversed on the law, on the 
facts and in the exercise of discretion, with 
$20 costs and disbursements to the appel- 
lant, and the motion for a temporary injunc- 
tion is denied with $10 costs. The plaintiff 
has not made the requisite showing to estab- 
lish that he has a clear legal right to the 
injunction sought. A temporary injunction 
should not be granted unless the plaintiff 
shows a clear legal right thereto and, in 
addition, shows that he would be irrepa- 
rably damaged if an injunction were not 
granted before trial. The defenses of un- 


Cited 1960 Trade Cases 
Upjohn Co. v. Save-Mor Drugs, Bethesda, Inc. 
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clean hands, laches, and the absence of the 
maintenance of a fair-trade price structure 
in the vicinity where it is sought to be en- 
forced are strongly supported by defend- 
ant’s affidavits and preclude the granting of 
a temporary injunction. Moreover, it ap- 
pears that the defendant, to the knowledge 
of the plaintiff, had been selling merchan- 
dise below fair-trade prices openly for more 
than two years before this action was com- 
menced. In such circumstances the plain- 
tiff should not be granted an injunction 
before the issues are tried. Order filed. 


[69,826] Pepper v. Penn-Mill Pharmacy, Inc. 


In the New York Supreme Court, Nassau County. 


Dated October 10, 1960. 


144ON PY: J No:.70; page 17: 


New York Fair Trade (Feld-Crawford) Act 


Fair Trade—Temporary Injunction—Customary Discount.—A temporary injunction 
was granted where a retailer conceded that its custom had been to grant a 10% discount 


to all charge customers upon payment of monthly bills. 


The court applied the holding 


in Bristol-Meyers Co. v. Picker (1950-1951 Trape Cases {J 62,755) to determine that a cash 
discount was a violation of the New York Fair Trade Act. 


See Resale Price Fixing, Vol. 1, J 3280.34. 


RircHre, Justice [In full text]: This is a 
motion by plaintiff for an order granting a 
preliminary injunction in an action in which 
judgment is sought permanently restraining 
defendant from alleged violations of the 
Fair Trade Law. Defendant concedes that 
it has been its custom to grant 10 per cent 


discounts to all charge customers, the dis- 
count being allowed upon payment of monthly 
bills. The issue presented herein has been 
resolved in Bristol-Meyers Co. v. Picker 
[1950-1951 rape Cases [62,755], (302 
N. Y. 61). The motion is granted. Submit 
order. 


[ 69,827] The Upjohn Co. v. Save-Mor Drugs, Bethesda, Inc. 
In the Circuit Court for Montgomery County, Maryland, Sitting As a Court of Equity. 


Equity No. 21790. Filed August 19, 1960. 


Maryland Fair Trade Act 


Fair Trade—Temporary Injunction—Sales Below Fair Trade Prices—Prescription 
Drugs.—Citing Schwegmann Bros. v. Hoffmann, 1955 TRADE CASES § 68,026, (in which the 
Federal Court for Louisiana held that prescription drugs in sales were subject to that 
state’s fair trade law) it was held that a druggist who, while subject to an injunction, sold 
trade-marked drugs on prescriptions at less than catalog or fair trade prices, was guilty 
of violating a court order. However, since there was testimony that no violation was 
intended, and the law as to prescription drugs was not settled in Maryland, the druggist 
was found “not guilty” of criminal contempt. Defenses based on the absence of free and 
open competition, or the argument that prescription sales did not violate the law, were 
not properly raised in connection with contempt proceedings. 


See Resale Price Fixing, Vol. 1, J 3145.22, 3154.22, 3380.22. 
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For the plaintiff: David E. Betts, Rockville, Maryland, J. Nicholas Shriver, Jr., and 


J. Paul Bright, Jr., Baltimore, Maryland. 


For the defendant: 
Mt. Rainier, Maryland. 


Memorandum 


SuHurE, Judge [Jn full text]: The defend- 
ant has questioned whether the catalogue 
(Plaintiff's Exhibit No. 8), is, in fact, 
“Schedule A” of the contract of August 4, 
1952 between the parties (Plaintiff’s Ex- 
hibit No. 2). The contract and the cata- 
logue were used and in existence at the time 
of the injunction issued by Judge Pugh on 
March 4, 1959, as the basis for his restrain- 
ing Order and the prices set forth in that 
catalogue will, therefore, govern in this 
injunctive proceeding, 

Likewise, as to claim that the items in- 
volved are not in fair and open competition, 
this is a collateral attack on an injunction 
which cannot be entertained in contempt 
proceedings unless the injunction is abso- 
lutely void (Hoffmann-La Roche, Inc. vw. 
Schwegmann Bros. G. S. Mkts. [1954 TRape 
Cases { 67,779], 122 Fed. Supp. 781). The 
defendant under an existing Order is en- 
joined from advertising, offering for sale, 
or selling at retail in the State of Maryland 
any products manufactured, distributed, or 
sold by the Upjohn Company, plaintiff 
herein, which bear plaintiff’s trade mark, 
brand or name, at prices less than the mini- 
mum retail re-sale prices heretofore estab- 
lished pursuant to agreement between the 
parties. The wording of the injunction is 
substantially as provided in Article 83 of 
the Annotated Code of Maryland relating 
to the “Fair Trade Act.” 


[Sales Below Fair Trade Prices] 


The name “Upjohn,” the letter “U” and 
the various items alleged to have been sold 
below the minimum price are all registered 
with the United States Patent Office. With- 
out reviewing all of the evidence presented 
at the hearing on these two petitions, some 
of the sales proven are as follows: A sale, 
on April 7, 1960 of 20 Delta-Cortef tablets 
at a price of $4.05 (Plaintiff’s Exhibit No. 
10), pursuant to doctor’s prescription (De- 
fendant’s Exhibit No. 1) and another sale 
on April 20, 1960 of 30 of the same tablets 
at a price of $7.95 (Plaintiff’s Exhibit No. 
14), pursuant to a doctor’s prescription 
(Defendant’s Exhibit No. 3). This name, 
“Delta-Cortef” was registered with the United 
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E. Harold Patterson, Rockville, Maryland, Milton Heller, 


States Patent Office on April 3, 1956 (Plain- 
tiff’s Exhibit No. 7) and the minimum resale 
price as shown on Pg. 59 of the plaintiff's 
catalogue (Plaintiff's Exhibit No. 8) is $8.48 
for 30 tablets and by calculation, 20 tablets 
would be $5.66, minimum; a sale on April 
8th of Neo-Delta-Cortef ointment at a price 
of $1.40 (Plaintiffs Exhibit No. 11), pur- 
suant to doctor’s prescription (Defendant’s 
Exhibit No. 2), which name “Neo-Delta- 
Cortef” was registered with the United 
States Patent Office on January 8, 1957 
(Plaintiffs Exhibit No. 5) and the minimum 
price as shown on Pg. 139 of the said plain- 
tiff’s catalogue being $1.47; a sale on April 
21st, of 50 Reserpoid tablets at a price of 
$2.95 (Plaintiff's Exhibit No. 13), the name 
“Reserpoid” being registered with the United 
States Patent Office on April 12, 1955, mini- 
mum price shown on said plaintiff's cata- 
logue, Pg. 183, being $6.38 for 100 such 
tablets. The Court takes notice of the fact 
that pharmacists generally charge for their 
professional services in filling a prescription 
and also for the labels and bottles used; but 
the prices charged in the instant cases were 
below the minimum catalogue listings, ex- 
clusive of any professional service or sup- 
plies used. It is interesting to note that 
on the Reserpoid tablets the name “Upjohn” 
is found on each tablet. The name “Upjohn” 
was registered December 1, 1931 with the 
United States Patent Office, which trade 
mark was renewed for 20 years on Decem- 
ber 1, 1951 (Plaintiff’s Exhibit No. 25) and 
the trade mark “U” was registered by the 
Patent Office on November 3, 1959, appli- 
cation having been made several years prior 
thereto, which registration shows that this 
mark was initially used by the Upjohn Com- 
pany on October 9, 1953 (Plaintiff’s Exhibit 
No. 26). Several additional sales below the 
minimum price as listed in Plaintiff’s Ex- 
hibit No. 8 were also presented in evidence 
to show plan and design. 


[Schwegmann Bros. v. Hoffmann Adopted] 


The President of the defendant Corpora- 
tion testified that he did not intend to vio- 
late the injunction. This statement and the 
surrounding circumstances will be considered 
as to punishment to be given but’ cannot 
be used as a defense. Suffice it to say that 
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the defendants were notified that they were 
in violation before any contempt citation 
was filed against them (Plaintiffs Exhibit 
No. 22), which sets forth in detail the pre- 
scriptive items which they were selling 
below the minimum fair trade price. The 
defendants also claim that they should not 
be held in violation because they were only 
selling the plaintiff’s products in prescription 
form. This might also be construed as a 
collateral attack which should be tested by 
appeal or action to rescind, but not be used 
here in contempt proceedings. However, 
the Court has gone into the matter concern- 
ing whether prescription items can be fair 
traded generally. The Court has found no 
Maryland case in point, but in Louisiana, 
which has a similar fair trade act, the United 
States Court of Appeals for that Circuit 
(Schwegmann Bros. v. Hoffmann-La Roche, 
Inc. [1955 Trapve Cases J 68,026], 221 Fed. 
Reporter, 2nd, 326) held the customers 
presenting prescriptions designating trade 
marked products thereby impliedly adopt 
prescription whether he knows what is in it 
or not, and the merchant cannot, without 
violating the fair trade law, sell the product 
called for at less than the legally established 
fair trade price, even though he removes 
manufacturer’s trade marks. This case went 
on to state that the customer’s awareness 
of the name of the drug in his prescription 
is not an essential factor in determining 
whether the trade name or good will of 
the manufacturer is used if the prescription 
designates the drug by the manufacturer’s 
name, etc. Good will established in pre- 
scription drugs, trade marks, brands and 
names is inseparably bound with prescrip- 
tions which physicians write for their pa- 
tients. 


Cited 1960 Trade Cases 
Baumel Chemists, Inc. v. Bargain Town, U.S. A. 


77,245 


[Not Guilty of Criminal Contempt] 


The Court does not feel that since the 
case is not yet heard on its merits, and since 
only prescription items are involved, that 
the. defendants should be found guilty of 
criminal contempt and the findings will 
therefore, be “not guilty” as to this petition. 


[Evidence Not Sufficient] 


However, the Court does feel that they 
have violated a lawful order of this Court 
and should, therefore, pay to the plaintiff 
a sum sufficient to reimburse it for its cost 
of contempt litigation, both Court costs and 
counsel fees. Although the Court feels that 
the plaintiffs may have suffered some injury 
to its good will, the evidence is not suff- 
ciently definite to make out a prima facie 
case as to loss of profits upon which the 
Court could base an award. Also, since the 
case has not yet been heard on its merits, 
the Court will not assess any damages in 
connection with future sales; however, the 
Court feels that this case is of sufficient 
importance to be heard promptly and the 
Court will, therefore, direct the Clerk to ad- 
vance this case on the Docket for trial im- 
mediately upon receipt of a Petition by 
either party. 

In accordance with the above, it is there- 
upon, this 17th day of August, 1960, by the 
Circuit Court for Montgomery County, sit- 
ting as a Court of Equity. 

Ordered that the defendant pay to the 
plaintiff as a reimbursement for costs of 
this litigation and reasonable solicitors’ fees 
to date, the sum of Four Thousand One 
Hundred and Seventy-five Dollars ($4,175.00), 
said amount to be paid within 10 days from 
this date. 


{ 69,828] Baumel Chemists, Inc. v. Bargain Town, U. S. A., No. 2 Corp. 


In the New York Supreme Court, Nassau County. 


Dated October 18, 1960. 


144, N.-Y.1s. J., No../5, page 17. 


New York Fair Trade (Feld-Crawford) Act 


Fair Trade—Temporary Injunction—Contempt Proceeding—Affidavit as Proof of 
Violation.—An affidavit by a shopper, alleging purchases at below fair trade prices from 
a retailer subject to a temporary injunction, was not satisfactory proof that the manufac- 
turers or distributors of the specified products had established the prices listed in the 
affidavit, or that any agreements were presently being enforced as to the prices. Also, 
the plaintiff might be violating the assumed names law, and a ccnclusory averment in an 
affidavit was not proof of injury to good will. 


See Fair Trade, Vol. 1, J 3380.34. 
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Hocan, Justice [Jm full text]: Motion to 
punish for contempt for violation of an 
order dated January 22, 1958, in which the 
defendant was restrained, pending trial, 
from selling the products of certain manu- 
facturers or distributors below the estab- 
lished fair trade price, denied. The papers 
reveal that a temporary injunction order 
was granted on consent on January 22, 1958, 
and that a copy of the order was served 
on the defendant on the same date. In sup- 
port of this motion an affidavit of a shopper, 
Marilyn Roller, is submitted in which it is 
averred that certain purchases were made 
on August 24, 1960, at prices below what 
Marilyn Roller avers are the fair trade 
prices. But that statement by Marilyn Roller 
does not satisfy the court that the manufac- 
turers or distributors of the products speci- 
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fied therein have established the prices. 
listed, nor that they are presently enforcing 
any agreements relating to these prices. 
There are several other reasons for deny- 
ing the drastic relief sought herein. (1) The 
order of January 22, 1958, was a temporary 
order. It does not appear that the action 
has not been abandoned. (2) The plaintiff 
may be doing business under the name of 
the Robert Drug Company in violation of 
section 440-a of the Penal Law. (3) There 
is no proof that “* * * the good will of all 
the retail business in the neighborhood. of 
the defendant, including the retail pharmacy 
of the plaintiff herein, was and is seriously 
injured * * *” as alleged in the affidavit of 
Irving Kaufman. The conclusory averment 
of the affidavit does not constitute proof 
of damage. 


[f 69,829] Mead Johnson & Co. v. R. H. Macy & Co., Inc. 


In the New York Supreme Court, New York County, Special Term, Part I. 
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N. Y. L. J., No. 75, page 14. Dated October 18, 1960. 


New York Fair Trade (Feld-Crawford) Act 


Temporary Injunction—Enforcement Program—Number of Violations as Defense.— 
A fair trader was granted a temporary injunction where it showed that it had made shop- 
ping checks of 800 different retail druggists since April of 1960, sent fair trade price lists 
regularly to 4,000 area druggists, and had commenced more than 100 fair trade actions 
in the past three months (prior to October, 1960) in countering the defense of non-enforce- 
ment. Also, the defendant retailer could not expect to continue its price cutting simply 
because it had cited more cases of price cutting than the fair trader cited as examples of 
compliance. 


See Fair Trade, Vol. 1, | 3440.34. 


Temporary Injunction—Dietary Weight Control Product—Threatened Loss of Out- 
lets as Present Injury.—Present and prospective injury through continued price cutting 
in a fair traded dietary weight control product was obvious where various druggists had 
threatened to discontinue business with the fair trader because of fair trade violations by 
others; the success of a fair trader’s business depended upon the stocking and promoting 
of its products by retail druggists. 


See Fair Trade, Vol. 1, { 3362.34. 


Tizer, Justice [Jn full text]: This is a 
motion to restrain defendant pendente lite 
from selling products bearing plaintiff’s 
name, brands and trade-mark below the 
established price. 


product and was first introduced into the 
New York market in the fall of 1959, In 
view of the public concern with weight con- 
trol, the Court does not doubt that plaintiff’s 
product became a fast seller in the drug 


Pursuant to the General Business Law, 
sections 369-a et seq., plaintiff entered into 
agreements with retail druggists in the State 
of New York under which plaintiff did 
stipulate minimum retail resale prices for its 
products. Specifically, this proceeding in- 
volves price-cutting of “Metrecal”, a dietary 
for weight control. It is a relatively new 
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trade. Its very popularity, it would appear, 
resulted in an increasing degree of price- 
cutting. 

In the spring of this year, defendant was 
informed of the existence of fair trade agree- 
ments affecting Metrecal and of the minimum 
retail resale price then in force. Never- 
theless, the defendant continued to sell the 
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product at prices less than the established 
fair trade levels. This the defendant does 
not deny, but urges that there was a com- 
plete lack of action by the plaintiff to pro- 
cure general compliance with the fair trade 
price. The situation is one, in the defend- 
ant’s view, whereby the Fair Trade Law 
becomes a vehicle of discrimination. 


[Enforcement Program| 


If, indeed, the plaintiff, with knowledge 
of the widespread price-cutting of its prod- 
uct, failed to take effective measures to 
prevent it, the court would agree with the 
defendant that both the law and elemental 
fairness require a finding that plaintiff had 
waived or abandoned its rights. Metrecal, 
however, as the defendant says, came on the 
market but several months ago. In the face 
of reports of price-cutting, an investigation 
was conducted by the plaintiff, beginning in 
April, 1960, whereby 800 different retail 
drug outlets were “shopped”. Over 600 of 
these stores were found to be observing fair 
trade prices. Those stores that were found 
to have cut the price by ten cents or less 
were contacted and agreed to maintain the 
minimum prices. Over 100 actions were 
commenced by the plaintiff in the past three 
months. (Cf. as to the sufficiency of the 
plaintiff’s enforcement program, Mead John- 
son & Company v. Sirbel Sales Corp’n [1960 
TRADE CASES { 69,787], N. Y. L. J., August 
10, 1960, p. 5, col. 5, Amsterdam, J.; Mead 
Johnson & Company v. Wagonfeld, N. Y. 
L. J., September 29, 1960, Loreto, J.; Mead 
Johnson & Co. v. Lynette Drugs, Inc. [and 
others], N. Y. L. J., September 6, 1960, p. 
10, col. 6, Epstein, J.; Mead Johnson & Com- 
pany v. Kyle Drug, Inc., N. Y. L. J., Septem- 
ber: 9,-1960= p43, col. 1, Streitsoje)= Price 
lists containing the established fair trade 
prices were regularly mailed to the 4,000 
druggists in the New York area. These 
figures disprove defendant’s contention that 
the plaintiff is not willing to spend the time 
and effort necessary to enforce fair trade. 
For that matter, assuming that the defend- 
ant’s shoppers did disclose price-cutting of 
Metrecal, the question of whether a particu- 
lar retailer is bound by the statutes of the 
State may not be determined by a contest 
to see whether plaintiff or defendant can 
cite more stores which are abiding by or 
violating the law. A retailer may not be 
permitted to violate the law simply because 
it can show that some number of other stores 
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are also violating the law. The question must 
be resolved by viewing the overall picture. 
In any event, as has been said, the fact that 
violations are widespread may not redound 
“to the violators’ advantage and immunize 
them from prosecution”, (Sunbeam Corp’n 
v. Marcus [1952 TravE Cases { 67,288], 105 
F, Supp. 39, 41 [S. D. N. Y. 1952], Wein- 
feld, J.; cf. also Calvert Distillers Corp. v. 
Harry Fox, Inc., 105 N. Y. L. J. 211 [1941], 
Valente, J.; Revlon, Inc. v. L. & L. Drug Co., 
Inc. [1960 Trave Cases { 69,708], N. Y. L. J., 
April 25, 1960, p. 12, col. 8, Hecht, J.) 


The court does not question that price- 
cutting is harmful to the plaintiff. The suc- 
cessful operation of its business is dependent 
upon retail druggists stocking and promot- 
ing its products. Already, as a result of the 
activities of the minority of price cutters, 
other retailers are threatening to discontinue 
doing business with the plaintiff. The pres- 
ent and prospective injury to plaintiff’s busi- 
ness is obvious. The law was enacted to 
“protect the good-will of the trademark 
owner * * * It proceeds on the theory 
that the sale of identified goods at less than 
the price fixed by the owner of the mark or 
brand is an assault upon the goodwill and 
constitutes what the statute denominates 
‘unfair competition’ ”. (Bristol-Myers v. Picker 
[1950-1951 TrapvE Cases { 62,755], 302 N. Y. 
61, 70). 


For the reasons stated, the motion is 
granted. Bond is fixed in the sum of $250. 
The plaintiff shall move in the order to be 
submitted hereon for an order setting the 
case down for trial for a day certain; dis- 
pensing with the right of either party to 
pre-trial discovery and other procedure; 
eliminating the necessity for filing a state- 
ment of readiness; and requiring the trial 
term clerk to accept the filing ot a note of 
issue, upon payment of appropriate fee, 
upon short notice to defendant’s counsel. 


[Other Actions] 


It is noted that the actions to which de- 
fendant refers, which denied relief pendente 
lite against other defendants in August, 
1960, are on the Ready Calendar for Sep- 
tember, 1960, and will be called on October 
17, 1960. They may not be reached for trial 
on said date, however, since the order did 
not provide for a day certain. Neverthe- 
less, if such actions would be dispositive of 
the issues raised in the present action, per- 
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haps all could be consolidated, or the parties 
might stipulate that the result in one would 
be binding on the parties concerned, and 
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the court requested to hold an immediate 
trial. 
Settle order, accordingly, on notice. 


{7 69,830] William J. Ludwig v. American Greetings Corp. 


In the United States District Court for the Northern District of Ohio, Eastern Divi- 
sion. Civil No. 30,379. Dated June 25, 1959. 


Clayton Antitrust and Robinson-Patman Acts 


Price Discrimination—Refund of Purchase Price of Display Cabinets—Furnishing 
Display Cabinets—Competing Purchasers.—Furnishing free cabinets on a county-wide 
basis, after plaintiff (a new competitor) and another company had made such offers in the 
area and in an effort to regain customers or prevent their loss, was not a violation of Section 
2(e) of the Clayton Act, as amended, because there was no discrimination between com- 
peting purchasers. Also, refunds to those who had paid for cabinets merely eliminated 
discrimination, hence did not violate Sections 2(d) or 2(e) of the Act. 


See Price Discrimination, Vol. 1, J 3522, 3524.250, 3524.670. 


Price Discrimination—Guaranteed Sales—Effect on Competition—Competing Pur- 
chasers—Meeting Competition Defense.—Full return (guaranteed sales) privileges granted 
on a county-wide basis, in areas where the plaintiff had begun to compete and had offered 
such privileges and in an effort to regain or prevent the loss of customers, tended to 
increase competition rather than lessen it in violation of Section 2(a) of the Clayton Act, 
as amended, and did not involve discrimination as between competing purchasers under 
Section 2(d) of the Act. Also the privileges were given in good faith to meet competition 
within Section 2(b) of the Act. 


See Price Discrimination, Vol. 1, J 3506.250, 3515.165, 3524. 


Private Enforcement and Procedure—Damages—Increased Value of Business——A 
treble damage suit by a greeting card distributor against-a manufacturer who—after similar 
offers had been made by plaintiff and another comvetitor, and in an effort to regain cus- 
tomers or prevent their loss—had furnished free display cabinets and offered full return 
(guaranteed sales) privileges, did not show damages, where the manufacturer’s acts were 
not shown to be the proximate cause of any injury to the distributor, and plaintiff’s busi- 
ness had steadily increased in value and in sales. 

See Private Enforcement and Procedure, Vol. 2, { 9009.750. 


Private Enforcement and Procedure—Statute of Limitations—Ohio.—A treble damage 
suit by a greeting card distributor was an action upon a statute for a penalty or forfeiture 
and was barred by the Ohio one-year statute of limitations. 


See Private Enforcement and Procedure, Vol. 2, J 9010.122. 
For the plaintiff: Harry N. Kandel, Ian Bruce Hart, Canton, Ohio. 


For the defendant: Victor DeMarco, Roger P, Brennan, and James T. Lynn, of 
Jones, Day, Cockley & Reavis, Cleveland, Ohio, 


Affirmed at 1960 Trade Cases { 69,822. 


Findings of Fact 


Jones, District Judge [Jn full text]: 1. 
This is a civil action filed by William J. 
Ludwig (hereinafter called ‘““Ludwig’’) against 
American Greetings Corporation (herein- 
after called “American Greetings’’) wherein 
Ludwig seeks, by virtue of Title 15 U. S. C. 
§ 15, treble the amount of damages allegedly 
sustained by him by reason of certain ac- 
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tivities of American Greetings in violation 
of Section 2 of the Clayton Act as amended 
by Section 1 of the Robinson-Patman Act 
(15 U. S. C. §13). American Greetings’ 
answer denies the allegations of the com- 
plaint relied upon as showing such violation, 
denies any liability to the plaintiff and asserts 
as a separate defense that any right of ac- 
tion set forth in the complaint is barred by 
the applicable statute of limitations. 
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2. Ludwig is a resident of the State of 
Ohio who conducted a greeting card job- 
bing business in the Akron-Canton area of 
Ohio in 1948 to 1954 (Tr. 192,320) 


3. American Greetings is a corporation 
organized and doing business under the laws 
of the State of Ohio, with its office and 
principal place of business located at 1300 
West 78th Street, Cleveland, Ohio. (Com- 
plaint, par. 1; Tr. 46-48) 


4. From 1944 through all times material 
to the action, American Greetings has been 
engaged in the business of manufacturing 
and selling its own trade-marked greeting 
cards together with related products such 
as paper and ribbons for wrapping gifts. 
(Complaint, par. 1, 2; Tr. 48, 291,293) 


5. American Greetings manufactured all 
of its products at its plant located in Cleve- 
land, Ohio, and sells such products to retail 
outlets located throughout the United States, 
including retail outlets located in the Canton- 
Akron area of Ohio, for resale to con- 
sumers. (Complaint, par. 3, Tr. 54, 56) 


6. Prior to 1948, Ludwig’s business ex- 
perience consisted of production work, sal- 
vage repair work and engineering work, all 
of which did not involve selling in any way. 
In 1948, he entered the real estate business 
in his home town, Canton, Ohio, was semi- 
active in real estate sales throughout 1948, 
and at the end of 1948 renewed his real 
estate license. (Tr. 192-196, 272-275) 


7. Ludwig entered the greeting card job- 
bing business in January, 1948, when he 
began to sell valentine cards (purchased 
from New York suppliers) on the basis of 
a door-to-door canvass of certain retail out- 
lets in the Canton, Ohio area; and until 
around the end of March, 1948 or the first 
part of April, 1948, he continued to handle 
only holiday cards. Thereafter Ludwig 
acquired from card suppliers a stock of 
birthday and everyday cards and established 
a source of display cabinets which he sup- 
plied to some retail outlets for the display 
of cards. (Tr. 196-199, 285) 


8. Ludwig confined his greeting card job- 
bing activities to Canton, Massillon and 
Alliance in Stark County, Ohio, the south 
and west sides of Akron in Summit County, 
Ohio and intervening territory. (Complaint, 
Dat ae brecODOUL) 

9. Ludwig manufactured none of the cards 
sold by him, but purchased such cards from 
various sources for resale; although some of 
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the cards so purchased bore the trademark 
of a manufacturer, none bore any trademark 
or trade name of Ludwig. (Tr. 290-292) 


10. At the time Ludwig began his greet- 
ing card jobbing business, his policy was to 
offer, and he did offer, to potential cus- 
tomers in his business territory the induce- 
ment of “guaranteed sales’—i.e., the right 
to return for full credit holiday cards pur- 
chased from him and remaining unsold after 
the particular holiday, e.g., Christmas or 
Easter. Ludwig maintained this policy and 
gave such guaranteed sales privilege to all 
his customers throughout the time he was 
in the greeting card jobbing business. (Tr. 
204-205, 296) 

11. In the territory in which Ludwig solic- 
ited potential customers and had customers 
for his greeting cards, American Greetings 
also solicited potential customers and had 
customers; in the same territory other man- 
ufacturers and distributors of greeting cards 
such as Hallmark, Gibson, Norcross and 
Rustcraft, and other jobbers, including Art 
Guild and Braun Art Publishing Company, 
also solicited potential customers and had 
customers; the business of selling greeting 
cards to retail outlets was and is very com- 
petitive in such territory. (Complaint, par. 
7; Tr. 180, 102-103, 106-107, 248, 339) 


12. Prior to the entry of Ludwig into the 
greeting card jobbing business, American 
Greetings had had customers in such terri- 
tory for many years and had not offered or 
afforded such customers the guaranteed sales 
privilege. After Ludwig made such entry, 
American Greetings lost a number of good 
customers to him and thereupon to forestall 
losing further customers to him and to meet 
the competition afforded by Ludwig’s guar- 
anteed sales policy, American Greetings in 
good faith likewise gave its customers the 
guaranteed sales privilege. The tendency 
and effect of such action by American Greet- 
ings was to increase competition between it 
and Ludwig by meeting an inducement he 
offered and not to injure, destroy or prevent 
competition with Ludwig. (Tr. 100, 141, 
186, 204-205, 241) 


13. When American Greetings extended 
such guaranteed sales privilege, it did so on 
a county-wide basis encompassing both Sum- 
mit County and Stark County so as not 
to discriminate between any competing cus- 
tomers of American Greetings and in the 
one instance where it might be inferred that 
such. privilege was not initially extended 
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after such guaranteed sales policy was 
adopted—i.e., the Schuman Drug Stores, 
such exception was later eliminated as here- 
inafter mentioned. (Tr. 102-104) 


14. Braun Art Publishing Company was 
a competitor in the territory before Ludwig 
entered the business and, at a time when 
the American Greetings’ policy was to charge 
customers for the greeting card display 
cabinets furnished by American Greetings 
and before Ludwig’s entry into such busi- 
ness, Braun Art Publishing instituted a 
policy of furnishing its customers with 
cabinets free of charge, as a result of which 
American Greetings began to lose customers 
to such competitor. Thereupon, to fore- 
stall losing further customers to such com- 
petitor and to meet the competition afforded 
by such competitor’s no-charge cabinet pol- 
icy, American Greetings in good faith like- 
wise began giving, and thereafter did give, 
its customers in the territory cabinets free 
of charge. (Tr. 105, 119, 186-187, 303, 314, 
75, 124, 328, 348) 


15. When American Greetings extended 
such no-charge cabinet privilege, it did 
so on a county-wide basis, encompassing 
first Summit County and later also Stark 
County, so as not to discriminate between 
any competing customers of American Greet- 
ings and in the two instances where it 
might be inferred that such privilege was 
not initially extended after such no-charge 
cabinet policy was adopted—i.e., the Schu- 
man Drug Stores and Woodland Drug 
Store—such exceptions were later eliminated 


as hereinafter mentioned. (Tr. 103-105, 
118-119) 
16. In March, 1948 Ludwig contacted 


the manager of Fairmount Cut-Rate Drug 
Store, a new drug store about to open in 
Canton, relative to becoming the card sup- 
plier to such store. When the store did 
open, it utilized a display cabinet provided 
by American Greetings and stocked birth- 
day and everyday cards purchased from 
American Greetings. Although the store 
looked to American Greetings as its prin- 
cipal card supplier, it also bought cards 
from Ludwig on a “fill-in” basis (Tr. 199, 
201-204) 


17. Schuman was the owner of three re- 
tail drug stores in Canton and had been a 
customer of American Greetings for some 
time. After Ludwig entered the greeting 
card jobbing business, he began to sell 
Schuman some of his fill-in requirements 
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for holiday cards at all three stores, and 
in December, 1948 persuaded Schuman to 
switch his entire greeting card business, in- 
cluding the birthday and everyday card 
business, from American Greetings to Lud- 
wig. The three reasons for such change of 
suppliers, in the mind of Schuman, were 
poor service by American Greetings, lack 
of guaranteed sales from American Greet- 
ings, whereas Ludwig promised guaranteed 
sales and the further fact that he had 
learned that although he had paid American 
Greetings for the cabinets it had previously 
supplied him, other American Greetings 
customers were obtaining cabinets free of 
charge. Schuman returned to American 
Greetings as its principal card supplier 
thereafter because American Greetings ar- 
ranged to eliminate the three reasons for 
which he had switched to Ludwig as his 
prime supplier—i.e., American Greetings 
promised better service, agreed to meet Lud- 
wig’s guaranteed sales policy and removed the 
discrimination which had previously existed 
as to cabinets by refunding the purchase 
price thereof. Despite such return to Amer- 
ican Greetings as the principal supplier of 
greeting cards, Schuman continued to buy 
“fill-in” holiday cards from Ludwig for as 
many years as Ludwig stayed in business. 
In buying from American Greetings, Schuman 
tried to be in a position where, if anything, 
he would run out of merchandise rather 
than have some left over, and he would 
supplement his holiday card supply from 
Ludwig. (Tr. 220-224, 237-239, 243-244, 331) 


18. Chanel’s Five Cent to One Dollar 
Store was another new store which Ludwig 
contacted with the hope of supplying cards, 
but the store became a customer of Amer- 
ican Greetings. Although Ludwig had pre- 
viously installed cabinets at no charge at 
other retail outlets served by him, he did 
not offer this store a free cabinet. (Tr. 
214-215, 287-289) 

19. American Greetings had been the 
primary card supplier to Ned’s Cut-Rate 
Store in Canton. While it was the supplier, 
American Greetings installed a new card 
cabinet to replace the existing cabinet. 
Before such installation, Ludwig thought 
he had an arrangement with this store to 
supply it with birthday and everyday cards, 
but thereafter the stare continued to have 
American Greetings as its primary card 
supplier. Both before and after such in- 
stallation, Ludway sold fill-in cards to the 
store. (Tr. 215-217) 
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20. The Baltzly Drug Store in Massillon 
had been a customer of American Greet- 
ings, but Ludwig had become its card sup- 
plier in 1951. In 1951, the store telephoned 
American Greetings for service and there- 
upon American Greetings became the sup- 
plier and installed a cabinet without charge. 
lat 2552337) 


21. Woodland Drug Store in Canton was 
a customer of American Greetings; some 
time prior to 1948, the store had paid for a 
cabinet installed by American Greetings on 
an unspecified date. In 1948, American 
Greetings gave this store a refund in the 
form of a credit for the cabinet price. There 
is no proof that Ludwig ever sold greeting 
cards to this store. (Tr. 337-338, 364-365) 


22. American Greetings supplied Adelman 
Drug Store in Canton with a new cabinet 
without charge when it moved into a new 
location. At that time Ludwig was not sell- 
ing greeting cards to this account. (Tr. 337) 


23. For some part of the time that Lud- 
wig was in the greeting card jobbing busi- 
ness, his sales included such items as paper 
napkins, silk-screen processing and imprint- 
ing. Also, Ludwig went into the business 
of selling greeting cards at retail, thereby 
competing with customers of his greeting 
card jobbing business. Such retail sales by 
Ludwig took two forms—i. e., the rental of 
space in retail establishments where he sold 
the cards at retail and the establishment of 
gift and toy stores in which he sold greet- 
ing cards at retail. (Tr. 275-278) 


24. Ludwig first opened a retail gift and 
toy shop in December, 1950, with a partner, 
and although the partner managed the busi- 
ness, Ludwig spent time laying out the 
store, including the building of tables, about 
four months after the business was estab- 
lished, Ludwig became sole proprietor there- 
of by purchase of his partner’s interest and 
thenceforth handled all of its financial 
affairs. (Tr. 251, 273-274) 


25. In the spring of 1952, Ludwig opened 
a second gift and toy shop in an Akron 
shopping center; on November 2, 1953, he 
opened a third such shop in Barberton, 
Ohio; in April, 1954, he relocated the first 
shop from Canton to a bigger location in 
another Akron shopping center. At the 
time of trial in this action, Ludwig was the 
sole proprietor of four such shops; since 
July, 1951, he has sold Hallmark cards at 
retail in his gift and toy shops, an admit- 
tedly higher quality line of cards than the 
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cards he sold to other retail outlets in his 
card jobbing business. The sales of Lud- 
wig’s gift and toy shop business increased 
from approximately $13,000 in 1951 to 
$85,000 at the end of 1954; and on an initial 
investment of $1500 in such business, the 
year-end inventory of the business increased 
from $5000 at the end of 1951 to $27,000 at 
the end of 1954. (Tr. 274-275, 277-278, 282) 


26. The gross profit of Ludwig’s greet- 
ing card business, exclusive of the retail 
greeting card business done in his own 
gift and toy shops, (but including the sale 
in unknown amounts of cards at retail from 
rented space and the sales of such items 
as paper napkins, silk-screen processing and 
imprinting referred to in Finding 23 above) 
for the years 1948 through 1953 was $2000, 
$3400, $3800, $3200, $3300 and $3100 on 
gross sales of $10,000, to $20,000, $23,000, 
$22,000, $23,000, and $19,000, respectively, 
for each such year. (Tr. 267-269, 277-278, 
281) 


27. At least two retail accounts which 
purchased greeting cards from Ludwig 
switched to Braun Art Publishing Company 
as their principal supplier of greeting cards. 
(Tr. 276) 


28. On April 1, 1954, Ludwig sold his 
greeting card jobbing business to Braun 
Art Publishing Company for $5000, which 
was more than the capital he had invested 
in it. At that time, he had almost 100 retail 
outlet accounts for such business. (Tr. 281- 
283) 

29. Throughout the period from 1948 to 
the time in 1954 when he sold his ‘greeting 
card jobbing business, Ludwig conducted 
such business essentially as a one-man 
operation. Although when he first went 
into business his wife helped with office 
work and later, as his business grew, he 
had a combined typist-office worker and 
the part-time help of a schoolboy, Ludwig 
himself handled all purchasing and distri- 
bution functions; he solicited existing and 
potential customers, took all orders and 
filled them from his stock, made deliveries 
by automobile to his customers and mounted 
sample cards for cabinet display purposes. 
(Tr. 289-291) 

30. Despite the competition of American 
Greetings, Braun Art Publishing Company 
and the other competitors in the same area, 
Ludwig increased and then maintained the 
volume of his business of selling cards to 
retailers until he voluntarily elected to de- 
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vote all of his time to his gift and toy shops. 
(Tr. 267-269, 280-281) 


31. The proofs fail to support the alle- 
gations of the complaint that American 
Greetings paid a cash bonus to retail out- 
lets as an inducement to drop the line of 
greeting cards supplied by Ludwig and take 
on cards to be supplied by American Greet- 
ings. 


32. The proofs fail to support the allega- 
tions of the complaint that American Greetings 
offered to repurchase greeting card display 
cabinets from retail outlets as an induce- 
ment to drop the line of greeting cards 
supplied by Ludwig and take on the cards 
to be supplied by American Greetings. 


Conclusions of Law 


1. The refund of the purchase price of 
cabinets originally purchased by two cus- 
tomers from American Greetings as re- 
ferred to in Finding of Fact 17 and 21 
above did not violate Subsections (d) or 
(e) of Section 2 of the Clayton Act as 
amended by the Robinson-Patman Act [15 
U. S. C. 13(d), (e)] because such action 
eliminated discrimination as to the furnish- 
ing of cabinets without charge and did not 
constitute discrimination among competing 
customers as contemplated by such sub- 
sections. 


2. The furnishing by American Greetings 
of greeting card display cabinets to its cus- 
tomers free of charge in Summit County 
and Stark County did not violate said Sub- 
section (e) because such action did not 
constitute discrimination among competing 
purchasers as contemplated by such sub- 
section. 
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3. The grant by American Greetings of 
the privilege of guaranteed sales to its cus- 
tomers in Summit County and Stark County, 
Ohio did not violate Section 2 of the 
Clayton Act as amended by the Robinson- 
Patman Act because 

(i) neither the tendency nor the effect 
of such discrimination was to substantially 
lessen competition or tend to create a 
monopoly or to injure, destroy or prevent 
competition as contemplated by Subsec- 
tion (a), but rather the tendency and 
effect was to enhance competition by 
duplicating inducements being offered by 
competitors. 

(ii) such action did not result in discrimi- 

nation among competing purchasers as 

contemplated by Subsection (d), and 

(iii) such action was taken by American 

Greetings in good faith to meet identical 

privileges furnished by a competitor and 

was authorized by Subsection (b) of said 

Section 2. 


4. None of the acts of American Greet- 
ings relied upon by Ludwig in this action 
violated Section 2 of the Clayton Act as 
amended by the Robinson-Patman Act. 


5. Ludwig has not established that acts 
of American Greetings were the proximate 
cause of injury to his business. 

6. There is no probative evidence from 
which any measurement of any damage to 
Ludwig can be derived. 

7. This action is an action upon a statute 
for a penalty or forfeiture within the mean- 
ing of Section 2305.11 of the Ohio Revised 
Code and is barred by the one year statute 
of limitations provided in said Section. 

8. Judgment may be entered in favor of 
defendant, dismissing the action at plain- 
tiff’s costs. 


[f 69,831] Elyria, Lorain Broadcasting Co. v. Lorain Journal Co. 
In the District Court of the United States for the Northern District of Ohio, Eastern 
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Sherman and Clayton Antitrust Acts 


Damages—Loss of Radio Advertising Revenue—Amount of Loss—Profit Experience 
(Plaintiff and Other Stations or Cities).—Merely showing profit, revenue or growth trends 
on the part of a radio station (complaining of loss of advertising revenue because of 
restrictive practices by a newspaper), profits or revenues of stations in other cities, dis- 
similar in nature and in different areas geographically, or buying habits in such cities, but 
without facts tying those factors to the amount of damages claimed for profits lost by the 
station in issue, is not enough to prove damages. 


See Private Enforcement and Procedure, Vol. 2, { 9011.385. 
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Damages—Loss of Radio Advertising Revenue—Injunction as Showing of Proximate 
Cause.—A radio station could not simply rely on the issuance of an injunction against a 
newspaper, charged with preventing advertisers from using its facilities, to establish that 
its losses (even if proved) were the result of violations by the newspaper company; proof 
of a relationship between the violations and _ specific advertising contracts which were 
cancelled, not renewed, or not executed is required, particularly since there was no proof 
that business, once obtained, tended to continue for any definite (or indefinite) period, or 


that “lost” contracts were not replaced by others. 
See Private Enforcement and Procedure, Vol. 2, § 9009.350. 


For the plaintiff: Cohn & Marks, by Marcus Cohn, Washington, D. C., Herbert A. 


Rosenthal, Cleveland, Ohio. 


For the defendant: Baker, Hostetler & Patterson by Raymond T. Jackson, Warren 
Daane, Cleveland, Ohio, Halle Haber, Berick & McNulty, by Morris Berick, Cleveland, 


Ohio. 


ConNELL, District Judge [Jn full text]: 
We first thank all counsel for their zealous 
presentation of their respective cases, and 
their many courtesies throughout. 


The regret in all lawsuits is that both 
sides cannot win. That regret we always 
seek to allay by an effort at settlement. 
That was very desirous here so that these 
litigants might be at peace and end their 
disagreement of years standing. We are 
sorry that in that effort we failed and that 
we must all forget that we tried. 


The problem before us began over a 
decade ago. We will call plaintiff “Radio” 
and we will call defendant “Journal”. 


[Government Action] 


Radio went in business October 17, 1948. 
Journal was in business before that. They 
were advertising competitors. Journal, which 
was a newspaper, was accused in an action 
for injunction against it filed by the United 
States Government in one of its branches of 
refusing to accept for publication advertising 
submitted to it by advertisers who also 
utilized the facilities of Radio, a broadcast- 
ing station. 

In such action the Government prevailed 
and injunction against such activity was 
granted by the court against Journal. 

United States Judge Emerich Freed of 
this court, of happy memory to most of us, 
in a memorandum opinion of August 29, 
1950 [1950-1951 Trape Cases { 62,685], so 
decided. Judge Freed filed his findings of 
fact and conclusions of law on January 5, 
1951. Those dates have importance here. 

Such opinion and findings were here re- 
ceived into evidence, and we further received 
into evidence such final judgment along 
with the opinion of the United States Su- 
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preme Court in that case [1950-1951 TrapE 
CASES J 62,957], all as prima facie evidence 
in this case insofar as issues there decided 
are here essential. 

In this trial some of the witnesses from 
that first trial testified here, and insofar as 
the justification for and requirement of in- 
junction in the first trial is concerned, there 
can be no question at all. 


[Violation of Statute] 


Journal may have considered its conduct 
legal at that time, but it apparently was not. 
There can here be no question but that 
there was a violation of the statute involved. 
That was the question which Judge Freed 
had to face and which he therein and there- 
upon decided. 

The question before me is, as a Judge, 
was there a violation of that statute. The 
answer to that question is yes. 


The next question is: was Radio damaged 
and was such damage proximately caused 
by such conduct constituting such violation? 

And if the answer to that is yes, then the 
next question is: in what amount? Which 
can later be trebled, as you all know, under 
the statute. 

In Radio’s opening statement they talked 
in terms of a $675,000 loss while Journal in 
its opening statement claimed that if any 
loss was suffered at all, it was negligible; 
and that while Radio started with some 
inexperienced novices—was the expression 
used in opening statement—that its business 
nevertheless grew from the start and its 
profits were as much as could have been 
expected, from counsel’s opening statement. 


[Cancellation By Customers] 
In support of its claim Radio here offered 
eight or nine witnesses who testified that 
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they had had: contracts with Radio which 
they had cancelled because Journal told 
them that if they advertised in Radio, then 
they could not advertise in Journal. 


Each witness identified his contract and 
each contract specified the time and length 
and the exactitude of the prospective broad- 
cast for which he was thereupon contracting. 


Radio chose never to make any investiga- 
tion of whether or not it lost directly by 
these cancellations. We learned late yester- 
day afternoon that they had so stated in 
admissions, but throughout the case it has 
here been said they made no particular in- 
vestigation of any prospective losses caused 
by such cancellations. 


From my viewpoint it would have been a 
simple matter to have proved such loss, if 
such loss in fact existed. If a customer had 
five minutes or ten minutes or one minute 
at a given time under his contract and he 
cancelled out that contract, and that exact 
time was never compensated for by some 
other customer, then such loss would have 
been simply, clearly, easily proved. Radio 
chose not to make such proof for reasons 
of its own. 


[Proof Suggested] 


The Court suggested such proof early in 
the case, It could have been easily ascer- 
tained any time since. I feel that the failure 
to supply this proof, and counsel has a right 
not to supply it if he doesn’t want to, but 
I feel that the failure to supply this proof 
which would have been so easily ascer- 
tained is due to the fact that no such proof 
ultimately existed. I find for that reason 
that there is not here any proof of the loss 
of any money whatsoever on the proposi- 
tion of cancellations. 


Plaintiff Radio has a right to supply proof 
in any form it chooses so long as it shows 
such loss to have been proximately caused 
by the violation, and so long as it doesn’t 
depend on guess work or conjecture to 
make its proof. Finding No. 19 just dis- 
cussed does not supply for me the proof of 
proximate causation necessary to be here 
supplied, but if we granted that it did, Radio 
would still be required to prove damages in 
some one or other of the three available 
usual methods utilized. 


Radio failed and refused to offer any 
proof of any loss caused by the cancella- 
tions of the few contracts that came before 


1 69,831 


Court Decisions 
Elyria, Lorain Broadcasting Co. v. Lorain Journal Co. 


Number 166—80 
10-28-60 


me. I say it is either eight or nine, I never 
seem to be sure. 


Such loss is, therefore, not merely negli- 
gible—the word negligible was once used 
by Defense counsel here referring to loss— 
it isn’t merely negligible, it doesn’t exist. 
Radio here chose not even to study it. 


[Other Methods of Proof] 


There are two other proper methods of 
proving such alleged losses: one is a loss 
from failure to renew; the other is a loss of 
profits generally. 

But as to each of these methods Radio 
must still prove causal connection. It must 
still prove such damage to be proximately 
caused by the violation, and it must give me 
some proof of the damage so caused. We 
do not have to be meticulous in this work in 
proving the amount of damage, but we have 
to be meticulous in being sure that there is 
proof that a certain activity was the proxi- 
mate cause of the damage claimed. And 
we can’t assume a million dollars damage 
on no proof of damage and no proof of 
proximate cause. 


Damage does not have to be proved with 
absolute certainty and exactitude because it 
might be possible that the wrongful activities 
of a defendant might have made such proof 
impossible. Acts of a defendant might pre- 
vent precise computation. Of course, we 
have no such situation as that here. 


We can make a just and reasonable esti- 
mate of damages based on relevant data if 
there is, first, a showing that some damage 
was caused by a violation. But as has often 
been said—and the words are used repeatedly 
in the cases—we cannot engage in either 
guesswork or speculation. We can not give 
Radio the damage it seeks just because an 
injunction was once granted to another liti- 
gant against Journal in a lawsuit in which 
Radio was not a participant. 

I find here no proven damages in any 
amount either on loss from cancellation or 
loss on any failure to renew. In fact, no 
such evidence has really been offered. 

As I have said, Radio can choose any 
method or combination of methods of proof 
which it wishes to choose. 


|Loss of Profits] 


There remains the question of loss of 
profits generally. Radio started in business 
October 17, 1948. Journal’s enjoinable con- 
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duct began about the same time. The Gov- 
ernment filed its request for injunction on 
September 22, 1949, before Radio had been 
in business one year, apparently. Trial was 
had in March of 1950. By that time the 
witnesses then involved—some of whom are 
still involved—knew all about the action. 
I suppose the whole town of Lorain knew 
of it, from some of the evidence which has 
been before us, and some of the things that 
people have said. 


Radio knew its own customers, both then 
and now. I assume, with such specialists 
trying the case here, that every ascertain- 
able shred of evidence susceptible of proving 
the necessary points involved was here checked. 
If the town knew of the action leading up 
to the trial in March of 1950 culminating in 
later procedure and memorandum of opinion 
in August of 1950, and ultimate findings on 
January 5, 1951, then what would have been 
a fair period for us to have given considera- 
tion to in the trial of this case? 


Well, that was a question I had to answer, 
and in this business one has to take a stand 
at times. I had to take one on that proposi- 
tion. Since there was no business before 
the last ten weeks of *48, and Radio oper- 
ated only during the last ten weeks of ’48— 
so I will repeat, since there was no business 
at all before the last ten weeks of ’48 with 
which to compare, since this little world in 
which all this went on knew about it from 
the filing of the Government’s action origi- 
nally on September 22, 1949, down to the 
opinion in August of ’50 and final papers 
January 5, 1951, I considered that 1948, 1949, 
1950 and 1951 were the proper years for 
consideration here, and that such was fair 
to both sides. 

I think most of the plaintiff's rejected 
exhibits will prove that, although such ex- 
hibits were held to be not adducible in evi- 
dence because there was proper objection 
to them in other respects. We mention this, 
but of course, give them no consideration. 


[28-Day Clause] 


Every contract here entered into by any- 
body with Radio was cancellable in 28 days, 
meaning anybody could quit anytime after 
28 days. People quit when they think it 
isn’t profitable. It doesn’t mean everybody 
that quits quits because they are afraid of 
the Journal or that they are so predatory, 
as has been told to me so often in these 
last few minutes. 
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Can we assume that all customers will all 
consider that radio advertising was profitable 
to them year after year? Many who came 
back to radio in the later years appearing 
on these exhibits which I rejected, then 
seemed to quit ina hurry. It isn’t important, 
it isn’t of any consequence, but some of 
them came back in the 1956-1957 area or 
era, and in a few weeks they quit. It had 
nothing to do with the Journal. They quit 
for other reasons. It is apparent through 
the exhibits, and yet no part of the case. 


Most diminish their business year by year 
all the years. Most of them diminished 
their business, you see that repeatedly through 
all these exhibits. 

From all I could find, from all the ex- 
hibits admissible here, and particularly from 
A which is a compilation of Radio’s own 
books which they did not choose to supply 
us for reasons of their own, and which was 
supplied by the Defense which had access 
to their books, apparently, from all I could 
find Radio seemed to be going up and up 
in its business all the time. It must be a 
splendid business. 


[Increased Business] 

We finally had a look at the whole audit 
taken from their own books, and the only 
way they went in these so-called difficult 
years was up, that I could see. All the 
graphs point up. 

I find no proof here that these eight little 
unstudied cancellations or anything else 
which Journal did was a proximate cause of 
Radio’s receipts going down. 

Proximate cause is something that must 
be proved in this sort of work. We are in 
an exact business, we lawyers. We have to 
prove things. We don’t assume anything in 
this business. No matter how the rest of 
the world assumes all things, largely from 
media of communication of one form or 
another, we can’t. We have to have proof. 

Now there was a little talk here about 
apples and grape juice which I couldn’t quité 
understand. But I can tell a comprehensive 
bookkeeping job when I see one. I studied 
so far back that when I took my four years 
of bookkeeping the only thing a company 
wanted to know was, “Do we have cash, 
and are we making a profit?” 

Now everybody wants to operate on some- 
one else’s cash, and everybody is afraid that if 
they make too much profit Uncle Sam will take 
it away from them. Things have changed. 
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I can tell by looking at A, here is a com- 
prehensive bookkeeping job. This is the 
whole picture, all from the books of the 
complainant company. Every year they 
went up. We are all happy that they did. 
From their own books it appears that their 
progress was very steady. 


Now in seeking to prove loss of profits 
Radio, it seemed to me, depended entirely 
on experts. It did not seem to attempt to 
offer any other proof. 


One expert visited the station two or 
three times at intervals, a couple of hours 
each time, talked with the officers, and then 
through various sources procured data from 
which he said that he could tell what the 
earnings of Radio ought to have been in a 
given year. 


[Comparison with Other Cities] 


Do you know what he based it on? Why, 
he checked what other people spent on living 
costs such as clothes and medicines and 
drugs and that sort of thing, on living costs 
in eight certain cities which were fifteen 
hundred miles away, and one city 240 miles 
away, which nine cities were of a population 
comparable to Lorain’s. And the one 240 
miles away was Altoona, another town with 
one industry. The Encyclopedia Britannica 
says that Altoona was created by the Penn- 
sylvania Railroad in 1850—a one town in- 
dustry. And these experts were going to 
tell me what that loss was because they got 
the figures on what it cost for shoes and 
clothes and medicine in nine cities spread 
out over the country. 


Now as a jury I do want my opinions 
complemented and assisted, and I want help 
if I can get it, but I cannot allow my judg- 
ment as a jury to be completely supple- 
mented by claims which to me seem to be 
tantamount to clairvoyance. 


I do not know whether these experts 
ever testified as experts before. Neither 
one of them said he had ever seen a court 
room before—maybe they have, I don’t know. 
Each said he had some business experience, 
but it would be nothing unusual. Some buy- 
ing, some selling, some brokerage, no more 
or less than five thousand other Cleveland 
citizens, as I would see it. 


[Value of Company] 


Radio sought then to prove a difference 
in the value of the company before and after 
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it had its problem. That is a method of 
proof not utilized in such cases at all. I 
don’t think you can ascertain the claimed 
losses proximately caused, losses of this 
character, if they exist, like you could the 
depreciation of a damaged car. That is 
competent in a court room when a car is 
all smashed up to call in an expert on cars 
to say what was it worth before it was 
destroyed and what is it worth in its smashed- 
up condition. I don’t see where that is any 
comparable situation with what we had 
here. Here we look for loss proximately 
caused. 


[Comparison with Other Stations] 


It seems to me the expertness of these 
offered witnesses consisted mostly in finding 
the books or data from which they tried 
to work, all of which concerned these other 
cities. The nine distant cities which I have 
mentioned, and in one case another exhibit, 
from which they sought to work having to 
do with towns closer, some of which are in 
Ohio, some of which are in Indiana which 
I will consider in a minute—even though 
it is a rejected exhibit—I could not see 
where these towns 1500 miles away could 
form any proper basis for what they wanted 
to say. And all they know is what it costs 
for things. 


We all know Lorain is a steel town. We 
all know it is a one industry town. We 
know that as jurors. We know it is sub- 
ject to strike troubles, although there is 
no evidence here of strikes. Yet whoever 
ever looks at our rejected exhibits here— 
and I rejected them because what the 
Journal says about the fact it is going to 
contest a Government suit is not a proper 
exhibit before me—but one cannot help but 
remember, just as a juror, the very thing 
that is on the top of the page, rejected as 
it is. We know the tough years during 
which there are strikes, and we know when 
there are strikes people don’t buy, and we 
know when there are strikes business is not 
good. We all understand something about 
Lorain. In this area we are all conscious 
of Lorain and its economic problems. The 
first rejected newspaper exhibit has a head- 
line on the strike. 


[Number of Potential Advertisers Affected] 


Now many hypothetical questions were 
put to the experts here containing assump- 
tions which had not been proved, the most 


© 1960, Commerce Clearing House, Inc. 


Number 166—83 
10-28-60 


common of which was, and I quote, ‘“As- 
sume that many advertisers refrained from 
advertising with radio,” and then giving the 
reasons. We knew there were either eight 
or nine. Counsel didn’t choose to say so. 


I can’t let a question go in with the word 
“many” which could be a hundred or two 
hundred or a thousand. How many are 
“many”, when the proof is eight? So all 
those “many” questions I had to rule out. 


If counsel had said “eight,” if counsel 
had said, “Would eight make a difference, 
could you tell what difference eight would 
have made,” if counsel had said they can- 
celled their contracts and nobody came for- 
ward to take them up, nobody filled in the 
space, then we would have had facts, had 
that been the fact. Just to say “many” 
cancelled—I couldn’t let them answer such 
questions. 


I said there was another exhibit here 
which I would mention, even though it is 
out. I am referring to Plaintiff’s Exhibit 77. 
It was out for proper reasons. But if you 
gentlemen will look at it you will find the 
difference between a new station and an old 
one. We were dealing here with a new one 
and a brand new one. Jt began, as Mr. 
Cohn said, when the controversy was born 
or vice versa. 


Looking at this Plaintiff's Exhibit 77 you 
find these are old stations, but no one told 
me how old they were. I am talking about 
all but the last two. The one in Hamilton, 
Ohio, between 1949 and 1957 doubled its 
revenue in retail sales. Doubled. Middleton, 
Ohio, at the same time doubled. Newark, 
Ohio, at the same time doubled. Lancaster, 
Ohio, in the same years doubled. 


We come to Bedford, Indiana. They 
didn’t double, but they increased 50%. That 
is a little town buried in the hills down near 
French Lake. It is a long way from a steel 
town. Columbus, Indiana, doubled. Clinton, 
Iowa, stopped in ’55, but it jumped from 34 
to 50, a 50% jump. Muscatine, Iowa, 50% 
jump in those years. So the old ones doubled 
or they had a 50% increase. 


Now take the young ones. Boone, Iowa, 
jumped 14%. A new one. Kewanee, Illinois, 
jumped 16%. So sometimes you must re- 
ject them because they are not competent, 
and looking at them you know they tell 
a story, and that story, of course, is no 
part of our findings. 
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It seems to be argued by Radio counsel 
that the preceding case supplies me with 
prima facie evidence of actual damage here. 
I don’t so understand that. I don’t think we 
are just called in here to figure out damages. 
I think we have to have proximate cause be- 
sides damages. Of course we haven’t had 
either, 

The preceding case decided what that 
court was called upon to decide, and that 
was a question of the necessity and justifica- 
tion for injunction. 


[Proximate Cause] 


Cancellation, in and of itself, is no proof 
of damages, as I see it. Mere failure to 
renew, in and of itself, is no proof of dam- 
age, if we have proof of failure to renew. 
Radio here never established any degree of 
damage in any of the various respects which 
were available to them. It never established 
actual injury. It never established proxi- 
mate cause. 

It did not have to prove each cancellation 
loss, if it didn’t want to, because you could 
make your proof in any way you wanted. 
But if Radio had undertaken to prove it, 
and if it actually existed, Radio would have 
proved something with which I could have 
worked. I do not consider that from the 
other case there is before me any prima 
facie evidence of actual damage here. Radio 
here assumes damages—all of which it has 
to prove. Not only did it fail to prove dam- 
ages but it never offered to prove proximate 
cause. It merely expected me to assume 
that that existed. 

In the other case it was decided that the 
injunction was proper. That doés not 
undertake to put before me any evidence of 
damage, nor can I assume damage from 
the mere fact of violation. I cannot assess 
damage on the mere presentation of exhibits, 
either. There must always be some little 
proof of cause and effect. 

Take your Plaintiff’s Exhibit 52-E. The 
total revenues show a jump upwards in each 
year from $25,000 on a 3-month basis for 
1948, to $155,000 in 1949, $170,000 in 1950, 
and $182,000 in 1951. Always up. 

When you break it down you go to 
Plaintiff's Exhibit 52-D: $4,000 $39,000, 
$50,000, $64,000. Up. 

Plaintiff's Exhibit 52-B: $9,000, $78,000, 
$86,000, for 1950, and then strangely down 
to $59,000 for 1951. 
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Plaintiff’s Exhibit 52-A: In 1948, $10,000 
for Lorain. Very good for an infant com- 
pany under fire, theoretically. 1949 shows 
$33,000, 1950 shows $20,000, and 1951 shows 
$54,000. Am I to conclude that 1950, there- 
fore, supplies me, in and of itself, with a 
‘causal connection between that loss and 
Journal’s acts? If I am, then how could 
Radio account for how much better it did 
in 1949 when it was under the same fire and 
made $13,000 more than when it had been 
under the same attack? Could someone in 
Radio’s accounting system explain any of 
this? Nobody tried. 

Radio depended entirely on experts who 
visited the station for a few hours and com- 
piled data from various extraneous sources 
derived from material not adequately au- 
thenticated, on hearsay, and on matters not 
in evidence before me. 


The questions put were often based on as- 
sumptions not supported by evidence and 
excluding material factors required to ex- 
press a credible opinion. 


[Use of Cancelled Space| 


The experts were never told that other 
advertisers filled in the cancelled space—if 
-indeed they were, and if they hadn't, the 
proof would have been here. They were 
never told the enterprise was brand new—— 
that is, not in my presence here, maybe they 
knew it on the side—or that anything not 
used on One station could be switched to 
another. 


After compiling data on ten nearby cities 
in which the comparable two new stations 
made far less profit than Radio made here , 
in ten towns generally in desert states 1500 
miles away whose life was in no way com- 
parable to or synonymous with life in Lorain, 
so far as we were shown, and based on a 
similarity only in the census books, Radio’s 
counsel called for opinions from such ex- 
perts as to what the earnings of Radio should 
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have been for a given year. What could 


it have been but a guess? 

No expert has a right to give a Court 
an opinion based on information as slight 
as that. No Court has a right to receive 
such a guess just because there is a desire 
to give it. 

Many other questions called for answers 
from experts which only the Court could 
give. They were very willing to assume 
my job. 

Througout this hypothetical period there 
were too many elements improperly left out 
of Radio’s questions, and too many elements 
improperly injected into Radio’s questions 
to permit me to allow answers. 


[No Proximate Cause} 


I find no evidence here of any loss of 
any kind proximately caused by defendant. 
I find no evidence from which any amount 
of damage could be proximated. There 
would be no figure I could find in Radio’s 
favor which I could justify or explain. 


There have been here too many elements 
not covered by plaintiff's proof to justify 
me to speculate as to whether plaintff suf- 
fered either damages or loss of profits. No 
loss of any kind has been proved. It may 
well be the need for injunction was proved 
in the other case, that is not my question. 
That gives me a 
violation to build it on. It gives me a 
foundation here on which to build damages, 
if there is proof that the violation was the 
proximate cause of damage. 

I find no such proof. I find for these 
defendants. 


I ask that counsel prepare findings of 
fact and conclusions of law accordingly on 
both sides. 

That is all, gentlemen. 
adjournment. 


(Thereupon court adjourned.) 


We will take an 
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In the United States District Court for the Northern District of Ohio, Eastern 
Division. Civil No, 28042. Dated October 7, 1960. 


Case No. 1067 in the Antitrust Division of the Department of Justice. 
Concerted Refusal to Deal—Mutual Insurance—Per Se Illegality—Rule of Reason.— 


A concerted refusal to deal in mutual insurance was not illegal per se and the rule of reason 
applied where there was no showing that any advantage was gained financially by the 
refusal to deal, that any loss was suffered by the mutual insurance companies, that any 
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coercive tactics were used against agents dealing (other than loss of membership rights), 
or that any conspiracy existed between the members of the defendant Board or the 
Board and stock companies (which competed with mutual companies). In the absence 
of coercive economic pressure as shown in Klor’s (1959 TrapE CASES ] 69,316), and in New 
Orleans Insurance Exchange (1957 Trave Cases { 68,816), the rule of reason must be applied 
to determine whether the Mutual rule was an unreasonable restraint of trade. 


See Combinations and Conspiracies, Vol. 1, J 2005.205, 2005.285, 2005.533, 2005.575. 


Association of Insurance Agents—Lawful Purpose—Effect on Mutual Insurance.— 
While it is true that a defendant association could best foster its lawful purpose of 
fostering the capital stock principle in the insurance business by limiting its membership 
to agents who agree to sell only stock insurance, it was not privileged to promote its eco- 
nomic beliefs by the adoption of a plan that diminished the opportunity of mutual insurance 
companies to compete in a free market. While member agents did not compete with 
mutual insurance companies in the strict sense of the word, and stock insurance companies 
(which do compete) were not shown to have taken part, the limitation of membership 
came within the rule of Associated Press (1944-1945 Trapve Cases { 57,384). 


See Combinations and Conspiracies, Vol. 1, J 2005.187. 


Refusal to Deal—Course of Conduct—Concerted Action.—Where the Mutual rule 
required members of a Board to deal exclusively in stock insurance, the course of conduct 
engaged in by individual members compatible with the Mutual rule was a concerted 
refusal to deal in mutual insurance whose effect was to exclude mutual insurance companies 
from representation by independent agents who were members of the Board. The rule 
operated to restrain members from accepting mutual representation because of their desire 
to retain membership in the Board. The increase in the business done by Agency Mutual 
companies in the area during the period and the increase in the number of Non-Board 
agents available to represent the Mutual companies was not a defense. 


See Private Enforcement and Procedure, Vol. 2, J 2005.533. 


For the plaintiff: Robert B. Hummel, Norman H. Seidler and Dwight B. Moore, 
Cleveland, Ohio. 


For the defendant: Frank X. Cull and M. R. Gallagher, of Hauxhurst, Inglis, Sharp 
& Cull, Cleveland, Ohio. 


History 

McNamee, Chief Judge [In full text]: 
In its Complaint the Government alleged 
that in violation of Sections 1 and 2 of the 
Sherman Act, the defendant Board con- 
spired with its trustees, officers and mem- 
bers to restrain and monopolize commerce 
in the business of selling and writing fire 
insurance in Cuyahoga County, Ohio. It 
was the Government’s position that the 
conspiracy was evidenced by the operation 
and enforcement of six rules of the Board 
known as: (1) the In-or-Out rule; (2) the 
Reciprocity or Nonintercourse rule; (3) the 
Non-deviation rule; (4) the Direct Writer 
rule; (5) the rule relating to Policy writing 
and Recording Services by insurance com- 
panies, and (6) the Mutual rule. By virtue 
of the enactment of multiple line legislation 
during the pendency of the action the 
jurisdiction of the Board was extended to 
include casualty as well as fire insurance. 
Both parties filed Motions for Summary 
Judgment. In ruling on the Motions, this 
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Court held that the issues involving the 
legality of the In-or-Out rule and the 
Reciprocity rule were moot. Under the au- 
thority of United States v. ‘Grant, 345 
U. S. 629, the claim of the Government as 
to the illegality of the Non-deviation rule 
was dismissed without prejudice. The Di- 
rect Writer rule was held invalid and the 
Government’s Motion for Summary Judg- 
ment as to such rule was granted. The 
Motions for Summary Judgment of both 
parties were overruled as to the rule relating 
to Policy Writing and Recording services 
and the Mutual rule. Jurisdiction was re- 
tained for a determination on the merits of 
the legality of both rules. See 144 F. Supp. 
707 [1956 TRapE CAsEs { 68,460]. The 
Government has now indicated it does not 
desire to press its claim on the Policy 
writing and Recording service rule. Thus 
there remains for determination in this 
proceeding the sole question whether the 
Mutual rule of the Board constitutes a vio- 
lation of the Sherman Act. 

| 69,832 
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Issues 


At the hearing on the Motions for Sum- 
mary Judgment it was the Government’s 
contention that the Mutual rule constituted 
an agreement to boycott and as such was 
illegal per se. The defendant conceded that 
in effect the rule was a concerted refusal to 
deal but argued that the rule of reason 
ought to be applied to determine whether 
the Mutual rule imposed an unreasonable 
restraint of trade. 144 F. Supp. 696 [1956 
Trave Cases § 68,460]. For the reasons 
stated in its earlier memorandum, this Court 
held that the rule of reason as declared in 
Standard Oil Co, v. United States, 221 U. S. 
1 and United States v. United Tobacco Co., 
221 U. S. 106, should be applied to deter- 
mine whether the rule under attack was 
illegal. 144 F. Supp. 698 [1956 TRADE CASES 
J 68,460]. At the hearing on the Motions 
the defendant sought to justify the Mutual 
rule on the ground, inter alia, that few, if 
any, mutual companies protected the ex- 
piration rights of independent agents. It 
was shown at the trial, however, that a 
substantial number of mutual companies 
deal exclusively through independent agencies 
whose expiration rights are protected by 
contract. In the light of such evidence the 
defendant has abandoned the above ground 
of justification, At the former hearing 
the defendant also advanced the argument, 
then unchallenged by the Government, that 
some mutual policies designated as non- 
assessable might in certain circumstances 
be held to be assessable. The Government 
now takes issue with the defendant’s con- 
tention in this regard. In the only reported 
case in which the question arose, Moreland 
v. Knox, 268 S. W. (2d) 744, the Texas 
Court of Appeals, reversing the lower court, 
held that holders of non-assessable policies 
had the right to rely upon their contract of 
insurance and could not be assessed when 
the issuing company was in liquidation. 
This question has never been decided in 
Ohio nor has any competent administrative 
authority of the State expressed an opinion 
on the subject. As suggested by defendant, 
it is possible that an Ohio court might not 
agree with the Texas Court of Appeals, and 
find the reasoning of the lower court in 
Moreland v. Knox, supra, more persuasive. 
The possibility thus envisioned by defend- 
ant cannot be ruled out entirely, but it 
would be inappropriate for this Court to 
hazard a guess on the probable attitude of 


1 69,832 


Court Decisions 
U.S. v. Insurance Board of Cleveland 


Number 156—86 
10-28-60 


the Ohio courts when and if the question 
is presented to them for adjudication. 
However, the decision in the only reported 
case dealing with the question supra is 
adverse to defendant’s contention, and weakens 
the force of defendant’s argument in justi- 
fication of the Mutual Rule. The defendant, 
however, no longer concedes that the Mutual 
rule is a concerted refusal to deal. De- 
fendant now takes the position that before 
joining the Board each member made an 
individual determination to sell stock in- 
surance exclusively and that the aggregate 
of such individual determinations as repre- 
sented by the Board membership does not 
constitute a combined or concerted refusal 
to deal with Mutual companies. The Board 
concedes that it takes concerted action in 
relation to its educational courses, its action 
on legislative matters and in rendering 
assistance to the Department of Insurance 
of the State of Ohio. The Board contends, 
however, that no concerted action is directed 
against Mutual companies. The Govern- 
ment adheres to its original position that 
the Mutual rule is a concerted refusal to 
deal, and as such is illegal per se. In sup- 
port of its position the Government relies 
upon Klors Inc. v. Broadway-Hale Stores, 
Inc. [1959 TravE Cases J 69,316], 359 U. S. 
207 (1959) and United States v. New Orleans 
Ins, Exchange [1957 Trape Cases § 68,616], 
148 F. Supp. 915, aff'd per cur. [1957 TRapE 
Cases { 68,840], 355 U. S. 22 (1957). The 
defendant argues that neither of the above 
authorities is applicable here. The cited 
cases will be discussed later in this opinion, 
Thus the issues are: (1) Is the Mutual rule 
illegal per se as a concerted refusal to deal 
with or a boycott against mutual com- 
panies? (2) If the Mutual rule is not illegal 
per se, do the facts show that the purpose 
or effect of the Rule is to impose an un- 
reasonable restraint of trade in interstate 
commerce? 
Facts 


[American Agency System] 


The Board is a non-profit corporation 
organized under the laws of Ohio. Estab- 
lished in 1846, it is undoubtedly the oldest 
trade organization in Cuyahoga County. Its 
membership consists exclusively of independ- 
ent fire and casualty insurance agents doing 
business in Cuyahoga County who operate 
under the American Agency System and 
represent only insurance companies organ- 
ized under the stock ownership plan. Since 
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its organization the Board has been dedi- 
cated to the policy of representation of stock 
insurance companies exclusively. Its present 
Amended. Articles of Incorporation reaffirm 
the Board’s historic purpose to foster and 
preserve the stock ownership principle and 
the American Agency System. In addition 
to the effectuation of such purposes, the 
Board engages in many other activities. It 
has been its consistent policy to promote 
and elevate the professional standards of 
its members and insurance agents generally. 
It conducts educational classes in insurance 
available to Board and Non-Board members 
alike. It has a program of assisting the 
State Supreintendent (sic) of Insurance in 
the enforcement of relevant statutes and 
collaborates with the State Board of Fire 
Insurance Agents in advocating and opposing 
legislation affecting the insurance business. 


[Independent Agent] 


Control of the business secured by an 
independent agent resides largely with the 
agent who usually represents more than 
one insurance company. Personal contact 
with the policyholder is confined to the 
agent. The agent sustains a fiduciary rela- 
tion to his client and selects the company 
that writes the policy. Insurance com- 
panies delegate to such agents wide discre- 
tionary powers which may involve substantial 
financial risk to the company and the agent 
is protected by contract in his expiration 
rights. There is no doubt that as between 
the insurance company issuing the policy 
and an independent agent, the latter con- 
trols the business. Agency insurance com- 
panies “are almost entirely dependent upon 
the agents for the volume and quality of 
their business.” 144 F. Supp. 688 [1956 
TravE Cases { 68,460]. The members of 
the Board control a significant portion of 
the insurance business in Cuyahoga County, 
Ohio. The rule here under attack pro- 
vides that members: 


“Agree to have and maintain the follow- 


ing qualifications for membership, namely : 
ee cere 
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“(c) represent and continue to  repre- 
sent as agents only capital stock insur- 
ance companies...” (Article 111, Sections 
4c, 5c and 6c) 


[Absence of Coercion in Board Membership] 


The primary function of the rule is to 
prescribe qualifications for membership in 
the Board. Those qualifications are in har- 
mony with the fundamental purposes of the 
Board as specified in its Articles of In- 
corporation. The distinction between stock 
and mutual companies is well known. A 
stock company has for its basis capital 
stock owned by its shareholders who con- 
stitute the corporation and may be distinct 
from its policyholders. Its divisible profits 
are distributed in the form of dividends to 
its shareholders. In strictly mutual com- 
panies there are no stockholders, the policy- 
holders are members of the corporation, 
entitled to manage its affairs through their 
agents and officers and to receive by way 
of dividends or premium allowances a share 
of the divisible surplus. As the owner of 
a company in which he is insured, a mutual 
policyholder is subject to contingent lia- 
bility if the policy so provides and there 
exists the doubtful possibility that in cer- 
tain circumstances a mutual policy desig- 
nated as non-assessable may be held to 
be assessable. Mutual companies themselves 
have recognized the distinction between the 
two classes of insurance and have formed 
trade associations, alliances and pools upon 
a mutual basis. Field agents have formed 
associations along stock or mutual lines 
exclusively. Congress has recognized the 
fundamental distinction and has provided 
for different income tax treatment for the 
two classes of insurance companies. Com- 
panies writing these classes of insurance are 
organized under different sections of the 
Revised Code of Ohio. Since the aban- 
donment of the In-and-Out rule* in April 
1953, a member of the Board who decides 
he does not desire to continue selling stock 
insurance exclusively may resign his mem- 
bership, accept representation of Mutual 


1“'The In-or-Out Rule declares ineligible to 
membership those who are agents of or trans- 
act business with fire insurance? companies or 
any one of a group of companies under the 
same underwriting management or control 
which ‘. . . in transacting such insurance busi- 
ness in Cuyahoga County does not have an 
agent who is a member of this corporation or 
has or appoints an agent who is not a memyYer 
of this corporation.’ 
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“Under the In or Out Rule Board members 
are required to confine their representation to 
those insurance conipanies who transact all their 
business in Cuyahoga County through members 
of the Board. The effect of the rule is to re- 
quire an insurance company doing business in 
Cuyahoga County to elect whether to be rep- 
resented by Board members exclusively or to 
deal solely through non-Board agents. If an 
insurance company desires to be represented 
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companies and continue to represent those 
stock companies which he represented as a 
Board member. An independent agent who 
represents stock companies exclusively is 
free to join the Board or not as he chooses. 
If he becomes a member of the Board he 
may, with complete freedom of choice, de- 
cide to represent mutual companies and 
resign his membership. By withdrawing 
from the Board a member suffers no eco- 
nomic loss whatever and, in many respects, 
his competitive position is improved, There 
is no evidence disclosing that the Board 
exerts any pressure or coercion to prevent 
a member from exercising his judgment 
freely to resign his membership and rep- 
resent mutual companies. 


There are three classes of independent 
insurance agencies, viz., stock agencies, mu- 
tual agencies and mixed agencies, the latter 
being engaged in selling both stock and 
mutual insurance. 3288 active insurance 
agents do business in Cuyahoga County, 
Ohio. 775 are members of the Board. 
Of the remaining number, 263 are employee- 
agents of direct writing mutual companies, 
and 2250 are stock and mixed agencies 
who are not members of the Board. It 
was shown by the testimony of officers 
of 12 mutual companies that their respective 
companies were substantial, in good finan- 
cial condition and that each operated under 
the American Agency System. Special field 
agents of such mutual companies gave testi- 
mony of their efforts to persuade members 
of the Board to represent mutual companies. 
They testified that in nine instances their 
efforts met with failure. On the other 
hand, there was evidence of members of 
the Board resigning their membership to 
accept mutual representation and of other 
members retaining their membership, with 
the permission of the Board, while repre- 
senting mutual companies. In the last 
mentioned cases Board agents had accepted 
mutual representation on a trial basis and 
were permitted to retain membership in 
the Board pending a final determination 
whether to accept mutual representation 
permanently. Some of these agents even- 
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tually relinquished their membership and 
assumed representation of mutual companies 
while others decided not to represent mutual 
companies and retained their membership 
in the Board. That these agents were 
restrained from promptly accepting or re- 
jecting mutual representation by a desire 
to retain Board membership seems evident. 
But it is apparent also that the ultimate 
choice made by such agents was uninhibited 
by any coercion or fear of economic sanc- 
tion. Field agents of mutual companies 
seeking new agencies also met with re- 
jections from Non-Board agents. It does 
not appear that the rejections from Board 
members were proportionately or numeri- 
cally greater than the rejections of the var- 
ious types of Non-Board agents. A great 
variety of reasons were given by all agen- 
cies for their refusal to accept representa- 
tion of mutual companies. Some Board 
agents who refused representation of mutual 
companies assigned their membership in 
the Board as the reason for such refusal, 
but indicated that if the Mutual rule were 
changed they would reconsider the matter. 
Other Board agents who gave the same 
reason for refusing mutual representation 
apparently were motivated by their pref- 
erence for stock insurance. It was also 
shown that some Mutual companies, because 
of their erroneous belief that the rules of 
the Board were as stringent as they were 
prior to April 1953, engaged in no solicita- 
tion of Board members. In 1953, when the 
jurisdiction of the Board was enlarged 
to include Casualty insurance, 46 members 
were engaged in selling Mutual Casualty 
insurance. Some of these members re- 
signed and continued to represent Mutual 
companies while other cancelled their con- 
tracts with Mutual companies and retained 
their memberships. Others sought and ob- 
tained permission of the Board to continue 
representing Mutual companies temporarily 
while retaining their memberships. 


The record discloses that many inde- 
pendent agents sell both Stock and Mutual 
insurance. It is claimed by the Govern- 
ment, and not denied by defendant, that 


by members of the Board, it must refrain from 
appointing any non-Board agents. The ap- 
pointment of a single Non-Board agent results 
in the denial of a company’s right to deal 
through any agent who is a Board member. 
Similarly, an agent who represents a_ single 
non-Board company is ineligible for member- 
ship in the Board and is denied the right to 
represent any of the companies who deal ex- 
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clusively through Board members. If an agent 
or company elects to conform to the rule, a 
subsequent deviation therefrom would have 
far-reaching consequences entailing the loss by 
companies of the representation of successful 
agents who are members of the Board, and the 
loss by Board members of the representation 
of large and financially sound insurance com- 
panies.’’ 
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such is the general rule in other parts of 
the State of Ohio and throughout the 
country. Representatives of the Mutual 
companies who testified stated that they 
desired representation in Cuyahoga County 
by agents who also sold Stock insurance. 
It was shown that most of the Agency 
Mutual companies did a substantial volume 
of business in Cuyahoga County and in 
recent years their premium volume in such 
county increased materially. In practically 
all such cases there were substantially higher 
proportionate increases in Cuyahoga County 
than in the other major counties of the 
State. It was not shown that Mutual 
agents, Stock agents or mixed agents were 
injured in any way by the operation of 
the Mutual rule. Nor was there any evi- 
dence of damage sustained by any Mutual 
company. 

Members of the Board are in competition 
with one another in the sale of Stock in- 
surance. There is competition between 
Board and non-Board agents, including both 
mixed and Mutual agents. The evidence 
does not show that Mutual insurance sold 
through independent agents costs less than 
stock insurance. The members of the Board 
gain no financial advantage in dealing ex- 
clusively in Stock insurance. It is their 
belief, however, that Stock insurance pro- 
vides a superior form of indemnity. Fur- 
ther facts will be stated in the discussion 
of the issues. 


Discussion 


In overruling the Motions for Summary 
Judgment, this Court reviewed the cases 
in support of the dicta in United States v. 
Columbia Steel [1948-1949 TrapE CAsEs 
{ 62,260], 334 U. S. 495, 522-523, and Times- 
Picayune Publishing Co. v. Umited States 
[1953 Trape Cases { 67,494], 345 U. S. 594, 
upon which the Government relied, and 
reached the following conclusion: 


“Considered in the light of the cases 
upon which it rests, the dicta of the Court 
may be considered fairly as asserting no 
more than that group refusals to deal 
of the kind exemplified by the cited cases 
and which exert coercion on outside parties 
are illegal per se.” 144 F. Supp. 696- 
698 [1956 TRADE CAsEs { 68,460]. 


This Court also expressed the opinion 
that the dicta in the above cited cases— 


“x * * did not constitute an unquali- 
fied condemnation of all group refusals 
to deal irrespective of their intent and 
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effect and the means employed to ac- 
complish the purposes of the combina- 
tion.” 144 F. Supp. 698 [1956 TrapE 
Cases { 68,460]. 


Subsequent to the ruling on the Motion 
for Summary Judgment, the Supreme Court 
decided two antitrust cases in which the 
subject of per se illegality of group refusals 
to deal was discussed. Northern Pacific Ry. 
Co. v. United States [1958 TrapE CASES 
1 68,961], 356 U. S. 1, 5 (1958); Klor’s, Inc. 
v. Broadway-Hale Stores, Inc. [1959 Trave 
CASES { 69,316], 359 U. S. 207 (1959). In 
Northern Pacific the issue was the illegality 
of a tying clause and the Court, by way 
of dictum, included group boycotts within 
the category of practices considered to be 
illegal per se. In defining “the principle 
of per unreasonableness,” the Court said: 


“However, there are certain agreements 
or practices which because of their per- 
nicious effect on competition and lack 
of any redeeming virtue are conclusively 
presumed to be unreasonable and there- 
fore illegal without elaborate inquiry as 
to the precise harm they have caused 


or the business excuse for their use. 
kook OR? 


As the Government asserts, the above 
dictum foreshadowed the decision in Klor’s, 
which involved a group refusal to deal. 
The issue in Klor’s arose on defendant’s 
Motion for Summary Judgment, and the 
following undisputed allegations appeared 
in the complaint: (1) Manufacturers and 
distributors of well-known brands of appli- 
ances conspired amongst themselves and 
with Broadway-Hale (the operator of a 
chain of department stores) not to sell to 
Klor’s or to sell at discriminatory prices 
and upon highly unfavorable terms; (2) 
Broadway-Hale used its monopolistic buy- 
ing power to bring about this situation; 
(3) the concerted refusal to deal with Klor’s 
has seriously handicapped its ability to com- 
pete and caused a great loss of profits, 
goodwill, etc. Thus it was readily apparent 
upon the admitted facts in the record that 
the concerted refusal to deal with Klor’s 
had a “pernicious” or destructive effect 
upon competition and lacked any “redeem- 
ing virtue.” In Klor’s, coercive economic 
pressure was exerted both in the formation 
and continuance of the conspiracy and in 
the effectuation of its unlawful purpose. 
In contrast, the case at bar involves no con- 
spiracy between suppliers of insurance and 
the Board or its members and the Gov- 
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ernment has not intimated that such a 
conspiracy exists. Here the evidence does 
not show that Mutual companies have sus- 
tained a loss of profits. On the contrary, 
Agency Mutual companies doing business 
in Cuyahoga County have prospered. There 
is no evidence that Board members derive 
any financial advantage from the opera- 
tion of the Mutual Rule nor is there any 
evidence of coercion of Board members or 
Mutual companies. In view of these cir- 
cumstances it cannot be determined with- 
out further inquiry whether the Mutual Rule 
results in an unreasonable restraint of trade. 
The Government contends that the absence 
of coercion is irrelevant. This argument 
must be rejected. Since United States v. 
Standard Oil Company, 221 U. S. 1, it has 
been settled that the Sherman Act prohibits 
only undue or unreasonable restraints of 
trade. In antitrust cases, therefore, the de- 
gree of restraint is always a critical factor. 
Coercive economic pressure affects the de- 
gree of restraint and is frequently, if not 
always, a distinguishing characteristic of 
concerted refusals to deal that are con- 
clusively presumed to be unlawful. The 
presence or absence of such element, there- 
fore, would seem clearly to be relevant to 
the issue whether the restraint of a con- 
certed refusal to deal is unreasonable per se. 
The Government asserts that in Klor’s the 
court found the basic evil of the boycott 
in that case to be the interference with the 
independent judgment of a competitor in 
a fair market. It is true that the Court 
found that the free judgment of the dis- 
tributors and manufacturers to sell was 
restrained and that Klor’s freedom to buy 
in a competitive market was restricted by 
the boycott. However, it is an inescapable 
inference that the restraint upon the free 
judgment of the distributors and manu- 
facturers resulted from the coercion im- 
plicit in the monopolistic buying power 
of Broadway-Hale and that Klor’s freedom 
to buy in accordance with its independent 
judgment was restricted by the coercive 
economic pressure of the combination, Fur- 
thermore, if the Mutual Rule imposed eco- 
nomic sanctions for its violation, the degree 
of restraint upon the members of the Board 
would be accentuated and it cannot be 
doubted that in such event the Government 
would contend that the coercive effect of 
such sanctions was relevant to the issue 
of per se illegality. In its essential ingredients, 
the Klor’s case differs immaterially from 
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those cases which were reviewed in the 
earlier memorandum of this Court in all 
of which there was present the common 
evil of coercive action against parties out- 
side the group. I find no good reason, 
therefore, to recede from the position here- 
tofore taken. Moreover, this case has now 
been tried on the merits and this presents a 
situation where the rule of reason “which is 
universal in its application”, Umited States 
v. American Tobacco Co., 221 U. S. 106, 
180, ought to be applied to determine 
whether the membership rule under attack 
constitutes an unreasonable restraint of trade. 


As above stated, in support of its con- 
tention that the Mutual Rule is not a 
concerted refusal to deal, the defendant 
contends that before entering the Board, 
each member made an individual determina- 
tion to sell Stock insurance exclusively and 
that the aggregate of such independent deci- 
sions as represented by the membership of 
the Board does not constitute a concerted 
refusal to deal with Mutual companies. This 
argument, takes no account of the fact that 
at the time he joins the Association and 
during the period of his membership therein, 
an agent becomes and remains united in 
purpose with the other members of the 
Association in a common plan to deal ex- 
clusively in Stock insurance. By their agree- 
ment to deal exclusively in Stock insurance, 
the members necessarily and implicitly agree 
not to sell Mutual insurance. By engaging 
in a course of conduct compatible with the 
Mutual Rule, the members of the Associa- 
tion participate in concerted action. ‘“‘Con- 
certed” means: “Mutually contrived or 
planned; agreed on;” (Webster’s Interna- 
tional Dictionary, 2nd Ed.) The effect of 
such concerted refusal to deal is to exclude 
agency Mutual companies from representa- 
tion by independent agents who are mem- 
bers of the Board. It is the Government’s 
position that the Rule operates to restrain 
members of the Board from accepting Mutual 
representation because of their desire to 
retain membership in the Board. 


The Government’s position is supported 
by the evidence. Some members resigned 
from the Board and accepted Mutual repre- 
sentation. However, other members who 
placed a higher value on their membership 
refused to act as agents for Mutual com- 
panies. Some of the members in the latter 
class indicated a willingness to reconsider 
their declinations if the rules of the Board 
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were amended to permit members to repre- 
sent Mutual companies without loss of 
membership. The desire to retain member- 
ship in the Board was effective also to 
cause some of the 46 members who were 
selling Mutual Casualty insurance in 1953 
to cancel their contracts with Mutual com- 
panies when the Board enlarged its juris- 
diction at that time to include Casualty 
insurance. At the same time other mem- 
bers obtained permission from the Board to 
retain their memberships while continuing 
the sale of Mutual insurance temporarily. 
Subsequent to 1953 still other members sought 
and obtained permission of the Board to 
sell Mutual insurance upon similar terms as 
to the retention of membership. It was 
shown that because of their belief that the 
rules of the Board were as stringent as 
they were prior to 1953, one or two of the 
larger Agency Mutual companies engaged 
in no solicitation of members of the Board. 
To what extent diligent solicitation by such 
companies would have resulted in additional 
acceptances of Mutual representation can- 
not be determined. But if, as implied by 
defendant, such solicitation would have added 
to the number of acceptances of Mutual 
representation, it is fair to assume that in 
such event there also would have been an 
increase in the number of rejections based 
either upon the desire of members to re- 
main in the Board or upon their preference 
for Stock insurance, or both. That a large 
body of the membership of the Board re- 
gards insurance issued on the capital stock 
plan as the better class of indemnity is 
clear. The history of the Board is one of 
long and consistent adherence to the belief 
that the public interest is best served by 
selling only insurance issued on the capital 
stock plan. A substantial body of the mem- 
bership subscribes wholeheartedly to that 
belief. It is a fair inference that this sub- 
stantial group is satisfied with the Mutual 
Rule in its present form and will at all 
times adhere to their agreement to sell 
Stock insurance exclusively. It is for this 
body of the membership that the defendant 
speaks in urging the right of Board mem- 
bers to associate to foster and preserve the 
capital stock principle in the insurance busi- 
ness and to promote the other laudable ob- 
jectives mentioned above. The right of 
businessmen to associate for the lawful 
purpose of promoting their economic beliefs 
is not open to question. If the law were 
otherwise, the continued existence of vast 
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numbers of trade associations in this country 
would be in jeopardy. The State of Ohio 
expressly authorized the establishment of 
the defendant Association for the purposes 
set forth in its Articles of Incorporation 
which, in pertinent part, provides: 


sebhind. W Said Corporation is formed to 
establish and maintain an association among 
residents of Ohio who are legally author- 
ized as insurance agents or solicitors to 
transact the business of insurance on the 
capital stock plan in Ohio. The purposes 
of the Corporation shall be . to foster 
and preserve the capital stock principle 
in the insurance business; . . 


In its Reply Brief the Government indi- 
cates it has no objection to an association 
of independent agents organized for the 
protection of their rights under the Ameri- 
can Agency System and dedicated to foster- 
ing and preserving the capital stock principle 
in the insurance business provided that 
membership in such an association is not 
conditioned upon an agreement to sell stock 
insurance exclusively. Relying in part upon 
the policy of the National Association of 
Insurance Agents, the Government contends 
that an association of Stock Agents whose 
members are not disqualified, as such, if 
they also represent Mutual companies, can 
promote effectively the capital stock prin- 
ciple. The National Association is dedicated 
to the furtherance of the capital stock 
method of conducting the insurance business 
but requires as a condition of membership 
only that a member represent at least one 
capital stock insurance company. It is true 
that the defendant Board can best serve its 
purpose to foster and preserve the capital 
stock principle by limiting its membership 
to agents who agree to sell only Stock 
insurance. But a trade association is not 
privileged to promote its economic beliefs 
by the adoption of a plan that diminishes 
the opportunity of competitors of its mem- 
bers to compete in a free market. Such 
a plan transgresses the Sherman Act. As 
was said in Associated Press v. United States 
[1944-1945 Trape Cases § 57,384], 326 U. S. 
ib, Ss 


“The Sherman Act was specifically in- 
tended to prohibit independent businesses 
from becoming ‘associates’ in a common 
plan which is bound to reduce their com- 
petitor’s opportunity to buy or sell the 
things in which the groups compete. Vic- 
tory of a member of such a combination 
over its business rivals achieved by such 
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collective means cannot consistently with 
the Sherman Act or with practical, every- 
day knowledge be attributed to individual 
‘enterprise and sagacity;’ such hampering 
of business rivals can only be attributed 
to that which really makes it possible— 
the collective power of an unlawful com- 
bination.” 


The members of the Board are inde- 
pendent businessmen who are associated in 
a’ common plan which, as shown by the 
evidence, is bound to reduce the opportunity 
of Agency Mutual companies to sell insur- 
ance in Cuyahoga County, Ohio. In the 
strict sense of the term, Board agents do 
not compete with Mutual companies. The 
latter compete with Stock insurance com- 
panies and, as already stated, neither the 
Board nor its members have conspired with 
such insurance companies. Nor has it been 
shown that the Board or its members gain 
any financial benefit by selling Stock insur- 
ance exclusively. While Mutual insurance 
sold by Direct Writers may cost the policy- 
holders less than Stock insurance, the evi- 
dence does not show that Mutual insurance 
sold by independent agents is cheaper than 
Stock insurance sold by such agents. Nor 
has it been shown that Agency Mutual 
companies pay less commission than Agency 
Stock companies. However, the Mutual 
Rule of the Board operates to restrict the 
opportunity of Agency Mutual companies 
to sell a competitive type of insurance. The 
Rule narrows the outlets of Mutual com- 
panies and seems clearly to be within the 
principle announced in Associated Press, supra. 
Each member of the Board has the un- 
doubted right individually to refuse to deal 
with Mutual companies but, as stated in 
Eastern States Lumber Co. v. United States, 
234 U.S. 600, 614: 


“An act harmless when done by one 
may become a public wrong when done 
by many acting in concert for it then 
takes the form of a conspiracy and may 
be prohibited or punished, if the result 
be hurtful to the public or to the indi- 
vidual against whom the concerted action 
is directed.” 


As indicated above, the business of Agency 
Mutual companies in Cuyahoga County has 
increased in recent years. This has been 
due in part to the greater number of agents 
representing such companies. The more 
than 2,000 Non-Board agents in the county 
provide a source from which additional 
agency representation may be secured by 
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Mutual companies, thus further increasing 
the availability of Mutual insurance to the 
public. 

It is the teaching of Klor’s Inc. v. Broad- 
way-Hale Stores, Inc., supra, however, that 
full opportunity of the public to buy com- 
petitive goods is no defense to a concerted 
refusal to deal. In Klor’s the defendants 
submitted unchallenged affidavits showing 
that there were hundreds of other house- 
hold appliance retailers, some within a few 
blocks of Klor’s, who sold many competi- 
tive brands of appliances, including those 
the defendants refused to sell to Klor’s. 
Reversing the decision of the Ninth Cir- 
cuit Court of Appeals [1958 TrapE CASES 
7 69,007] (255 F. 2d 214, 233), which held 
that no public injury was shown, the Supreme 
Court held that concerted refusals to deal 
were in a class of restraints as to which 
“Congress had determined its own criterion 
of public harm and it was not for the courts 
to decide whether in an individual case 
injury had actually occurred.” It was also 
held in Klor’s that group boycotts or con- 
certed refusals to deal cannot be justified 
on the grounds of business necessity or 
self-protection. Moreover, the membership 
of the Board, numbering 775, includes some 
of the largest and most successful agencies 
in the county, and it is admitted by the 
defendant that—“the successful business opera- 
tion of a fire (or casualty) insurance com- 
pany in any locality where the company 
desires to operate through agents is directly 
related to its opportunity to secure the 
representation of the most profitable and 
best established agencies.” The demon- 
strated effect of the Mutual Rule is to inter- 
fere with the competitive efforts of Agency 
Mutual companies to secure such repre- 
sentation. The Mutual Rule has the further 
effect of securing the members of the Board 
against competition between and among 
themselves in the sale of Mutual insurance. 
The members of the Board write a sub- 
stantial amount of the insurance sold in 
Cuyahoga County through independent agents. 
The impact upon free competition of their 
concerted refusal to deal with Mutual com- 
panies cannot be regarded as insubstantial. 

The Government cites United States v. New 
Orleans Insurance Exchange [1957 TRapE 
Cases § 68,616], 148 F. Supp. 915, aff'd 
{1957 Trapve Cases J 68,840], 355 U. S. 22. 
In that case the issue of the legality of 
the Mutual Rule was considered in con- 
junction with the Non-intercourse rule and 
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the drastic provisions of the In-or-Out rule.’ 


Present in that case also were coercive eco- 
nomic pressures and other practices similar 
to those condemned in Fashion Originators 
Guild v. Trade Commission [1940-1943 Trave 
Cases $56,101]; 312 U. S. 457. As the 
Government recognizes, the Exchange case 
is readily distinguishable. Following the 
Supreme Court’s affirmance of that case, 
‘there was correspondence between counsel 
for the Exchange and District Judge Wright 
which the Government considered to be 
‘significant. By action of the District Judge 
the correspondence was made a part of the 
official record of the case. In counsel’s 
letter it was stated that the Exchange pro- 
‘posed to discontinue the In-or-Out rule, 
the Non-intercourse rule and the practices 
constituting boycott, coercion or intimida- 
tion. The letter concluded with the follow- 
ing statement: 


“On the other hand you agreed with 
us that there is no reason why a group 
of agents who believe in stock insurance 
and wish to sell only stock insurance can 
not continue to operate a trade associa- 
tion of this kind.” 


In his reply, Judge Wright said: 


“You indicate that the Exchange in- 
tends to continue to operate as a group 
of agents who ‘wish to sell only stock 
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insurance.’ ‘This, of course, is a boycott 
of the Mutual insurance companies and 
is in violation of the decree.” 


While Judge Wright’s post. trial opinion 
is relevant, it is hardly entitled to receive 
the same weight as a judicial determination 
at the trial that, apart from the other rules 
in issue, the Mutual Rule of the Exchange 
was illegal. 


The case at bar differs in many respects 
from the Supreme Court cases cited above 
and other cases heretofore decided by that 
Court involving concerted refusals to deal, 
but the effect of the Mutual Rule is to 
reduce the opportunity of. Agency Mutual 
companies to sell insurance in the Cleve- 
land market. 


In the light of the controlling authorities, 
it must be held that the group refusal to 
deal, implicit in the Mutual Rule, constitutes 
an unreasonable restraint of trade—that it 
interferes with the natural flow of com- 
merce and is injurious to the public. Asso- 
ciated Press v. United States; Eastern States 
Lumber Co. v. United States; Klor’s Inc. v. 


Broadway-Hale Stores, Inc., supra. 


A decree may. be prepared in accordance 
with the foregoing, which constitutes Find- 
ings of Fact and Conclusions of Law under 
Rule 52(a) Federal Rules Civil Procedure. 


[7 69,833] United States v. Maremont Automotive Products, Inc., Saco-Lowell 


Shops. 


In the United States District Court of Maine. 


August 15, 1960. 


Civil Action No. 6-109. Dated 


Case No. 1543 in the Antitrust Division of the Department of Justice. 


Clayton Antitrust Act 


Department of Justice—Basis of Jurisdiction—Extraterritorial Service—Wholly- 
owned Subsidiary—Naming a subsidiary of an out-of-state corporation as a defendant 
could not justify extra-territorial service on the parent, under Section 15 of the Clayton 
Act, where the subsidiary itself was not charged with a violation of the Act; under such 
circumstances, there was no proceeding pending before the court, within the meaning of 
Section 15, on which to base the extra-territorial service. 


See Department of Justice Enforcement and Procedure, Vol. 2, 8221.100. 


Department of Justice—Extraterritorial Service—Subsidiary Within Jurisdiction — 
Service upon a parent out-of-state corporation could not be supported under Section 12 
of the Clayton Act by presence of a wholly-owned subsidiary within the jurisdiction; the 
mere fact that a corporation has a wholly-owned subsidiary which is doing business in a 
state does not lead to the conclusion that the parent corporation is either doing or trans- 
acting business in the state. 


See Department of Justice Enforcement and Procedure, Vol. 2, § 8221.200. 
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U.S. v. Maremont Automotive Products, Inc 


Number 166—94 
10-28-60 


For the plaintiff: Peter Mills, Portland, Maine, Robert B. Hummel, Robert M. Dixon, 
John D. Shaw, Cleveland, Ohio, John J. Galgay, New York, New York. 


For the defendants: Earl E. Pollack, Shelby Yastrow, Chicago, Illinois, Edward W. 
Atwood, Ralph I. Lancaster, Jr., Portland, Maine, for Maremont; Donald W. Philbrick, 
Portland, Maine, Charles C. Cabot, Boston, Massachusetts, for Saco-Lowell. 


The Court is satisfied in its own mind 
that the defendant Maremont’s motion to 
dismiss this action as to it should be granted 
by this Court, first, because in order for the 
extraterritorial service upon Maremont to 
be effective under §15 of the Clayton Act, 
the statute specifically requires that there 
be pending a proceeding in equity to pre- 
vent and restrain a violation of the act and 
the Court cannot find any authority which 
would justify a finding by this Court that 
the naming as a defendant and service as a 
defendant of Saco-Lowell which is nowhere 
charged in the complaint with any violation 
of the Act is the institution of a proceeding 
to prevent and restrain a violation of the 
act. In the cases which have been called 
to the Court’s attention, particularly or 
notably the National Malleable case [U. S. v. 
National Malleable & Steel Castings Co., (DC 
Ohio 1924) 6 F. 2d 40], and the Standard 
Oil case [U. S. v. Standard Oil Co. of New 
Jersey, (CC Mo. 1907) 152 F. 290], both 
clearly seem to be predicated upon the 
assumption that the party named as a de- 
fendant in the forum was charged with 
being a party to the alleged illegal con- 
spiracy or a participant in the alleged illegal 
act. The four district court cases upon 
which the plaintiff relies in which the fact 
an action had been instituted against an 
acquired corporation was held sufficient to 
support extraterritorial service upon the 
acquiring corporation were also cases in 
which it was charged that the acquired cor- 
poration was actively participating in the 
alleged violation by the sale of either assets 
or of stock. Secondly, the Court is satisfied 
that the extraterritorial service cannot be 
supported under §12 of the act upon the 
basis asserted by Government counsel. The 
Cudahy case or the Cannon case [Cannon 
Mfg. Co. v. Cudahy Packing Co., (U. S. Sup. 
Ct. 1925) 267 U. S. 333], and the various 
cases which have been cited in the Defend- 
ant Maremont’s response stands, as_ this 
Court reads them, for the proposition that 
the mere fact that a corporation has a 
wholly-owned subsidiary which is doing 
business in a state does not lead to the con- 
clusion that the parent corporation is either 
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doing business or transacting business in the 
state. The Court, therefore, would be dis- 
posed to grant the motion to dismiss as to 
the Defendant Maremont, but carrying the 
Court’s thinking a step further, the Court 
is also of the view that the Court, if it did 
not grant the motion to dismiss as to the 
Defendant Maremont, would be definitely 
abusing its discretion if it did not grant 
the motion of the Defendant Maremont 
for a transfer of this action to Chicago under 
Title 28, United States Code, § 1404(a). 
Upon analysis all of the factors which the 
authorities indicate a court should consider 
in connection with its action upon a § 1404(a) 
motion strongly indicate a transfer of this 
case to Chicago with the possibility of two 
factors which may tend to point in the 
opposite direction. The first is the factor 
which this Court has already mentioned 
that the docket here is certainly less con- 
jested than in Chicago and expedition in 
the trial of the case would be in the interests 
of both the plaintiff and presumably the 
defendants and the second is the fact that 
Saco-Lowell itself is located here in this 
district and certainly the people of this 
area are vitally concerned with the future 
of that concern. However, this Court is 
satisfied that the latter consideration would 
not be a proper one for this Court in hearing 
this case and that the comments of Judge 
Tehan in the American Natural Gas Company 
case [1959 TrapE Cases {J 69,265] are cer- 
tainly appropriate in this context. The Court 
is satisfied then that if it were to overrule 
the motion to dismiss it would be required 
to transfer this proceeding to the Northern 
District of Illinois and if it did so and the 
proceeding were continued there after an 
extended trial, the question of whether 
initial jurisdiction attached as to the de- 
fendant would still exist and possibly a 
contrary ruling by an appellate court could 
undo the efforts of you gentlemen during 
a number of months of trial directed towards 
the merits. The Court is of the opinion, 
therefore, that the proper procedure here 
would be for the dismissal of this action, 
the refilling by the Government, if so dis- 
posed, of a new action in Chicago. 


© 1960, Commerce Clearing House, Inc. 


Number 167—111 
11-11-60 


If counsel wish a formal ruling by the 
Court upon the various motions, the Court 
will so rule. If counsel wish to enter into 
some sort of a stipulation which would in- 
volve the refiling of this action or its trans- 
fer to Chicago with an understanding that 
the jurisdiction would not be contested, the 
‘Court would provide counsel an opportunity 
to work out such an understanding. In so 
far as the position of the defendant Saco- 
Lowell is concerned, the Court assumes 
that in view of the Court’s indicated ruling 
upon the Maremont motions that the plain- 
tiff is not desirous of continuing this action 
in this court with only Saco-Lowell as a 


{Note: Following are the motions ruled 
upon by the court, and the entries reflecting 
the court’s rulings: 

(1) Motion by defendant Maremont for 
dismissal of said defendant or, in the alter- 
native, for transfer of the action, etc. The 
following entry was endorsed on said mo- 
tion and was signed by Judge Gignoux: 


“August 15, 1960. 


Hearing had on motion for dismissal as to 
defendant Maremont. For the reasons 
stated orally in open Court, motion to 
dismiss granted as to defendant Mare- 
mont. In view of said action, no action 
required on the alternative motion for 
transfer.” 


(2) Motion by defendant Maremont for 
realignment of Saco-Lowell as a party plain- 
tiff, Judge Gignoux made and signed an 
endorsement on said motion, as follows: 
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defendant, and the Court could either grant 
the motion to dismiss as to the defendant 
Saco-Lowell or it could be voluntarily dis- 
missed on the basis of some understanding. 
Possibly counsel would wish an opportunity 
to confer briefly in view of the Court’s indi- 
cated attitude and the Court will be happy 
to recess for 10 or 15 minutes for that pur- 
pose and then inquire of counsel as to what 
their wishes may be. 

If counsel are unable to work out some 
understanding between them, the Court will 
formally rule in the manner which has been 
indicated. 


“August 15, 1960. 


Maremont’s motion to dismiss as to it 
having been granted this day, no action 
is required on the within motion by Mare- 
mont for realignment of Saco-Lowell as 
a party plaintiff.” 


(3) Motion by defendant Saco-Lowell 
Shops to dismiss Bill of Complaint as to it. 
Judge Gignoux made and signed an endorse- 
ment on said motion, as follows: 


“August 15, 1960. 


Action having been dismissed as to de- 
fendant Maremont, and_ there being no 
allegation in the Complaint as to violation 
by defendant Saco-Lowell, the motion of 
defendant Saco-Lowell to dismiss the 
Complaint, as to it, is hereby granted, 
without prejudice.”—-CCH.] 


[1 69,834] Max H. Goldberg, trading under the name of Novel Company v. Federal 


‘Trade Commission. 


In the United States Court of Appeals for the Seventh Circuit. 
Dated October 17, 1960. 


and Session, 1960. No. 12911. 


September Term 


Petition for Review of Order of the Federal Trade Commission. 


Push Cards or Lottery Devices—Miscellaneous Merchandise—Jurisdiction of Federal 
Trade Commission—The use of push cards, sent through the mails as part of a plan 
to sell miscellaneous merchandise in interstate commerce through a game of chance or 


lottery scheme, was properly prohibited by the Federal Trade Commission. 


It is well 


established that the FTC has jurisdiction; and that such a practice is contrary to the 


public policy of the United States. 


See Unfair Practices, Vol. 2, $5173.50, 5201.317, 5201.581. 


‘Trade Regulation Reports 


| 69,834 


77,270 


Court Decisions 
Goldberg v. FTC 


Number 167—112 
11-11-60 


For the petitioner: Frank D. Gettleman, Arthur Gettleman, and Franklin M, Lazarus, 


Chicago, Illinois. 


For the respondent: Alan B. Hobbes; E. K. Elkins, Washington, D. C. 
Enforcing FTC cease and desist order in Dkt. 7360. 


Before Hastincs, Chief Judge, SCHNACKENBERG and KNocH, Circuit Judges. 


Hastincs, Chief Judge [/n full text]: This 
is a petition to review and set aside an order 
of the Federal Trade Commission requiring 
petitioner, Max H. Goldberg, trading under 
the name of Novel Company, to cease and 
desist from the sale or distribution of mer- 
chandise by means of a lottery scheme in 
violation of the Federal Trade Commission 
Act, 15 U.S.C.A. § 45, et seq.' 


The Commission’s complaint, filed Jan- 
uary 14, 1959, charged petitioner (respond- 
ent below) in substance with selling and 
distributing merchandise in interstate com- 
merce and that in so doing he furnished 
push cards to be used in the sale of such 
merchandise to the public by means of 
chance and lottery. Petitioner answered the 
complaint, admitted his identity and denied 
generally the other allegations. 


Following a hearing held before an ex- 
aminer, an initial decision was rendered on 
June 5, 1959, in which detailed findings of 
fact were made consistent with the charges 
in the complaint. The examiner concluded 
there was a violation of the Federal Trade 
Commission Act and entered a provisional 
order to cease and desist; petitioner ap- 
pealed to the Commission. 


[Cease and Desist] 


Upon consideration of briefs and oral 
argument, on November 23, 1959, the Com- 
mission denied the appeal and adopted the 
examiner’s decision and order. That part 
of the order we are asked to review directs 
petitioner, in connection with the offering 
for sale, sale or distribution of any mer- 
chandise in commerce, forthwith to cease 
and desist from: 

“1, Supplying to or placing in the 
hands of others pull cards, push cards or 
other lottery devices, either with mer- 
chandise or separately, which are designed 
or intended to be used in the sale or dis- 
tribution of respondent’s [petitioner’s] 
merchandise to the public by means of a 
game of chance, gift enterprise or lottery 
scheme, 


1 The pertinent provision of the Act, 15 
U.S. C. A. § 45(a) (1), reads: 
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“2. Selling or otherwise disposing of any 
merchandise by means of a game of 
chance, gift enterprise, or lottery scheme.” 


Petitioner acknowledges that the findings 
of fact are not disputed and that there is 
no conflict in the evidence. The following 
relevant facts are well established. 


Petitioner’s place of business is in Chicago, 
Illinois, from which he sells and distributes 
through interstate commerce dolls, clocks, 
electric appliances and other items of mer- 
chandise by means of push cards, resulting 
in sales of about $500,000 annually. He 
mails the push cards to operators and to 
members of the public with pertinent litera- 
ture and instructions explaining the lottery 
scheme. The prospective customers may 
sell chances from the cards and remit the pro- 
ceeds to petitioner, who then mails the 
merchandise called for by the particular 
cards, 


The scheme is described fully in the find- 
ings of fact and need not be detailed here. 
It is a typical push card lottery-merchandis- 
ing operation. It is essentially similar on 
the facts to numerous other cases consid- 
ered in the past by the Commission and 
the courts. 


[Mail Order Business] 


Petitioner advances two basic arguments 
in seeking to set aside the order of 
the Commission. He first contends that the 
Commission does not have jurisdiction to 
prohibit the mailing of push cards in inter- 
state commerce and that his mail order 
business does not violate the Federal Trade 
Commission Act. He further asserts that 
his business operation is not contrary to the 
established public policy of the United States, 
Each of these arguments has been pre- 
viously considered and rejected by the 
courts. 


In Surf Sales Company v. Federal Trade 
Commission [1958 Trave CAses { 69,153], 7 
Cir., 259 F. 2d 744 (1958), at page 746, we 


said: 

“Unfair methods of competition in commerce, 
and unfair or deceptive acts or practices in: 
commerce, are declared unlawful.’”’ 
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“Under §5 of the Federal Trade Com- 
mission Act, 15 U.S.C.A. §45, ‘unfair or 
deceptive acts or practices in commerce, 
are declared unlawful’ and the Federal 
Trade Commission is thereby empowered 
to prevent the use thereof. The law is 
now firmly established that the practice of 
selling goods by means which involve a 
game of chance, gift enterprise or lottery, 
including push cards such as we have 
here, is contrary to the established public 
policy of the United States and the sale 
and distribution, in interstate commerce, 
of such devices designed for the purpose 
of selling merchandise by games of chance 
or lottery is violative of the Federal Trade 
Commission Act.”’? 


The landmark case is Federal Trade Com- 
mission v. R. F. Keppel & Bro., Inc. [1932- 
1939 TravE Cases § 55,042], 291 U. S. 304 
(1934). There the Supreme Court con- 
demned a merchandising operation that 
“employs a device whereby the amount of 
the return they [the customers] receive 
from the expenditure of money is made to 
depend upon chance.” Jd. at 313. It held 
that the practice was an unfair method of 
competition within the meaning of the 
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statute and was of the sort deemed con- 
trary to public policy. Petitioner contends 
that the holding in Keppel is limited to its 
facts and that from the holding no “estab- 
lished public policy” can be said to be forth- 
coming. He further urges that the numer- 
ous holdings by the Courts of Appeals to 
the contrary have drawn from Keppel more 
than is justified. We do not agree. 

Mindful of the admonition that no con- 
clusions are to be drawn from the denial 
of certiorari by the Supreme Court, it may 
be noted in passing that the opinion in 
Keppel is the last statement on this subject 
by that Court since 1934. All holdings by 
Courts of Appeals since then have been 
contrary to petitioner’s contentions. We 
are content to follow them here. We re- 
affirm our holding in Surf Sales, supra, and 
the other cited cases from this court. 

We hold that the Commission’s order to 
cease and desist was properly issued, and it 
is now affirmed. 

It is ordered that the petition for review 
be denied and that the Commission’s order 
be enforced. 


[7 69,835] United States v. The Lake Asphalt and Petroleum Co. of Massachu- 
setts; H. H. McGuire & Co., Inc.; Trimount Bituminous Products Co.; Rock-Asphalt 
Corp.; Mystic Bituminous Products Co., Inc.; Wachusett Bituminous Products Co.; 
American Oil Products Co.; and D. J. Cronin Asphalt, Inc. 


In the United States District Court for the District of Massachusetts. 


59-786-W. Dated October 17, 1960. 


Civil Action No. 


Case No. 1482 in the Antitrust Division of the Department of Justice. 


2To the same effect from this circuit, see 
James v. Federal Trade Commission [1958 
TRADE CASES { 68,942], 7 Cir., 253 F. 2d 78 
(1958): Modernistic Candies v. Federal Trade 
Commission [1944-1945 TRADE CASES { 57,301], 
7 Cir., 145 F. 2d 454, 455 (1944); Jaffe v. Fed- 
eral Trade Commission [1940-1943 TRADE 
CASES { 56,331], 7 Cir., 189 F. 2d 112 (1943), 
cert. denied, 321 U. S. 791; Wolf v. Federal 
Trade Commission [1940-1943 TRADE CASES 
756,326], 7 Cir., 185 F. 2d 564, 567 (1943); 
Koolish v. Federal Trade Commission [1940- 
1943 TRADE CASES { 56,318], 7 Cir., 129 F. 2d 
64 (1942), cert. denied, 317 U. S. 683; Kritzik 
v. Federal Trade Commission [1940-1943 TRADE 
CASES 56,315], 7 Cir." 125°'F > 2a 351, 352 
(1942): National Candy Co. v. Federal. Trade 
Commission [1932-1939 TRADE CASES { 55,224], 
7 Cir., 104 F. 2d 999, 1005 (1939), cert. denied, 
308 U. S. 610; Chicago Silk Co. v. Federal 
Trade Commission [1932-1989 TRADE CASES 
7-55,165], 7 Cir., 90 F. 2d 689, 691 (1937), cert. 
denied, 302 U. S. 753. 
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Among the more recent cases from other cir- 
cuits in support of this view are Rosten v. 
F.. T. GC. [1959 TRADE CASES f 69,281], 2 Cir., 
263 F. 2d 620 (1959); Drath v, Federal Trade 
Commission [1956 TRADE CASES _f 68,557], 
D. C. Cir., 239 F. 2d 452 (1956), cert. denied, 
353 U. S. 917; Seymour Sales Company v. Fed- 
eral Trade Commission [1954 TRADE CASES 
67,880], D. C. Cir., 216 F. 2d 633, 635, 636 
(1954), cert. denied, 348 U. S. 928; Gay Games 
v. Federal Trade Commission [1953 TRADE 
CASES f 67,478], 10 Cir., 204 F. 2d 197, 199 
(1953); Zitserman v. Federal Trade Commission 
[1952 TRADE CASES f 67,390], 8 Cir., 200 F. 
2d 519, 522 (1952); Lichtenstein v. Federal 
Trade Commission [1952 TRADE CASES 
{| 67,224], 9 Cir., 194 F. 2d 607, 609, 610 (1952), 
cert. denied, 344 U. S. 819; Globe Cardboard 
Novelty Co. v. Federal Trade Com’n [1950-1951 
TRADE CASES { 62,947], 3 Cir., 192 F. 2d 444, 
446 (1951); and Chas A. Brewer & Sons v. 
Federal Trade Com’n [1946-1947 TRADE CASES 
57,515], 6 Cir., 158 F. 2d 74, 78 (1946). 
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Court Decisions 
U.S. v. Lake Asphalt and Petroleum Co. of Mass. 
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Sherman Antitrust Act 


Combinations and Conspiracies—Price Fixing—Sales of Asphalt—Allocation of 
Markets and Customers—Bidding Practices—Trade Association—Regulating Price—Con- 
sent Decree.—Sellers of asphalt were prohibited by a consent decree making or influencing 
noncompetitive bids, quotations, prices, contract conditions, or sales; from allocation of 
territories or customers; from refraining or inducing others to refrain from bidding; and 
from exchanging information as to prices or bids. Independent prices are to be estab- 
lished, and a sworn statement to that effect included with each bid submitted to a govern- 
ment body during a five-year period. The consent judgment, also, is to be prima facie 
evidence of an unlawful combination and conspiracy in suits which had been filed by 
Massachusetts state and local government bodies, and defendants are enjoined from 
denying that effect, but are otherwise free to rebut the prima facie case or present avail- 
able defenses. 


See Combinations and Conspiracies, Vol. 1, § 2005.468, 2005.503, 2005.670, 2005.815, 
Justice Department Enforcement, Vol. 2, § 8301 and 8421, and Private Enforcement, Vol. 2, 
7 9012. 


For the plaintiff: Robert A. Bicks, Assistant Attorney General, William D. Kilgore, 
Jr., Baddia J. Rashid, John D. Swartz, John J. Galgay, Bernard Wehrmann, Elhanan C. 
Stone, Attorneys for the Department of Justice. 


For the defendants: Thomas E. Dwyer for Trimount Bituminous Products Co., Philip 
T. Jones for Lake Asphalt and Petroleum Co. of Mass., James M. Mallory for H. H. McGuire 
& Co., Inc., John L. Murphy, Jr., for American Oil Products Co., John L. Murphy, Jr., 
for Rock-Asphalt Corp., J. F. Connolly for D. J. Cronin Asphalt, Inc., Willard P. Lombard 
for Mystic Bituminous Products Co., and Seymour Weinstein for Wachusett Bituminous 


Products Co. 


Final Judgment 


WyZzaNSKI, District Judge [In full text]: 
The plaintiff, United States of America, 
having filed its complaint herein on Oc- 
tober 13, 1959, and defendants signatory 
hereto having admitted the allegations con- 
tained in the Government’s complaint herein 
solely for the purpose and to the extent 
necessary to give to the following adjudica- 
tion the prima facie effect stated in Section 
I below in the suits specified below, and for 
no other purpose, 

Now, therefore, before any testimony has 
been taken herein without trial and upon 
the consent of all the parties hereto, it is 
hereby 


Ordered, adjudged and decreed as follows: 
I 


That on the basis of said limited admis- 
sion the defendants signatory hereto have 
engaged in an unlawful combination and 
conspiracy in violation of Section 1 of the 
Sherman Act as charged in the said com- 
plaint, this adjudication being for the sole 
purpose of establishing the prima facie 
effect of this Final Judgment, in the suits 
specified below, and for no other purpose; 

Each defendant is enjoined and restrained 
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from denying that this Final Judgment has 
such prima facie effect in any such suit; 
provided, however, that this section shali 
not be deemed to prohibit any such de- 
fendant from rebutting such prima facie 
evidence or from asserting any defense with 
respect to damages or other defenses avail- 
able to it. The specified suits referred to 
above are the suits instituted in this Court 
by the Commonwealth of Massachusetts 
wherein the defendants signatory hereto are 
named as defendants and numbered 60-229-S 
on the docket of this Court and any other 
suit instituted by any Massachusetts city or 
town against any of the defendants signa- 
tory hereto prior to the date of entry of this 
Final Judgment, and which alleges violation 
of the Federal antitrust law and claims 
damages growing out of the purchases of 
Asphalt from any such defendant. 


II 
[Jurisdiction] 


The Court has jurisdiction of the subject 
matter herein and all parties hereto. The 
complaint states a claim upon which relief 
may be granted against the defendants sig- 
natory hereto, and each of them, under 
Section 1 of the Act of Congress of July 2, 
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1890, entitled, “An Act to protect trade and 
commerce against unlawful restraints and 
monopolies,’ commonly known as the Sher- 
man Act, as amended. 


III 
[Definitions] 
As used in this Final Judgment: 


(A) “Person” means any individual, part- 
nership, firm, corporation, association or 
other business or legal entity; 

(B) “Asphalt” means a paving material 
derived from crude petroleum and sold in 
the form of asphalt cutbacks and asphalt 
emulsions; 

(C) “Governmental body” means the 
United States, any State, County or Munici- 
pality and any Agency thereof. 


IV 
[Applicability] 


The provisions of this Final Judgment 
applicable to any defendant signatory hereto 
shall apply to such defendant and to its 
officers, agents, servants, employees, sub- 
sidiaries, successors and assigns, and to all 
persons in active concert or participation 
with any such defendant who shall have 
received actual notice of this Final Judg- 
ment by personal service or otherwise. 


V 
[Combinations and Conspiracies Prohibited] 


The defendants signatory hereto are 
jointly and severally enjoined and restrained 
from directly or indirectly: 

(A) Urging, influencing or suggesting to, 
or attempting to urge, influence or suggest 
to, any other person to quote or charge 
non-competitive or specified prices or terms 
or conditions of sale for asphalt to any 
third person; 

(B) Entering into, adhering to, maintain- 
ing or claiming any right under any contract, 
combination, agreernent, understanding, plan 
or program among themselves or with any 
other vendor of asphalt or any association 
or central agency of or for such vendors, to: 


(1) fix, determine, establish, or main- 
tain prices, pricing methods, discounts, 
or other terms of sale of asphalt to any 
third person; 

(2) allocate territories or customers for 
the sale of asphalt; 
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(3) refrain from submitting bids for 
the supply of asphalt to any governmental 
body or to any other person; 

(4) submit a bid for the supply of 
asphalt to any governmental body or 
other person which bid is not intended to 
attract the award of a contract; 

(5) refrain from competing in the sale 
of asphalt. 


(C) Communicating, circulating, exchang- 
ing, among themselves or with other ven- 
dors of asphalt, in any manner, any price 
information, price list or purported price list 
containing or purporting to contain any 
prices or terms or conditions for the sale 
of asphalt; provided that nothing in this 
subparagraph (C) shall be deemed to in- 
validate, prohibit or restrain bona fide ne- 
gotiations between vendors of asphalt. 

(D) Being a member of, contributing 
anything of value to, or participating in any 
of the activities of any trade association or 
central agency for asphalt vendors with 
knowledge that the activities thereof are in 
violation of any of the provisions of this 
Final Judgment; 

(E) Disclosing to or exchanging with 
any other vendor of asphalt: 

(1) the intention to submit or not to 
submit a bid to a governmental body; 

(2) the fact that a bid has or has not 
been submitted, or 

(3) the content of any bid. 


VI 
[Independent Prices] 


Each of the defendants signatory hereto 
is ordered and directed, not later than sixty 
(60) days following the date of the entry 
of this Final Judgment, individually and 
independently (1) to review its then pre- 
vailing prices for asphalt, (2) to determine 
prices of asphalt based on its own manu- 
facturing and overhead costs, the margin of 
profit individually desired and other lawful 
considerations, and (3) to establish the 
prices determined under (2) above, which 
prices shall become effective not later than 
ninety (90) days following the date of the 
entry of this Final Judgment. 


Vil 
[Affidavit Required with Each Bid] 


Each of the defendants signatory hereto 
is ordered and directed for a period of five 
years after the date of entry of this Final 
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Judgment to submit a sworn statement in 
the form set forth in the Appendix A* 
hereto, with each bid for asphalt submitted 
to any governmental body. Such sworn 
statement shall be signed by the principal 
officer of said defendant, by the person 
actually responsible for the preparation of 
said bid, and by the person who signed said 
bid; and a duplicate of each such sworn 
statement and of such bid, together with the 
workpapers used in the preparation of such 
bid shall be kept in the files of the defendant 
for a period of six years from the date of 
execution of such bids. 


VIII 
{Enforcement and Compliance] 


For the purpose of securing compliance 
with this Final Judgment, duly authorized 
representatives of the Department of Jus- 
tice, shall, on written request of the At- 
torney General or the Assistant Attorney 
General in charge of the Antitrust Division, 
and on reasonable notice to any defendant 
signatory hereto made to its principal office, 
be permitted, subject to any legally recog- 
nized privilege: 

(a) reasonable access during the office 
hours of such defendants, to all books, 
ledgers, accounts, correspondence, memo- 
randa and other records and documents in 
the possession or under the control of such 
defendant, relating to any of the matter 
contained in this Final Judgment; and 


(b) subject to the reasonable convenience 
of such defendant, and without restraint or 
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interference, to interview officers and em- 
ployees of such defendant, who may have. 
counsel present, regarding such matters. 


Upon such written request of the At- 
torney General, or the Assistant Attorney 
General in charge of the Antitrust Division, 
the defendant shall submit such written re- 
ports with respect to any of the matters 
contained in this Final Judgment as from 
time to time may be necessary for the pur- 
pose of enforcement of this Final Judgment. 
No information obtained by the means per- 
mitted in this Section shall be divulged by 
any representative of the Department of 
Justice to any person other than a duly 
authorized representative of the Executive 
Branch of the plaintiff except in the course 
of legal proceedings for the purpose of se- 
curing compliance with this Final Judgment 
in which the United States is a party or as 
otherwise required by law. 


IX 
[Jurisdiction Retained | 


Jurisdiction of this Court is retained for 
the purpose of enabling any of the parties to 
this Final Judgment to apply to this Court 
at any time for such further orders and 
directions as may be necessary or appropri- 
ate for the construction or carrying out of 
this Final Judgment, for the modification or 
termination of any of the provisions thereof, 
for the enforcement of compliance there- 
with, and punishment of violations thereof. 


[f 69,836] United States v. Central States Theatre Corp.; Center Drive-In Theatre 


Co.; and Midwest Drive-In Theatre Co., and Frank D. Rubel, 
In the United States District Court for the District of Nebraska. Civil No. 0117. 


Dated August 29, 1960. 


Case No. 1276 in the Antitrust Division of the Department of Justice. 


1 [Appendix A is an affidavit, which reads as 
follows.—CCH.] 

The undersigned hereby certify that: 

i, The Sifached DIG ctor. ocak PPS 4 de ee 
(name of recipient of bid) dated 
has« been arrivedvat bys? vy. et. Se. FRE 
(name of defendant) unilaterally and without 
collusion with any other vendor of asphalt. 

2. The intention to submit the attached bid, 
the fact of its submission, and the contents 
thereof, have not been communicated by the 
undersigned nor, to their best knowledge and 
belief, by any employee or agent of ........... 
(name of defendant), to any person 
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not.an employee en agent, of. Ao aea i inten oak ees 

(mame of defendant), and will not be 
communicated to any such person prior to the 
official opening of the attached bid. 


Date Signature of principal 
offcer. 
Signature of person 
who prepared bid. 
Notarization © ~— Signature of person _ 


who signed bid. 


© 1950, Commerce Clearing House, Inc 


ig pas 167—117 Cited 1960 Trade Cases 77,275 
U.S. v. Central States Theatre Corp. 


Sherman Antitrust Act 
Basis of Jurisdiction—Corporate Presence—Transacting Business—Theater Manage- 
ment Through Employee.—A Delaware corporation transacted business in Nebraska, 
being represented in the management of a Nebraska drive-in theater by an employee who 
regularly though not frequently came into Nebraska for business reasons, even though 
the corporation had no real or personal property, or bank account in Nebraska. 
See Department of Justice Enforcement and Procedure, Vol. 2, J 8221.169, 8221.200. 


Jurisdiction—Service on Corporate Defendant—Service Upon Corporate Officer— 
Rule 4(d)(3) Federal Rules of Civil Procedure.—Service upon a Delaware corporation 
in Iowa was valid in an action pending in Nebraska where a copy of the complaint and 
summons was delivered to the corporation’s assistant treasurer at the corporation’s prin- 
cipal place of business in Iowa. Rule 4(d)(3) of the Federal Rules of Civil Procedure, 
which requires only that service be made on “an officer” of the corporation, does not 
require that the availability of those higher than its recipient be negatived. 


See Department of Justice Enforcement and Procedure, Vol. 2, {| 8221.200. 


Jurisdiction—Local Defendants—Nonresident Co-conspirators—Proper Wenue.—A 
Nebraska federal court had jurisdiction over all the defendants, resident and nonresident, 
where two of the corporate defendants, drive-in theater operators, were residents of the 
state. Since there were local defendants, it was proper for the plaintiff to bring suit in 
Nebraska and then bring in the other alleged co-conspirators, domiciled and actually 
residing outside the state, under Sherman Act Sec. 5. 

See Department of Justice Enforcement and Procedure, Vol. 2, { 8221.675. 


Jurisdiction—Individual Nonresident Defendant—Extraterritorial Service —A non- 
resident individual defendant was properly brought into an antitrust suit against resident 
local corporate defendants, through extraterritorial service under Section 5 of the Sherman 
Act. Although a nonresident individual could not be sued under Section 12 of the 
Clayton Act, which applies only to corporations, he could be named as an additional 
defendant under Section 5 of the Sherman Act (in a suit by the Government) and 
served outside the state. 

See Department of Justice Enforcement and Procedure, Vol. 2, { 8221.165. 


Combinations and Conspiracies—Amount of Commerce Affected—Local (Drive-In 
Theater) Operations.—On a finding that a price fixing agreement between drive-in theater 
operators and managers in the Omaha (Iowa and Nebraska) area involved and affected 
interstate commerce, particularly where some film rentals were shown to be directly 
related to admission charges, the agreement was held to be unlawful regardless of the 
“smallness” of the commerce affected. “. . . it has been established that it is the 
nature of the restraint, and its effect on interstate commerce, and not the amount of the 
commerce, which are the tests of its violation.” The court “frankly acknowledges” a 
disagreement with the reasoning in the Starlite Drive-In case (requiring proof of a specific 
or appreciable effect on interstate commerce to make a price fixing agreement unlawful), 
1953 Trape Cases § 67,495; this rule, it felt, is inconsistent with later Supreme Court 
decisions to the effect that “wholly local business restraints can produce [unlawful] effects”. 


See Combinations and Conspiracies, Volume 1, { 2005.340, 2011.053. 


Combinations and Conspiracies—Film Distribution as Interstate Commerce—Price 
Fixing by Local (Drive-In) Operators.——Movement of films to the area distributor and 
from there to (and from) local drive-in theaters in the Omaha (Iowa and Nebraska) area 
involves interstate commerce regardless of any “pause” for showing by the theaters. And 
the “normal and natural’ effect of an agreement among the drive-in theaters (to fix 
admission prices, provide for group newspaper advertising, fix amounts charged for 
refreshments, and set wage rates) would be to deny patrons the right to view films at 
prices fixed in free and open competition, deny distributors and exhibitors a free leasing 
market, and diminish the amount of newspaper advertising for the films being shown, 
thus unlawfully restraining commerce in violation of Sherman Act Section 1. 


See Combinations and Conspiracies, Volume 1, { 2005.180, 2035.153. 
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Price Fixing—Illegality Per Se—Agreement Not Affirmatively Implemented.—Injunc- 
tive relief was granted where the court held that an informal agreement between drive-in 
theater operators was a combination to fix prices, and unlawful per se under the Sherman 
Act, even though the agreement was not put into effect and had been abandoned soon after 
it was made. The agreement had been made at a meeting, between seasons, in terms which 
were consistent with practices in the preceding season, the parties apparently intended 
to observe it, and its abandonment coincided with preliminary government investigation 
during the first season of operation. It was not necessary that the Government prove 
or even plead either that the agreement was actually effective, that the parties possessed 
the power to accomplish such purposes, or that any overt act was done; the contract or 
combination itself supports a civil or criminal proceeding. 

See Combinations and Conspiracies, Vol. 1, { 2005.390. 

Enforcement and Procedure—Withdrawal Subsequent to Proceeding—Existing Cor- 
poration—Inadequacy to Make Proceeding Moot.—Withdrawal from active management 
of drive-in theaters, subsequent to the institution of an antitrust action for a violation of 
Section 1 of the Sherman Act, was inadequate to make the proceeding moot as to the 
withdrawn defendant. So far as the record disclosed it was still an existing corporation 


with authority to engage in the operation of a drive-in theater. 

See Department of Justice Enforcement and Procedure, Vol. 2, { 8229.675. 

For the plaintiff: Earl A. Jinkinson, Francis C. Hoyt and Joseph E. Paige, Attorneys, 
Department of Justice, Chicago, Illinois, and William C. Spire, U. S. Attorney, Omaha, 


Nebraska. 


For the defendants:* Yale C. Holland and Clarence E. Heaney (Kennedy, Holland, 
DeLacy & Svoboda), Omaha, Nebraska; Yale Richards, Omaha, Nebraska, for defendant 


Midwest Drive-In Theatre Co. 


Memorandum 


DELEHANT, District Judge [Jn full text]: 
Relying upon the jurisdictional grant of 
Title 15 U. S. C., section 4, plaintiff in- 
stituted this proceeding to obtain injunctive 
relief against the defendants, and each of 
them, forbidding their violation of Title 
15, U. S. C., section 1, upon whose alleged 
earlier violation, imfra, the prayer was 
premised. The action was brought in the 
first instance only against the three corpo- 
rate defendants. The individual defendant 
was later brought into it upon motion. The 
complaint will first be summarized at some 
length. Thereafter, the general nature of 
the answers of the defendants will be noted 
briefly, 

[Identification of Parties] 


The complaint, as amended, first identifies 
the parties defendant, whose correct identi- 


1It should, perhaps, be observed that some 
changes in the representation by counsel of cer- 
tain defendants have occurred during the pend- 
ency of the action. The answer of defendant. 
Center Drive-In Theatre Company, was served 
and filed in its behalf by Mr. Edward G. Garvey 
and the Honorable Richard E. Robinson, both 
of Omaha, Nebraska. Mr. Robinson, shortly 
thereafter, became a Judge, and is now the 
Chief Judge, of this court. Mr. Garvey later 
discontinued his participation in the litigation. 
And upon the trial, and in the submission of 
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fication, varying in some measure from the 
original averments of the complaint, will be 
reflected in the findings of fact, ¢fra, and 
alleges (a) that defendant, Central States 


Theatre Corporation, manages 76th and 
West Dodge Drive-In Theatre, Omaha, 
Nebraska, and Council Bluffs Drive-In 


Theatre, Council Bluffs, Iowa; (b) that de- 
fendant, Frank D. Rubel, of Des Moines, 
Iowa, is District Manager of Central States 
Theatre Corporation, and is film buyer for 
and in charge of operations of the two 
Drive-In theatres mentioned in the last 
preceding clause hereof; (c) that defendant, 
Center Drive-In Theatre Company owns 
and operates 84th and Center Drive-In 
Theatre, Omaha, Nebraska; and that de- 
fendant, Midwest Drive-In Theatre Com- 
pany, owns and operates Airport Drive-In 
Theatre, Carter Lake, Iowa. It then defines 
a “Drive-In Theatre” as “an open air mo- 


the case, Messrs. Holland and Heaney repre- 
sented the defendant, Center Drive-In Theatre 
Company. From the inception of the case until 
and through its formal trial, in addition to Mr. 
Richards, Mr. Eugene N. Blazer represented 
the defendant, Midwest Drive-In Theatre Com- 
pany. But, shortly after the trial and before 
the submission of briefs, Mr. Blazer died. 
Thereupon, Messrs. Holland and Heaney joined 
Mr, Richards in the presentation of the posi- 
tion of defendant, Midwest Drive-In Theatre 
Company. 
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tion picture theatre so provided with road- 
ways, parking areas, sound amplifiers, and 
motion picture screens as to permit its 
patrons to drive into the theatre area in 
automobiles, and to park in such a manner 
that they may view the performance from 
their automobiles.” And it utilizes the 
characterization, “Omaha area,’ which it 
definies as “the area included in the Counties 
of Washington, Douglas and Sarpy, in 
Nebraska, and the Counties of Pottawat- 
tamie and Mills, in Iowa.” It next, in a 
sequence of four paragraphs copied ver- 
batim in a footnote’ hereto, alleges that the 
“Drive-In Theatre” operation in the “Omaha 
area” substantially involves and affects in- 
terstate commerce, and that The Omaha 
World Herald, a daily newspaper published 
in Omaha, is regularly utilized by operators 
of such theatres as an advertising medium. 


[Allegations] 


The complaint, thereupon, avers that, be- 
ginning on or about February 4, 1955, and 
continuing thereafter up to and including 
its filing, the defendants, and others un- 
known to plaintiff, had been engaged in a 
combination and conspiracy in unreasonable 
restraint of the trade and commerce defined in 
footnote 2 hereof, in violation of Title 15 
U.S. C., section 1, and were continuing, and 
unless enjoined therefrom, would continue such 
offense. That combination and conspiracy 
is asserted to consist of a continuing agree- 
ment, understanding, and concert of action 
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among the defendants, the substantial terms 
of which had been, and were, that they 
agreed: 


“(a) To fix, establish, and maintain uni- 
form and non-competitive prices to be 
charged for admission to defendants’ 
theatres; 

“(b) To fix, establish and maintain maxi- 
mum dollar amounts for newspaper ad- 
vertising to be expended by or on behalf 
of defendants’ theatres; 

“(c) To fix, establish and maintain uni- 
form and non-competitive prices to be 
charged for food and beverages sold at 
defendants’ threatres; 

“(d) To threaten to refrain from dealing 
with distributors who provide pictures 
to drive-in theatres for exhibition at ad- 
mission prices below those agreed upon 
by defendants.” 


That allegation is followed by another to 
the effect that in carrying out and effectuat- 
ing such combination and conspiracy, the 
defendants had done those things which, it 
had theretofore been alleged, supra, they had 
conspired and agreed to do. 


[Allegation of Effects of Conspiracy] 


Finally, the complaint alleges that the as- 
serted combination and conspiracy had the 
following effects, among others: 


“(a) Members of the public are denied 
the opportunity of seeing motion pictures 
at drive-in theatres in the Omaha area, 
in Nebraska and Iowa at admission prices 
determined in a free, competitive market; 


2 Here are set out paragraphs numbered 7, 8, 
9 and 10 of the complaint: 

7. Motion picture distributors enter into con- 
tracts with each of the defendants pursuant to 
which the distributors lease motion picture film 
to each of said defendants and license each of 
them to exhibit said film in its theatres. Said 
contracts are usually made when the film is 
outside the Omaha area and require defendant 
corporations to return the film to the distribu- 
tors after it has been exhibited in defendants’ 
theatres. 

8. Substantially all of the film projected on 
the screens of drive-in theatres in the Omaha 
area, including defendants’ theatres, has been 
made in States other than Nebraska and Iowa 
and shipped iin interstate commerce from the 
State of origin into Nebraska and Iowa and 
exhibited in drive-in theatres. This film moves 
jn interstate commerce from the place of manu- 
facture to film distributors in the City of 
Omaha. It is then shown in conventional thea- 
tres in downtown Omaha and in conventional 
theatres in other cities in Iowa, Minnesota and 
South Dakota. Following these exhibitions the 
film moves in interstate commerce to the Omaha 
area for exhibition in the drive-in theatres, in- 
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cluding defendants’ theatres, located in both 
Nebraska and Iowa. After exhibition in de 
fendants’ theatres the film is again transported 
in interstate commerce to other States for ex- 
hibition, storage or destruction. 

9. A substantial number of contracts for 
film exhibition in the Omaha area provide that 
the defendants shall pay to distributors, for the 
privilege of exhibiting the film, a percentage of 
the box office receipts obtained from exhibiting 
the film in defendants’ theatres. Thus, there 
is a direct relationship between the price 
charged for admission to defendants’ theatres 
and the price paid by defendant corporations 
to the distributors for leasing film. The inter- 
state movement of film is directly affected by 
the prices charged for admission to defendants’ 
theatres. 

10. As a part of their endeavor to secure 
patronage for defendants’ theatres and to in- 
form the public of the films to be shown in 
said theatres, the defendants advertise, among 
other ways, in the Omaha World Herald, a 
daily newspaper published in the City of Omaha 
and circulated from Omaha to many points in 
Nebraska, Iowa and other States. 
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“(b) Distributors are deprived of the 
benefits of a free, competitive market for 
the motion pictures distributed by them 
in interstate commerce in the Omaha 
area; 

“(c) The volume of theatre advertising 
purchased by defendants from news- 
papers circulating in interstate commerce 
is substantially lessened.” 


[Prayer] 
And in its complaint, plaintiff prays: 


“1. That the aforesaid combination and 
conspiracy among the defendants in re- 
straint of interstate trade and commerce 
be adjudged and decreed to be in vio- 
lation of Section 1 of the Sherman Act. 

“2. That the defendants and their officers, 
directors, agents, representatives, and all 
persons acting, or claiming to act on their 
behalf, be perpetually enjoined from being 
a party to agreements, contracts, relation- 
ships, understandings, or practices having 
the purpose or effect of continuing, reviv- 
ing, or renewing any of the violations of 
the Sherman Act hereinbefore set forth 
and described. 

“3. That the plaintiff may have such 
other, further, and different relief as the 
nature of the case may require and to the 
Court may seem just and proper. 

“4. That the plaintiff recover its taxable 
costs.” 


[Admissions and Denials—Central 
States Theatre Corp.]| 


By way of answer, defendant, Central 
States Theatre Corporation, admits that it is 
a corporation (though it mistakenly admits 
that, as originally alleged in the complaint, 
it is incorporated in Jowa), that substan- 
tially all films exhibited in theatres in or 
near Omaha, Nebraska, are made in states 
other than Nebraska or Iowa, and that 
plaintiff’s definition of a ‘Drive-In Theatre” 
is “fairly comprehensive,” and, for the rest 
either categorically denies, or denies its pos- 
session of information respecting the truth 
of, the other allegations of the complaint. 
Its denial of its own management of 76th 
and West Dodge Drive-In Theatre, and of 
Council Bluffs Drive-In Theatre, is supple- 
mented and amplified by allegations (a) that 
by contract Smith Management Company, 
of Boston, Massachusetts manages those 
theatres, but has committed the supervision 
and control of their actual operation and 
management, including the procurement of 
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pictures for exhibition in such theatres, to 
defendant, Frank D. Rubel, as an individual, 
who receives his compensation for such 
services directly from the respective corpo- 
rate owners of such theatres, and (b) that 
the answering defendant, under arrangement 
with Smith Management Company, keeps 
the books and records of those two thea- 
tres, rendering accounting therefor to Smith 
Management Company, and disburses such 
funds as may be required for the mainte- 
nance and operation of such theatres. The 
denial by that answer of plaintiff’s allega- 
tions of the inclusion within the reach of 
interstate commerce of the operation of the 
Drive-In motion picture business in the 
“Omaha area” is enlarged and amplified by 
some affirmative allegations touching the 
transportation of films for use in such oper- 
ation, and the assertion that the delivery, 
exhibition and return of such films are en- 
tirely intrastate in character. That answer- 
ing defendant particularly denies that it 
transacts business, or is found, in the Dis- 
trict of Nebraska, and that valid service of 
summons can be, or has been, made upon 
it in the District of Nebraska. And it de- 
nies both the sufficiency of the averments 
of the complaint to state a claim upon which 
the relief prayed for can be granted, and 
also the jurisdiction of this court either 
over the person of such defendant, or to 
grant the relief prayed as against such 
defendant. 


[Admissions and Denials—Center 
Drive-In Theatre Co.]} 


The defendant, Center Drive-In Theatre 
Company, by answer, admits (a) that it is 
a corporation formed under the laws of 
Nebraska, with its principal place of busi- 
ness in Omaha, Nebraska, and transacts 
business in the District of Nebraska, (b) 
plaintiff's pleaded definition of “Drive-In 
Theatre” supra, (c) that motion picture dis- 
tributors enter into contracts with each of 
the defendants pursuant to which the dis- 
tributors lease motion picture films to each 
of the defendants, and license each of them 
to exhibit said films in its theatres (which 
admission the court regards as being oper- 
ative only in respect of the admitting defend- 
ant’s Own operations and not as attributing 
a course of action to any other defendant), 
(d) that motion picture film exhibited in its 
theatre has been made in a state or states 
other than Iowa or Nebraska, and, upon 
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being made is transported from outside 
Nebraska and Iowa to an exchange or dis- 
tributing center of the respective film com- 
pany or distributor (but, making such 
admission with the affirmative assertion 
that film “is then at rest”), (e) that a sub- 
stantial number of contracts for film exhi- 
bition in the Omaha area provide that the 
exhibitor shall pay to distributors for the 
privilege of exhibiting the film, a percent- 
age of the boxoffice receipts obtained from 
exhibiting the film in distributors’ theatres 
and (f) that, as a part of their endeavor to 
secure patronage for defendants’ theaters, 
and to inform the public of the films to 
be shown in their theatres, the defendants 
advertise, among other ways, in the Omaha 
World Herald, a daily newspaper published 
in the City of Omaha, and circulated from 
Omaha to many points in Nebraska, Iowa, 
and other states. Otherwise, defendant, 
Center Drive-In Theatre Company, either 
denies, or asserts its want of adequate infor- 
mation to support admission, or denial, of 
the allegations of the complaint. And such 
defendant asserts that the complaint fails 
to state a claim against such defendant on 
which relief can be granted. 


[Admissions and Denials—Midwest 
Drive-In Theatre Co.]} 


By its amended and substituted answer 
to the complaint, the defendant, Midwest 
Drive-In Theatre Company,’ admits (a) that 
it is a corporation organized under the laws 
of Nebraska, with its principal place of 
business in Omaha, Nebraska, and up to 
March 7, 1958 transacted business in Ne- 
braska, but with the qualification that its 
sole business so transacted was the oper- 
ation of Airport Drive-In Theatre located 
in Pottawattamie County, Iowa,* and that 
it ceased on March 7, 1958 to transact any 
business in Nebraska or elsewhere, and 
since that date has transacted no business, 
(b) that it was a lessee of Airport Drive-In 


Cited 1960 Trade Cases 
U.S. v. Central States Theatre Corp. 


77,279 


Theatre from its opening for business until 
on or about March 7, 1958, when it ceased 
the operation of such theatre, and that on 
or about August 6, 1958, it completely di- 
vested itself of its lease operations, or any 
other interest, in such theatre and, ever 
since that date, has had, and has no right, 
title or interest of any kind, character or 
description in such theatre, whether in its 
real estate, or any personal property, or any 
interest in its operations, or any right to 
receive any money, or any interest derived, 
or to be derived, from such theatre, (c) that 
plaintiff’s definition of “Drive-In Theatre” 
is correct, and that plaintiff’s definition of 
“Omaha area” is correct; (d) that motion 
picture distributors enter into contracts with 
each of the defendants, pursuant to which 
the distributors lease motion picture film to 
each of the defendants, and license each of 
them to exhibit such film in its theatres 
(understanding this admission as_ being 
limited in practical consequence to its own 
business operations); (e) that the motion 
picture film exhibited in its theatre was 
made in a state or states other than Ne- 
braska or Iowa, and, upon being made, was 
transported from outside Nebraska and 
Iowa to an exchange or distributing center 
of the film company or distributor involved 
in Omaha, Nebraska, but with the qualifi- 
cation that, once thus arrived, the film “is 
at rest”; (f) that a substantial number of 
contracts for film exhibition in the Omaha 
area provide that the defendants shall pay 
to distributors, for the privilege of exhibit- 
ing the film, a percentage of the boxoffice 
receipts obtained from exhibiting such film 
in the defendants’ theatres; and, (g) that 
the answering defendant, during the time set 
forth in the complaint, has advertised its 
theatre, and the motion picture films to be 
exhibited therein, in Omaha World Herald, 
a daily newspaper, which is the only daily 
newspaper published in Omaha, Nebraska, 
and is (sic) the principal medium used by 
such defendant in advertising such theatre 


8 The pleading of this defendant, responsive 
to the complaint, to which alone reference is 
now made, was served and filed only after con- 
siderable portions of successive earlier plead- 
ings for a like purpose had been stricken upon 
motion at the behest of plaintiff. And, even 
from the pleading thus finally served and filed, 
much of its language was similarly stricken. It 
may be understood therefore, that the present 
recollection of the responsive pleading of that 
defendant has to do with that most recent an- 
swer, insofar only as it remains unstricken. 
For the history of the earlier answers of de- 
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fendant, Midwest Drive-In Theatre Company, 
and the action of the court in striking portions 
thereof, see filings 15, 18, 23, 24, 36, 55, 59, 66 
(being the amended and substituted answer as 
originally filed, portions of which also were 
later stricken), 67 and 79. 

4 This theatre is located in Carter Lake, Iowa. 
That community is actually a part of metro- 
politan Omaha, and is on the west side of the 
Missouri River, as presently located in that seg- 
ment. But it is a part of the State of Iowa, 
separated from that state’s main body by the 
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and film. That answering defendant denies 
all other averments of the complaint, con- 
sidering that to be the proper implication 
of such allegations as are by it said to be 
factually beyond its knowledge or infor- 
mation. 


[Admissions and Denials—Frank D, Rubel] 


Defendant, Frank D. Rubel, by his an- 
swer to the complaint, admits that plaintiff's 
definition of “Drive-In Theatre” is fairly 
comprehensive. And responding to the other 
allegations of the complaint, he either cate- 
gorically denies them, or asserts that he is 
without knowledge or information adequate 
for his formation of a belief as to their 
truth. In and by such answer, he also de- 
nies that, as to him, this action is controlled 
or governed by The Sherman Act, asserts 
that the averments of the complaint are 
insufficient to state a claim upon which the 
relief prayed for against him can be granted, 
and alleges that the court is without juris- 
diction over his person, and is without juris- 
diction to grant the relief prayed for. 


Upon order of the court, a pretrial con- 
ference was held, of which a writtem report 
was prepared, filed and served (filing 64). 
It dealt principally with several features cal- 
culated to simplify the proofs in the case, 
and to expedite the trial. It is considered 
unnecessary to reflect the contents of the 
report at this point. 


Trial of the action has been had to the 
court without a jury. The evidence has been 
received, examined and considered. And 
exhaustive and competent typewritten briefs 
have been submitted by counsel, for which 
the court acknowledges its indebtedness and 
thorough appreciation. 


It may frankly be acknowledged that in 
the trial and submission of the case, to a 
degree which is fortunately unusual in this 
forum, counsel on occasion have adverted 
to each other, and to witnesses supporting 
views uncongenial to such counsel, with 
notable asperity. In their larger part, those 
manifestations of distemper have simply been 
disregarded. Their essential impersuasive- 
ness has surely not escaped the recognition 
of their offerors. An advocate rarely con- 
vinces a judge or jury by adopting the an- 
tipathies of him, or those whose position 
he undertakes to support, even though the 


5 Concerning whose corporate domicile the 
record appears to be silent, 
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matter in suit arises in an industry rather 
too notably plagued with the practice of 
cannibalism. Saying which, the court now 
undertakes to assure counsel that in each 
of the contexts which have evoked their 
more caustic observations, the court has 
carefully considered the problem of credi- 
bility or probative significance, or both, 
which is there presented by the record. For 
the rest, their choler is forgotten. And, 
having been signified principally in unfiled 
briefs, it is not a part of the formal record. 


[Recital of Facts] 


The facts are now set out. Most of them 
are not disputed. But, of the facts vital to 
the present decision, some are squarely con- 
troverted either in their entirety, or to a 
substantial extent. 


For the purposes of this litigation, a 
“Drive-In Theatre,” is agreed to mean, and 
to be, an open air motion picture. theatre 
so provided with roadways, parking areas, 
sound amplifiers, and motion picture screens 
as to permit the patrons to drive into the 
theatre area in automobiles, and to park in 
such a manner that the occupants of each 
such automobile may view the performance 
from the automobile in which they are lo- 
cated. For such purposes, too, the term 
“Omaha area’ means the area included in 
the counties of Washington, Douglas, and 
Sarpy, in Nebraska, and the counties of 
Pottawattamie and Mills, in Iowa. 


From varying, and generally unestab- 
lished, dates before February 4, 1955, and 
on February 4, 1955, and thereafter to 
and through the time of the trial of this 
action, the following Drive-In Theatres 
were located, and during their respective 
“seasons” were operated, in the Omaha 
area: 


(a) The Sky View Drive-In Theatre was, 
and is, located on Military Avenue, at or 
near 72nd Street, in Omaha, Nebraska. 
It was, and is, the area’s largest Drive-In 
Theatre. In 1955 it was, and so far as the 
court is aware, it still is, owned by 
Benson Drive-In Corporation, of Omaha,’ 
and then was, and is, managed by Ralph 
Blank, Ralph Blank also managed and 
manages two conventional motion picture 
theatres in Omaha, the ‘Admiral?’ and 
the “Chief.” Neither the corporate owner 
of Sky View Drive-In Theatre, nor Ralph 
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Blank, is a party to this litigation, But 
it arose upon the prompting of, and out 
of a written letter of complaint to the 
Department of Justice of the United 
States from, Monsky, Grodinsky, Good & 
Cohan (through Mr. Paul F. Good, a 
member of that firm), counsel for Benson 
Drive-In Corporation, and for Ralph 
Blank. That letter was written for and 
in behalf of Benson Drive-In Corporation 
at the request of, and with the approval of 
its contents, by Ralph Blank. 


(b) Golden Spike Drive-In Theatre, is 
located at 11402 Dodge Street, in Omaha, 
Nebraska. It was and is owned by a not 
precisely identified corporation, of which 
Solomon John Francis was, and is, a 
shareholder and officer, and an active 
participant in its business affairs, Mr. 
Francis was, and is, also Branch Manager 
in Charge of Sales of Allied Artists, a 
corporate producer and distributor of mo- 
tion pictures, through its Omaha and 
Des Moines offices, and maintains his 
residence in Omaha. Neither the corpo- 
rate owner of Golden Spike Drive-In 
Theatre, nor Solomon John Francis, is a 
party to this litigation. 


(c) Grand View Drive-In Theatre was, 
and is, located either in the extreme 
southerly part of Omaha, Nebraska, or 
actually beyond the city limits. It is the 
smallest Drive-In Theatre in Omaha. Its 
ownership and management have not been 
established. Neither its owner, nor its 
manager, is a party to this litigation. And 
beyond the facts of its existence and 
operation is the Omaha area, it has no 
present significance. 


(d) 76th and West Dodge Drive-In 
Theatre, was, and is, located at 76th and 
Dodge Streets in Omaha, Nebraska. It 
was, before and during 1955, and still is, 
owned by Omaha Drive-In Theatre Com- 
pany, a corporation organized under the 
laws of Iowa, and duly authorized to do, 
and doing, business in Nebraska, whose 
officers and directors were, and are, Phillip 
Smith, Boston, Massachusetts, President, 
L. J. Wegener, Des Moines, Iowa, Vice 
President, Emanual Kurland, Boston, 
Massachusetts, Secretary, and E. R. 
Lehman, Des Moines, Iowa, Treasurer. 
In 1954 and 1955, and for a considerable 
interval thereafter, one Bernard Dudgeon 
was the local manager of 76th and West 
Dodge Drive-In Theatre. However, his 
managerial authority extended only to 
the day by day local operation of the 
theatre, and did not include the formula- 
tion or direction of its business program 


6 Despite its obvious amenability to the serv- 
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or practices, the procurement of films for 
exhibition by it, or the management or 
control of its fiscal affairs. All of those 
matters were committed to another, or 
to others, who also had authoritative 
supervisory control over Mr. Dudgeon, 
even in respect of those duties whose per- 
formance was entrusted to him, The 
precise identity of such supervisory man- 
ager or managers is a question which is 
sharply controverted. And the facts con- 
cerning it, along with the court’s finding 
touching it, are reserved for exposition 
shortly hereafter. Neither Omaha Drive- 
In Theatre Company, the corporate owner 
of 76th and West Dodge Drive-In 
Theatre,° nor Bernard Dudgeon, its local 
manager, through 1955, and for a con- 
siderable interval thereafter, has been 
made a party defendant hereto. 


(e) Council Bluffs Drive-In Theatre was, 
and is, located near the southwesterly 
limits of Council Bluffs, Iowa. It was, 
and is, owned by Midway Drive-In 
Theatre Company, a corporation organ- 
ized under the laws of Iowa. Its officers 
and directors were, and are, the same men 
identified in the last preceding paragraph 
as the officers and directors of Omaha 
Drive-In Theatre Company, who sever- 
ally occupy identical positions and offices 
in both of the corporations. Through 
1954, and until June 1, 1955, one Ted 
Belles was its local operating manager, 
and on the date last identified he was 
succeeded by one Gene Cramm. But what 
has been said in the last preceding para- 
graph respecting the limited extent of 
Bernard Dudgeon’s management of 76th 
and West Dodge Drive-in Theatre applies 
equally and identically to Ted Belles’ 
management of Council Bluffs Drive-In 
Theatre, and to the management of Gene 
Cramm. The subject of its responsible 
managerial control is also reserved for 
later attention herein. And in that atten- 
tion, the two affected theatres will be 
considered together, for their plight is 
identical. It is observed that neither Mid- 
way Drive-In Theatre Company, nor Ted 
Belles, nor Gene Cramm, is a party de- 
fendant to this case. 

(d)[£] Airport Drive-In Theatre was, 
and is, located at Carter Lake, in the state 
of Iowa, in the neighborhood of the 
Municipal Airport for the city of Omaha. 
In 1955, it was owned by Midwest Drive- 
In Theatre Company, a corporation organ- 
ized under the laws of Nebraska, with its 
principal place of business at Omaha, 
Nebraska. One J. Robert Hoff, through 
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1954, on February 4, 1955, and thereafter, 
until March, 1958, was the president of 
Midwest Drive-In Theatre Company.’ In 
that interval, he was also the directing 
supervisor of its operations, but one Robert 
Huntling was its local manager. That 
was not, and is not, J. Robert Hoff’s only, 
or even his principal, business activity. 
He was, and is, President of Ballantyne 
Company, of Omaha, Nebraska, a cor- 
porate manufacturer and marketer of mo- 
tion picture theatre (including Drive-In 
Theatres) sound and projection equip- 
ment. And he maintains his headquarters 
in the offices of the Ballantyne Company. 
Midwest Drive-In Theatre Company in 
March, 1958, subleased its Airport Drive- 
In Theatre to another unidentified operator, 
and has not thereafter been, and is not 
now, engaged in the operation of any 
theatre. And, in August, 1958, it divested 
itself entirely of any interest in the theatre 
property, or any lease thereof. Obviously, 
Midwest Drive-In Theatre Company is a 
party defendant to this action. J. Robert 
Hoff is not. 


(g) 84th and Center Drive-In Theatre is 
located at 84th and Center Streets in 
Omaha, Nebraska. It was at all times 
material herein, and is, owned and oper- 
ated by Center Drive-In Theatre Com- 
pany, which is a corporation organized 
under the laws of Nebraska, with its 
registered principal place of business in 
Lincoln, Nebraska. Of that corporation, 
one Herman S. Gould, at all material 
times was, and is, Secretary-Treasurer. 
He was, and is, also the manager of 84th 
and Center Street Drive-In Theatre. Cen- 
ter Drive-In Theatre Company is one of 
the defendants in this proceeding. Her- 
man S, Gould is not. 


Central States Theatre Corporation, one 
of the defendants to this action, is a cor- 
poration organized under the laws of Dela- 
ware® with its principal office and place of 
business in the Paramount Building, in Des 
Moines, Jowa. Exactly when it was incor- 
porated does not appear, other than that it 
was before July 24, 1937. Its officers, at 
all times material herein, have been, and 
are, Myron Blank (also known as Myron 
N. Blank), its President and Treasurer, 
J. N. Blank, its Vice-President and Secre- 
tary, and E. R. Lehman, its Assistant Treas- 
urer. It is, and at all times material herein 
has been, the owner and operator of, and 
the performer of services for, theatres, both 


7™So far as the record before the court dis- 
closes, he still is. 

8 The manifest confusion with respect thereto 
in the complaint, and in its own answer as 
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of the conventional and of the Drive-In 
types. It does not own, or as lessee oper- 
ate, any theatre involved in this litigation. 
But it is made a party defendant hereto, 
along with Frank D. Rubel, admittedly one 
of its employees, upon the faith of allega- 
tions substantially to the effect that, at times 
material herein, including the date of filing 
this suit, it managed both 76th and West 
Dodge Drive-In Theatre and Council Bluffs 
Drive-In Theatre. And, upon the trial, it 
was made clear that such averment was 
premised in part, though not entirely, upon 
the contention that what was done in the 
matter before the court by defendant, Frank 
D. Rubel, was by him done, entirely or in 
part, as an employee of defendant, Central 
States Theatre ‘Corporation, Such action on 
the part of Frank D. Rubel, and also the 
facts relevant to the issue of the alleged, 
but denied, management of those two 
theatres by Central States Theatre Corpo- 
ration, are dealt with later herein. 


[Distribution of Films—Matter of Interstate 
Commerce] 


The Drive-In Theatre season in the Omaha 
area does not extend through the entire 
year. It depends upon the weather, With 
a flexibility rooted in the judgment of the 
operator, the season may commence late in 
March or early in April, and may extend to 
October or into November. And it may be 
even longer than that. 


Of the picture films and sound record- 
ings (later herein together referred to as 
pictures) exhibited in the several Drive-In 
Theatres in the Omaha area, at all times 
herein material—and now—all or nearly all 
are produced and manufactured in states 
other than either Nebraska or Iowa, mostly, 
but not entirely, in California. In order 
that they may be exhibited in Drive-In, and 
other, theatres in Omaha or Council Bluffs, 
they are shipped in interstate commerce 
from places beyond either Nebraska or 
Iowa, to the places of business in Omaha, 
Nebraska of the several nationwide picture 
distributors, each such picture being shipped 
to the place of business of a distributor 
engaged in its distribution for the purpose 
of exhibition. Once arrived in the places 
of business of such distributors, such pictures, 
particularly feature pictures, are customarily 


originally made (which was later corrected) 
notwithstanding. 
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exhibited in one or more of the larger con- 
ventional theatres of the city of Omaha. 
They are then returned to the places of 
business of the Omaha distributors, by 
which they are first inspected in regard to 
their condition, and then shipped, some- 
times in interstate commerce, sometimes as 
intrastate movements, to exhibiting theatres 
in cities outside Omaha, either in Iowa, or 
in Southeastern South Dakota, or in Nebraska. 
From the latter theaters, they are similarly 
shipped, at the Omaha distributors’ direc- 
tion, either to other exhibiting theatres in 
one or another of the same states, or back 
to the Omaha distributors. Eventually, 
such pictures are nearly all® returned to the 
offices of the Omaha distributors, by which 
they are made available for exhibition in 
one of the Drive-In Theatres, supra, in the 
Omaha area. Under a practice obtaining 
in the Omaha area at the times material 
herein, such exhibition in a Drive-In Theatre 
in the area was not allowed during an in- 
terval, generally defined as thirty-five days, 
after the exhibition of the picture in a first 
run theatre in the area. It was during that 
interval that the pictures were sent for 
exhibition in theatres outside of Omaha, 
supra, Following its exhibition in a Drive- 
In Theatre in the Omaha area, any such 
picture was, and is, returned to the office of 
its Omaha picture distributor. By such 
distributor, it was, and is, thereupon sent, 
usually in interstate commerce, to another 
place, sometimes in that distributor’s terri- 
tory, sometimes to another territory, for 
further exhibition. And, when such pictures 
have been so widely exhibited as to have 
exhausted their market for the time being, 
they are returned, again usually in inter- 
state commerce, to their respective owners 
for storage or destruction, or possibly and 
ultimately for exhumation and employment 
in the field of television. Both in their pro- 
curement from, and return to, the Omaha 
distributors of pictures by them gotten for 
exhibition in their respective Drive-In 
Theatres, the owners of the exhibiting 
theatres, either by their own employees or 
through carriage by them specially arranged 
for, customarily effect the actual transporta- 
tion. They both come to the distributors’ 
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offices and get, and later return to such 
offices, the pictures they exhibit. 


In the motion picture trade pictures are 
not sold, but are rather leased for exhibi- 
tion only, to the owners of the several ex- 
hibiting theatres. This practice obtains, and 
through all times material herein has ob- 
tained, in relation to the Drive-In Theatres 
in the Omaha area, including the 76th and 
West Dodge Drive-In Theatre, 84th and 
Center Drive-In Theatre, Airport Drive-In 
Theatre, and Council Bluffs Drive-In Theatre, 
as well as to the other Drive-In Theatres 
in the area. The owners of distributing 
theatres enter into contracts with the dis- 
tributors of pictures, whereby the distribu- 
tors lease the pictures and grant to the 
respective exhibitors licenses for their ex- 
hibition at prescribed times, upon defined 
terms as to rental, and in specified theatres. 
Such contracts are ordinarily made without 
reference to the physical whereabouts of 
the pictures at the dates of the making of 
the contracts, and compliance with them 
frequently requires the transportation of 
the pictures in interstate commerce to the 
Omaha offices of the respective distributors. 
They customarily require the lessees to 
return such pictures after use to the dis- 
tributors. These contracts are in writing. 
Whether they are initially prepared in the 
distributors’ Omaha offices or elsewhere, 
they are first lodged in, or sent to such 
offices, and by those offices sent to the home 
offices of the distributors, nearly all of 
which are in New York City, for considera- 
tion and rejection or approval. Unless and 
until approved in and by such home offices, 
those contracts are not final or effective. 
When approved, such contracts, through 
signed copies, are returned to the Omaha 
distributors’ offices for the delivery of copies 
to the leasing exhibitors. 


[Costs of Leasing Pictures] 


Of such contracts, a considerable, but not 
exactly determinable, number require that 
the leasing exhibitors pay for the licenses 
to exhibit the pictures a prescribed percent- 
age, said in the evidence to vary between 
thirty percent and fifty percent, of the box 
office receipts from the exhibition of such 
pictures in the lessees’ theatres.” The re- 


®JIt seems certain that some pictures, on ex- 
hibition in a theatre outside Omaha, are not 
returned to the office of an Omaha distributor, 
but are rather sent directly from the point of 
last exhibition to some distant distributor. 
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the larger number of them prescribe and re- 
quire the payment of a flat rental, quite irre- 
spective of the amount of the receipts of the 
exhibitors from the use of the pictures. 
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ceipts to which such percentage factor is 
thus applied are normally the gross receipts 
of the theatre during the exhibition, not 
including receipts from concessions and 
refreshments, and after the deduction of the 
cost of any “second feature pictures.” 


[Advertising of Pictures] 


_ In the,city of Omaha, there is, and at all 
times herein involved has been, published 
only one daily newspaper of city wide cir- 
culation, under the name and style of The 
Omaha World Herald. It has a large circu- 
lation in Omaha and throughout the Omaha 
area, including Council Bluffs, Iowa. Council 
Bluffs has, and at all times material has had, 
a single daily newspaper published and cir- 
culated within its boundaries, under the name 
of. the Nonpareil. It has no considerable cir- 
culation in Omaha. The operators of Drive- 
In Theatres in the Omaha area, before and 
throughout 1954, and continuously there- 
after, have employed in their advertising 
programs the columns of the Omaha World 
Herald. 


[Identification of Management} 


Upon the strenuously controverted question 
of the identification of the “management” 
of the 76th and West Dodge Drive-In 
Theatre and the Council Bluffs Drive-In 
Theatre, the court has undertaken fully 
and carefully to discern, weigh and evaluate 
all of the pertinent evidence. It is exten- 
sive, in fact constitutes a substantial part 
of the entire record made in this suit. Of 
it much is in writing, but a considerable 
part is oral. It is sharply in conflict. If 
there be doubt on that score, it may cer- 
tainly be dispelled by a recollection of the 
assurance with which each of the plaintiffs, 
on the one hand, and the defendants, Central 
States Theatre Corporation and Frank D. 
Rubel, on the other, argues that the evidence 
inescapably, or, at the most conservative 
estimate, overwhelmingly, establishes its 
or his or their respective position. 


On, and for an uncertain interval before 
June 5, 1948, a corporation identified! as Tri- 
States Theatre Corporation, organized under 
the laws of Delaware, with offices in the 
Paramount Building, Des Moines, Iowa, 
was engaged in the motion picture theatre 
business. Then, and for some unestablished 


‘4 Omaha Drive-In Theatre Company, being 
characterized as ‘‘the company.” 
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time thereafter, one A. H. Blank was its 
President. 


On, and for an unestablished period be- 
fore June 5, 1948, a partnership under the 
name of Smith Management Company, of 
which the partners were Phillip Smith and 
Richard Smith, both of Brookline, Massa- 
chusetts, had its office in Boston, Massa- 
chusetts, where it was engaged in business 
involving (among possibly other things) 
“the construction, maintenance and opera- 
tion of Drive-In Theatres.” 


On, or some time prior to, June 5, 1948, 
Omaha Drive-In Theatre Company was in- 
corporated. On June 5, 1948 Phillip Smith 
was its president, and, then or early there- 
after, Tri-States Theatre Corporation was 
the owner of a “stock interest” in it. And 
it was about to open, and engage in the 
operation of, the 76th and West Dodge 
Drive-In Theatre. 


[Management Contract] 


So, on June 5, 1948, a carefully formu- 
lated contract in writing was executed, to 
which Omaha Drive-In Theatre Company, 
Smith Management Company, and Tri-States 
Theatre Corporation were the only parties. 
It involved, and in terms divided, the man- 
agement features incident to the operation 
of that contemplated Drive-In theatre. Thus, 
it provided™ that, during its effective period 
from January 1, 1948 to December 31, 1955, 
Smith Management Company should: 


a. Within the budgetary limits which 
may from time to time be prescribed by 
the Company, take charge of and super- 
vise the maintenance and operation of 
said theatre and any other theatres that 
may be operated by the Company during 
the term of this agreement. 


b. Within the budgetary limits and in 
accordance with the policies from time 
to time established by the Company’s 
Board of Directors, negotiate for the pur- 
chase or license of motion picture films 
to be exhibited in said theatres, advertise, 
publicise and exploit the exhibition of 
such films and purchase supplies and 
other equipment required for the proper 
operations of said theatres. 

c. Deposit receipts from operations to 
the Company’s account in duly authorized 
depositaries. 


and that Tri-States ‘Yheatres Corporation 
should: 
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a. Supervise and keep true and ac- 
curate books and records showing all in- 
come and expenses in connection with the 
operation of said theatres, which books 
and records shall at all times be available 
for examination by any of the Directors 
of the Company or any of its duly author- 
ized representatives. 


b. Render to the Company weekly 
statements showing as far as possible the 
receipts and disbursements of said the- 
atres, and, at such times as the Company 
shall reasonably direct, render statements 
prepared by certified public accountants 
employed by the Company showing in 
detail the receipts, expenditures and gen- 
eral operations of said theatres. 


c. Disburse such funds as may be re- 
quired for the proper maintenance and 
operation of said theatres in accordance 
with the provisions of this agreement; and 
keep true and accurate deposit books and 
check books which shall at all times be 
available for examination by any of the 
Directors of the Company or any of the 
duly authorized representatives. 


It also erected a comprehensive program of 
liaison between Smith Management Com- 
pany and Tri-States Theatre Corporation, 
to the end that they might the more eff- 
ciently perform their respective duties under 
its terms. By its paragraph numbered 6, it 
was provided that: 


6. Smith and Tri-States may, upon such 
terms and for such period of time as they 
may see fit, agree between themselves as 
to a division of duties between them other 
than as hereinbefore provided, including 
the buying and booking of films to be ex- 
hibited in said theatres. 


By the first two sentences of its paragraph 
numbered 7, it was provided that: 


As Compensation for services to be 
rendered by Smith and Tri-States here- 
under, the Company shall pay to each of 
them a sum equal to two percent (2%) of 
the gross receipts from operations, which 
payments shall during the term hereof be 
made on Friday of each week for the 
week ending with the preceding Sunday. 
In determining gross receipts, any amounts 
which may be received on account of any 
amusement or other tax levied by any 
governmental authority shall first be 
deducted. 

Thereafter, provision was made in the agree- 
ment for the reimbursement of Smith Man- 
agement Company and Tri-States Theatre 
Corporation severally for their expenses in- 
curred in the performance of their respec- 
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tive.tasks, and several other operating details 
were accorded attention. 


[Tri-States Theatre Corp’s Withdrawal from 
Management Contract] 


On December 20, 1951, by a supplemental 
agreement between the parties to the con- 
tract of June 5, 1948, it was declared that, prior 
thereto, Tri-States Theatre Corporation had 
“disposed of its stock interest in” Omaha 
Drive-In Theatre Company, and desired “to 
be relieved of its duties under such man- 
agement contract as of January 1, 1952,” 
and Tri-States Theatre Corporation was 
“relieved of its obligations to perform under 
the management contract referred to herein 
as of January 1, 1952,” and Omaha Drive-In 
Theatre Company delegated to Smith Man- 
agement Company “the duties previously 
performed by Tri-States under the agree- 
ment, and Smith hereby agrees to assume 
and take over the performance of such 
duties effective January 1, 1952, with the 
understanding that the compensation for- 
merly paid to Tri-States will be paid to 
Smith for the extra duties.” 


[Management of Omaha Drive-In Theatre 
by Smith Management Co.] 


(While the history of the formal arrange- 
ments whereby the management and finan- 
cial accounting in respect of Midway Drive-In 
Theatre Company were provided for is not 
established in this record by written instru- 
ments, or with the detail reflected in the 
foregoing findings touching like services for 
Omaha Drive-In Theatre Company, it suffi- 
ciently appears that the arrangement upon 
those features respecting both of those the- 
atre operating corporations was essentially 
identical on and for some time before De- 
cember 20, 1951, when the foregoing sup- 
plemental contract was made, and also that, 
as of the date last given, the entire manage- 
ment of the business of Midway Drive-In 
Theatre Company was entrusted to Smith 
Management Company, in like manner as 
was the management of the business of 
Omaha Drive-In Theatre Corporation. 


But the program contemplated in the 
agreement of December 20, 1951 proved to 
be of short duration. For, on March 10, 
1952, Smith Management Company wrote 
and transmitted the following letter to the 
designated addressees (ifra), and sent a 
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carbon copy of it to the defendant, Central 
States Theatre Corporation: 


Philip Smith 
Richard A. Smith 
Operating 
THEATRES 
DRIVE-IN THEATRES 
RESTAURANTS 


SMITH MANAGEMENT 
COMPANY 


359 Boylston Street Boston 16, Mass. 
Telephone COpley 7-5610 


March 10, 1952 


Des Moines Drive-In Theatre Company 
Omaha Drive-In Theatre Company 
Midway Drive-In Co. 

Drive-In Concessions, Inc. 


Gentlemen: 

In connection with our employment con- 
tracts with you under the terms of which 
we agree to render certain services for 
which we receive four per cent (4%) of 
the gross receipts from the operation of 
the Drive-In Theatres and concession 
stands at Des Moines, Council Bluffs, and 
Omaha, we have delegated certain duties 
to Central States Theatre Corp. and here- 
by request that you pay direct to Cen- 
tral States Theatre Corp., 700 Paramount 
Building, Des Moines, Iowa, fifty per cent 
of the fee payable to us under the employ- 
ment contracts; this procedure to be fol- 
lowed until revoked by us. 

You are also to pay traveling expenses 
direct to Central States Theatre Corp. in- 
curred in the performance of the duties 
which we have delegated to them under 
our employment contract with you. 


Very truly yours, 
SMITH MANAGEMENT COMPANY 
By /s/_ Richard A. Smith 
Richard A. Smith 
ec—Central States Theatre Corp. 


Beyond question, that letter failed to define 
or describe in any manner the “certain 
duties” which it declared that its writer 
had “delegated—to Central States Theatre 
Corp.” and for which the latter corporation 
was to be paid, in addition to its expenses, 
“fifty per cent of the fee payable” to Smith 
Management Company “under the employ- 


» And there is no evidence of express revoca- 
tion of that character by any written instru- 
ment, or by formal agreement, referable to any 
particular time and place. 
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ment contracts.” But from oral testimony 
received in the trial, it is found that by 
those terms the parties meant to describe 
the functions which, under the agreement 
of June 5, 1948, had initially been committed 
to Tri-States Theatre Corporation. 


[Division of Functions] 


Thus, with the aid of considerable oral 
testimony, the instruments of June 5, 1948 
and December 20, 1951, and the letter of 
March 10, 1952, appear ostensibly to com- 
mit to defendant, Central States Theatre 
Corporation, from and after March 10, 1952 
“until revoked by” Smith Management Com- 
pany”, the performance of the bookkeeping 
and accounting services originally entrusted 
to Tri-States Theatre Corporation, but to 
retain in Smith Management Company the 
management otherwise of the two theatres 
in controversy. And the defendants, Cen- 
tral States Theatre Corporation and Frank 
D. Rubel presentéd much oral evidence, 
whose import was that in all respects that 
division of function was consistently main- 
tained and observed in actual practice. 


Among the items of such evidence sup- 
portive of that position of defendants, Cen- 
tral States Theatre Corporation and Frank 
D. Rubel, and without attempting to identify 
every such item, some are now mentioned. 


In their testimony, Myron Blank and 
Frank D. Rubel declared that Frank D. 
Rubel alone performed and performs the 
active supervisory and authoritative man- 
agement of each of the two theatres in- 
volved, that he did not, and does not. perform 
such managemeiit as a part of the duties 
of his acknowledged general employment 
by, and relationship with, Central States 
Theatre Corporation, but performed and 
performs it rather under an arrangement 
with Omaha Drive-In Theatre Company 
and Midway Drive-In Theatre Company 
respectively, and also with Smith Manage- 
ment Company, that he has received and 
receives his entire compensation and reim- 
bursement of expenses for his services in 
the management of each of those theatres 
in the form of checks in his personal favor 
from the several corporate owners of those 
respective theatres’, that he performs his 


4% And representative checks evidencing such 
payments are in evidence in the case. 
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managerial duties towards those two theatres 
upon the basis of his own personal judgment 
and discretion, uncontrolled and undirected 
by Central States Theatre Corporation; that 
his reception of compensation for, and reim- 
bursement~ for expenses incident to, his 
management of those two theatres is not 
unique or peculiar to such theatres, but he 
receives in the same way and through like 
channels, mutatis mutandis, his compensation 
and reimbursement of expenses incident to 
the management of other theatres not owned 
by Central States Theatre Corporation; and 
that payment for his services and reim- 
bursement of his expenses in connection 
with his managerial work for theatres owned 
by Central States Theatre Corporation are 
made to him by Central States Theatre 
Corporation. That Mr. Rubel does receive 
from the corporate owner of each of the 
two theatres under consideration checks in 
payment for his services and expenses con- 
nected with the management of such theatres 
respectively is found to be true. But the 
court considers that undoubted fact to be 
only an evidentiary fact supportive of the 
view that for each of such theatres his 
managerial authority comes to him per- 
sonally and directly from the corporate 
owner of such theatre. That method of 
payment may equally be, and as the court 
is persuaded is, a device or method whereby, 
to the extent of his services and expenses 
in behalf of each such theatre, its owner, 
by making payment direct to Frank D. 
Rubel, really compensates Central States 
Theatre Corporation for the work of Frank 
D. Rubel, and to that extent relieves Cen- 
tral States of the obligation to pay Frank 
D. Rubel his salary. 


But there is evidence in considerable volume 
and, in the court’s estimation, of persuasive 
significance, leading to the conclusion that 
in practical reality, Central States Theatre 
Corporation actively participated, and par- 
ticipates, in the management of each of the 
two theatres, and that Frank D. Rubel’s 
services of that character are referable to 
his employment by Central States Theatre 
Corporation. 


Thus, incident to an investigation by the 
Department of Justice of the United States, 
‘and by way of an “explanatory memoran- 
dum” with reference to data and informa- 
tion called for in subpoena served on Central 
States Theatre Corporation, Mr. E. R. Leh- 
man, who then was not only a Director and 
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Treasurer of both Omaha Drive-In Theatre 
Company and Midway Drive-In Theatre 
Company, but also Assistant Treasurer, and 
the person directly in charge of the accounts 
and financial records of Central States 
Theatre Corporation, executed and caused 
to be delivered to the attorney for the United 
States, in charge of the presentation of evi- 
dence to a grand jury, an affidavit sworn 
to on January 31, 1956. In the initial factual 
statement of that affidavit, he stated: 


“Central States Theatre Corporation, the 
company named in the subpoena under 
which the statements herein contained 
are furnished, has no ownership in any 
companies operating Drive-In Theatres 
in the Omaha area. However, through 
an agreement with Smith Management 
Company of Boston, Massachusetts, which 
company holds management contracts with 
Midway Drive-In Co. and Omaha Drive- 
In Theatre Company, operators of Drive- 
In Theatres in Pottawattamie County, 
Iowa, and Douglas County, Nebraska re- 
spectively, Central States Theatre Corpo- 
ration has been employed to manage the 
corporations’ respective theatres and main- 
tain all corporate books and records.” 


“Tt is by virtue of its management rela- 
tionship with Omaha Drive-In Theatre 
Company and Midway Drive-In Co. that 
we are able to and do submit to you the 
following data and information. 


“Mr. Frank D. Rubel who is presenting this 
memorandum to the court occupies the 
position of District Manager and film 
buyer for all of the Drive-In Theatres 
which are operated by Central States 
Theatre Corporation and associated com- 
panies, including the Drive-Ins operated 
by Midway Drive-In Company and. the 
Omaha Drive-In Theatre Company. In 
addition, Mr. Rubel has his own personal 
theatre interests. 


“In the calendar years 1954 and 1955 
he received income from the following 
companies: 

Midway Drive-In Theatre Company 

Des Moines Drive-In Theatre Company 

Cedar Rapids Drive-In Co. 

Central States Theatre Corporation 

Strand Amusement Company 

Omaha Drive-In Theatre Company 

Lee Theatre Company 


“Mr. Rubel’s duties include the leasing 
of all films for the Drive-In Theatres, 
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_-hiring of managerial help, purchasing and 
leasing of ground for any additional 
Drive-Ins and supervisory management 
of the theatre, but does not include the 

' care of any records or books or tax forms 
or corporate records.” 


It is. clear that by such affidavit he 
attributed the ultimate effective managerial 
control over both of the theatres under 
consideration to defendent, Central States 
Theatre Corporation. 


However, by an affidavit, sworn to on 
July 24, 1956 and filed herein on April 22, 
1957 (filing 42), Mr. Lehman undertook 
to repudiate, or to minimize the significance 
of, nearly all of the material quoted above 
from his earlier affidavit, and in general to 
support the position touching the relations 
of Central States Theatre Corporation and 
Frank D. Rubel towards the management 
of the two Drive-In Theatres involved, 
which is contended for by Central States 
Theatre Corporation and Frank D. Rubel. 
And in that later affidavit, Mr. Lehman 
tried to explain his language in the earlier 
affidavit by a want of comprehension on 
his part of the precise purpose towards 
which the earlier affidavit was oriented. 
Both of the affidavits are before the court, 
as is also Mr. Lehman’s testimony in the 
court's presence, which dealt only briefly 
with the disparity between the two afh- 
davits. The court has considered in this 
relation also the evidence, including, so far 
as they were produced, the written instru- 
ments dealing with the management of the 
two theatres, and the operations of Cen- 
tral States Theatre Corporation and Frank 
D. Rubel. It is not impossible that it may 
be said of the quoted portion of the affida- 
vit of January 31, 1956 that it illustrates 
the truth that: 


“Many a shaft at random sent 
Hits mark the archer never meant.” 


Yet, the question really before the court in 
respect of it is whether the quoted state- 
ments fairly reflect the facts. The court is 
of the opinion, based upon the entire evi- 
dence, that such question must be answered 
affirmatively. An objective declaration of 
fact is not to be rejected on the ground 
alone that its maker did not know precisely 
why the information was sought. On the 
contrary, an acknowledged awareness of 
such reason frequently lies at the root of 
evasion, imprecision, or even downright 
falsehood in answering. Besides, Mr. Leh- 
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man simply could not have been completely 
ignorant of the use to which the earlier 
afidavit—and more particularly the infor- 
mation it contained—might be put. The 
affidavit was knowingly tendered to the 
attorney for the United States Department 
of Justice, then engaged or about to be 
engaged in the presentation of evidence to 
a Federal Grand Jury. The inquiry of the 
Grand Jury was clearly aimed at operations 
of the men and corporations identified with 
the motion. picture industry, who were 
named in the affidavit. The likelihood was 
great that it had to do with the Sherman 
Act. And Mr. Lehman was and is a man 
of long experience, as well as of close ac- 
quaintance with the men and corporations 
about whom and which he spoke in his 
affidavit, and their manifestly complex busi- 
ness operations. The court credits the 
earlier of his affidavits. Doing which, it 
considers both of the affidavits, Mr. Leh- 
man’s bearing as a witness, and the other 
evidence respecting the relationship between 
Central States Theatre Corporation and 
Frank D. Rubel, and the manner of their 
dealings, both generally and in connection 
with the two theatres directly under con- 
sideration. Reference will now be made as 
briefly as possible to that other evidence. 


[Employees Status and Activities] 


That Frank D. Rubel was and is primarily 
an employee of Central States Theatre Cor- 
poration is not questioned. He worked and 
works, by way of headquarters, in office 
space in the offices of that corporation. 
His duties were and are wholly connected 
with the motion picture industry, which 
was and is the business in which Central 
States Theatre Corporation has been en- 
gaged throughout its existence. His classi- 
fication of his own duties through his em- 
ployment is as a buyer or booker of films, 
and the supervisor of some theatres. In 
that classification, he is essentially correct. 
Incidentally, he also had, in 1955 and there- 
after, some interests of his own in theatre 
operations, the identification of which has 
not been shown. As the buyer, or more 
exactly the procurer of leases, of films, he 
has negotiated for, and procured leases of, 
films for theatres that were and are vari-. 
ously either wholly owned, or partly owned, 
or managed, by Central States Theatre 
Corporation. Among the theatres for whose 
use he has procured the leases of films 
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Drive-In Theatre and Council Bluffs Drive- 
In Theatre (which is found, as yet, 
without the attribution of that activity to 
his employment by Central States Theatre 
Corporation). In all his work, he used and 
uses the offices of Central States Theatre 
Corporation, and its telephone facilities, 
the services of its secretarial staff, and its 
printed stationery, and its office supplies. 
Working thus, he has regularly corre- 
sponded by mail, on Central States Theatre 
Corporation stationery, with agencies of the 
distributors of pictures respecting the leas- 
ing of pictures for exhibition at various 
theatres, including 76th and West Dodge 
Drive-In Theater and Council Bluffs Drive- 
In Theatre. Also, for both of those theatres, 
he has booked and books under written 
contracts pictures to be exhibited, and in 
many such bookings and contracts, has 
identified Central States Theatre Corpora- 
tion as the “exhibitor” by the use of that 
term, and also as the lessee executing the 
contract. In such execution, each of the 
contracts bore a stamped copy of the name 
“Central States Theatre Corp.”, which was 
followed by the printed word, “by,” and 
the handwritten signature of Frank D. 
Rubel. Many contracts were executed in 
that manner in 1954. The evidence, how- 
ever, also includes several contracts or pro- 
posed contracts for the leasing of pictures 
for exhibition, some in 76th and West Dodge 
Drive-In Theatre, some in Council Bluffs 
Drive-In Theatre, in each of which the 
exhibitor and maker of the contract is 
identified as “Omaha Drive-In Theatre Co.” 
or as “Midway Drive-In Co.,” as the case 
may be. Those latter contracts were ex- 
ecuted in 1955, none earlier than March 4, 
1955, most of them substantially later than 
that. 


But Mr. Rubel was not the only employee 
of Central States Theatre Corporation who 
procured leases of pictures for exhibition 
in each of the two theatres, whose manage- 
ment is in controversy. Other persons, 
employed by it as “film bookers” made 
such bookings, including Larry E. Day 
and Neil B. Adair. In both 1954 and 1955, 
Mr. Day, using Central States Theatre Cor- 
poration stationery, conducted correspond- 
ence with the Omaha office of Republic 
Pictures’ distributor respecting such book- 
ings for 76th and West Dodge Drive-In 
Theatre and Council Bluffs Drive-In Thea- 


Trade Regulation Reports 


Cited 1960 Trade Cases 
U.S. v. Central States Theatre Corp. 


77,289 


tre. And during the same interval, as a 
booker for Central States Theatre Corpora- 
tion, and on its identifying printed forms, 
he repeatedly sought booking confirmations 
for films for exhibitions in many theatres 
in Nebraska, and including 76th and West 
Dodge Drive-In Theatre, and for Council 
Bluffs Drive-In Theatre, in which the 
identity of the exhibiting theatres, and the 
names of the films involved, and the dates 
of exhibition were disclosed. And, on 
October 21, 1954, “Neil B. Adair Central 
States Theatre Corp.,” by telegram to the 
Omaha office of Republic Pictures, sought 
the enlargement of exhibition time for a 
film to be exhibited in Council Bluffs Drive- 
In Theatre. 


[Transaction of Business in Nebraska] 


In the processing of its booking opera- 
tions in the Omaha area, Central States 
Theatre Corporation, with substantial regu- 
larity, paid with its own checks the license 
fees for pictures by it booked for exhibition 
in various Nebraska theatres, including 76th 
and West Dodge Drive-In Theatre, and in 
Council Bluffs Drive-In Theatre. In mak- 
ing such payments, it sometimes made pay- 
ment on account of a single theatre, but 
more regularly paid for the use of films 
in several theatres through a single check. 
The other Nebraska theatres included houses 
in Hastings, Holdrege, York, Columbus, 
Kearney, Norfolk, Albion and Fremont. 
Only the one Iowa theatre was involved 
in the payments now recalled. In making 
these payments, Central States Theatre 
Corporation prepared, or procured, a state- 
ment or voucher identifying the several 
pictures involved, and the information for 
each of them upon its exhibition dates, and 
theatre and town or city of its location, 
and the rental fee. It thereupon paid for 
all rentals disclosed on the voucher by the 
single check in favor of the distributor 
providing such pictures. And promptly, 
thereupon, it billed each theatre for, and 
from it collected, the rentals on pictures 
thus paid for, which had been exhibited 
in such theatre. The rentals for pictures 
exhibited in 76th and West Dodge Drive-In 
Theatre and Council Bluffs Drive-In Thea- 
tre were paid in the first instance by Cen- 
tral States Theatre Corporation, and by it 
later collected from the corporate operator 
of each theatre in that way. 
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Central States Theatre Corporation upon 
this submission argues that dll of its ac- 
tivities in connection with the booking and 
scheduling of pictures for 76th and West 
Dodge Drive-In Theatre and Council Bluffs 
Drive-In Theatre were merely steps in the 
way of obtaining verification of film sched- 
ules, incident to its disbursing, bookkeeping 
and accounting operations for those theatres. 
That those activities facilitated its financial 
operations and record keeping for the two 
theatres is certainly true. But they went 
much farther. They assured the provision 
of pictures, the aggregate admission prices 
for whose exhibition constituted the major 
part of the income of the theatres, and 
which even attracted the customers whose 
purchase of refreshments made up much 
of the rest of that income. They were a 
vital and essential part, probably the most 
vital and essential, of the service rendered 
by any one in the management of both 
theatres. And Central States Theatre Cor- 
poration performed that service. It per- 
formed that service no less certainly because 
the execution of its details, and the exercise 
of discretion in respect of it, were com- 
mitted principally to its employee Frank 
D. Rubel. But, as has already been found, 
other employees of Central States Theatre 
Corporation than Frank D. Rubel also par- 
ticipated in the booking operations for 
those two theatres as a feature of their 
management. 


In its operation of 76th and West Dodge 
Drive-In Theatre, Omaha Drive-In Theatre 
Company, through Bernard Dudgeon, its 
local manager, had on hand a supply of 
Central States Theatre Corporation sta- 
tionery. How widely and generally such 
stationery was actually used may not be 
found with certainty. But it was employed 
for the purpose, among others, of writing 
and transmitting “inter office communica- 
tions” between Omaha Drive-In Theatre 
Company and Mr. Dudgeon on the one 
hand, and on the other Mr. Rubel in his 
office in the quarters of Central States 
Theater Corporation. 


That Central States Theatre Corporation 
has not had a license to do business in 
Nebraska, and now has no such license is 
true and is found by the court. But the 
court, upon the basis of all of the evidence, 
further finds that through 1954 and 1955, 
and thereafter until the time of trial, that 
corporation, in the way of its managerial 
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services to Omaha Drive-In Theatre, actu- 
ally was. transacting business within the 
state of Nebraska, which is coterminous with 
the District of Nebraska. And the court 
further finds that the participation by 
Frank D. Rubel in the meeting of Febru- 
ary 4, 1955 (next hereinafter considered), 
and in the events which occurred thereafter 
incident fo that meeting, was also the act of 
Central States Theatre Corporation, and an 
aspect of its transaction of business in 
Nebraska. 


[The First Meeting] 


On an inexactly identified date late in 
January, 1955, Frank D. Rubel was in 
Omaha. While there, he called on J. Robert 
Hoff at the latter’s office at 1712 Jackson 
Street, Omaha. In the course of that con- 
versation, Mr. Hoff said to Mr. Rubel that 
he had recently theretofore observed in an- 
other city a method of advertising used by 
Drive-In Theatres which he considered prob- 
ably to be effective and economical. And 
he explained it as involving the joinder by 
the operators of all Drive-In Theatres in a 
community in the purchase of group news- 
paper advertising space in substantial size, 
and the insertion into that space of adver- 
tising by all of them. The advertising thus 
inserted in each stch publication was of two 
kinds, first, a generalized recommendation 
of Drive-In Theatres as such, and, secondly, 
individualized publicity whereby each ex- 
hibitor participating in the project offered 
support of a particular program to be shown 
by it. Mr. Hoff professed to see opportunity 
in that type of advertising, first for the 
attraction of reader interest by means of the 
consolidation of Drive-In advertisement in- 
stead of scattering individual advertisements 
through the paper, and secondly, for economy 
through an arrangement whereby all par- 
ticipating advertisers would share the cost 
of the single generalized recommendation, 
and the owner of each theatre would pay 
such additional amount as should be charged 
on account of the special publicity for its 
own program, Some general discussion of 
other problems of the operators of Drive-In 
Theatres in the area also ensued between 
Messrs. Rubel and Hoff; and the interview 
closed with an inexact understanding be- 
tween them that the operators of Drive-In 
Theatres in the area ought shortly to meet 
and discuss their mutual problems, and, 
without any resolution upon a date, a broad 
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agreement that tney would try to bring 
about a conference of that nature during 
Mr. Rubel’s next trip to Omaha. In con- 
nection with the possibility of such a meet- 
ing, Mr. Rubel suggested that when he 
came to Omaha he usually lodged at the 
Blackstone Hotel, and that it might be a 
convenient place for such a meeting. That 
conversation occurred only a few weeks or 
days before the time when Drive-In Thea- 
tres in the Omaha area would open their 
season for the year 1955. 


Mr. Rubel was next in Omaha on Febru- 
ary 4, 1955. On that day, at his suggestion, 
a meeting was had between four men active 
in the operation and management of certain 
of the Drive-In Theatres in the Omaha 
area. The meeting was held around a 
luncheon table in a large public dining room 
on the ground floor in the Blackstone Hotel. 
It lasted for about two hours, commencing 
at or shortly after noon. Before the meeting 
information had been given by, or at the 
direction of, Frank D. Rubel to Messrs. 
Bernard Budgeon, J. Robert Hoff, Norman 
S. Gould and Solomon John Francis that it 
would be held, and that they were invited 
to attend. Their respective positions with 
the operators of Drive-In Theatres in the 
Omaha area have already been noted. An 
effort had also been made to communicate 
with Ralph Blank, the president, and Wil- 
liam Miskell, the Vice President, of Benson 
Drive-In Corporation, operator of the Sky 
View Drive-In Theatre, of which Ralph 
Blank was manager, and to advise them of, 
and invite them to, the meeting. But they 
were not reached, and on February 4, 1955 
were both in New York City. Nor did 
Solomon John Francis, in behalf of the 
Golden Spike Drive-In Theatre, attend the 
meeting. It was attended by Bernard Dud- 
geon, the local manager of Omaha Drive-In 
Theatre Company, operator of 76th and 
West Dodge Drive-In Theatre, J. Robert 
Hoff, President of Midwest Drive-In Thea- 
tre Company, operator of Airport Drive-In 
Theatre, Herman S. Gould, Secretary-Treas- 
urer and Managing officer of Center Drive-In 
Theatre Company, operator of 84th and 
Center Drive-In Theatre, and Frank D. 
Rubel, supervising manager of 76th and 
West Dodge Drive-In Theatre, and Council 
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Bluffs Drive-In Theatre, and employee, in 
that behalf, of Central States Theatre Cor- 
poration, During the course of the meeting, 
on the mention by one or more of the par- 
ticipants that Solomon John Francis was 
not present, J. Robert Hoff left the table 
briefly, and communicated by telephone 
with Mr. Francis, who advised Mr. Hoff 
that he had been detained but would try to 
reach the meeting while it was still in 
progress. He never arrived. And another 
participant withdrew temporarily and tried 
unsuccessfully to reach by telephone either 
Ralph Blank, the President, or William 
Miskell, Vice President, of Bendon Drive-In 
Theater Corporation, operator of Sky View 
Drive-In Theatre, both of whom were in 
New York City. 


The four participants in the meeting ate 
lunch, and during the meal discussed the 
problems of their common business, especially 
in view of the imminent opening of the 
Drive-In Theatre season in the Omaha area. 
Their discussion dealt with the entire condi- 
tion locally of the business, but it was 
concerned particularly with the following 
subjects: (a) wages of snack bar employees; 
(b) wages of ramp boys; (c) a program for 
advertising in the Omaha World Herald, 
with special reference to group advertising; 
(d) a minimum admission charge for shows, 
and as an incident thereto the limitation in 
number of special occasions on which re- 
duced prices would be granted; (e) refresh- 
ment prices; and (f) the management of 
expiration of labor contracts looking to 
possible group bargaining with employees.” 

During the meeting, the men present dis- 
cussed and disclosed, in connection with 
each of those subjects, the practice in re- 
spect of it which had obtained in their 
respective theatres during the 1954 season. 
No one really presided over the meeting, 
although Frank D. Rubel took a leading 
part in it. His experience and personality 
substantially fitted him for that course. The 
conversation was discursive, not closely 
channeled or formalized by the use of mo- 
tions or votes. Nevertheless, an effort was 
made to assess the opinions on the differ- 
ent questions of those who were present. 
No minutes or records of the discussion 
were made or kept by any participant. 


14Z.et it be understood that the court does 
not declare or intimate that the subjects were 
discussed in that sequence. They almost cer- 
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[Matters Discussed in First Meeting] 


In the course of the discussion, the men 
present concurred in the opinion that, with 
a special but inexact tolerance towards 
Golden Spike Drive-In Theatre, in respect 
of snack bar employees, a fair and reason- 
able opening wage for a work week of 
about thirty hours would be $16.00 per 
week, with a possible increase of $2.00 per 
week after four weeks of service, and that 
a fair and reasonable wage for ramp boys 
would be $15.00 to $16.00 per week. 


The discussion respecting newspaper ad- 
vertising was directed principally, and so 
far as the evidence shows entirely, towards 
advertising in the Omaha World Herald. 
Upon that point, for example, Council 
Bluffs Drive-In Theatre had and has a 
special problem in that, as a matter of rea- 
sonable publicity, it had and has to adver- 
tise in two daily newspapers, both the 
Omaha World Herald, on account of its 
large ‘Council Bluffs circulation, and the 
Nonpareil, which is its “local paper.” Upon 
this subject, and with particular relation to 
the Omaha World Herald, Mr. Hoff’s 
earlier suggestion to Mr. Rubel, supra, was 
advanced and discussed. And the partici- 
pants in the meeting agreed that they would 
undertake to join in a group advertisement 
of Drive-In Theatres containing both pub- 
licity advancing the claims of such theatres 
generally, and also individual advertising 
of each exhibitor concerning its own pro- 
grams, with the understanding that all co- 
operating theatres would share ratably in 
paying the charge for the generalized part 
of the advertisement, and each theatre would 
pay the charge for its individual advertising, 
with the understanding that the total ex- 
pense of such advertisement to each theatre 
should not exceed $120.00 per week. And it 
was agreed that advertising by an individual 
theatre of first run pictures or stage attrac- 
tions should be left entirely to the choice, 
both in respect of the manner of offering 
the publicity and on the score of cost, of 
the exhibiting theatre. 


In the matter of the price of admission 
to the Drive-In Theatres, it was agreed 
that a fair minimum price for regular in- 
dividual admissions would be sixty-five 
cents, with the exception of what were 
called “Buck Nights,” and no exhibitor 
should conduct a “Buck Night” more fre- 
quently than once a week until after Sep- 
tember 1. And the men present agreed that 
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their respective theatres would follow that 
program respecting admission prices. Actu- 
ally, the sixty-five cents minimum regular 
admission price had been their practice dur- 
ing the 1954 season, with occasional excep- 
tions at individual theatres for particular 
programs. 

The reference to “Buck Night” prompts 
an explanatory finding. It is only one of 
several supposedly crowd attracting devices 
resorted to in the Drive-In Theatre busi- 
ness, and among most of the Omaha Drive-In 
Theatres. Briefly identified, they included 
and include: 


BUCK NIGHT 


A night on which a single fee of one 
dollar is charged for a car and all of 
its occupants, irrespective of their number; 


FIRST NIGHTERS 


A practice whereunder, by use of an 
identifying sticker, the driver and the 
car are admitted free, but all other 
occupants of the car pay regular ad- 
mission prices; 


DRIVER PASSES 


A device whereby an Omaha chain gro- 
cery gives without charge to its in- 
dividual customers passes to a Drive-In 
(Theatre for the admission of the cus- 
tomer holding the pass, but only as to 
a car driver, The passes are provided 
by the theatre to the chain store, and 
in return the chain store provides ad+- 
vertising for the theatre through signs 
in its store and in television shows; 

60 CENT EARLY 

BIRD ADULT 
An arrangement whereby during an in- 
terval of about thirty minutes befcre the 


opening of a show, adults are admitted 
for sixty cents, and 


YELLOW ROSE SHOW 
A device of admitting without charge 
to a show whose title mentions a par- 
ticular color, all persons in cars, or 
ladies wearing dresses, of that color. 
e. g. the show “The Yellow Rose of 
Texas?” 


The evidence does not disclose that the 
discussion of the meeting dealt with any of 
those devices, except Buck Night. That is 
probably true, because it was the device 
resorted to from time to time by all, or 
nearly all, of the Drive-In Theatres in the 
area. 

‘Concerning refreshment prices, it was 
suggested that a fair schedule for such 
prices would be: 
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Popcorn— 15 cents 
Drinks— 7 oz. 10 cents 
18 oz. 25 cents 
Larger, 35 cents or more 
Hotdogs— 20 cents 


Hamburger—25 cents 


But no agreement or undertaking was made 
that any such price schedule would by any 
operator be put into effect. However, it 
was generally agreed that the refreshment 
price schedule theretofore observed by each 
of the represented theatres was essentially 
conformable to that schedule, with the reser- 
vation of the fact that their respective 
practices in the quantities of items of re- 
freshment individually sold varied consider- 
ably, and that their quoted prices varied 
accordingly. 


After discussion of the labor contract ex- 
periences of the represented theatres, it was 
agreed that they had an economic interest in 
having all labor contracts in the enterprise 
within the Omaha area expire at a common 
date, and that, with a view to bringing about 
such a practice, no new labor contract should 
be agreed to for application to any repre- 
sented theatre which should extend beyond 
the end of the 1955 Drive-In Theater 
season. 


During the conference, also, one of the 
participants other than Frank D. Rubel ad- 
vanced the suggestion that it would be 
in order to erect a program whereby a 
penalty might be imposed on any operator 
who should thereafter fail to conform to the 
arrangements that had been discussed and 
agreed upon. And a device was proposed 
whereby a penalty of $100.00 might be im- 
posed for such a “violation.” But no agree- 
ment upon that subject was reached. Not 
all of those present treated the proposal 
seriously. Besides, it was recognized that 
any practical device for the enforcement of 
such a penalty would probably be indefen- 
sibly complex. 


[Agreement Reached] 


But, without formal motions, votes or 
record, the men attending the meeting did 
agree that (a) to the extent only that they 
had reached agreement, supra, respecting 
wages to snack bar employees, and ramp 
boys, newspaper advertising in the Omaha 
World Herald, minimum admission prices, 
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with limitation upon the resort to “Buck 
Nights,” and the achievement of a common 
expiration date of labor contracts,® and (b) 
subject to verification of the details of the 
points on which they had agreed, their re- 
spective theatres would, in their 1955 season 
then about to open, follow the program thus 
agreed upon. It is here repeated that no 
agreement was reached governing the prices 
that would be charged for refreshments. 
While no arrangement was made for an 
early further meeting, the court considers 
and finds, from collateral evidence touching 
the subject, that the participants in the 
meeting left it with the impression that they 
would have such a further meeting at which 
it was desired that Mr. Ralph Blank or Mr. 
William Miskell and Mr. Solomon John 
Francis might be present. For the collabor- 
ation in the contemplated program of Sky 
View Drive-In Theatre and Golden Spike 
Drive-In Theatre was desired, and as the 
court believes and finds, was to be sought 
actively. 


[Memorandum of Meeting] 


While no arrangement was made at the 
meeting that any one of the participants 
should prepare and circulate a summary of 
its action, Frank D. Rubel actually and 
promptly did that. February 4, 1955 fell 
on a Friday. And it found Mr. Rubel in 
Omaha, some one hundred fifty miles dis- 
tant from Des Moines, and his normal cleri- 
cal assistance. The next regular business 
day was Monday, February 7, 1955. 


On February 7, 1955, in his Des Moines 
office, Frank D. Rubel prepared and had 
typed in several copies the following mem- 
orandum, copies of which, unsigned, he sent 
with signed covering letters to the other 
participants in the meeting: 


“The following items in mutual interest 
were agreed upon— 


1: All snack bar employees are to re- 
ceive $16.00 weekly to start with (approxi- 
mately 30 hours per week), and will be 
eligible for a $2.00 weekly additional after 
having worked four weeks. It is under- 
stood that the Golden Spike could pay 
a dollar or two weekly additional for car 
allowance. 


2. Ramp boys are to receive $15 to $16 
weekly. 


ce 


% Which, in these theatres, have application 
largely to projection machine operators. 


Trade Regulation Reports 


1 69,836 


77,294 


3. Re: Omaha Newspaper—all four 
theatres agree that they will advertise in 
a daily column but that the total advertis- 
ing expense for each theatre is not to be 
fin excess of $120.00 per week, each week 
to begin on a Sunday. OTE: Any 
common heading or border space would 
be divided and paid for pro rata by the 
cooperating theatres and the newspaper 
would be instructed to bill this accordingly. 


Further note that the space could be 
taken by the individual theatre in any 
way they see fit, just so the total amount 
does not exceed the $120.00 maximum per 
week. On any first run or stage attrac- 
tion the theatre can spend whatever 
amount it deems desirable. 


4. No theatre is to charge less than 65¢ 
regular admission except on Buck Nights 
from opening to September 1. 


5. No more than one Buck Night 
weekly will be used by any theatre from 
opening until September 1. 


6. The following snack bar prices were 
suggested: 


Popcorn— 15¢ 
Drinks— 7 oz.—10¢ 
18 oz.—25¢ 
Larger—35¢ or more 
Hotdog— 20¢ 


Hamburger—25¢ 


7. No labor contract shall be agreed to 
by.any theatre to extend beyond the 1955 
Drive-In Season.” 


His covering letter to Herman Gould 
follows: 


“CENTRAL STATES Theater Corporation 
Myron N. Blank, President 


Executive Offices 
Paramount Building 
Des Moines, Iowa 
Tel. 3-5287 


February 7, 1955 
Mr. Herman Gould 
Center Drive-In 
84th and Center 
Omaha, Nebraska 
Dear Herman: 


Attached hereto is copy of memo outlin- 
ing items which we discussed at luncheon 
in Omaha. It is my understanding that 
you will discuss the attached with Sol 
Francis and if they agree to these items, 
we will be guided accordingly. 


Please let me hear from you after you 
have talked to Sol. 
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Kindest regards. 
Very cordially, 
/s/ Frank 


Frank D. Rubel 
FDR:ck 


ec: Bernard Dudgeon 
A carbon copy of that letter was sent to 
Bernard Dudgeon. And Messrs. Dudgeon 
and Gould, or at least Mr. Gould, shortly 
after its receipt took the covering letter and 
the copy of memorandum enclosed with it 
to Solomon John Francis at his office in 
Omaha. 

Mr. Rubel’s covering letter to J. Robert 
Hoff follows: 


“CENTRAL STATES THEATRE 
CORE: 
Paramount Building 
Des Moines 9, Iowa 


Mr. Bob Hoff 
Ballantyne Company 
1712 Jackson 
Omaha, Nebraska 


Dear Bob: 

Enclosed herewith is copy of memo of 
our discussions in Omaha last Friday. I 
am also sending a copy of the attached 
to the others who attended the meeting. 
{f all four Drive-Ins who attended the 
meeting agree to the attached, it will go 
into effect. If they don’t agree, of course, 
it will not. 

I did not put anything in the memo 
about any $100 forfeit by any theatre that 
did not live up to the agreement on news- 
paper space as this is quite involved and 
would have to be put into escrow in the 
bank and would require some further 
thought. If you want it and want to work 
it out, | am perfectly agreeable to it. 


Will see you in Saint Louis. 
Very cordially, 


HEAT BOL 
Frank D. Rubel 
FDRick 
cc: Bob Huntling 
c/o Airport Drive-In Theatre 
Carter Lake, lowa 
To Bernard Dudgeon, besides the carbon 
copy of the foregoing covering letter to 
Herman Gould, Mr. Rubel sent a covering 
letter, of which he also Sent a carbon copy 
to Ted Belles, then the local manager of 
Council Bluffs Drive-In Theatre, and along 
with each copy of that letter he enclosed a 
copy of the memorandum to which the 
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covering letter referred. The covering letter 
thus sent to Messrs. Dudgeon and Belles 
was in this language: 


“Frank D. Rubel Des Moines 


February 7, 1955 
Bernard Dudgeon 
Omaha Drive-In 

Please note the attached copy of memo 
of various items which were discussed at 
our luncheon meeting last Friday in 
Omaha. If this plan is adopted and 
agreed to by all parties, of course we will 
follow it to the letter. 

Unless you hear from me to the con- 
trary, please plan to conform to the at- 
tached memo. 

Kindly acknowledge receipt of this letter. 
FDR:ck Frank D. Rubel” 
cc: Ted Belles 


Also, late in the afternoon on February 7, 
1955, Frank D. Rubel, by long distance tele- 
phone, called Ralph Blank, whom he reached 
at the latter’s home in Omaha, and dis- 
cussed with him the meeting which had 
been held on February 4, 1955. In the 
course of that discussion, he told Ralph 
Blank the substance of the discussion at the 
meeting, and Ralph Blank made notes in 
ink on an unused mailing envelope upon 
that telephone conversation. Without copy- 
ing those notes, the court observes and finds 
that both in sequence and in verbiage, they 
follow in essence the language of the memo- 
randum which Mr. Rubel prepared on Feb- 
ruary 7, 1955. The fidelity of Ralph Blank’s 
notes to the memorandum is sufficiently 
complete that it would excite suspicion 
touching its preparation by Mr. Blank dur- 
ing the telephone conversation, but for 
one circumstance. That circumstance is 
that Mr. Rubel had prepared the memo- 
randum on the very day the conversation 
occurred, and almost inevitably conducted 
the conversation with a copy of the memo- 
randum before him. 


[Agreement Reflected in Memorandum] 


And on February 9, 1955, Ralph Blank 
received in his mail a copy of the memo- 
randum prepared by Frank D. Rubel on 
February 7, 1955.% Ralph Blank’s handling 


16 At this point, the court observes an incon- 
gruity in Ralph Blank’s testimony and record. 
He made a note in ink on a ‘‘Central States 
Theatre Corp.’’ envelope to the effect ‘‘the 
enclosed’”’ (identified as the copy of the memo- 
randum) was received in that envelope on Feb- 
ruary 9, 1955. But the envelope bears a postal 
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of that memorandum is mentioned early 
hereafter. 


The memorandum of which duplicates 
were thus made and circulated, and the 
covering letters with which certain of the 
copies of it were transmitted, have been 
copied herein for the reason that they are 
in evidence, and to the court appear to have 
persuasive probative significance. The memo- 
randum, prepared so early after the meeting, 
is convincing evidence of what principally 
transpired at the conference. It was written 
by an active participant in the meeting, and 
transmitted to the others who were present 
(as also to Messrs. Francis and Ralph 
Blank, whose cooperation was desired). And 
it fairly reflects in respect of several—not 
all—of the features of its subject matter an 
“agreement,” not merely a “suggestion.” 
And the covering letters serve to support 
and confirm the view that the participants 
in the meeting resolved upon action in ex- 
ecution of the agreement. Thus to J. Robert 
Hoff, Frank D. Rubel said, inter alta. 


“Tf all four Drive-Ins who attended the 
meeting agree to the attached, it will ¢o 
into effect. If they don’t agree, of course, 
it will not.” 


And to Dudgeon and Belles, over the opera- 
tions of each of whom he held directory 
authority, he wrote: 


“Tf this plan is adopted and agreed to 
by all parties, of course we will follow it 
to the letter. Unless you hear from me 
to the contrary, please conform to the 
attached memo.” 


From all of the evidence, the caurt finds 
that, of the men who attended the February 
4 1955 meeting, none signified any dissent 
from the reflection of their understanding 
as contained in Frank D. Rubel’s memo- 
randum prepared on February 7, 1955. It is 
true that as witnesses upon the trial, each 
of them denied that any real agreement was 
reached upon any of the points raised be- 
yond an understanding that the operating 
ideas reflected in the memorandum were 
fair and reasonable. But the court is con- 
vinced that in that position they are in- 
accurate and unrealistic in the light of the 


meter stamp dated at ‘‘Des Moines, Iowa’’ on 
“Feb 8 ’54,’’ thus exactly a year before any 
possible mailing date. This feature admittedly 
excites some suspicion of the correctness of 
Ralph Blank’s notations. But it is hardly re- 
garded as persuasive. Admittedly, the memo- 
randum was sent to and reached him. 
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context of the meeting, and the entire evi- 
dence regarding it. 


[Existence of Agreement] 


The court, therefore, considers and finds 
that the agreement of the parties to the 
meeting, in behalf of their respective prin- 
cipals and theatres, was that, to the extent 
that they agreed upon wages of snack bar 
employees and ramp boys, Omaha World 
Herald newspaper advertising, admission 
prices with restrictions on Buck Nights, 
and the time for the expiration of future 
labor contracts, vide supra, they would fol- 
low those undertakings in their operations 
during 1955. And, although the men present 
are considered to deny what is now said, 
they further understood and agreed that an 
effort would be made to sectrre the con- 
currence in their course by Ralph Blank, in 
behalf of Sky View Drive-In Theatre, and 
Solomon John Francis, in behalf of Golden 
Spike Drive-In Theatre. Despite the denials 
by those present of that phase of the under- 
standing, the totality of the evidence points 
clearly to its existence. And, among the 
items of such evidence, are the efforts dur- 
ing the meeting to reach Ralph Blank and 
William Miskell and Solomon John Francis, 
and the direct approaches very early after 
the meeting to both Ralph Blank and 
Solomon John Francis. 


There is, of course, a possibility that it 
was further agreed at the meeting that if 
Ralph Blank and Solomon John Francis, or 
either of them, refused or failed to adhere 
to, and conform with the agreement made at 
the meeting, such agreement would not be 
regarded as effective at all, even among the 
men who attended the meeting, and upon 
their respective theatres. An implication to 
that effect may be perceived in some of the 
evidence, but only vaguely and unconvinc- 
ingly. The very men who may be regarded 
as having the ability and the interest to sup- 
port such a further agreement are in no 
position to do so, since they deny that any 
real agreement at all was made. Some in- 
struction on this subject might have been 
derived from the covering letter wherewith 
Frank D, Rubel transmitted the copy of his 
memorandum of February 7, 1955 to Ralph 
Blank. As a witness, Ralph Blank declared 
that there was no such covering letter. But 
the court is convinced that that declaration 
is untrue. Anyhow, no such letter is in 
evidence. 
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[Rejectors of the Agreement] 


Soloinon John Francis, for Golden Spike 
Drive-In Theatre, did not assent in any 
manner to the program outlined in the 
memorandum of Frank D. Rubel. Neither 
did he actively reject it. Actually, he evaded 
the expression of the decision upon it. 


However, Ralph Blank, for Sky View 
Drive-In Theatre, not only did not assent 
to, but took affirmative action against, the 
outlined program. It is here mentioned and 
found that Ralph Blank and Myron Blank 
are first cousins, and that in certain of 
Myron Blank’s theatre operations (evidently 
not including Sky View Drive-In. Theatre) 
Ralph Blank is beneficially interested, either 
in his sole behalf, or for himself and 
others associated with him, to the extent of 
substantially fifty percent. Nevertheless, after 
receiving the memorandum prepared by 
Frank D. Rubel, Ralph Blank took it to 
Mr. Paul F. Good, one of his attorneys, 
who, under date of July 8, 1955 prepared 
and, for his firm, supra, transmitted to the 
Assistant Attorney General of the United 
States, then in charge of the Antitrust Divi- 
sion, a single spaced three page letter com- 
plaining about the competitive practices in 
relation to Sky View Drive-In Theatre, not 
only of the four theatres represented by the 
defendants hereto, but also of Golden Spike 
Drive-In Theatre, in which Solomon John 
Francis was and is interested. The Depart- 
ment of Justice was thus activated. Shortly 
a Grand Jury investigation was set on foot. 
And this litigation was started. Exactly 
how early the parties defendant in this case 
became aware of their pursuit by the De- 
partment of Justice may not be determined. 
But from silence, if nothing else, they must 
have been and were aware early after Feb- 
ruary 7, 1955 that Messrs. Francis and 
Ralph Blank were not making common 
cause with them. 


[Agreement Abandoned] 


Each of the 76th and West Dodge Drive- 
In Theatre, the 84th and Center Drive-In 
Theatre, the Airport Drive-In Theatre and 
Council Bluffs Drive-In Theatre opened its 
1955 season as scheduled, and operated 
through the season, In their operations 
after such opening, they maintained a 
minimum admission price of sixty-five 
cents each for regular admission of an 
adult, except that at the extreme end of the 
season some of them had a lower general 
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admission price than sixty-five cents. Through- 
out the entire season, for particular pictures, 
admission prices somewhat higher than 
sixty-five cents were charged; and such 
higher prices were quite common. During 
the 1955 season, each such theatre occa- 
sionally, but how frequently may not be 
found with assurance, resorted to the “Buck 
Night,” or some other patron attracting 
price reduction device. However, none of 
the operators of any of those four theatres 
erected its admission price structure on the 
basis of the engagement entered into at the 
meeting of February 4, 1955. In reality, 
each operator pursued essentially the same 
price policy it followed through 1954. And 
what has just been said concerning the 
season of 1955 has essentially identical ap- 
plication to each subsequent season. 

Since February 4, 1955 there has been no 
group advertising in the Omaha World 
Herald—or any other newspaper—in behalf 
of the four theatres mentioned in the last 
preceding paragraph, or any of them. Nor 
have they, or any of them, observed or at- 
tempted to observe, any maximum prescrip- 
tion in reference to weekly advertising 
expenditures. The provisions reflected in 
Frank D. Rubel’s memorandum in relation 
to advertising simply have not been ob- 
served. And no attempt has been made by 
or in behalf of any operator of one of those 
theatres to observe them, or any of them. 

The evidence does not warrant or support 
an informed finding either as to the wages 
paid by the operators of 76th and West 
Dodge Drive-In Theatre, the 84th and 
Center Drive-In Theatre, the Airport Drive- 
In Theatre, and Council Bluffs Drive-In 
Theater, or any of them, in the 1955 season, 
or thereafter, to snack bar employees, or 
ramp boys, or as to their respective avail- 
able menus and unit prices for refreshments. 
There is some evidence in the record upon 
both of those points, but certainly not enough 
to establish a practice upon either of them 
in or at any theatre. 

Finally, it is not shown that the labor 
contracts of any of the theatres have been 
altered or remade, or otherwise affected by, 
or in consequence of, the engagements at 
the February 4, 1955 meeting. Nor is the 
status of such contracts, current as of the 
date of trial, intelligibly established. 


[Agreement Not Practiced] 


Actually, the several understandings, ar- 
rived at in the meeting of February 4, 
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1955, were never carried into practical effect. 
Early after the meeting, almost certainly 
by the opening of the 1955 Drive-In Theatre 
season, the evasiveness of Mr. Francis and 
the silence of Ralph Blank indicated beyond 
reasonable question that full adherence by 
the Drive-In Theatre operators of the 
Omaha area to the program outlined in 
the meeting, and reflected in Frank D. 
Rubel’s memorandum of February 7, 1955, 
was not, and would not be, obtainable. By 
or shortly after the middle of 1955, the 
imminence, if not the actual pendency, of 
a Department of Justice antitrust act in- 
vestigation certainly was brought home to 
the operators of the four theatres repre- 
sented at the February 4, 1955 meeting. 
Early in January, 1956, the Grand Jury 
inquiry was under way. Before the open- 
ing of the 1955 Drive-In Theatre season, 
there was neither time nor occasion for the 
initiation in its several details of the prac- 
tical operation of the agreed program. And 
very early after the opening of the season 
events, supra, warned the participants in 
the meeting that its operation would be 
quite improvident. It was not, therefore, 
put into practical operation. And that find- 
ing is not impaired by the circumstance 
that the admission price policy followed in 
1955, and thereafter, by the four Drive-In 
Theatres involved, conformed essentially 
to the agreement of February 4, 1955 upon 
that feature. It conformed also to the 
practice respecting admission prices which 
those theatres had respectively observed 
through 1954. Even in the matter of ad- 
mission prices, they took no action by which 
essential change was brought about. 


The court does not declare or find that, 
after the meeting of February 4, 1955, the 
participants in that meeting entered into any 
supplemental agreement formally abandon- 
ing any practical introduction of the engage- 
ments they made at the meeting, supra. 
On the contrary, by their failure, through 
inaction, to reassemble and reaffirm their 
adherence to the program agreed upon, 
and thus to get it under way, they suffered 
it to remain inoperative. In the event, it 
proved to be abortive. 


[Jurisdiction of Court] 


The jurisdiction of this court over the 
subject matter of this proceeding validly 
exists under Title 15 U. S. C., section 4. 
Except for a denial of the impact of the 
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matters charged on interstate commerce— 
dealt with shortly herein—such jurisdic- 
tion is not seriously challenged. 


It will have been observed, supra, that 
each of the defendants, Central States Thea- 
tre Corporation and Frank J. Rubel, challenges 
this court’s jurisdiction over its or his per- 
son and venue in the action as against it or 
him, and assails the validity of the service 
of process upon it or him, as the case may 
be. Those contentions are to be considered 
separately. 


[Corporate Presence—Service of Process] 


The corporate character of defendant, 
Central States Theatre Corporation has to 
be remembered. By Title 15 U.S. C., sec- 
tion 22, it is provided that: 


“Any suit, action or proceeding under 
the antitrust laws against a corporation 
may be brought not only in the judicial 
district whereof it is an inhabitant, but 
also in any district wherein it may be 
found or transacts business; and all proc- 
ess in such cases may be served in the 
district of which it is an inhabitant, or 
wherever it may be found.” 


Defendant, Central States Theatre Cor- 
poration, is not an inhabitant of the District 
of Nebraska. It is a Delaware corporation, 
and has its principal place of business in 
Des Moines, Iowa. It holds no permit to 
do business in Nebraska. But, as the court 
has found, supra, it actually transacts, and 
at the times material herein transacted, 
business in Nebraska, and it does that by 
virtue of its relationship to, and service for, 
Omaha Drive-In Theatre Corporation, in 
the latter’s operation of the 76th and West 
Dodge Drive-In Theatre. Saying which, 
the court recognizes that Central States 
Theatre Corporation does not have, and 
has not had at any time material herein, so 
far as the record in this case discloses, any 
property, real or personal, or bank account, 
within Nebraska. Nor, except Frank J. 
Rubel, does it have, or has it had, any 
employee in the state. And even he comes 
into the state only occasionally, though with 
fair regularity, and as business from time 
to time requires. Nevertheless, through 
him, and to a substantial extent through 
others of its employees, supra, Central States 
Theatre Corporation, with relative con- 
stancy, participates in the management of 


No such service was attempted, or is in- 
volved in the case. 
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the 76th and West Dodge Drive-In Theatre. 
And it was incident to that managerial 
service that this proceeding was brought 
against both Central States Theatre Cor- 
poration and Frank D. Rubel. The court, 
therefore, considers that, under the plain 
language of Title 15 U. S. C., section 22, 
the defendant, Central States Theatre Cor- 
poration, was properly made a defendant 
hereto. 


And, once made a defendant, it was 
amenable under the same section of the 
statute to service “in the district of which 
it is an inhabitant.” So, without purpose- 
less consideration whether it might validly 
have been served with process in Nebraska,” 
it is sufficient to say that it was subject 
to effective service of process in the South- 
ern District of Iowa. And it was served 
there. 


[Service of Corporation under 
Rule 4(d)(3)] 


The court is made aware that defendant, 
Central States Theatre Corporation, ap- 
pears to question the validity of the service 
of process on it which was thus made, and 
that upon the ground that the copies of 
summons and of the complaint should have 
been delivered to some other person than 
the man to whom they were delivered, in 
its behalf. By Rule 4(d)(3) of the Federal 
Rules of Civil Procedure, it is provided 
that: 


eG) ats Service shall be made as 
follows: (3) upon a domestic or foreign 
corporation by delivering a copy 
of the summons and of the complaint to 
an officer, a managing or general agent, 
or to any other agent authorized by ap- 
pointment or by law to receive service of 
process.” 


It will be noted that such rule requires 
only that he to whom the copy of the 
summons and of the complaint is delivered 
be an officer of the defendant corporation. 
It does not, as statutes sometimes do, erect 
a descending scale of officers with a re- 
quirement that to support the validity of 
service by delivery of the copy of process 
to one low in the scale, the availability of 
those higher than its recipient be negatived. 
The record shows that the copies of the 
present summons and complaint were de- 
livered to E. R. Lehman, Assistant Treas- 


© 1960, Commerce Clearing House, Inc. 


Number 167—141 
11-11-60 


urer of the corporation. That, as the court 
is persuaded, constituted valid service. 


[Venue Proper] 


Finally, this may be observed in relation 
to the inclusion as defendants hereto of, and 
the service of process on, both Central 
States Theatre Corporation and Frank D. 
Rubel. In this action, each of the defend- 
ants, Midwest Drive-In Theatre Company 
and Center Drive-In Theatre Company, is 
a corporation organized and existing under 
the laws of Nebraska, and is both found 
and transacting business in the District of 
Nebraska. The action, therefore, was one 
which might properly be brought in this 
district as to both venue and jurisdiction 
against those two defendants. And, that 
being true, it was proper for the plaintiff 
to institute the proceeding here and, upon 
due order by the court, to bring in, and 
provide for, the service of process upon, 
other alleged coconspirators domiciled and 
actually residing beyond this district. It 
was so held in the opinion of Judge San- 
born in United States v. Standard Oil Com- 
pany (C. G. E. D. Mo., Circuit Judges 
Sanborn, Van De Vanter, Hook and Adams 
participating), 152 F. 290, see especially 
pp. 295, 296 and 297. In that action, many 
defendants, both corporate and individual, 
challenged both venue and the validity of 
process and its service. But the Circuit 
Court upheld both venue and the process 
and service, affirmed its own jurisdiction, 
and later, on submission of the case, went 
on to decree. United States v. Standard Oil 
Company, 173 F. 177 (the same judges par- 
ticipating) which, with modification which 
is presently immaterial, was affirmed. Stand- 
ard Oil Company v. United States, 221 U.S. 1. 
In its opinion, the Supreme Court declared: 


“We are of opinion that in consequence 
of the presence within the district of the 
Waters-Pierce Oil Company, the court, 
under the authority of section 3 of the 
Anti-trust Act, rightly took jurisdiction 
over the cause and properly ordered no- 
tice to be served upon the non-resident 
defendants.” 


The same subject had been dealt with by 
Judge Sanborn in his earlier opinion in the 
case, though with much more exhaustive 
analysis, supra. 


[Service as to Individual Defendant] 
What has already been said herein in 
application of Title 15, U. S. C., section 22, 
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supra, is not applicable as against Frank 
D. Rubel. That section of the statute has 
pertinence only to corporations. And Frank 
D. Rubel is an individual. But this action 
under Title 15 U. S. C., section. 4, was 
originally instituted against the three corpo- 
rate defendants only. Several months after 
its institution, plaintiff in writing moved 
under Rules 15(a) and 21, Federal Rules 
of Civil Procedure, for leave to add Frank 
D. Rubel as an additional party defendant, 
and to amend its complaint’ accordingly. 
Upon notice and hearing, leave as requested 
was granted on January 16, 1957 (filing 30), 
and the amendment was filed at once. On 
the same day, upon separate written motion, 
an order of court was made and given that: 


“St appearing that the ends of justice re- 
quire that the following named non- 
resident defendant be brought before this 


court: 
Frank D. Rubel 
500 Paramount Building 
Des Moines, Iowa 


“It is therefore ordered that summons 
issue herein to the above named defend- 
ant and that service thereof be made by 
the United States Marshal for the district 
in which said defendant resides or may 
be found, pursuant to Section 5 of the 
Act of Congress of July 2, 1890,” (i. e. 
Title 15 U.S. C., section 5). 


Summons was issued on January 16, 1957 
for, and on January 18, 1957 at 500 Para- 
mount Building, Des Moines, Iowa, together 
with copy of the amendment to complaint, 
was served on Frank D. Rubel. Resort 
was thereby had to Title 15 U. S. C,, sec- 
tion 5, whose language follows: 


“Whenever it shall appear to the court 
before which any proceeding under sec- 
tion 4 of this title may be pending, that 
the ends of justice require that other 
parties should be brought before the 
court, the court may cause them to be 
summoned, whether they reside in the 
district in which the court is held or not; 
and subpoenas to that end may be served 
in any district by the marshal thereof.” 


Since section 4 of Title 15 U. S.-C. has to 
do exclusively with proceedings brought 
by the United States, the authority con- 
ferred by the language just quoted from 
Title 15 U..S. C., section 5, is, by its very 
terms, limited to cases in which the United 
States is a party. With that limitation, it 
is an effective enlargement of the area 
within which a defendant, especially an 
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individual, may be sued under Title 15 U. S. 
C. A., section 4.. That view has been judi- 
cially supported. Georgia v. Pennsylvania 
Railroad Company [1944-1945 TrapE Cases 
7 57,344], 324 U. S. 439; Greer, Mills & Co. 
v. Stoller (C. C. W. D. Mo.) 77 F. 1; Han- 
sen Packing Company Armour & Company 
[1932-1939 Trape Cases $55,127], (D. C. 
N. Y.) 16 F. Supp. 784; and 58 C. J. S., 
pp. 1166, 1167, Title Monopolies, sec. 117 
(a)(3)(4). Frank D, Rubel was, accord- 
ingly, properly brought into the action. 
And thus, equally with Central States Thea- 
tre Corporation, he is within the reach of 
the rule touching parties and service set out 
in United States v. Standard Oil Company 
(C. C. E. D. Mo.) 152 F. 290, and Standard 
Oil Company v. United States, 221 U. S. 1. 


[Notice of Hearing] 


Notice is taken at this point of separate 
contentions in their briefs by Central States 
Theatre Corporation and Frank D. Rubel 
first, that no judicial finding was made “that 
the ends of justice require that” such par- 
ties “be brought before the court” and, 
secondly, that if any such finding was made, 
it was made without hearing upon notice. 
Respecting the first such contention, it is 
observed that, as to each of those two de- 
fendants, it is factually untrue. An order 
with such finding was made on April 2, 
1956 (filing 4) as to Central States Theatre 
Corporation, and an order with like finding 
(filing 32) as to Frank D. Rubel was made on 
January 16, 1957. Respecting the second 
contention, it is simply recalled that notice 
of hearing and formal hearing are not made 
prerequisites to such an order or finding. 
United States v. Standard Oil Company, (C. C. 
E. D. Mo.) 152 F. 290, 292. 


[Service Within District Unnecessary] 


Then each of the two defendants now 
under discussion objects that it or he, as 
the case may be, has not been validly served 
with process within this District. That, of 
course, is true. Neither has been served at 
all within this district. But it was not, and 
is not, necessary that either be served here, 
supra. (See Title 15 U. S. C., section 22, 
with relation to Central States Theatre Cor- 
poration, and Title 15 U. S. C., section 5, as 
to Frank D. Rubel). 
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[Restraint of Trade] 


With exceptions that are presently inappli- 
cable, Title 15 U. S. C., section 1, provides 
that: 


“Every contract, combination in the form 
of trust or otherwise, or conspiracy, in 
restraint of trade or commerce among the 
several states, or with foreign nations, is 
declared to be illegal.” 


The exceptions, and a concluding section 
defining a violation of the foregoing pro- 
vision as a misdemeanor, and prescribing a 
penalty for it under the criminal law, com- 
plete the section. 


By Title 15 U. S. C., section 4, there is 
erected the procedure whereby the United 
States may effect the prevention or restraint 
of the violation of the provision of Title 
15 U. S. C. section 1. It follows: 


“4. JURISDICTION OF COURTS; 
DULY OB DISTRICTAA TEORNE YS: 
PROCEDURE 


The several district courts of the United 
States are invested with jurisdiction to 
prevent and restrain violations of sections 
1-7 of this title; and it shall be the duty 
of the several district attorneys of the 
United States, in their respective districts, 
under the direction of the Attorney Gen- 
eral, to institute proceedings in equity to 
prevent and restrain such violations. Such 
proceedings may be by way of petition 
setting forth the case and praying that 
such violation shall be enjoined or other- 
wise prohibited. When the parties com- 
plained of shall have been duly notified 
of such petition the court shall proceed, 
as soon as may be, to the hearing and 
determination of the case; and pending 
such petition and before final decree, the 
court may at any time make such tempo- 
rary restraining order or prohibition as 
shall be deemed just in the premises.” 


It is under the latter section that this action 
was brought and is pending, supra. 


Title 15 U. S. C., section 1, has frequently 
been construed and applied. Some twenty 
years after the enactment of the statute, in 
Standard Oil Company v. United States, 221 
U. S. 1, the Supreme Court held that, con- 
strued “in the light of reason,” it makes 
unlawful all contracts and combinations 
which amount to an unreasonable or undue 
restraint of trade in interstate commerce. 
Though frequently criticized as a palpable 
dilution of the plain and unambiguous lan- 
guage of the statute, thus the judicial amend- 
ment of a congressional act, that court’s 
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construction then made remains broadly 
effective. It has, however, undergone clari-+ 
fication in later rulings of the same court. 
Thus, the test of unreasonable or undue 
restraint has occasionally been resorted to 
by some litigants on the assumption that it 
supports the thesis that no violation of the 
statute occurs unless a determined minimum 
amount or percentage of a particular inter- 
state traffic or trade is affected. But that 
view has been rejected. And it has been 
held that Title 15, U. S. C., section 1, supra, 
makes unlawful all unreasonable restraints 
on interstate commerce, regardless of the 
amount of the commerce affected. And it 
has been established that it is the nature 
of the restraint, and its effect on interstate 
commerce, and not the amount of the com- 
merce, which are the tests of its violation. 
United States v. Socony-Vacuum Oil Company, 
[1940-1943 TrapE Cases J 56,031], 310 U. S. 
150, 225, n 59: Apex Hosiery Company v. 
Leader [1940-1943 Trane Cases { 56,039], 
310 U. S. 469, 485; United States v. Yellow 
Cab Company [1946-1947 Trane CASES 
157,576], 332 U. S. 218, 225; Montague and 
Company v. Lowry, 193 U. S. 38; White Bear 
Theatre Corporation v. State Theatre Corpo- 
ration [1940-1943 TrapE Cases J 56,222], (8 
Cir.) 129 F. (2) 600, 605; United States v. 
Paramount Pictures, Inc. [1948-1949 TrapE 
Cases. { 62;244),, 334. U.S.) 131, 1734. and 
United States v. Griffith [1948-1949 TraApE 
CASES { 62,246], 334 U. S. 100. 


[nterstate Commerce Involved] 


That interstate commerce is involved in 
the leasing of moving pictures for exhibition 
in the Omaha area Drive-In Theatres, their 
transportation to, withdrawal for exhibition 
from, and return to the Omaha offices of 
the several motion picture distributors, and 
their handling in successive transportations 
into and out from Omaha for numerous ex- 


Cited 1960 Trade Cases 
U. S.v. Central States. Theatre:-Corp. 


77,301, 


hibitions, while they remain within the reach 
and control of the distributors’ Omaha 
offices * appears to be settled. United States 
v. Crescent Amusement Company [1944-1945 
TRADE CASES { 57,316], 323 U. S. 173; Interstate 
Circuit Inc. v. United States [1932-1939 TravE 
Cases ¥ 55,205], 306 U. S. 208; Binderup v. 
Pathe Exchange, Inc., 263 U. S. 291, 309 
(which originated in this court); United States 
v. Shubert [1955 Trapvr Cases { 67,942], 348 
U. S. 222, 227; White Bear Theatre Corpora- 
tion v. State Theatre Corporation [1940-1943 
TRADE CASES {[ 56,222], (8 Cir.), 129 F. (2) 
600. And this involvement is not nullified by 
the circumstance that, in the course of their 
successive movements into the Omaha film ex- 
changes, therefrom to one after another ex- 
hibitor in Nebraska, Iowa and South Dakota, 
thence back to the Omaha film exchanges, and 
finally from the exchanges out of the area 
to other offices of the distributors, the pic- 
tures occasionally “pause” for inspection in, 
or reshipment from, the Omaha distributors’ 
offices, and to that limited extent “come to 
rest,’ as the defendants express it. That 
point was explicitly dealt with in Binderup 
v. Pathe Exchange, Inc., 263 U. S. 291, 309, 
to mention only one of several like rulings. 

And it is to be remembered that among 
the Drive-In Theatres in the Omaha area, 
and especially among the four represented 
at the February 4, 1955 meeting, were two 
which were located in lowa. Any movement 
of pictures from the Omaha offices of dis- 
tributors to either of those two theatres, or 
from either of those two theatres back to 
such Omaha offices, was openly and directly 
made in interstate commerce. 

Upon a slightly different subject, it is also 
observed that, even if it were granted that 
the business operations of a Drive-In Thea- 
tre is wholly local, that character would 
not be decisive in this litigation. Despite 
respectable authority to the contrary,” which 


4% The particulars of which, having already 
been discussed, need not be repeated. 

2 Among which is United States v. Starlite 
Drive-In, Inc. [1953 TRADE CASES { 67,495], 
(7 Cir.) 204 F. (2d) 419, cited and urgently ad- 
vanced in the briefs of counsel for the defend- 
ants. However, the present evidence is, in this 
court’s opinion, distinguishable from the indict- 
ment struck down in the Starlite ruling. To 
mention one point, it is shown here that the 
amount of rental receivable by distributors for 
films was and is, in many instances, directly 
dependent on the admission charges exacted by 
the distributors in the Omaha area. But this 
court also frankly acknowledges that it is quite 
disinclined to approve the reasoning of the 
Starlite case. The rulings of the Supreme 
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Court cited in the paragraph to which this foot- 
note is appended, of which two were rendered 
after the delivery of the Starlite opinion, appear 
to be both controlling and, in principle, perti- 
nent to the instant factual situation, and to the 
impact upon interstate commerce of the agree- 
ment now before the court. And the Starlite 
case has not invariably been accepted without 
distinction. Las Vegas Merchant Plumbers As- 
sociation v. United States [1954 TRADE CASES 
J 67,673], (9 Cir.) 210 F. (2d) 732, 741, n. 4 
(rejected as authority); United States v. Stirone, 
(3 Cir.) 262 F. (2d) 571, 579 (cited in support of 
dissent); United States v. Employing Lathers 
Association of Chicago and Vicinity [1954 
TRADE CASES { 67,756], (7 Cir.) 212 F. (2d) 
726, 730 (distinguished). 
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is cited on this submission, it is authori- 
tatively held that “wholly local business re- 
straints can produce the effects condemned 
by the Sherman Act.” United States v. Em- 
ploying Plasterers Association of Chicago 
and Vicinity [1954 Trape Cases f 67,692], 
347 U. S. 186, 189; United States v. Women’s 
Sportswear Manufacturers Association [1948- 
1949 TrapvE CASES { 62,390], 336 U. S. 460, 
464: Moore v. Mead’s Fine Bread Company 
{1954 Trape Cases { 67,906], 348 U. S. 115. 


[Vital Aspects of Agreement] 


Reverting to the agreement, so far as 
agreement was reached, at the February 4, 
1955 meeting, the court is convinced that its 
vital aspects were the engagement respect- 
ing minimum admission prices, and the pro- 
gram incident to advertising in the Omaha 
World Herald. Of less, and more remote, 
significance for present purposes were the 
understandings regarding the weekly wages 
of snack bar employees and ramp boys, and 
the expiration dates of labor contracts. The 
court is clearly convinced that the evidence 
does not persuasively support the plaintiff’s 
allegation of the making of an agreement 
respecting refreshment prices, supra. And 
it is also satished that plaintiff’s assertion 
of the making of an agreement to threaten 
a boycott of any distributors providing pic- 
tures for exhibition in Drive-In Theatres at 
prices less than those agreed upon remains 
unproved. There is a reference to that sub- 
ject in Mr. Good’s letter, supra. But it is 
quite without convincing support in the 
evidence. 


[Probable Effects of Agreements | 


But, limited to the aspects in respect of 
which there was an actual contractual en- 
gagement, the agreement, by its very nature 
and content, was calculated and designed 
unduly and unreasonably to restrain trade 
and commerce in the motion picture indus- 
try. Its normal and natural effect, if carried 
into execution, would be to deny to the 
potential patrons of Drive-In Theatres in 
the Omaha area the opportunity to observe 
moving pictures at Drive-In Theatres at 
admission prices arrived at in free, unre- 
strained competition between the exhibitors, 
and to the distributors in interstate com- 
merce of motion pictures the benefits of an 
open, free competitive market in the leasing 
for exhibition of their pictures, and finally 
to restrict and diminish the volume of news- 
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paper advertisement, whereby publicity, de- 
signed to attract the attention of patrons, 
would be given to the exhibitors’ respective 
programs. And a contract calculated to 
effect those results, without more, is by 
Title 15 U. S. C., section 1, “declared to 
be illegal.” The illegality is not obviated by 
the comparative “smallness” of the com- 
merce thus to be affected. Obviously, too, 
a contract of that character constitutes 
those who engage in its formulation a com- 
bination and conspiracy in restraint of trade 
and commerce. 


[Price Fixing Contract Illegal Per Se] 


Of the price fixing feature of the agree- 
ment, it should also be noted that under 
the Sherman Act a price fixing contract or 
combination is illegal per se. United States 
v. McKesson & Robbins, Inc. [1956 TRADE 
CASES J 68,368], 351 U. S. 305, 309, 310; 
United States v. Socony-Vacuum Oil Co. 
[1940-1943 TrapE CAsEs § 56,031], 310 U. S. 
150; United States v. Paramount Pictures, Inc. 
[1948-1949 TrapE CASES § 62,244], 334 U.S. 
131; Pavley Dairy Company v. United States 
(8 Cir.) 178 F. (2) 363. The language of 
Title 15, U. S. C., section 1, appears to be 
unequivocal upon that point. 


[Contract or Combination Sufficient | 


As the court has already found, the ac- 
tivities after the meeting of February 4, 
1955 of the participants in it, looking to its 
effective operation, were few, of brief dura- 
tion, and narrowly limited in their reach. 
They were principally conducted, or at least 
initiated, by Frank D. Rubel. They included 
(a) his preparation and his circularization 
among those present at the meeting of 
copies of the memorandum concerning its 
discussion and action, with an obvious view 
to obtaining confirmation of the engagements 
of the participants, (b) at least a conference 
with Solomon John Francis in an effort to 
enlist his adherence to the program, at 
which Frank D. Rubel was not present, and 
(c) his telephone communication with, and 
transmittal of a copy of the memorandum 
to, Ralph Blank, both in the hope of Ralph 
Blank’s joining in the arrangement. And 
this is also true. All of the Drive-In Theatres 
represented at that meeting maintained through 
the 1955 Drive-In Theatre season, and have 
since maintained, admission price policies 
which actually conform to the understand- 
ing arrived at in the meeting upon that 
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the 1954 season prices in effect in those 
theatres. And, as the court has already 
declared, it is convinced that the admission 
price policies of those theatres during and 
since the 1955 season, are attributable rather 
to inaction in persisting in the 1954 price 
structure than to conformity to the agree- 
ment of February 4, 1955. The failure of 
Solomon John Francis and Ralph Blank 
to join in the program resolved upon at 
the meeting very early disclosed both the 
almost certain practical inoperability of the 
program, and its probable peril, shortly to 
become a reality when Ralph Blank alerted 
the Department of Justice to the subject. 


But it is not necessary in a proceeding 
by the United States under Title 15 U.S. C., 
section 4, to prevent and enjoin the violation 
of Title 15, U. S. C., section 1, under an 
agreement made, or combination or con- 
spiracy erected, in violation of the latter 
section, that the United States prove, or 
even plead, either that the contract was 
actually effective through post agreement 
operations to, and did, accomplish its illegal 
purpose, or that the contracting parties 
possessed the power to. accomplish such 
purpose, or that any overt act was done in 
furtherance of the contract. The contract or 
combination itself supports the proceeding. 
Indeed, such contracts, without more, are 
also sufficient to sustain criminal prosecu- 
tions. Ethyl Gasoline Corporation v, United 
States [1940-1943 TrapE Cases { 56,013], 
309 U. S. 436; United States v. Trenton 
Potteries Company, 273 U. S. 392; United 
States v. Socony Vacuum Oil Company, Inc. 
{1940-1943 Trave Cases { 56,031], 310 U. S. 
150; Nash v. United States, 229 U. S. 373. 


[Withdrawal Subsequent to Proceeding] 


Moreover, the partial and eventually final 
withdrawal, subsequent to the institution of 
this proceeding, of defendant, Midwest Drive- 
In Theatre Company from the operation of 
Airport Drive-In Theatre was and is ade- 
quate to make this proceeding moot as to it. 
United States v. Trans-Missouri Freight Asso- 
ciation, 166 U. S. 290; United States v, Bates 
Valve Bag Corporation (D. C. Del.) 39 F. 
(2) 162. Even if its corporate dissolution ” 
were considered to have the effect of thwart- 
ing this proceeding as against it, that is not 
shown to have been accomplished. So far 


2 Which, not having occurred, is not con- 


sidered or discussed. 
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as the record discloses, it is still an existing 
corporation, with authority to engage in the 
operation of a Drive-In Theatre, even to 
resume the operation of Airport Drive-In 
Theatre. 


[Injunctive Relief] 


Necessarily confronted is the question 
whether, under all of the circumstances of 
the case, the court ought to enter the in- 
junctive order prayed for, or injunctive 
relief at all. Upon mature consideration, 
the court is convinced that it would not be 
prudent or proper to refuse to grant injunc- 
tive relief adequate in its reach to assure 
obedience by the defendants, and each of 
them, to Title 15 U. S. C.,, section 1, and 
that such relief should be granted. 


The making of a contract in the nature 
of a combination and conspiracy violative of 
Title 15 U. S. C., section 1, has been found. 
That finding has been made in the face of 
explicit and persistent denial of its existence 
by each of the parties defendant, and by the 
individuals who, in the meeting of February 
4, 1955, represented the corporate defend- 
ants. If the initial engagement in the com- 
bination and conspiracy be granted or, as is 
the present situation, determined, it has not 
been formally abandoned. That is not sur- 
prising. The participants in it could hardly 
deny that any combination or conspiracy 
was ever formed, yet, in the next breath, 
assert that such a combination or conspiracy 
was abandoned or terminated. And the 
defendants hereto are not thus inconsistent. 
The combination or conspiracy, therefore, is 
to be regarded as persisting. That conclu- 
sion is not nullified or impaired by the 
failure of the parties to it actively to carry 
it forward to effect. Considerations of pru- 
dence undoubtedly deterred them from decisive 
acts in furtherance of their engagements. 


Meanwhile, all of the defendants are still 
in existence and, with the exception of Mid- 
west Drive-In Theatre Company, engaged 
in the operation or management—or both— 
of the several theatres whose supposed in- 
terests inspired the meeting of February 4, 
1955. The court has already mentioned in 
this connection the position presently occu- 
plied by Midwest Drive-In Theatre Com- 
pany. As to all of the defendants, they 
remain in positions in which they are, able 
to, and unless restrained, may be expected 
to, take active steps to set their program 
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on foot. And their engagement of February 
4, 1955. sufficiently reflects their will to do it, 
if and when they shall suppose that they 
may proceed with impunity. 

Good reason appears, therefore, to exist 
for the entry of an injunctive order designed 
to prevent the further violation of Title 15 
U. S. C., section 1. A judgment and decree 
to that end will be made and, given. 


[Proposed Judgment and Decree] 


In its terms, the judgment and decree of 
the court will first adjudge and decree the 
combination and conspiracy herein found 
to exist to be in violation of Title 15 U. S. C, 
section 1, as requested in paragraph num- 
bered 1 of the complaint’s prayer. It will 
then grant the injunctive relief asked for 
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in paragraph numbered 2 of such prayer. 
Finally, it will tax the costs of this pace 
ing against the defendants. 


Counsel for plaintiff will forthwith pre- 
pare and submit to counsel for the defend- 
ants a form of judgment and decree in 
accordance herewith, for examination and 
approval as to form, or for suggested revi- 
sion or amendment; and, upon approyal as 
to form, shall submit the same to the court 
for entry and filing; or if defendants’ counsel 
shall tender objections to form or sugges- 
tions of revision or amendment, shall submit 
the proposed form of judgment and decree, 
along with such objections and suggestions, 
or either or any thereof, to the court for 
settlement, and for the entry and filing of 
the judgment and decree, as settled. 


[69,837] Fred Johnson Cement Block Co. v. The Waylite Co. and Zenith Concrete 


Products Co. 


In the United States District Court for the District of Minnesota, Fifth Division. 


No. 5-59 Civil 36. Dated June 22, 1960. 


Sherman and Clayton Antitrust Acts 
Temporary Injunction—Irreparable Injury—Lapse of Time.—A temporary injunction 
sought by a concrete block manufacturer against a supplier of light weight slag aggregate 
and a competing block manufacturer was denied for failure to show irreparable injury. 
The court pointed out that considerable time had already elapsed, both prior to the filing 
of suit and in preliminary motions, and stated that the relatively few months before trial 
would not substantially change the situation of the parties. 
See Private Enforcement and Procedure, Vol. 2, J 9026.15. 


Private Enforcement and Procedure—Additional Parties Defendant—Jurisdiction of 
the Court—A motion by a concrete building block manufacturer to add two additional 
parties as defendants in a private antitrust action was granted since the addition would not 
affect the jurisdiction of the court under Section 4 of the Clayton Act (Title 15 U.S. C. 
§ 15). 

See Private Enforcement and Procedure, Vol. 2, J 9026. 


For the plaintiff: Alton J. Olson and Lewis, Hammer, Heaney, Weyl & Halverson, 
by Gene W. Halverson, Duluth, Minnesota. 


For the defendants: Nye, Montague, Sullivan & McMillan, by James G. Nye, Duluth, 
Minnesota, for Waylite Co.; Johnson, Bruess & Davis, by Daniel A. Davis, Duluth, 
Minnesota, and Robins, Davis & Lyons, by S. Robins, St. Paul, Minnesota, for Zenith 
Concrete Products Co. Nelson, Boodell & Will, Chicago, Illinois, of Counsel for Waylite Co. 


Order 
Donovan, District Judge [Jn full text]: 
This matter is before the Court by virtue 
of plaintiff's motions as follows: 
1. To add parties defendant with leave 
to serve complaint upon them; 


2. For a temporary injunction pending 
final determination on the merits of the 
action. 
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The present hearing commenced at 10:00 
a.m. June 2, 1960, in Federal Court Room 
1 at Duluth, Minnesota. Plaintiff called 12 
witnesses. Testimony and argumeiits were 
concluded on June 8, 1960. 


The substance of the testimony in plain- 
tiff’s behalf had to do with the effect on 
small business of the type represented by 
plaintiff, brought about by the agreement 
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entered into by the defendants The Waylite 
Company (hereinafter called Waylite) and 
Zenith Concrete Products Company (here- 
inafter called Zenith). In the interest of 
brevity, repetition of what has already been 
said by the Court will be avoided.1. Appli- 
cable law on the merits was thoroughly 
briefed on motions disposed of by Memo- 
randum Order of April 18, 1960, and orally 
argued with reference to the two motions 
now. pending for determination.” 


[Exclusive Dealing] 


The evidence and testimony given by 
plaintiff emphasizes the hardship experi- 
enced by plaintiff in meeting competition in 
the area involved herein through the refusal 
of Waylite to sell light weight slag aggre- 
gate to plaintiff while selling the same ex- 
clusively to Zenith pursuant to contract. 


Plaintiff contends that as a result of de- 
fendants’ mutual agreement, making Zenith 
the sole supplier of light weight concrete 
building blocks made from the slag aggre- 
gate in said trading area, plaintiff has been 
irreparably damaged. 


Defendants contend the agreement in ques- 
tion is not per se a violation of law and hence 
at this stage of the proceeding a temporary 
injunction is not warranted. That to grant 
it would in effect be a prejudging of the 
case, which at best is questionable on the 
showing made in the instant matter. 


_ In this civil suit the affidavits supporting 
the motion for a temporary injunction, like 
the allegations of the amended complaint, 
are obviously directed at alleged violations 
of Sections 1 and 2 of the Sherman Anti- 
trust Act* and Section 4 of the Clayton Act.* 
The substance of plaintiff’s complaint is to 
the effect that defendants, by their agree- 
ment in writing and subsequent conduct, 
lessened competition and such action amounted 
to a “thorn in the side”® of plaintiff. 


Cited 1960 Trade Cases 
Fred Johnson Cement Block Co. v. Waylite Co. 
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[Business Recession] 


Defendants’ showing by opposing affida- 
vits and cross examination of plaintiff’s wit- 
nesses tends to attribute plaintiff’s difficulties 
to a business recession during 1958, 1959 
and 1960, despite the immense tonnage moving 
in and out of Duluth by virtue of the im- 
petus of the accomplished St. Lawrence 
waterway project.® 


What determines and characterizes a 
competitive market in the instant case? Is 
Waylite’s product so superior to other types 
available to plaintiff as to put its suggested 
substitutes outside the pale of market alter- 
native? 

It has been said by a most respectable 
authority * that “In considering what is the 
relevant market for determining the control 
of price and competition, no more definite 
rule can be declared than that commodities 
reasonably interchangeable by consumers 
for the same purposes make up that ‘part 
of the trade or commerce,’ monopolization 
of which may be illegal. * * * Industrial 
activities cannot be confined to trim cate- 
gories. Illegal monopolies under § 2 [of the 
Sherman Act] may well exist over limited 
products in narrow fields where competition 
is eliminated.” 


[Temporary Injunction] 

What is the situation disclosed by file 
and testimony, determinative of the motion 
for a temporary injunction? Initiation of 
the suit was delayed for months and finally 
commenced in August, 1959. Two General 
Terms of Court have since passed by reason 
of motions preliminary to trial. Trial on 
the merits must now await the December, 
1960, term of this Court. The few inter- 
vening months will not substantially change 
the situation of the parties. 


[Additional Defendants] 
The addition of two defendants sought 
by plaintiff adds security to the principal 
action in the event of recovery by plaintiff 


_1See same title in [1960 TRADE CASES 
1 69,689], 182 F. Supp. 914 for statement and 
issues of the instant case. 

2 Waylite, referring to briefs and arguments 
supporting defendants’ motions for dismissal 
and summary judgment which were denied, as 
cited in footnote 1, again emphasizes U. 8S. v. 
E. I. du Pont deNemours & Co., [1956 TRADE 
CASES { 68,369], 351 U. S. 377. See also Tampa 
Electric Co. v. Nashville Coal Co. et al. [1960 
TRADE CASES f 69,671], 6th Cir., 276 F. 2d 
766, 771. 
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315 U.S. C. A. §§ 1 and 2. 

#15 U. SiC. A. §-15: 

5 Maryland and Virginia Milk Producers 
Assn., Inc. v. U. 8. [1960 TRADE CASES 
] 69,694], 362 U. S. 458, 470. 

6 See U. S. v. Northern Pac. Ry. Co., 180 F. 
Supp. 828, 830, footnote 3. 

7 Justice Reed in U. S. v. H. I. du Pont de- 
Nemours & Co., supra at page 395. 
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following trial on the merits. Granting 
plaintiff's motion to make Zenith Dredge 
Company, a Minnesota corporation, and Don- 
ald C. McDonald additional parties defend- 
ant will in no manner affect the jurisdiction 
of the Court, hence that motion is granted 
and So Ordered. 
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The file in the instant case does not in- 
dicate loss and inconvenience to be so con- 
siderable as to be irreparable hence plaintiff’s 
motion for a temporary injunction is denied.’ 


It is so ordered. 


[69,838] American Oil Co. v. Stanley Stroh. 
In the Pennsylvania Court of Common Pleas, Lycoming County. May Term, 1959, 


No.3. In Equity. Dated September 13, 1960. 


Pennsylvania Fair Trade Act 


Gasoline Fair Trade—Prior Dealer Contract—Changes in Law.—It was immaterial 
that a dealership contract was executed before enactment of a fair trade law and imposed 


no obligation on the dealer. 


Contracts are subject to changes in the law, and the Penn- 


sylvania Act is both constitutional and applicable to nonsigners. 


See Fair Trade, Vol. 1, J 3085.40, 3130.40. 


Gasoline Fair Trade—Trade-Mark—Vending Machine.—Gasoline sold from vending 
machines bearing the fair trader’s trade-mark and name is trade-marked for the purposes 


of the Act. 
See Fair Trade, Vol. 1, J 3158.40. 


Gasoline Fair Trade—Conspiracy to Fix Prices—Burden of Proof.—The burden of 
showing that a fair trading oil company conspired to fix prices of gasoline was on a 
defendant gasoline retailer; the proof was insufficient to sustain that burden. 


See Fair Trade, Vol. 1, J 3358.40. 


Gasoline Fair Trade—Enforcement Policy—Reasonable Effort to Police Price Struc- 
ture.—Having shown a “reasonable, sincere and diligent effort” to police its price structure 
(no details were given), and this being all that is required, a fair trader was entitled to 


an injunction. 


See Fair Trade, Vol. 1, J 3444.40. 


Gasoline Fair Trade—Exclusive Dealing—Nonsigner Gasoline Dealer.—An exclusive 
dealing provision, embodied in a restrictive covenant in a deed prohibiting the dealer from 
selling competitive brands of gasoline, oil, or similar products, did not preclude enforce- 
ment of a fair trade agreement, even as to a nonsigner. 


See Fair Trade, Vol. 1, J 3428.40. 


For the plaintiff: O. William Vanderlin, of McNerney, Page and Vanderlin. 
For the defendant. Robert C. Wise, of Hess, Casale and Wise. 


GreEvy, Judge [Jn full text]: The Plain- 
tiff, the American Oil Company, filed a 
Complaint in Equity, requesting a prelimi- 
nary injunction to restrain the Defendant, 
Stanley Stroh, from selling American gaso- 
line at prices less than those fixed by “Fair 
Trade Agreement”. By stipulation of coun- 


sel approved by the Chancellor, it was 
agreed that a full hearing on the merits 
should be held and the issue decided by 
the Chancellor whether a permanent injunc- 
tion should issue restraining the Defendant, 
his agents and employees, from advertising, 
offering for sale or selling American gaso- 


8 This Court having jurisdiction by virtue of 
§ 1337 of 28 U. S.C. A. and § 15 of 15 U. S. C. A. 
See also, Heyward et al. v. P. W. A. et al., 
C. A. D. C., 214 F. 2d 222; Welder v. Washing- 
ton Temperance Assn., (D. C. Minn.), 16 
F. R. D. 19; Mattson et al. v. Cuyuna Ore Co., 
(D. C. Minn.), 24 F. R. D. 363. 


1 69,838 


®*The granting of a preliminary injunction 
is a discretionary matter, and here the file and 
testimony do not convince of irreparable injury 
or destruction of the status quo. See Benson 
Hotel Corp. v. Woods, 8th Cir., 168 F. 2d 694. 


© 1960, Commerce Clearing House, Inc, 


Number 167—149 
11-11-60 


line at prices less than the stipulated mini- 
mum _ retail prices established pursuant to 
“The Trade-Marks, Trade-Name and Labels 
Act” of June 5, 1935, P. L. 266 (73 P. S. 
7-26), as amended, commonly called “The 
Pennsylvania Fair Trade Act” (hereafter 
referred to as such or as “The Act”). 

From the testimony we make the fol- 
lowing 

Findings of Fact 

1. The American Oil Company is a 
Maryland Corporation with one of its prin- 
cipal places of business being located at 
1307 North Front Street, Harrisburg, Penn- 
sylvania, and is engaged in the business of 
refining and selling gasoline of various 
grades for resale by retailers to the public 
throughout the Commonwealth of Pennsyl- 
vania, including Lycoming County. 

2. That Stanley Stroh, the Defendant, 
is an individual engaged in the sale of gaso- 
line at retail through his service station being 
located at 325 Walnut Street, Williams- 
port, Lycoming County, Pennsylvania. 

3. That the Plaintiff’s gasoline is sold to 
the consuming public by the Defendant 
from vending equipment bearing American 
trade-mark and brand. 

4. That Plaintiff, by advertisement, has 
established a valuable reputation for good 
will for such gasoline and for the name, 
brand and trade-mark under which it is 
produced and sold. 

5. That pursuant to the Pennsylvania 
Fair Trade Act, the Plaintiff has entered 
into Fair Trade Agreements with numerous 
gasoline distributors and dealers in the 
Commonwealth of Pennsylvania all in the 
same form under which the Plaintiff stipu- 
lated minimum retail prices for its regular 
and premium grades of gasoline, which 
agreements are in full force and effect. 

6. That the Plaintiff is engaged in a busi- 
ness within the purview of the Pennsylvania 
Fair Trade Act, supra. 

7. That the gasoline of the Plaintiff is a 
commodity within the meaning of the afore- 
said Act as it is sold from vending equip- 
ment, i. e., pumps bearing Plaintiff’s name 
and trade-mark and the gasoline “bears” 
Plaintiff’s trade-mark within the meaning 
of the Act. 

8. That the Fair Trade Agreement en- 
tered into by the Plaintiff is a contract 
within the meaning of the aforesaid Act and 
is valid and enforceable. 
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9. That the Fair Trade Agreement is 
valid and enforceable against the Defend- 
ant even though the Defendant is a non- 
signer of the contract. 


10. That the Fair Trade Agreement is 
valid and enforceable although the deed 
restricts the Defendant from selling any 
gasoline, oil or similar products other than 
American for a period of twenty-five (25) 
years. 


11. That the Plaintiff’s gasoline is a com- 
modity which is in fair and open competi- 
tion with commodities of the same general 
class produced by others. 


12. That the Defendant was notified by 
the Plaintiff of the existence of the Plain- 
tiffs Fair Trade Agreements with other 
retailers and also of the stipulated minimum 
retail prices for the commodities estab- 
lished under these agreements. 


13. That the Defendant had notice that 
the Plaintiff’s Fair Trade Agreements and 
fair trade prices applied to him. 


14. That after the Defendant had notice 
he advertised consistently, knowingly and 
wilfully at prices below the published mini- 
mum fair trade prices, to wit, Defendant 
advertised on the pumps prices of gasoline 
at 26.9¢ and 30.9¢ per gallon, whereas the 
minimum fair trade prices were 27.9¢ and 
32.9¢ per gallon respectively. 

15. That after notice Defendant consist- 
ently, knowingly and wilfully sold below 
the published minimum fair trade prices, 
to wit, Defendant sold gasoline at 26.9¢ 
and 30.9¢ per gallon, whereas the minimum 
fair trade prices were 27.9¢ and 32.9¢ per 
gallon respectively. 

16. That the Plaintiff has taken reason- 
able and diligent steps in enforcement 
against others. 

17. That the Plaintiff has pursued a 
vigorous enforcement of its Fair Trade 
Agreements. 

18. That the Defendant’s sales do not 
qualify under the specific exceptions enu- 
merated in the Act. 


19. That the Defendant’s sales below the 
fair trade prices are violations of the Act. 


Discussion 


The Act of 1935, P. L. 266, as amended 
bythe. Act of 1956, °P) Li. 1756. (73 P.-S. 
7-8), provides: 
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“No contract relating to the sale or re- 
sale of a commodity which bears, or the 
label or content of which bears, or the 
vending equipment from which said com- 
modity is sold to the consumer bears the 
trade-mark, brand or the name of pro- 
ducer or owner of such commodity, and 
which is in fair and open competition 
with commodities of the same general 
class produced by others, shall be deemed 
in violation of any law of the State of 
Pennsylvania by reason of any of the 
following provisions which may be con- 
tained in such contract: 


(a) That the buyer will not resell such 
commodity, except at the price stipulated 
by the vendor. 


(b) That the buyer of such commodity 
require upon hhis resale of such com- 
modity that the purchaser from him agree 
that such purchaser will not in turn re- 
sell except at the price stipulated by the 
vendor of the buyer. 

Such provisions in any contract shall be 
deemed to contain or imply conditions 
that such commodities may be resold 
without reference to such agreement in 
the following cases: 


(a) In closing out the owners stock 
for the purpose of discontinuing delivery- 
ing any such commodity. 

(b) When the goods are damaged or 
deteriorated in quality, or removed from 
the fair trade price schedule of the pro- 
ducer or owner of the trade-mark, brand 
or name, and notice is given the public 
thereof. 

(c) By any officer acting under orders 
of any court or in the execution of any 
writ or distress. 

Wilfully and knowingly advertising, 
offering for sale, or selling any com- 
modity at less than the price stipulated in 
any contract entered into pursuant to the 
provisions of section one of this act, 
whether the person so advertising, offer- 
ing for sale, or selling is, or is not, a part 
to such contract, is unfair competition 
and is actionable at the suit of such 
vendor, buyer or purchaser of such com- 
modity. It shall, however, be a complete 
defense to such an action for the defend- 
ant to prove that the party stipulating 
such price, after at least seven days writ- 
ten notice given by the defendant prior 
to the commencement of such action, has 
failed to take reasonable and diligent 
steps to prevent the continuation of such 
advertising, offering for sale or selling, 
by those in competition with the defend- 
ant, who were specified in such notice.” 


As we stated in the case of The Atlantic 
Refining Co. v. Joseph Sobocinski [1956 TRADE 
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Cases { 68,583], 5 Lycoming Reporter 261, 
“This act was held constitutional. by the 
Supreme Court of Pennsylvania in its opin- 
ion filed June 27, 1955, Burch Co. v. General 
Electric Co. [1955 Trape Cases {| 68,078], 382 
Pa. 370. In the case of Bristol-Myers Co. v. 
Lit Bros. Inc. [1932-1939 TRapE CASES 
7 55,227], 336 Pa. 81, the Supreme Court 
set forth the purpose and scope of the Act.” 


“It has been held that the Act is con- 
stitutional even though it applies against 
non-signers of the contract as well as 
those parties that do not deal directly 
with the manufacturer but deal through 
an intermediate distributor.” 


In that case we held that gasoline is 
within the protection of the Act. The Su- 
preme Court, in the case of Sinclair Refining 
Co. v. Schwartz [1959 TrapE CASES { 69,586], 
(398 Pa. 60-63) has since stated: 


“We are told that gasoline has not yet 
been before our courts, and that appears 
to be so. There is no difficulty about ac- 
cepting it within the protection of the 
Act, since Section 4 defines ‘commodity’ 
as ‘any subject of commerce’, and the 


799 


subject of the Act is ‘any commodity’. 


[Defenses] 


The principal defenses set forth by the 
Defendant are as follows: 


1, The dealer contract between the Plain- 
tiff and the Defendant dated September 14, 
1956, contains no provision with regard to 
Fair Trade Agreements or minimum retail 
prices. Hence the Fair Trade Agreements 
entered into by the Plaintiff subsequent to 
September 14, 1956, are not applicable to 
him, 

2. The Plaintiff and its competitors have 
conspired to fix prices. 


3. The Plaintiff has failed to exercise rea- 
sonable diligence to enforce the fair trade 
prices against the defendant’s competitors. 


4. The defendant purchased the land on 
which his gas station is situate from the 
Plaintiff by a deed dated September 7, 1956, 
which contains a restriction against the sale 
of any gasoline, oil or similar product other 
than American for a period of twenty-five 
years. 


The fact that the dealer contract of Sep- 
tember 14, 1956, contained no provision 
with regard to the Fair Trade Agreement, 
as well as the aforesaid restrictive covenant, 
does not act as a bar to injunctive relief 
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requested by the Plaintiff. When the dealer 
agreement and the deed were executed, they 
were subjected to the laws of the Common- 
wealth of Pennsylvania as then or there- 
after constituted and were subject to the 
provisions of the Pennsylvania Fair Trade 
Act. The Supreme Court of Pennsylvania 
discussed the character of the Fair Trade 
Enforcement actions in the case of Olin 
Mathieson Chemical Corp. v. L. & H. Stores, 
Inc. [1958 TrapvE Cases { 68,981], 392 Pa. 
225 (1958). Enforcement of the Fair Trade 
Act provisions does not modify or amend 
in any respect any contract between the 
Plaintiff and the Defendant. The Defend- 
ant’s contention is directly contrary to the 
so-called “non-signer”’ provision of the 


Pennsylvania Fair Trade Act which makes 


wilfully and knowingly selling below Fair 
Trade prices actionable whether the person 
so advertising, offering for sale, or selling 
is, Or is not a party to such contract. 


This particular problem was recently 
passed upon by the Court of Common Pleas 
of Blair County in the case of The American 
Oil Company v. Joseph Mento, No. 1750 
Equity 1959. There the Court stated that a 
pre-existing dealer contract did not vitiate 
American’s right to enter into fair trade. 

The alleged horizontal price conspiracy 
and lack of enforcement of Plaintiff’s Fair 
Trade prices must fail for lack of proof. 
The burden is on the Defendant to show 
that the Plaintiff has conspired to fix prices 
or that the Plaintiff has not pursued a 
vigorous campaign of enforcement against 
others. The Defendant has not met this 
burden. 


On the other hand the Plaintiff has shown 
a reasonable, sincere and diligent effort to 
police its price structure. This is all that 
is required. 

There is neither allegation nor proof that 
the sales made by the Defendant come 
under any of the specific exceptions enumer- 
ated in the Act. Therefore the injunctive 
relief sought will be granted. 
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Conclusions of Law 


: 1. That the Pennsylvania Fair Trade Act 
is constitutional. 


2. That the Plaintiff has executed a Fair 
Trade Agreement in conformity with this 
Act. 


3. That the Plaintiff is engaged in a busi- 
ness within the meaning of the Act. 


4. That the Act is valid and enforceable 
against non-signers. 


5. That the Plaintiff published its fair 
trade prices to the Defendant. 


6. That the Defendant sold and adver- 
tised below those prices which constitutes a 
violation of the Act by the Defendant. 


7. That the Defendant has violated the 
Fair Trade Agreement and will be enjoined 
from further violation. 


8. That the violation of the Defendant is 
not one specifically permitted by the Act. 


Order 


And Now, this 13th day of September 
1960, upon consideration of the foregoing 
case, it is Ordered, Adjudged and Decreed, 
as follows: That the Defendant, Stanley 
Stroh, his agents and employees, be and 
are hereby enjoined and restrained from 
advertising, offering for sale or selling prod- 
ucts of the Plaintiff, The American Oil 
Company, bearing its name, trade names or 
trade marks, for prices less than the retail 
price stipulated in contracts entered into 
pursuant to the Fair Trade Act of June 25, 
1935, P. L. 266, as amended, Defendant to 
pay the costs. 


The Prothonotary is directed to enter this 
decree nisi and to give notice to the parties, 
or their counsel of record, of the entry of 
this decree and if no exceptions are filed 
within twenty (20) days thereafter the de- 
cree shall be a final decree by the Prothono- 
tary as of course. 
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[1 69,839] Henry Broch and Company, a co-parmership consisting of Henry Broch 
and Oscar Adler v. Federal Trade Commission. 


In the United States Court of Appeals for the Seventh Circuit. No. 12305. Dated 


November 3, 1960. 


Robinson-Patman Price Discrimination Act 


Price Discrimination—Brokerage Commissions—Order Modified—An FTC order 
prohibiting allowances or discounts in lieu of brokerage fees was amended to apply only 


to the favored customer. 


See FTC Enforcement and Procedure, Vol. 2,  8801.850. 
For the petitioners: Frederick M. Rowe, Washington, D. C., Harold Orlinsky and 


Fred Herzog, Chicago, IIl. 
For the respondent: 


Alan B. Hobbs, Washington, D. C. 


Modifying and affirming cease and desist order in Federal Trade Commission Dkt. 


6484. 


Before Hastincs, Chief Judge, Durry and SCHNACKENBERG, Circuit Judges. 


See 1960 Trade Cases { 69,728. 


Per CurIAM: The court having con- 
sidered the motion of Henry Broch and 
Company, petitioners, for leave to file a 
reply to respondent’s answer, It is hereby 
ordered that said leave is hereby granted. 


And the court having considered the mo- 
tion of said petitioner to set aside or modify 
Commission order for reasons not con- 
sidered in original opinion, respondent’s 
answer thereto, and petitioners’ reply to 
said answer, It is hereby ordered that 
petitioners’ said motion be and the same is 
hereby denied. 


On the Court’s own motion It is hereby 
ordered that the order of the Commission is 


hereby amended and modified in the fol- 
lowing respects: 


Strike from the order of the hearing 
examiner, appearing on pages 194 and 195 
of the joint appendix herein, which was 
adopted as the decision of the Commis- 
sion, in its final order shown on page 197 
of said joint appendix, the following 
language: 

“or any other seller principal,” 
“or to any other buyer,” 
“or any other seller principal,” 
“or to any other buyer,” 


It is further ORDERED that the order of the 
Commission, as so amended and modified, 
be affirmed. 


[69,840] State of Minnesota, by J. W. Clark, its Commissioner of the Department 


of Business Development v. Robnan, Inc. 


In the Minnesota Supreme Court. No. Sp. 38240. Filed November 4, 1960. 


Minnesota Unfair Trade Practices Act 


Sales Below Cost—Continuance of Injunction Pending Appeal.—Continuance of a 
temporary injunction pending appeal is a matter of the trial court’s discretion and although 
the state Supreme Court has the power to reverse, no reason was shown why it should 


do so. 
See Sales Below Cost, Vol. 2, § 7255.25. 


For the plaintiff: Walter F. Mondale, Attorney General, John H. Sandor, Special 


Assistant, St. Paul, Minnesota. 


For the defendant: Lipschultz, Altman, Geraghty & Mulally, St. Paul, Minnesota. 


Syllabus 
1. The trial court has the power to con- 
tinue in force a temporary injunction pend- 
ing an appeal under Rule 62.02, Rules of 
Civil Procedure, notwithstanding the filing 
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of a cost and supersedeas bond pursuant to 


Minn. St. 605.11. 


2. Although Rule 62.05 reaffirms the 
power of the sroreme court to suspend, 
modify, restore, or grant an injunction 
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during the pendency of an appeal, there is 
no reason here for interference with the 
discretion exercised by the district court 
in continuing its temporary injunction dur- 
ing the pendency of this appeal. 


Motion denied. 


Opinion 

GALLAGHER, Justice [Jn full text]: De- 
fendant has moved this court to have a 
writ of temporary injunction granted by the 
district court suspended pending its appeal 
here. 

On July 20, 1960, plaintiff moved the dis- 
trict court for an order granting a tempo- 
rary injunction restraining the defendant 
from selling, offering for sale, or advertising 
for sale any commodities, articles, goods, 
wares, or merchandise at less than the cost 
thereof to the defendant as vendor in vio- 
lation of Minn. St. 325.04. On September 
13, 1960, the district court granted said 
motion and on September 20 defendant 
filed a notice of appeal from the order. 
Also a cost and supersedeas bond was filed, 
which bond was approved by the court. 
Following the approval the court wrote, 
“but do not stay my restraining order 
during appeal.” 


The defendant presents two basic issues 
with respect to its motion which are as 
follows: 


(a) Did the trial court have power to 
continue in force, during the pendency 
of the appeal, the writ of temporary injunc- 
tion under Rule 62.02 of Rules of Civil Pro- 
cedure notwithstanding the filing of a 
cost and supersedeas bond pursuant to 
Minn. St. 605.11? 

(b) If the trial court did have such 
power, should the supreme court suspend 
the writ during the pendency of the 
appeal in order to preserve the rights of 
the parties? 

1. Defendant contends that since it filed 
a cost and supersedeas bond pursuant to 
§ 605.11, which bond was approved by the 
court, the district court thereby lost juris- 
diction of the cause and defendant is en- 
titled to a stay of the proceedings pending 
the appeal; in other words, that the tempo- 
rary injunction is null and void. pending the 
appeal. 

Rule 62.02 states: 

“When an appeal is taken from an inter- 
locutory or final judgment granting, dis- 
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solving, or denying an injunction, the 
court in its discretion may suspend, 
modify, restore, or grant an injunction 
during the pendency of the appeal upon 
such terms as to bond or otherwise as it 
considers proper for the security of the 
rights of the adverse party.” 
Notwithstanding the language of the fore- 
going rule, defendant contends that § 605.11 
is in full force and effect; that Rule 62.02 
merely reiterates the law as it existed prior 
to the adoption of the Rules of Civil Pro- 
cedure; and that it is not inconsistent with 
§ 605.11 since it applies only when a bond 
is not filed. 


We are of the opinion that there is an 
inconsistency. As stated in 3 Youngquist 
& Blacik, Minnesota Rules Practice, p. 436: 


“Under prior law an appeal from an 
order, accompanied by a _ supersedeas 
bond, effected a stay. Cf. State v. District 
Court, 1900, 78 Minn. 464, 466, 81 N. W. 
323. This was not a satisfactory procedure 
in this class of actions where a continu- 
ance or denial of an injunction could 
work an injustice to a party pending an 
appeal, and the rule will provide a more 
flexible procedure.” 


Minn. St. 480.056, provides: 


“All present laws relating to pleading, 
practice, and procedure, excepting those 
applying to the probate courts, shall be 
effective as rules of court until modified 
or superseded by subsequent court rule, 
and upon the adoption of any rule pur- 
suant to this act such laws, in so far as 
they are in conflict therewith, shall there- 
after be of no further force and effect.” 


Although Appendices B(1) and B(2) to 
Rules of Civil Procedure list statutes super- 
seded by the rules, we do not believe that 
such lists are exclusive in view of § 480.056. 
See, 3 Youngquist & Blacik, Minnesota 
Rules Practice, Authors’ Comments to Rule 
86.02, p. 499. 

Accordingly, the district court did have 
jurisdiction under Rule 62.02 to continue in 
force its temporary injunction pending ap- 
peal although a cost and supersedeas bond 
was filed and approved pursuant to § 605.11. 
Upon a review of Holmes v. Holmes, 253 
Minn, 26, 91 N. W. (2d) 79, we do not 
believe that case holds to the contrary as 
contended by defendant. There only a cost 
bond was filed which did not, in any event, 
stay the proceedings under § 605.11. 

2. Rule 62.05 reaffirms the power of this 
court to suspend, modify, restore, or grant 
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an injunction during the pendency of an 
appeal. However, we see no reason here for 
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rary injunction during the pendency of this 
appeal. 


interference with the discretion exercised 
by the district court in continuing its tempo- 


Motion denied. 


[1 69,841] United States v. Renault, Inc.; Peugeot, Inc.; Auto Imports Ltd.; Delta 
Imports, Inc.; Dolphin Motors, Inc.; Eastern Auto Distributors, Inc.; John Green Corp.; 
John Green Corp. of Northern California; Integrity Imports, Inc.; Jarrard Motors, Inc., 
Factory Distributor for Renault, Inc.; Lake States Imports, Inc.; Magna Motors, Inc.; 
Northwest, Inc.; Renault Corp.; Southeastern Imported Sales, Inc., Factory Distributors 
for Peugeot; Sterling Motors, Inc.; Theodore W. Shidler and Cleo M. Shidler, d/b/a 
The Shidler Motor Co., a partnership; and George H. Hobbs, d/b/a Imported Motors of 
Florida. 


In the United States District Court for the Southern District of New York. Civ. 
154-164. Filed November 1, 1960. 


Case No. 1488 in the Antitrust Division of the Department of Justice. 


Sherman and Clayton Antitrust Acts 


Department of Justice—Interrogatories—The defendant was not entitled to have 
answers to interrogatories on: (1) all of the acts involved in alleged violations, (2) data 
not directly related to proof the Government intended to present, but of possible aid to 
the preparation of a defense (the defendant had most of the information in its own files), 
(3) acts tending to disprove the alleged conspiracy, (4) names and addresses of all persons 
having knowledge of details pertinent to the documents or facts on which information 
was sought, or (5) all lists of Government witnesses and the matters to which they would 
testify. However, the defendant was entitled to have answers to interrogatories relating 
to overt acts which would be cited by the Government, witnesses who would be called, 
documents which would be offered in evidence, and those which would narrow the issues 
as to relevant product and market (but not as to volume of business). The mere fact 
that a great many documents, witnesses and defendants are involved, and there would be 
much hardship on the Government, is no reason to deny all interrogatories, or defer them 
for later pre-trial stages, as the Government had requested. Accordingly, the Government 
was permitted to determine the details to be given, subject to the restriction that 
documents, witnesses, and acts could not be used later unless covered by answers. (How- 
ever, the government was also authorized to amend its anwers within any reasonable 
period.) 


See Department of Justice Enforcement, Vol. 2, § 8225.260. 
For the plaintiff: Richard B. O’Donnell, Attorney, Department of Justice, New York, N. Y. 


For the defendant: Weil, Gotshal & Manges; Schwartz, Troiano & Bernard; Hays, 
Buley & Rivkin; Coudert Bros., all of New York, N. Y. 


Memorandum 


Dimock, District Judge [Jn full text]: In 
this civil anti-trust action, plaintiff has moved 
for orders sustaining its objections to de- 
fendants’ interrogatories to the extent that 
they have not been answered, and de- 
fendants have moved for orders requiring 
responsive answers to most of those inter- 
rogatories that have been answered. 


Plaintiff’s complaint charges defendants 
with unreasonably restraining trade and 
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commerce in violation of $1 of the Sherman 
Act, 26 Stat. 209, 15 U. S. GC. §1, ‘and §3 
of the Clayton Act, 36 Stat. 736, 15 U.S. C. 
§ 14. 

Defendants Renault, Inc. and Peugeot, 
Inc. import automobiles and parts therefor 
manufactured in France and sell these prod- 
ucts to distributors for resale to dealers 
who sell to the public. Sixteen distributors 
are joined as defendants, while distributors 
not made defendants and retail dealers of 
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the products are named as co-conspirators. 
The complaint charges that the conspiracy 
in violation of the Sherman Act began in 
1955, continued until the filing of the com- 
plaint (on December 28, 1959), and em- 
braced within its terms price-fixing, alloca- 
tion of territories, exclusive dealing and 
“anti-bootlegging”. The Clayton Act viola- 
tion, alleged to have commenced as far back 
as 1956 for some of defendants, is based on 
charges of exclusive dealing. Defendants’ 
answers to the complaint amounted to gen- 
eral denials. 


The two sets of interrogatories in issue 
were filed, respectively, by Renault, Inc. and 
Renault Corp. (which I shall refer to as 
“Renault’”) and by fourteen of the distributor 
defendants (whom I shall call “distributors”. 
Since plaintiff makes the same objections to 
those interrogatories in both sets it has not 
answered, I shall deal simultaneously with 
the two sets of interrogatories and the ob- 
jections thereto. 


Plaintiff urges at the outset that the un- 
answered interrogatories be disapproved in 
toto because of their burdensome, oppressive 
and wholly unwarranted scope. To buttress 
its argument, plaintiff asserts that other pre- 
trial procedures will render unnecessary 
these “premature” interrogatories. No con- 
vincing case has been established for rejec- 
tion in whole of the interrogatories. The 
broad and liberal treatment afforded rules 
for discovery, see Hickman v. Taylor, 329 
U. S. 495, 506, will necessarily result in 
inconvenience and burden to a party to 
whom interrogatories are propounded, Leoma 
Amusement Corp. v. Loew's Incorp. [1955 
TrAvE Cases J 68,134], D. C. S. D. N. Y., 18 
F. R. D. 503, 505. It is obvious that any 
interrogatories in the present case which 
were framed with a view to adequate prep- 
aration of a defense would entail burden to 
plaintiff, for the complaint gives notice only 
of general antitrust violations by hundreds 
of co-conspirators ranging, as far as most 
of the charges are concerned, from 1955 
until December 28, 1959. While it is true 
that plaintiff has not yet obtained any 
answers to interrogatories submitted to de- 
fendants, in answering defendants’ interrog- 
atories plaintiff has the benefit of its extensive 
investigation of the business practices of de- 
fendants and their alleged co-conspirators. 
Further, plaintiff may supplement or amend 
its answers in the light of any new informa- 
tion obtained after its answers are filed. 
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Thus there is no reason to require defend- 
ants to rely mainly on pre-trial devices 
available at a later stage of the proceedings. 
Plaintiff's motion is denied insofar as it 
seeks rejection in toto of the interrogatories. 


Turning next to plaintiff’s specific objec- 
tions to the unanswered interrogatories, I 
believe it will prove most convenient to sort 
the interrogatories to which these objections 
are addressed into four categories, desig- 
nated as follows: (1) Comprehensive re- 
quests for evidence supporting plaintiff's 
charges; (2) Requests for extensive data 
not directly related to the proof which plain- 
tiff intends to present but of possible aid in 
the preparation of a defense; (3) Requests 
for disclosure of plaintiff’s witnesses and 
of the particular facts which each witness 
will be used to prove; and (4) Requests for 
opinions, contentions and conclusions, legal 
or otherwise. 


1. Comprehensive requests for evidence sup- 
porting plaintiff's charges. The interrogatories 
in this category seek to elicit the sum total 
of plaintiff's evidence to be presented at 
trial. Defendants inquire as to “each and 
every” act, event, circumstance, communica- 
tion and document which will be utilized to 
support each allegation in the complaint 
averring a violation. While these exhaus- 
tive interrogatories would not require plain- 
tiff to perform labor useless to it, since it 
will doubtless need the information to prove 
its charges, the rule clearly is that a party 
may not be required by interrogatories to 
submit every item of evidence he expects to 
produce on trial of the case. E.g., Rittepoint 
Co. v. Secretary Pen Co., Inc., D. C. N. J., 
904 F. Supp. 457; United States v. Owens Illi- 
nois Glass Co., D. C. N. D: Ohio, 25 Fed. 
Rules Serv. 33.1, Case 1; United States v. 
General Motors Corp., D. C. N. D. Ill, 2 F 
R. D. 528; 4 Moore, Federal Practice par. 
26.19, at page 1081. 


When properly used, disclosure is a valuable 
aid in narrowing and clarifying issues as 
well as in discovering evidence and leads to 
evidence, but to permit a type of disclosure 
which elicits every minute detail of evidence 
would result in extreme hardship and con- 
fusion. This would be particularly true in 
antitrust actions, where the issues subject 
to proof are often as broad and manifold. 
The proceedings would be long delayed 
pending the arduous preparation of answers 
which would make up a complete trial rec- 
ord before the actual trial had even begun. 
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The interrogated party would work at great 
peril in compiling his huge volume of answers, 
for omission of any item of evidence, through 
innocent oversight or otherwise, would sub- 
ject him to the possible risk of exclusion of 
the omitted evidence at trial. Listing cer- 
tain evidence in the answers as bearing only 
on one allegation might preclude its intro- 
duction at trial in connection with other 
allegations. Even after furnishing answers, 
the interrogated party would need to be 
continually on guard to supplement his an- 
swers with every shred of new evidence 
garnered. Obviously, then, discovery must 
be kept within bounds to assure that inter- 
rogating parties do not employ practices 
which would defeat the public interest in 
the orderly and expeditious administration 
of justice. Plaintiff’s objections to the in- 
terrogatories listed below are sustained.’ 


Objection is overruled, however, as to 
those interrogatories which require plain- 
tiff to identify and indicate the present 
whereabouts of all documents it intends to 
rely upon to prove the allegations in the 
complaint.2 Answers to these interrogatories 
should serve a valuable function in narrow- 
ing the issues and in enabling defendants to 
prepare their case, particularly since plain- 
tiff states that the prosecution will rely in 
large part on documentary evidence. 


2. Requests for extensive data not direcily 
related to the proof which plaintiff intends to 
present, but of possible aid to the preparation 
of a defense. Interrogatories in this second 
category seek mainly to develop leads to 
evidence in defense, although they might 
also result in disclosure of evidence plain- 
tiff may adduce at trial. 


Requests are made for lists of all docu- 
ments bearing in any way on the business 
practices under attack. These interroga- 
tories, calling for extensive and detailed 
compilations, even though answers might not 
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restrict the Government in its proof as 
would answers to the interrogatories listed in 
footnote 1, shift to plaintiff the burden of 
preparing the defense’s case. Since most of 
the information requested is readily avail- 
able to defendants from their own files, 
plaintiff’s objections to the interrogatories 
will be sustained.? See Konczakowski v. 
Paramount Pictures, Inc. [1957 TRaDe CASES 
F63:778 DF CP SD NV 20s eee: 
588; United Cigar-Whelan Stores Corp. v. 
Philip Morris, Inc, [1957 TRADE CASES 
{682797 ee G5 S: eS NR YS eaten age 
107; Caldwell-Clements, Inc. v. McGraw-Hill 
Publishing Co. [1952 TrapE Cases 67,261], 
Di.G: SaDeNaay . Zeb aks Dabo 44. 


Plaintiff is also requested to list every 
overt act by a defendant or co-conspirator 
which might tend either to substantiate or 
to disprove the existence of a conspiracy 
violative of the Sherman Act, or the exist- 
ence of exclusive dealership arrangements 
violative of the Clayton Act.* In connection 
with its listing of these overt acts, plaintiff 
is asked to name dates and actors. Plaintiff 
will not be compelled for defendants’ benefit 
to seek evidence which might tend to dis- 
prove the alleged violations. Evidence that 
alleged co-conspirators on certain occasions 
were not coerced to adhere to the terms of 
the asserted conspiracy in violation of the 
Sherman Act would be of questionable 
relevance in any event. Umited States v. 
General Motors Corp. [1940-1943 Trape CASEs 
56,120], 7 Cir., 121 F. 2d 376, 405, cert. den. 
314 U.S. 618, reh. den. 314 U.S. 710. Plain- 
tiff argues that neither should it be required 
to furnish information of overt acts in 
furtherance of the conspiracy since it need 
not offer proof of overt acts at trial in order 
to prevail. United States v. Socony-Vacuum 
Oil Co, [1940-1943 Trape Cases { 56,031], 
310 U. S. 150, 224-25; United States v. Gen- 
eral Motors Corp. [1940-1943 Trape CasEs 
756,120], 7 Cir., 121 F. 2d 376, 405, cert. den. 


ee 


1 Renault interrogatories numbers: 2(a)-(e); 
3(a)-(d); 8(a)-(d); 9(a)-(d); 12; 18; 27(a)-(a); 


30(a)-(d); 34(a)-(d);  -38(a)-(d);— 42(a)-(); 
46(a)-(d); 51(a)-(d); 56(a)-(d); 61(a)-(d); 66 
Gas T1(a)-(d); 76(a)-(d); 79(a)-(d); 95 
a)-(d). 


2 Renault interrogatories numbers: 5, 11, 29, 
32, 36, 40, 44, 48, 53, 58, 63, 68, 72, 78, 81, 97. 


Distributors’ interrogatories numbers: 3(d), 
9(b), 10(b), 22(f), 23(f), 24(f), 25(f), 28(a), 
30(f), 29(f), 33(a), 36(a), 41(a), 42(b), 43(b). 

® Renault interrogatories numbers: 2(f); 
3(f);) 8(£);, 9); 27(f);. 30); | 84(f); 38ch); 
42(f); 46(f); 51(f); 56(f); 61(f); 66(f); T1(f); 


76(f); 79(f) ; 85(f) ; 95(f). 
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Distributors’ 
10(a); 48(a). 

*Renault’s interrogatory number 87 may 
serve as an example: ‘“‘State every instance by 
any defendant or alleged co-conspirator of a 
sale of one or more foreign manufactured auto- 
mobiles or parts competitive with Renault 
and/or Peugeot products, and specify in each 
instance whether and in what manner, if at 
all, any defendant or any alleged co-conspira- 
tor objected to such sale or took other action 
opposed thereto or in retaliation therefor.’’ 


interrogatories numbers: 9{a); 


© 1960, Commerce Clearing House, Inc. 


Number 167—157 
11-11-60 


314 U. S. 618, reh. den. 314 U: S. 710. 
Whether or not this is true plaintiff has not 
stated that it will not offer such proof. 


Defendants’ interrogatories in requiring 
plaintiff to list overt acts do not limit the 
category to those on which it will rely upon 
the trial. To avoid useless burden to plain- 
tiff, it need not furnish information as to the 
complete list of overt acts tending to sub- 
stantiate the alleged Sherman and Clayton 
Act violations but plaintiff will be precluded 
from offering evidence with respect to any 
overt act not cited.’ 


Renault’s interrogatories call for names 
and addresses of persons who have knowl- 
edge of relevant facts. These names and 
addresses are to be listed separately in re- 
lation to each act, event or communication 
of which the persons have knowledge. Where 
Renault’s requests for detailed statement of 
plaintiff's evidence have been denied, the 
accompanying requests for names and ad- 
dresses of persons having knowledge of the 
details need not be furnished,* since such 
lists would be almost unintelligible and 
their negligible value would be far out- 
weighed by the burden of preparation cast 
upon plaintiff. Where, however, objection 
has been overruled to interrogatories re- 
questing comprehensive evidentiary data, 
accompanying lists will be furnished of 
names and addresses of persons having 
knowledge of the facts." 


3. Requests for disclosure of plaintiff's 
witnesses, and of what witnesses will be used 
to prove particular facts. Defendants seek a 
list of plaintiff’s witnesses, broken down ac- 
cording to which allegations in the com- 
plaint each witness will testify to, with a 
further statement of the facts which plain- 
tiff intends to prove in whole or in part by 
each such witness. The request amounts 
to a subterfuge to avoid a showing of justi- 
fication on a motion to produce written 
statements of witnesses or memoranda of 
interviews of witnesses, see 4 Moore, Fed- 
eral Practice § 26.19, at page 1081. Objection 
to these interrogatories* will be sustained 
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for another reason as well, Plaintiff would 
be hampered severely if, on pain of possibly 
being held to its statements at trial, it were 
required to state beforehand what it thought 
its witnesses would testify to. 


5. Requests for opinions, contentions and 
conclusions, legal or otherwise, Plaintiff ar- 
gues that all interrogatories which call for 
opinions, contentions or conclusions are im- 
proper. It is true that there is considerable 
authority supporting plaintiff's view. 4 
Moore, Federal Practice § 33.17. Rather 
than impose an inflexible rule, however, 
which would require laborious: search for 
the intricate and elusive (and perhaps illusory) 
dividing markers separating fact, opinion, 
contention and conclusion, it seems prefer- 
able to allow those interrogatories which 
might possibly call for opinion, conclusion 
or contention, if, on the balance of con- 
venience, answers to them would serve any 
substantial purpose, either in leading to 
evidence or in narrowing issues. See Alaska 
v. The Arctic Maid, D, C. Alaska, 135 F. 
Supp. 164; American Oil Co. v. Pennsylvania 
Petroleum Products Co., D: C. R,_1.,23 
F, R. D. 680; 4 Moore, Federal Practice 
§ 33.17, at p. 2306. See also, U. S. v. Con- 
tinental Can Co. [1958 TRrApDE Cases { 69,082], 
Di.GaSa Dio. We 22-8. Ry D241. 


Some of defendants’ interrogatories seek 
to determine how plaintiff will delineate the 
relevant markets and lines of commerce. 
These interrogatories may narrow the is- 
sues and are proper. See U.S. v. Continental 
Can Co. [1958 TrapE Cases { 69,082], 
D; G.-S.D. -N.Y;,:22-F. -R5,D; 241,247.45 On 
the other hand, interrogatories calling on 
plaintiff to specify the volume, value and 
make of competitive products which would 
have existed but for the alleged exclusive 
dealing arrangements concern subjects not 
susceptible of detailed proof and could be 
answered only by speculation. The objec- 
tions to such interrogatories are sustained.® 
Objections to interrogatories asking for an 
extremely comprehensive outline of the legal 
theories which plaintiff will employ are also 


5 Interrogatories ruled upon in this and the 
preceding paragraph are: Renault interroga- 
tories numbers: 2(h); 8(h); 49; 50; 54(c); 
55; 59(c); 60; 64; 65; 69; 70; 74; 75; 85(h); 
86; 87. 

Distributors’ interrogatories numbers: 22(e); 
23(e); 24(e); 25(e); 26; 27; 29(d)(e); 30(d)(e); 
31:°932: 34:85; 37; 38; 39; °40;' 44. 

6Renault interrogatories numbers: oo 

(e); 


3(e); 8(g); 9(e); 27(e); 30(e); 34(e); 
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42(e); 46(e); 51(e); 56(e); 61(e); 66(e); T1(e); 
76(e); 79(e); 95(e). 

7 Renault interrogatory number 85(g). 

8 Renault interrogatories numbers: 4; 10; 28; 
BLASS! 39% ~43;94%55-525T S724 622 613) 2; TC; 
80; 96. 

Distributors’ interrogatories numbers: 3(e); 
9(c); 10(e); 22(g); 23(g); 24(g); 25(g); 28(b); 
29(g); 30(g); 33¢b); 36(b); 41(b); 42(c); 43(c) 

® Renault interrogatories numbers 88; 90. 
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sustained,” for they would impose the bur- 
den on plaintiff of submitting a voluminous 
brief on the law at this early stage. Further 
disclosure of legal arguments will undoubtedly 
follow during the course of pre-trial pro- 
ceedings. See United States v. Maryiand 
& Virgima Milk Producers’ Association, 
ID(Cr 1D); (Ca eR Oy SOU 


Distributors’ interrogatory 48 asks many 
details which would be of no use to de- 
fendants. It will be approved only to the 
following extent: 


“48. State the name and address of 
each person, firm or corporation which 
manufactured or imported into the United 
States new automobiles or parts therefor 
who has experienced difficulties in finding 
a sufficient number of qualified distribu- 
tors and/or dealers for said automobiles 
or parts in the United States during the 
period covered by the complaint which 
difficulties were caused in whole or in 
part by the alleged action of defendants 
complained of in the complaint; describe 
such difficulties and state how said diffi- 
culties were so caused.” 


Plaintiff need answer the thus amended 
interrogatory 48 only to the extent that evi- 
dence within its scope will be offered but 
plaintiff will be precluded from offering any 
evidence within the scope of the interroga- 
tory unless supplied in the answer thereto. 


All objections to interrogatories not here- 
inabove specifically passed upon are over- 
ruled. 


In Renault interrogatory 2(h), the words 
“such communication” will be deleted and 
the following words substituted: “direct or 
indirect communications between RSB and 
any defendant or alleged co-conspirator, on 
any occasion since January 1, 1955, concern- 
ing any of the matters averred in subpara- 
graphs (a)-(j) of paragraph 20 of the 
complaint”. 


In Renault interrogatory 8(h), the words 
“such communication” will be deleted and 
the following words substituted: “direct or 
indirect communications between alleged 
co-conspirators, whether or not defendants, 
concerning any of the matters averred in 
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subparagraphs (a)-(j) of paragraph 20 of 
the complaint”. 

Turning to defendants’ motions for more 
responsive answers to most of the interroga- 
tories already answered: 


Plaintiff is directed to serve a more spe- 
cific answer ‘to Renault interrogatory 6 and 
to distributors’ interrogatory 1, which seek 
identification of all co-conspirators who 
were not made defendants. Plaintiff will 
either supply specific names and addresses 
or will designate aud identify those docu- 
ments in the possession of the interrogating 
defendants or in the possession of plaintiff 
and available for inspection in which such 
names and addresses are to be found. If 
plaintiff designates decuments in the pos- 
session of interrogating defendants, it will 
also name the possessor of each such docu- 
ment cited. This method is to be adopted 
with respect to the dates requested in dis- 
tributors’ interrogatory 3(c), but this inter- 
rogatory shall be construed only to request 
the dates during which defendants and co- 
conspirators not made defendants were 
members of the overall conspiracy charged. 


Defendants’ objections are overruled as 
to the answers to Renault interrogatory 7 
and distributors’ interrogatory 2 which 
would require a breakdown of participants 
in each of many branches of the conspiracy. 
Under the law of conspiracy each conspira- 
tor participates in every act. 


Plaintiff's complaint alleged that 47,500 
Renault automobiles, 4,500 Peugeot automo- 
biles and 365,000 foreign manufactured au- 
tomobiles were sold in the United States in 
1958. Renault interrogatories 14-18 inclusive 
asked where these figures were obtained 
and for an itemization of makes and models 
and ‘asked what plaintiff would claim were 
the corresponding figures for each year cov- 
ered by the complaint. Plaintiff answered 
that the figures came from the Automobile 
News and that it had no further information 
as to the actual facts or what it would claim. 


The interrogatories must be answered ex- 
cept with respect to Renault and Peugeot 
sales. Those figures must be in possession 


1 Renault interrogatory number 93; 

So much of Distributors’ interrogatory num- 
ber 42(a) as seeks an explanation of in what 
respects contracts, agreements and understand- 
ings were unlawful; provided that in answering 
the remainder of 42(a) plaintiff may either 
itemize all the information requested, or may 
designate those documents in the possession of 
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the interrogating defendants or in the posses- 

sion of plaintiff and available for inspection in 

which the information is to be found. If plain- 

tiff designates documents in the possession of 

interrogating defendants, it will also name 

the possessor of each such document cited. 
Distributors’ interrogatory 47. 
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of Renault and are facts which from a prac- 
tical standpoint cannot be the subject of 
controversy. 


Objections to answers to Renault inter- 
rogatories 19 and 20 are rejected. The an- 
Swers appear responsive on their face and 
lack of detailed objection reinforces this 
conclusion. 

Plaintiff will file more responsive answers 
to Renault interrogatories 33, 37, 41 and 45 
and to distributors’ interrogatories 22(a)- 
(d), 23(a)-(d), 24(a)-(d) and 25(a)- (d), all 
of which seek information concerning the 
particular prices of Renault and Peugeot 
products that were fixed and the manner, 
period and area in which they were fixed. 
Plaintiff will either detail item by item all of 
the information requested, or will designate 
and identify those documents such as price 
lists in the possession of the interrogating 
defendants or in the possession of plaintiff 
and available for inspection in which the 
information is to be found. If plaintiff 
designates documents in the possession of 
interrogating defendants, it will also name 
the possession of each such document cited. 


Plaintiff will file more responsive answers 
to Renault interrogatories 54(a)(b) and 59 
(a)(b), and to distributors’ interrogatories 
29(a)-(c) and 30(a)-(c), all of which re- 
quest identification of the territories allegedly 
assigned to distributors and dealers, and the 
periods and manner of the assignments. 
The answers will either detail item by item 
the information sought or will designate and 
identify those documents such as franchises 
in the possession of the interrogating de- 
fendants or in the possession of plaintiff 
and available for inspection in which the 
information is to be found. If plaintiff 
designates documents in the possession of 
interrogating defendants, it will also name 
the possessor of each such document cited. 


More responsive answers will be filed to 
Renault interrogatories 82, 83 and 84 and to 
distributors’ interrogatories 4, 6 and 8, all 
of which request identification of products 
claimed by plaintiff to be competitive with 
Renault and Peugeot products during the 
years covered by the complaint. Plaintiff’s 
answers to Renault’s interrogatory 84 and 
distributors’ interrogatory 8, however, need 
only contain a representative sampling rather 
than a complete list of parts competitive 
with Renault and Peugeot parts. 
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Plaintiff will file more responsive answers 
to Renault interrogatory 86 to the extent 
previously directed in this memorandum at 
note 5, 


Renault interrogatories 99, 100 and 101 
and distributors’ interrogatory 49 request all 
prices of Renault and Peugeot products 
which have been fixed at arbitrary and non- 
competitive levels. Plaintiff’s answers stat- 
ing, in effect, that all prices which were 
fixed were at arbitrary and non-competitive 
levels give the information required and 
give it in a form just as useful as if every 
price were itemized. 

Plaintiff will file more responsive an- 
swers to Renault interrogatories 102 and 
103 but plaintiff need not furnish informa- 
tion as to the complete list of overt acts, 
provided, however, that plaintiff will be 
precluded from offering evidence with re- 
spect ‘to any overt act not cited. 


There is one qualification to be applied to 
each of the foregoing directions to which it 
is appropriate. The Government need not 
disclose the identity of persons who have 
furnished information of violations of law 
to officers charged with enforcement of that 
law, Roviaro v. United States, 353 U. S. 53, 
except in cases where the Government will 
call such persons as witnesses. United 
States v. Shubert [1950-1951 TrapE CASES 
T'62.827 Je DMCRSt DEN sys, 110E2 Re DF528> 
United States v. Jerrold Electronics Corp. 
[1958 TrapE CasEs { 69,223], D. C. E. D. Pa, 
168 F. Supp. 146. No showing has been 
made in this case which would require re- 
jection of the cloak of anonymity under the 
principles stated in the Roviaro opinion, 353 
U. S. at pages 60-62. 

The answers will designate persons whose 
anonymity is to be preserved under the 
foregoing ruling by a statement to that 
effect and non-duplicating fictitious names 
such as John Doe and Richard Roe. 


Plaintiff shall have the right to amend 
any and all of the answers heretofore or 
hereafter served by plaintiff to the inter- 
rogatories heretofore served including the 
more specific answers directed to be served 
by this order subject to the power of the 
court to strike out any such amendment on 
the ground of untimeliness in that plaintiff 
has not exercised due diligence or de- 
fendants have been unfairly prejudiced. 
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United Whelan Corp. v, Union Merchandise Corp. 


[69,842] United Whelan Corp. v. Union Merchandise Corp. 


In the New York Supreme Court, New York County, Special Term, Part I. 144 
N. Y. L. J., No. 86, page 14. Dated November 2, 1960. 


New York Fair Trade [Feld-Crawford] Act 


Fair Trade—Violation by Enforcing Retailer—Failure to Collect Tax.—The allegation 
that an enforcing retailer had itself violated fair trade prices by failing to collect taxes on 
sales which were substantially at fair trade levels (even if available as a defense toa fair 
trade action) was not sufficiently supported to warrant denial of a temporary injunction. 


See Fair Trade, Vol. 1, J 3452.34. 


Conton, Justice [In full text]: Plaintiff 
moves for a temporary injunction in en- 
forcement of the Feld-Crawford Act, the 
restraint to apply to fair traded products 
of thirty-three producers. Many offending 
sales are claimed and for the most part 
they are not disputed. The claim that all 
thirty-three producers have promulgated 
fair trade programs is fully authenticated. 
There is also abundant proof of general 
compliance with the fair trade policies as a 


[f 69,843] Tinnerman Products, Inc. v. 


In the United States District Court for 
Action No. 18,190. Dated June 27, 1960. 


result of enforcement programs. Defendant 
urges thirty-three separate purchases made 
from plaintiff which substantially were made 
at fair trade prices but without collection 
of tax. Apart from the question whether 
the defense is available it is disputed and 
it is not sufficiently supported to defeat 
the application. The motion is granted. 
Bond is fixed in the sum of $1,000. Settle 
order. 


George K. Garrett Co., Inc. 


the Eastern District of Pennsylvania. Civil 


Patent Infringement—Misuse of Patent in Violation of Antitrust Laws as Defense— 


Multiple Price Fixing Licenses.—A patent was rendered unenforceable by proof that the 
patentee had entered into two licensing agreements which gave it authority to fix minimum 
prices at which the patented device should be sold by the licensees (companies other than 
the defendant). The court stated that, as it understood the rule in the Third Circuit, 
inclusion of price-fixing provisions in more than one license is a violation of the antitrust 


laws and a misuse of the patent which makes it unenforceable. 
See Combinations and Conspiracies, Vol. 1, { 2013.750, and Private Enforcement and 


Procedure, Vol. 2, J 9041.450. 


Opinion and Order 
Grim, Judge [Jn full text]: This is an 
action for infringement of three United 
States patents, Nos. 2,221,498, 2,233,230, and 
2,581,481, owned by plaintiff and covering 
nuts or fasteners made of sheet metal. Trial 
was had before the court without a jury, 
and the matter has been argued. Defendant 
admits infringement of the second and third 
patents, but denies the validity of all three 
for want of invention. Defendant further 
contends that all three patents are unen- 
forceable because of misuse, contrary to the 
antitrust laws. 
* Ok Ox 
Misuse 
[Expired Patents] 
Since patent No. 2,233,230 is valid and 
infringed, it is necessary to consider defend- 
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ant’s contention that plaintiff’s misuse of 
that patent, in violation of the antitrust 
laws, disentitles plaintiff to relief, despite 
the patent’s validity and defendant’s admitted 
infringement of it. Defendant charges that 
plaintiff entered into licensing agreements 
which (1) prohibit the licensee from making 
or selling devices which are the subject 
matter of expired patents or patents expir- 
ing prior to the term of the agreement, and 
(2) fix prices at which the licensee may 
sell the device, 


The principle underlying this contention 
of defendant is stated in U. S: Gypsum Co. v. 
National Gypsum Co, [1957 TRape CASEs 
{ 68,627], 352 U. S. 457, 465 (1957): 


“It is now, of course, familiar law that 
the courts will not aid a patent owner 
who has misused his patents to recover 
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any of their emoluments accruing during 

the period of misuse or thereafter until 

the effects of such misuse have been dis- 
sipated, or ‘purged’ as the conventional 
saying goes. 

On August 18, 1942, plaintiff granted 
Detroit Harvester Company a license” to 
make and sell fasteners covered by several 
patents, including the ’230 patent. The li- 
cense agreement included a restrictive pro- 
vision which, defendant contends, constituted 
misuse by prohibiting the licensee from 
making or selling certain fasteners covered 
by certain expired patents. In plaintiff’s 
action against Detroit Harvester’s assignee, 
Prestole Corporation, for specific perform- 
ance of the license agreement it was held 
on appeal that this provision constituted 
misuse of the patent, Prestole Corporation v. 
Tinnerman Products, Inc. [1959 TRADE CASES 
7 69,500], 271 F. 2d 146 (6th Cir, 1959), 
cert. den. 361 U. S. 964 (1960). While this 
determination is not res judicata of the 
case at bar (the present defendant not hav- 
ing been a party to that litigation) the evi- 
dence here points to the same result. I 
accept the decision of the Sixth Circuit, 
therefore, as sound and determinative of 
the issue of misuse of the patent through 
that agreement. 


[Expired Patent Misuse Purged] 


The license agreement with Prestole was 
cancelled, however, on April 23, 1954, and 
since it was only by virtue of the license 
that Prestole was entitled to manufacture 
the patented products, performance must 
have ceased at or about that time. The 
record in this case does not contain evi- 
dence to the contrary. Plaintiff therefore 
purged itself of this misuse at that time 
and is not bound by this misuse from re- 
covering for infringement which occurred 
thereafter.” 


[Misuse by Price-fixing] 

There remains defendant’s contention that 
plaintiff’s action is barred by misuse of the 
patent by price-fixing provisions in license 
agreements with Mount Clemens Metal 
Products Company and Illinois Tool Works, 
both covering the ’230 patent. 


21 Detroit Harvester also cross-licensed plain- 
tiff on the same date to make fasteners under 
Detroit’s patents. 

2U. §. Gypsum Co. v. National Gypsum Co., 
supra, Metals Disintegrating Co. v. Reynolds 
Metals Co., [1956 TRADE CASES { 68,260], 228 
F. 2d 885 (3d Cir. 1956). 
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The Mount Clemens agreement, dated 
April 25, 1941,* contains the following 
provision: 


“4, TINNERMAN shall have the right 
to fix minimum prices at which fasteners 
licensed hereunder may be sold by 
MOUNT CLEMENS, and MOUNT 
‘CLEMENS shall not sell fasteners li- 
censed hereunder at prices lower than 
those established by TINNERMAN. 
TINNERMAN or its other licensees on 
fasteners licensed hereunder shall not sell 
fasteners licensed hereunder at prices 
lower than those fixed by it as minimum 
selling prices for MOUNT CLEMENS.” 


The Illinois Tool Works agreement, dated 
August 30, 1946, contains the following 
provision: 


“7, As long as Tinnerman shall con- 
tinue to manufacture and sell fastening 
devices covered by one or more 
unexpired patents Illinois will 
refrain from selling devices covered by 
the same one or more unexpired patents. 
at prices less than, or on terms and con- 
ditions more favorable to the purchaser 
than, prices computed in accordance with 
the standards and differentials used by 
Tinnerman and the terms and conditions 
used by Tinnerman, in selling fastening 
devices covered by the same one 
or more unexpired patents C4 


It is clear that both these provisions 
provide for the fixing of the prices at which 
the licensees may sell the licensed fasteners. 

The principle under which defendant con- 
tends that multiple price-fixing license agree- 
ments by a patentee constitute legal misuse 
is set forth in Newburgh Moire Co. v. Su- 
perior Moire Co. [1956 TRADE CASEs { 68,487], 
237 F. 2d 283 (3d Cir. 1956) at pp. 293, 294: 


“.. We think that the patent laws 
were not intended to empower a patentee 
to grant a plurality of licenses, each con- 
taining provisions fixing the price at 
which the licensee might sell the product 
or process to the company, and that, if a 
plurality of licenses are granted, such 
provisions therein are prohibited by the 
antitrust laws.” 


While the word plurality has several dif- 
ferent meanings and while this legal ques- 
tion is a very close one (105 U. of Pa. 


* Court later granted a plaintiff's motion to 
correct the opinion se as to specify an agree- 
ment dated February 28, 1948, instead of the 
1941 agreement, but noted that it was undis- 
puted that the 1948 agreement also contained 
price-fixing provisions similar to those in the 


1941 agreement.—CCH. 
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of the U. S. and Canada 


Lie Ronddl 26/5 Yale cl a5 Ike 200; 22Z0e Ws fos 
Pittsburgh L. R. 54), it seems to me that 
in the Third Circuit at least, if a patentee 
grants more than one license containing 
price-fixing provisions, such licenses con- 
stitute a violation of the antitrust laws and 
a misuse of the patent which renders the 
patent unenforceable by the patentee. There 
is much that could be said for and against 
the principle quoted above, but in view of 
the Third Circuit’s clear position on the 


question it would serve no purpose for this 
court to discuss the problem. Patent No. 
2,233,230 is unenforceable because of misuse 
by price-fixing. 
Order 

And now, to wit: June 27, 1960, judg- 
ment will be entered in favor of defendant 
and against plaintiff. The findings of fact 
and conclusions of law stated in the fore- 
going opinion constitute the court’s findings 
of fact and conclusions of law: 


[69,844] Joseph Carroll, Charles Peterson, Orchestra Leaders of Greater New 
York, and Charles Turecamo, as treasurer, v. American Federation of Musicians of the 
United States and Canada, Herman D. Kenin, as president of said Federation, Stanley 
Ballard, as secretary of said Federation, and George V. Clancy, as treasurer of said Fed- 
eration, Associated Musicians of Greater New York Local 802, and Al Manuti, as president 
of Local 802, Max L. Arons, as secretary of Local 802, and Hi Jaffe, as treasurer of 
Local 802. 


In the United States District Court for the Southern District of New York. 60 Civ. 
2939. Dated October 19, 1960. 
Sherman Antitrust Act 


Private Enforcement—Alleged Antitrust Violation—Temporary Injunction—Irrepara- 
ble Damage Not Shown.—A temporary injunction was denied where substantial questions 
of fact and law were raised and the plaintiffs, orchestra leaders and an association of 
orchestra leaders, failed to show that new “Price Lists Resolutions” and “New Minimums” 
(alleged to ‘be in violation of the Sherman Act) established by defendant music unions 
would cause irreparable damage if imposed upon the unions’ members; the plaintiffs had 
been members of the unions for at least fifteen years, during all of which (and more) the 


“price lists” practice had been maintained. 


See Private Enforcement and Procedure, Vol. 2, J 9026.15. 
For the plaintiffs: Schmidt & McDonald, New York, N. Y., Godfrey P. Schmidt, of 


Counsel. 


For the defendants: Ashe & Rifkin, New York, N. Y., David I. Ashe, of Counsel. 


Bryan, District Judge [/n full text]: Plain- 
tiffs, who are orchestra leaders and an as- 
sociation of orchestra leaders, move for a 
preliminary injunction enjoining the de- 
fendant unions from putting into effect or 
imposing upon any of their members new 
“Price Lists Resolutions” and “New Mini- 
mums” established by the unions in June, 
1960. The plaintiffs contend that these 
union practices violate the Sherman Anti- 
Trust Act, 15 U. S. C. $142, under Allen- 
Bradley v. Union, 325 U. S. 797. 


[Substantial Defenses] 


Defendants raise numerous and substan- 
tial defenses. They claim that the performance 
of individual musical concerts in night- 
clubs, catering halls, churches and syna- 
gogues is not interstate commerce; that the 
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requested injunction is barred by the Norris- 
LaGuardia Act, 29 U. S. C. §§ 101-115; and 
that the Sherman Act has not been violated. 
They also urged that the National Labor 
Relations Board has original primary juris- 
diction over this dispute and that this court 
is preempted from determining the dispute 
here. None of the issues raised are frivolous 
or insusbtantial. 


[Irreparable Damage Not Shown] 


When substantial questions of fact and 
law are raised preliminary relief should not 
be granted without a clear and convincing 
showing of irreparable damage. Plaintiffs 
have completely failed to make such a show- 
ing. Although the new “price lists” are very 
recent the unions have maintained estab- 
lished price lists for close to half a century. 
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The plaintiffs have all been members of the 
unions for at least fifteen years. The theory 
of their case attacks the whole practice of 
establishing “price lists” and is not directed 
primarily at the new price lists promulgated 
in June of this year. Since the plaintiffs have 
managed to exist under the “price list” prac- 
tice for many years there does not appear 
to be sufficient urgency to justify the grant- 
ing of a preliminary injunction in a case 
such as this where there are substantial and 
difficult questions of fact and law and it 
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certainly has not been shown that plaintiff 
will be irreparably damaged if a preliminary 
injunction does not issue. Moreover, the 
pattern under which the unions operate has 
been set for so many years that there is a 
grave question as to whether a preliminary 
injunction at this time may not cause more 
harm to the defendants than it would benefit 
the plaintiffs. 

The plaintiffs’ motion for a preliminary 
injunction is in all respects denied. 

It is so ordered. 


[| 69,845] Lou Poller v. Columbia Broadcasting System, Inc., et al. 


In the United States Court of Appeals for the District of Columbia Circuit. 
15,379. Decided November 10, 1960. 


: Appeal from the United States District Court for the District of Columbia. Hotrzorr, 
District Judge. 


No. 


Sherman and Clayton Antitrust Acts 


Combinations and Conspiracies—Conspiracy by or Within One Corporation.—The 
purpose of Section 1 of the Sherman Act is to prohibit joint action of two or more persons 
in combining their economic power to restrict competition. Therefore, since a corpora- 
tion cannot conspire with itself any more than a private individual can, whether or not it 
acts directly or through an agent (the acts of an agent are the acts of the corporation 
itself), there was no consipracy where a network corporation cancelled plaintiff’s network 
affiliation (under a pre-existing cancellation clause), purchased a station in competition 
with the plaintiff through its agent, and later bought the plaintiff's facilities at a lower 
figure than he had originally been asking. 

See Combinations and Conspiracies, Vol. 1, { 2005.400. 


Monopoly—Restraint of Trade—Refused to Deal—Cancellation of TV Network Affili- 
ation and Purchase of Competitor.—The mere fact that a TV network corporation, upon 
deciding to operate a UHF station, purchased a competitor in the area and cancelled 
plaintiff's network affiliation, did not show an attempt to monopolize or restrain trade. 
On the contrary, the defendant had considered buying plaintifi’s station (the price was 
too high), had consistently refused to eliminate a 6-month cancellation clause from his 
network contract, had later acquired the assets of his station to help minimize his loss 
and enable him to continue independent operation, and had ultimately closed its own 
station, all facts which indicated no more than the choice of a trader’s right to choose 
those with whom he will deal and which negatived an intent to monopolize or restrain 
trade. The real cause of plaintiff’s difficulties was the competition from VHF stations. 

See Combinations and Conspiracies, Vol. 1, {| 2005.785, and Monopolies, Vol. 1, 
{ 2610.720. 

Monopolies—“Vertical” Monopoly—TV Network Programming.—No legal “mo- 
nopoly” results from the fact that, because a particular station can broadcast only one 
program at a time and only one program at a time can be received, there is a “vertical 
monopolization” of every TV station in the nation which receives and transmits the 
program; this is a result of physical laws. Nor does the network’s retention of a right 
to cancel affiliation unilaterally and without cause at any time result in unlawful monopoly, 
this being a customary practice in the industry. (“Option time” and “must buy” rules 
were not in issue.) 

See Monopolies, Vol. 1, { 2610.300. 

Private Enforcement—Damages—Loss of Network TV Affiliation.—Assuming (with- 
out deciding) that a corporate TV system had been monopolizing or attempting to 
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monopolize in cancelling plaintiff's network affiliation and giving it to a competitive station, 
the principal portion of plaintiff's damages was nevertheless caused by his contracting 
for equipment, the nature and cost of which would have been justified only in connection 
with a firm network affiliation which he knew he did not have and had been unable to 


obtain even before the network considered acquisition of the competitive station. 
See Private Enforcement and Procedure, Vol. 2, J 9009.275. 
For the appellant: Abraham L. Freedman, Wm. Montgomery Smith, George R. 


Beneman on brief. 


For the appellees: Samuel J. Rosenman, Leon R. Brooks on brief. 


Affirming 1959 Trade Cases {| 69,391. 


Before Mitter, Chief Judge, and PrerryMAN and WASHINGTON, Circuit Judges. 


[Treble Damage Suit] 


Mitter, Chief Judge [Jn full text]: This 
is a civil suit for threefold damages under 
Section 4 of the Clayton Act brought by 
the appellant, Lou Poller, against the ap- 
pellee, Columbia Broadcasting System, and 
others. He charged them with combining 
and conspiring to restrain trade and com- 
merce in the television industry in violation 
of Section 1 of the Sherman Act, and with 
monopolizing and attempting to monopolize 
trade and commerce in that industry in 
violation of Section 2 of the Sherman Act, 
and alleged he had thereby been injured 
in his business and property. 


[Alleged Conspiracy] 


Poller sued as assignee of Midwest Broad- 
‘casting Company, a dissolved corporation 
of which he had been president and in 
which he had been the dominant figure. Mid- 
west had been the owner and operator of 
a UHF television broadcast station in 
Milwaukee from the time of construction 
in 1953 until February 27, 1955. Poller 
claimed CBS, in violation of the antitrust 
laws, had conspired with others to acquire 
his station at a price below its actual value. 
He states the basis of his suit as being that 
the alleged conspirators frustrated the efforts 
of others to acquire his station, secretly 
obtained an option on a competing station, 
and then cancelled the affiliation agreement 
CBS had had.with Midwest. As a result 
of what he calls “this three-pronged maneu- 
ver,” Poller says the conspirators purchased 
his equipment from him at a price far less 


1 Poller ‘‘continuously’’ pleaded with CBS to 
eliminate the provision for cancellation on six 
months’ notice, but CBS refused. Poller said 
he used the CBS insignia ‘‘with trepidation,’’ 
because of the tenuous nature of the network 
affiliation. 
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than its real value, although he admits the 
purchase was “on plaintiff’s entreaty.” 


More specifically, the facts are these: Un- 
der a construction permit granted February 
4, 1953, Midwest Broadcasting Company 
began the construction of a UHF television 
broadcast station in Milwaukee, where there 


_ was already a VHF station affiliated with 


NBC. On August 21, 1953, as its station 
neared completion, Midwest made an affilia- 
tion agreement with CBS, subject to the 
latter’s unilateral right to cancel at any 
time on six months’ notice? A short time 
later Bartell Broadcasters began operating 
another UHF station—WOK Y—in Milwau- 
kee. The Bartell station was neither as 
elaborate nor as successful as Midwest’s. 


In January, 1954, Midwest was informed 
by a broker that, if and when the Federal 
Communications Commission adopted a mul- 
tiple ownership rule which would permit 
George B. Storer to add a UHF station to 
the others owned by him, Storer would pay 
$2,000,000 for Midwest's station. About 
that time the latter began adding substantial 
improvements to its facilities. 


CBS says it had faith in UHF, although 
general opinion in the industry was that it 
could not successfully compete with VHF. 
It therefore determined, later in 1954, to 
acquire a UHF station in Milwaukee, if and 
when the. Commission should adopt the “5 
and 2” rule,? which would permit it to do 
so. CBS had learned of Poller’s efforts to 
sell the Midwest station for approximately 
$2,000,000—a price it considered to be sub- 
stantially more than the property was worth, 


*An amendment to the multiple ownership 
rule permitting one person to own five VHF 
and two UHF television stations. 
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and “completely out of line.” Because of 
this, CBS chose not “to enter into any kind 
of trading” with Poller, but decided to at- 
tempt to acquire the other UHF station in 
Milwaukee. To that end, it employed one 
Thad Holt, an independent consultant, to 
obtain from Bartell an assignable option to 
purchase station WOKY. On July 29, 1954, 
Holt obtained such an option in his own 
name, without disclosing the identity of his 
principal. The option price was $335,000, 
which Holt said was arrived at by adding 
$50,000 to Bartell’s investment. This option, 
which endured until October 1, 1954, was 
extended to February 1, 1955, On Septem- 
ber 17, 1954, the Commission adopted the 
5 and 2 rule, effective October 22. On 
October 25, 1954, Holt assigned the option 
to CBS, which immediately exercised it. 


Meantime, on October 21, CBS notified 
Midwest that its affiliation agreement would 
be cancelled as of April 22, 1955. The day 
after the notice of cancellation was given, 
Poller flew to New York and pleaded with 
officials of CBS to reconsider the termina- 
tion of his company’s affiliation, stating he 
had gone to great expense for a new studio 
and equipment, far more elaborate than that 
he would have required for a station which 
did not have a CBS affiliation. He stated 
he intended to continue television broad- 
casting in Milwaukee but that he would not 
require for that purpose the expensive 
equipment he had contracted to purchase. 


It was suggested that CBS might protect 
Midwest against the loss Poller feared by 
purchasing the physical equipment for which 
it had contracted and by taking over its 
studio lease. CBS agreed. It took over the 
studio and equipment, transferred to Mid- 
west the equipment it had bought from 
Bartell, and paid Midwest the sum of 
$500,000. Midwest acknowledge that CBS 
had assumed liability for the work in prog- 
ress and had paid it in full for the sums it 
had spent. Midwest also agreed to operate 
its station with the equipment formerly 
owned by Bartell, but failed to do so. 


On February 17, 1955, CBS began operat- 
ing its UHF station in Milwaukee, having 
paid Midwest $1,000 a day for advancing 
the cancellation date from April 22, 1955; 
but on March 21, 1959, the station was 

3 When CBS acquired its Milwaukee station, 
there were two VHF stations in that market 


and a third went on the air thereafter. The 
result was that CBS was operating the only 
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closed because its operation was marginal 
or unprofitable.* Midwest ceased broad- 
casting February 27, 1955, and in Decem- 
ber, 1955, its corporate existence was ter- 
minated and all its assets were transferred 
to Lou Poller, who had been its president 
and sole stockholder. 


[Prior Proceeding] 


In September, 1956, Poller filed this suit 
in the United States District Court against 
Columbia Broadcasting System, CBS-TV, 
an unincorporated division of CBS, J. L. 
Van Volkenburg and H. K. Akerburg, re- 
spectively president and vice president of 
CBS-TV, Bartell Broadcasters, and Thad 
Holt. As we have said, he charged them 
with conspiring to acquire the Midwest sta- 
tion in violation of the antitrust laws and 
at a price below its actual value, and charged 
CBS with monopolization and an attempt to 
monopolize. 

Poller prayed for damages which he com- 
puted as follows: he sold the Midwest prop- 
erty, which he says was worth $2,000,000, 
to CBS for $500,000 and the transfer of the 
Bartell equipment, which he says was worth 
no more than $50,000; therefore he claimed 
damages of $1,450,000, trebled in accordance 
with the statute. 

After extensive filings of interrogatories, 
depositions and affidavits, the District Court 
on June 9, 1959, entered an order granting 
the defendants’ motion for summary judg- 
ment and dismissing the complaint as to 
CBS, Van Volkenburg and Akerburg. The 
opinion of the District Court is reported at 
[1959 TrapvE CAsEs § 69,391] 174 F. Supp. 
802 (1959). Poller appeals. 


[Question of Forced Sale] 


The first question is—assuming without 
deciding that Midwest received less than 
the fair value of its station—whether Mid- 
west was forced to sell by anything CBS 
did. Poller admits that the large value he 
placed on the Midwest station—greatly in 
excess of its cost—depended upon a CBS 
affiliation not subject to cancellation on six 
months’ notice. Midwest did not have such 
an affiliation, and from the beginning CBS 
had refused to grant it. Poller realized from 
the outset the shakiness of his position and 


UHF station in the nation which was in com- 
petition with three VHF stations in the same 


market. 
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used the CBS insignia “with trepidation.” 
His sale to CBS was not sought by the 
latter. On the contrary, CBS bought Poller’s 
equipment only at his importunity and to 
save him from the loss he thought he was 
about to suffer because he had improvi- 
dently contracted for construction of elabo- 
rate facilities which he would need only if 
he had the firm affiliation CBS had consist- 
ently refused to give him. 


We are of the opinion that Poller’s en- 
treaty to CBS to buy his equipment was 
brought about by his own act of investing 
too heavily in the UHF equipment without 
having a firm network affiliation. Certainly 
he sought the sale and entered into it 
voluntarily. 


If it be assumed, however, that Poller 
was forced to sacrifice his station by the 
acts of the alleged conspirators, other ques- 
tions remain. Was there a conspiracy? If 
so, did the acts of the conspirators restrain 
trade or commerce in the television in- 
dustry? 


[Question of Conspiracy] 


We turn to a consideration of the first 
of these questions: Did CBS and the indi- 
vidual appellees enter into a conspiracy in 
restraint of trade or commerce among the 
several States? The purpose of Section 1 is 
to prohibit joint action of two or more per- 
sons in combining their economic power 
and restricting competition. Poller’s charge 
that CBS conspired with one of its unin- 
corporated divisions and two of its em- 
ployees is obviously unsound. It is in 
reality a charge that CBS conspired with 
itself. As the Fifth Circuit said in Nelson 
Radio & Supply Co. v. Motorola [1952 TrapE 
CASES J 67,386]: * 

oe It is basic in the law of con- 
spiracy that you must have two persons 
or entities to have a conspiracy. A cor- 
poration cannot conspire with itself any 
more than a private inidivdual can, and 
it is the general rule that the acts of the 
agent are the acts of the corporation. 
. . . [LA] corporation and its subsidiaries 
can be guilty of a conspiracy in restraint 
of trade but that involves separate corpo- 
rate entities. . . .” 


We conclude that CBS, its unincorporated 
division, and its employees were incapable 
of conspiring to restrain trade or commerce. 


4200 F. (2d) 911, 914 (1952), cert. denied 345 
U.S. 925 (1953). 
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The question becomes, then, whether CBS 
conspired with Bartell Broadcasters or Thad 
Holt to accomplish that purpose. Bartell 
and Holt are not now parties: the complaint 
was dismissed by the court as to the former 
upon its suggestion of improper venue, and 
the latter was never served with process. 


The record shows Bartell gave an option 
to Holt without knowing he was acting for 
CBS, and did nothing more than sell its 
station as it was required to do by the 
option. Holt knew nothing of Poller or 
his station, and merely acted as agent for 
CBS in obtaining the Bartell option. In 
short, the record shows Bartell and Holt 
did not enter into a concerted scheme with 
CBS, but that the latter alone conceived 
and consummated the plan of acquiring the 
UHF station in Milwaukee which had been 
competing with Midwest. 


[No Purpose to Restrain Trade 
or Commerce] 


Even if it be thought that Bartell and 
Holt combined with CBS to accomplish a 
common purpose, it does not seem to us 
that the purpose was to restrain trade 
or commerce. Poller complains that CBS 
cancelled Midwest’s affiliation. It had the 
contractual right to do that. He complains 
that CBS chose to buy the Bartell station 
instead of his own. Certainly CBS did not 
act illegally in making that choice; it was 
under no sort of obligation to buy the Mid- 
west station. 


Then, when CBS saved him from the loss 
he might have suffered had he been left 
with the expensive facilities he had bought 
to meet a network affiliation he did not have, 
Poller complains he was forced by CBS 
to make a sacrificial sale. But his real 
complaint is that CBS would not eliminate 
the six months’ cancellation clause from 
his affiliation agreement. He had never 
been led to believe this would be done; on 
the contrary, CBS had consistently refused 
to do it. Nevertheless, despite his “trepi- 
dation,” Poller recklessly proceeded to incur 
large liability for expanded facilities he 
knew he would not need without the affilia- 
tion which had been continuously denied 
him. 


It was said in United States v. Colgate & 
Co., 250 U. S. 300, 307 (1919) : 
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“ee 


In the absence of any purpose 
to create or maintain a monopoly, the 
[Sherman] act does not restrict the long 
recognized right of trader or manufac- 
turer engaged in an entirely private 
business, freely to exercise his own inde- 
pendent discretion as to parties with 
whom he will deal. . . .” 


The Supreme Court has not departed from 
this rule, which has since been applied to 
broadcasting networks. In Federal Broad- 
casting System uv, American Broadcasting Co. 
{1948-1949 Trape Cases {[ 62,241], 167 F. 
(2d) 349, 351, cert. denied 335 U. S. 821 
(1948), the Second Circuit said: 


oe The principal ground urged in 
support of the charge of a boycott as a 
basis for the temporary injunction is that 
by concerted action the American and 
Mutual networks have cancelled their 
existing arrangements with the plaintiff. 
However, each did this pursuant to the 
terms of its agreement, and it is clear 
that if these defendants really acted indi- 
vidually and not jointly they were within 
their rights. A network is not a common 
carrier and each therefore had the right 
in the absence of concerted action to make 
such contracts for the distribution of its 
‘programs as it chose. .. .” 


We conclude from the foregoing that 
the acts done by CBS and its co-defendants 
did not restrain trade or commerce. Hence, 
any injury to Poller’s business and property 
caused by those acts was not the result of 
a violation of Section 1 of the Sherman Act. 


5It has already been shown that CBS did not 
combine or conspire with any person or persons 
to do the acts which are the basis of Poller’s 
complaint. Hence it did not ‘‘combine or con- 
spire with any person or persons, to monopolize 
any part of the trade or commerce among the 
several States.’’ So, the question is limited, as 
stated in the text above, to the question 
whether CBS itself monopolized any part of 
the trade or commerce among the _ several 
States, or attempted to do so. 

6 This notion is thus expressed in Poller’s 
brief: 

“It is a vital fact that because of physical 
limitations a particular station can broadcast 
only one program at a time, and because pro- 
grams can only be received on a particular set 
one at a time there is an automatic exclusion 
by each program of all others at that time. 

“Accordingly, the broadcast of a network pro- 
gram results in a vertical monopolization of 
every station throughout the country which re- 
ceives and transmits that program at the time 
it is broadcast. The case is no different than 
it would be if because of physical law three 
concerns doing the same thing could reach into 
only one of three separate areas of space. In 
a sense, they would be competing with each 
other. But it is equally true that each of them 
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[Question of Monopoly] 


The next question is whether CBS mo- 
nopolized any part of the trade or com- 
merce among the several States.° 


As we have seen, CBS cancelled its affilia- 
tion with Midwest, bought the Bartell UHF 
station, later traded the Bartell equipment 
for that of Midwest, and also paid a large 
cash consideration, and then attempted to 
operate a UHF station in Milwaukee but 
failed and closed the station. These acts do 
not manifest an attempt to monopolize any 
part of the trade or commerce in the televi- 
sion industry. There was no attempt to 
monopolize UHF in Milwaukee, for Poller 
expressly said he would continue to operate 
there with the less elaborate Bartell equip- 
ment which would be sufficient for opera- 
tion without a CBS affiliation. He accepted 
the Bartell equipment for that purpose. The 
failure of UHF in Milwaukee seems to have 
been due to the superiority of the VHF 
competition. 


Poller argues that each of the three national 
television networks—American Broadcasting 
Company, CBS and National Broadcasting 
Company—has a “vertical” monopoly, de- 
spite the fact they are fiercely competitive.® 


The appellant says that, because a par- 
ticular station can broadcast only one pro- 
gram at a time and only one program at a 
time can be heard on a receiving set, the 
broadcast of a network program results in 


would have an exclusive monopoly in the entire 
area that it could possibly embrace. It is no 
less a monopolization by any one merely be- 
cause there is another outside area unapproach- 
able by it, in which others likewise hold ex- 
clusive sway. 

* * * 

“In the great majority of markets where 
there are more than two stations each network 
requires that the station which takes its pro- 
grams must become in effect its exclusive sta- 
tion. Thus, by the coercive power of its 
programming the network has accumulated what 
it calls a chain of affiliated stations. These 
affiliates are no part of the network’s invest- 
ment of money or management, Others have 
made the investment; others have the burden of 
management; others run the risk of loss. But 
by virtue of the network having the program 
to sell, it requires by contract that these sta- 
tions become in effect its subsidiaries. Thus, 
by an ironic perversion of the circumstances, 
the supplier dominates the customer. The net- 
work does even more; it ties the stations to 
affiliation agreements which give the network 
exclusive control, yet keeps them dangling by 
the provision under which it can at will termi- 
nate the franchise upon which their financial 


fate depends.” 
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vertical monopolization of every television 
station in the nation which receives and 
transmits it. This is the result of physical 
laws, and cannot be said to be monopoliza- 
tion by CBS or either of the other two net- 
works. 


Appellant goes on to argue that “In the 
great majority of markets where there are 
more than two stations each network re- 
quires that the station which takes its pro- 
grams must become in effect its exclusive 
station”; that “The network does even more; 
it ties the stations to affiliation agreements 
which give the network exclusive control, 
yet keeps them dangling by the provision 
under which it can at will terminate the 
franchise upon which their financial fate 
depends.” 

Poller asserts that the power of CBS to 
own and operate television stations is “a 
potent monopolistic weapon.’ He charac- 
terizes it as an “element in the chain of 
monopoly practice.” This power, he says, is 
“a potential threat against every station in 
the country.” He expresses the belief “that, 
notwithstanding commission sanction,’ the 
ownership of stations by networks effects 
such a concentration of control in the tele- 
vision industry as is violative of the anti- 
trust laws.” 


Whether appellant’s assertions are valid 
is not before us. Nor are we called on to 
review the 5-2 regulation. Rather, the ques- 
tion is whether, by the exercise of the right 
to acquire the Bartell station and the Poller 
equipment, CBS monopolized or attempted 
to monopolize interstate trade or commerce 
in the television industry; and, if so, whether 
Poller is thereby injured in his business or 
property. We perceive no monopoly or at- 
tempt to monopolize but, instead, an unsuc- 
cessful attempt to compete with other 
Milwaukee stations. For, after the Bartell 
acquisition, CBS had competition in Mil- 
waukee from both VHF and UHF stations, 
and after acquiring Poller’s equipment its 
station continued to have VHF competition 
to which it finally yielded. Of course, the 
competitive situation among the networks 
continued as before. 


™The Commission sanction to which Poller 
refers is the 5-2 regulation of the Federal Com- 
munications Commission permitting one concern 
to own as many as, but not more than, five 
VHF and two UHF stations. The Commission 
has thereby held in effect that a network’s 
ownership of that small number of stations is 
not against the public interest. As monopoliza- 
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[Injury Not Result of Defendant's Acts] 


Assuming, however, (without deciding) 
that by either acquisition CBS was monop- 
olizing or attempting to monopolize, we are 
of the opinion, for reasons stated elsewhere 
in this opinion, that Poller was not thereby 
injured in his business or property. Such 
injury as he may have sustained, we repeat, 
was caused by his improvidence in contract- 
ing for elaborate equipment to meet the 
requirements of a firm affiliation he knew 
he did not have. 

Such is the monopolization with which 
CBS is charged. The essence of it is that 
the network keeps the stations “dangling” 
because of the provision it can cancel the 
franchise at will. That is to say, CBS is 
charged with monopolizing or attempting to 
monopolize some part of trade or commerce 
in the television industry because it kept 
Midwest “dangling” by retaining the right 
to terniinate its affiliation on six months’ 
notice. The retention of the right to cancel 
was lawful, and Midwest agreed to it. 


All affiliation agreements between net- 
works and stations are for fixed and limited 
terms, just as are station licenses granted 
by the Federal Communications Commis- 
sion, but Poller does not claim this produced 
monopoly, even though the network is un- 
der no obligation to renew. It is the right 
of cancellation retained by CBS which he 
says kept his station “dangling.” Although 
he was unhappy about it, Poller knowingly 
accepted affiliation subject to cancellation on 
six months’ notice, as he could do no better. 
We see no reason for him to complain that 
the option to cancel was exercised. 


Whether or not Packard Motor Car Co. v. 
Webster Motor Car Co. [1957 Trapt Cases 
{ 68,682], 100 U. S. App. D. C. 161, 243 F. 
(2d) 418 (1957), is dispositive here, as the 
District Court held, that case is certainly 
relevant and indicative of the applicable 
doctrine. Several dealers in Baltimore had 
one-year contracts with Packard to sell its 
cars in that area. One of them informed 
Packard he would not continue as dealer 
unless he were granted an exclusive agency. 
Packard agreed, and refused to renew the 


tion or an attempt to monopolize any part of 
trade or commerce among the several States is 
contrary to the public interest, the effect of the 
expert Commission’s regulation is that such 
limited multiple ownership of facilities in the 
field it regulates does not violate Section 2 of 
the Sherman Act. Much weight should be 
given, we think, to the Commission’s holding. 
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franchises of the other dealers. One of them 
sued Packard for triple damages, alleging 
the transaction constituted a conspiracy in 
restraint of trade in violation of the Sher- 
man Act. We held there was no contract 
or conspiracy to restrain trade within the 
meaning of the Sherman Act. 

We have noted appellant’s argument that 
the national networks have coercive and 
restrictive practices which extend the mo- 
nopoly he asserts they have. These practices 
are: (1) the “must buy” policy which re- 
quires advertisers to buy time on a designated 
group of stations; (2) the “option time” 
practice under which affiliates contract to 
accept and broadcast all network programs 
offered to them during designated hours of 
the broadcast day. 

We need express no opinion regarding 
these practices because it does not appear 
that either played any part in causing the 
injury to the business and property of 
Poller, of which he complains. 

In sum, we hold the record shows there 
was no illegal conspiracy to restrain trade 
Or commerce among the several States, that 
no restraint of such trade or commerce 
appears, and that no monopoly or attempt 


at monopoly was shown. 
Affirmed. 


[Dissenting Opinion] 

WASHINGTON, Circuit Judge, dissenting: 
Poller’s suit charges a conspiracy in re- 
straint of trade in violation of Section 1 of 
the Sherman Act and a monopoly, attempted 
monopoly, or conspiracy to monopolize trade 
in violation of Section 2 of that Act. The 
District Court, without deciding whether 
the Sherman Act had been violated, gave 
summary judgment against Poller on the 
ground that his admitted injuries were 
damnum absque injuria, since CBS had a 
contractual right to cancel Poller’s affiliation 
agreement and a legal right to choose to 
buy a rival station and to give that station 
(i. e., itself) the CBS affiliation. The ma- 
jority of this court would affirm on the 
ground, as I understand it, that there was as 
a matter of law, on the record here, neither 
a conspiracy in restraint of trade nor a mo- 
nopoly or attempted monopoly. 

I disagree. In my view, Poller raises gen- 
uine issues of material fact as to whether 
there was a conspiracy against him in re- 
straint of trade and a monopoly. The charges 
he makes may, of course, appear ultimately 
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to be without foundation in fact. But I 
think he is entitled to an opportunity to 
attempt to establish his charges before a 
jury, and that it was error to give summary 
judgment against him. Where the propriety 
of a summary judgment is involved, we are 
required, of course, to look at the case in the 
light most favorable to the plaintiff. Calla- 
way uv. Hamilton National. Bank, 90 U. S. 
App. D. C. 228, 195 F. 2d 556 (1952). 


1, Poller’s allegation of conspiracy does 
not relate to the Columbia Broadcasting 
System (CBS) alone. It includes an unin- 
corporated wholly-owned subsidiary, CBS- 
TV, two officers of CBS-TV, and other 
persons. It is clear that corporate officers can 
be members of a conspiracy with their cor- 
poration. The Supreme Court has so held. 
Schine Theatres v. United States [1948-1949 
TRADE CASES § 62,245], 334 U. S. 110, 116 
(1948); United States v. Yellow Cab Co. 
[1946-1947 Trane Cases { 57,576], 332 U. S. 
218, 227 (1947). The same cases establish that 
a corporation may violate the Sherman Act by 
conspiring with its wholly-owned subsidiaries. 
See also United States v. Radio Corporation of 
America [1959 TrapE Cases { 69,284], 358 
U. S. 334 (1959) ; Kiefer-Stewart Co. v. Sea- 
gram & Sons [1950-1954 Trane Cases 

62,737], 340 U. S. 211 (1951). In my view, 
CBS could conspire with CBS-TV, a wholly- 
owned, but not incorporated, “division”—as 
separate and distinct an organization as a 
wholly-owned subsidiary. Since there were 
other alleged co-conspirators, it is unnecessary, 
however, to rely on that ground. The out- 
side persons, included as conspirators in 
plaintiff's charges, are not ruled out as pos- 
sible conspirators merely because they are 
not presently defendants in this suit. A 
plaintiff is not required to sue and obtain 
judgment against every conspirator at his 
peril. Nor do I think that it is clear here, 
as do the majority, that these others were 
not conspirators. Whether or not they were 
is in issue, and the issue can only be re- 
solved by proof. 


2. In general, of course, a corporation 
may, without legal liability, deal with per- 
sons of its choice and exercise the rights 
given it by its contracts. But clearly one of 
the qualifications to the free exercise of 
these rights is that they may not be used 
in a way which amounts to a conspiracy to 
restrain or to monopolize trade among the 
states. See United States v. Parke, Davis & 
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Co. [1960 Trape Cases { 69,611], 362 U. S. 
29, 36-47 (1960). 

Packard Motor Car Co. v. Webster Motor 
Car Co. [1957 Trape Cases {[ 68,682], 100 
U. S. App. D. C. 161, 243 F. 2d 418, cert. 
denied, 355 U. S. 822 (1957), is not disposi- 
tive here. Upon loss of its franchise to sell 
Packard automobiles, the retail dealer in- 
volved could use its properties in a variety 
of ways, including the sale of other automo- 
biles in competition with the Packard auto- 
mobile. But a TV station operator can 
make only one use of his property, and, as 
will appear, without a network affiliation 
the property cannot be as profitably used, 
and the business may fail in consequence. 
Thus, the economic impact of CBS’ action 
in cancelling Poller’s network affiliation and 
buying the competing UHF station was 
highly damaging in a competitive sense. 
Furthermore, the Packard Company did 
not itself invade the retail market. Here 
CBS, primarily a wholesaler of programs, 
has entered the retail field.* 

3. The essence of a violation of Section 1 
of the Sherman Act is an unreasonable in- 
jury to, or restraint on, competition in a 
particular market in interstate commerce. 
involved in this case are competitive inter- 
actions in three primary markets. First, 
there is the market in which television sta- 
tions are bought and sold by station opera- 
tors and entrepreneurs. Second, there is the 
local television broadcasting market in which 
viewers in particular areas accept or reject 
programs offered over local broadcasting 
stations, Although station profits do not 
come directly from payments by views, it 
can be fairly said that individual station 
operators compete for audiences which they 
are in effect able to sell to national and 
local advertisers. Third, there is competi- 
tion among program producers for national 
advertisers, While local station owners may 
on ‘occasion independently produce programs 
which merit the attention of advertisers 
seeking nation-wide audiences, it is generally 
true that the three great television net- 
works are the only competitors for advertis- 


1 For similar reasons, the other ‘refusal to 
deal’’ cases are equally inapplicable here. See, 
€.9., United States v. Colgate & Co., 250 U. S. 
300 (1919); Schwing Motor Co. v. Hudson Sales 
Corp. [1956 TRADE CASES f 68,292], 138 F. 
Supp. 899 (D. Md.), aff'd [1956 TRADE CASES 
f 68,564], 239 F. 2d 176 (4th Cir. 1956), cert. 
denied, 355 U. S. 823 (1957). Colgate was of 
course severely limited in the Parke, Davis & 
Co. case, supra, if not sent ‘‘to its demise.’’ 
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ers seeking national program audiences. 
Poller says—and it seems reasonably clear 
on this record—that television stations in 
Milwaukee, especially UHF stations, can- 
not operate profitably without a network 
affiliation. 

Through its operating division, CBS-TV, 
CBS is a primary producer of nationally 
broadcast television programs. While CBS 
owns several transmitting stations, CBS 
programs are generally presented to the 
viewing public over independently owned 
stations from: which CBS obtains the right 
to use choice air time by means of affiliation 
agreements. At one time CBS-TV used the 
facilities of Poller’s UHF station in Mil- 
waukee under a network affiliation agree- 
ment. The present dispute arises because 
CBS-TV obtained an option to purchase the 
only competing UHF station in Milwaukee 
when it knew Poller’s station was for sale, 
exercised its contract right to cancel Pol- 
ler’s network affiliation and then purchased 
Poller’s equipment by giving him cash plus 
the poorer equipment of the Bartell station 
on which the option had been obtained. At 
the end CBS-TV had eliminated both Poller 
and Bartell from UHF telecasting in Mil- 
waukee and it remained as the only tele- 
caster in that field.» Competition in the 
entire market, comprising both UHF and 
VHF, was reduced. 

The allegation that this was accomplished 
through a conspiracy has been denied and 
the question is in issue, subject to proof. 
It is further claimed by Poller that CBS 
was the only network willing to give rela- 
tively equal consideration to affiliation with 
UHF or VHF station; that as a result, CBS 
had great effect on the entry or continued 
existence of UHF stations in the various 
local broadcast markets; and that by wait- 
ing for Poller and Bartell to develop the 
UHF market in Milwaukee and then using 
its economic and contractual power to estab- 
lish itself in Milwaukee in their stead, CBS 
must have seriously discouraged new UHF 
operations elsewhere, for few entrepreneurs 
would be willing to pioneer a new field only 


See Mr. Justice Harlan dissenting, 362 U. S. 
at 49. 

> Whether or not CBS desired that result is a 
question of fact to be determined at a trial. In 
a case like the present, however, specific intent 
to restrain trade or monopolize may be unnec- 
essary. See United States v. Griffith [1948- 
1949 TRADE CASES { 62,246], 334 U. S. 100, 
105 (1948). 
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to have the fruits of success taken from 
them by a network, without compensation. 
It is also claimed that the actions of CBS 
caused Poller’s franchise to be reduced in 
value and his equipment to become useless 
and unmarketable elsewhere, and that CBS 
paid an unreasonably low price for his 
equipment. 


In my view, the purchase and operation 
of the Bartell station as the exclusive CBS 
outlet in Milwaukee was an illegal restraint 
on competition if it forced Poller to go out 
of business under circumstances which dis- 
couraged or actually precluded the entry of 
new UHF stations into the Milwaukee TV 
market and other TV markets, thereby seri- 
ously retarding the development of the en- 
tire television industry.’ Likewise, I think 
that the elimination of Poller in the way 
claimed could be deemed to be an elimina- 
tion of competition by unfair means, an 
abuse which the antitrust laws were intended 
to preclude. National Biscuit Co. v. Federal 
Trade Commission, 299 Fed. 733, 738 (2d 
Cir. 1924); United States v. Klearflax Linen 
Looms, Inc. [1944-1945 Trapr Cases 57,407], 
63 F. Supp. 32 (D. Minn. 1945). If Poller 
can prove these things to the satisfaction of 
a jury, I think he would be entitled to a 
verdict. He should be given that chance. 
On a motion for summary judgment the 
courts should be reluctant to deny the plain- 
tiff his day in court when he alleges that 
he was forced out of business as a result of 
a conspiracy to eliminate him as a competi- 
tor. See Slick Airways, Inc. v. American Atr- 
lines, Inc. [1952 TravE CAsEs { 67,371], 107 
F. Supp. 199, 214 (D. N. J. 1951), app. dis- 
missed [1953 TravE CAsEs f 67,466], 204 F. 
2d 230 (3d Cir. 1953), cert. denied, 246 U. S. 
806 (1953). And this would seem particularly 
true where (as here) it is charged that the 
public has been deprived of maximum tele- 
vision service by a reduction of competition. 
See Packaged Programs, Inc. v. Westinghouse 
Broadcasting Co. [1958 TRADE CAsEs { 69,049], 
255 F. 2d 708 (3d Cir. 1958). 


My view is based in part upon United 
States v. Radio Corporation of America [1959 
TRADE CASES { 69,284], 358 U. S. 334 (1959). 
There the United States asserted that RCA 
and its wholly-owned subsidiary NBC had 
threatened to cancel the NBC program 
affiliations of certain Westinghouse-owned 
stations, unless Westinghouse agreed to ex- 


8 Had CBS merely cancelled Poller’s affiliation 
and given an affiliation contract to another in- 
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change its Philadelphia TV station for one 
owned by NBC in Cleveland, plus cash. The 
exchange was made and NBC was enabled to 
enter a new market area. The District Court 
granted summary judgment for RCA on 
the theory that the United States was pre- 
cluded from bringing an antitrust action 
because the Federal Communications Com- 
mission had approved the challenged trans- 
action. [1958 Trapr Casss § 68,913], 158 F. 
Supp. 333 (E. D. Pa. 1958). The Supreme 
Court repudiated this theory, and reinstated 
the complaint. Although the Supreme Court 
did not expressly characterize as illegal the 
actions of RCA, its reversal of the District 
Court would appear to mean that the com- 
plaint adequately stated a cause of action. 
If the plaintiff’s allegations are proved, the 
present case differs only in that CBS did 
not openly threaten Poller. If the actions of 
CBS in fact had an irresistibly coercive effect 
on Poller, the absence of an overt threat would 
not be significant, and Poller’s claim seems 
to be even stronger than that of Westing- 
house, since here, unlike its case, the result 
of the CBS transaction was to reduce TV 
competition in the particular market area 
involved. 


4, Similarly, Poller would be entitled to 
recover under Section 2 of the Sherman 
Act if he can prove, as he claims, that CBS 
had power to exclude him and other com- 
petitors in Milwaukee, and intended to use 
that power. See United States v. Griffith 
[1948-1949 TrapE Cases J 62,246], 334 U. S. 
100 at 107 (1948). “It is the exclusion ot 
others from the opportunity of doing busi- 
ness that is regarded as monopolizing.” 
National Biscuit Co. v. Federal Trade Com- 
mission, supra at 738. 

The present record suggests that it may 
appear, if proof were offered, that once 
CBS had purchased Bartell’s station, it had 
absolute power to exclude other independ- 
ent UHF operators from Milwaukee so 
long as the other networks did not alter 
their attitudes toward UHF. Certainly, there 
are substantial indications that CBS had 
monopoly power over UHF in Milwaukee 
at the time it cancelled Poller’s affiliation. 
Although CBS’ station was in competition 
with Milwaukee VHF stations for viewers 
and thus not a monopolist in the viewer 
market, it may well be that CBS’ economic 
strength gave it virtual monopoly power 


dependent Milwaukee station, ‘it may be that no 
competitive evils would have resulted. 


1 69,845 


77,330 


over the entry of new stations into Mil- 
waukee. The possibility of new VHF en- 
trants into Milwaukee may have been closed 
for practical purposes (apparently the third 
and last VHF channel in Milwaukee went 
into operation shortly after CBS entered 
Milwaukee). And by lowering local adver- 
tising rates or being able to do so, CBS 
may have been able effectively to preclude 
the entry into Milwaukee of new UHF 
independents who were simultaneously faced 
with the reluctance of other networks to 
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affiliate with them. Proof of such facts 
would, I think, support a verdict in Poller’s 
favor. 

In reaching my conclusions as to both 
Sections 1 and 2, I have not failed to note 
that with respect to each of the claimed vio- 
lations CBS made factual allegations which 
if proved might warrant a judgment in its 
favor, and that proof of Poller’s claims will 
not be easy. But I think that he is entitled 
to go to trial. 


[7 69,846] Budget Dress Corp. v. International Ladies’ Garment Workers’ Union, 


In the United States District Court for the Southern District of New York. Civil 
Action No. 149-140. Dated December 23, 1959. 


Sherman and Clayton Antitrust Acts 


Private Enforcement—Motion to Strike—Historical Data in Pleadings—Antitrust 
Cases.—A motion to strike answers to a complaint which gave the court historical data 
concerning the nature and operation of the dress industry in the New York area, was 
denied where the material was submitted in explanation of the motive for the complained 
of activities. Such material has become customary in antitrust actions and found to be of 


great value in handling of antitrust cases. 


See Private Enforcement and Procedure, Vol. 2, { 9013.595. 
For the plaintiff: Fellner & Rovins, New York, N. Y. 


For the defendant: Schlesinger & Bloom, Morris P. Glushien, Shapiro & Schlissel, 
Phillips, Nizer, Benjamin, Krim & Ballon, Milton J. Levy, all of New York, N. Y. 


Endorsement 


RyAn, Chief Judge [Jn full text]: Plaintiff 
moves, pursuant to Rule 12(f) of the Rules 
of Civil Procedure, “to strike as much of 
the answers of the defendants herein, as 
the same are insufficient, redundant, imma- 
terial, impertinent and scandalous.” 

The complaint alleges that certain acts of 
the defendants constitute a conspiracy in 
restraint of trade in violation of the Sher- 
man and Clayton Acts. Plaintiff seeks an 
injunction and a money judgment for treble 
damages in the sum of $1,050,000. 

The essential facts in this controversy are 
set forth in our earlier opinion denying 
plaintiff's motion for an injunction pendente 
lite in the companion action (Civ. 149-141). 

Counsel for defendants contend that plain- 
tiffs motion is a broadside attack on all 
the allegations in the answers of all the 
defendants and does not comply with the 
requirement of particularity set forth in 


Rule 7(b)(1). 
1 69,846 


We agree. However, as we have earlier 
indicated (Cf. our memorandum concerning 
an identical motion in the companion suit), 
the history of this suit is such as to per- 
suade us to dispose of the plaintiff’s motion 
on its merits, In the instant case the ends 
of justice will best be served by not follow- 
ing the otherwise applicable holdings of 
Sachs et al. v. Ohio National Life Insurance 
Co., 2 F. R. D. 348, and Steingut v. National 
City Bank, 36 F. Supp. 486. 


Motions to strike are not looked upon 
with favor and should not be granted, even 
though the averments complained of are 
literally within the provisions of Rule 12(f), 
in the absence of a showing that they have 
no relation to the controversy or are clearly 
prejudicial to the movant (DeBelaieff v. 
Moulton, 17 F. R. D. 207; Russo v. Merck & 
Co., 138 F. Supp. 147.) 


A motion to strike for insufficiency was 
never intended to furnish an opportunity for 
the determination of disputed and substan- 


© 1960, Commerce Clearing House, Inc. 


Number 168—75 
11-25-60 


tial questions of law (O’Reilly v, Curtis Pub- 
lishing Co.,.22 F. Supp. 359 at 361; Tivoli 
Realty, Inc. v. Paramount’ Pictures, Inc. 
[1948-1949 Trape Cases J 62,327], 80 F. 
Supp. 800 at 803; Burke v. Mesta Machine 
Co., 5 F. R. D. 134; 1 Barron & Holtzoff, 
Federal Practice and Procedure § 368, p. 
750) and is not granted if insufficiency of 
the defense is not clearly apparent or may 
better be determined in a hearing on the 
merits (Smuth v. Piper Aircraft Corporation, 
18 F. R. D. 169). 


[“Scandalous’ Defense] 


Joint Board’s thirteenth defense and In- 
ternational’s twelfth defense are essentially 
identical and must be striken on the grounds 
that they are scandalous and legally insuf- 
ficient. 


They are scandalous in that they allege, 
with gruesome and evidentiary detail, vari- 
ous conspiracies between plaintiff and sev- 
eral elements of the underworld, characterized 
in these defenses as “strong arm men” and 
“racketeers”. 


Rule 8(e) demands conciseness in plead- 
ing. Courts will not permit a party to use 
his pleadings as a dumping ground for 
that evidence which he may not otherwise 
be able to present to the trier of the facts. 


These allegations, viewed in the most 
favorable light, attempt to interpose the 
equitable defense of unclean hands. How- 
ever, as we have earlier said: 


“TT]f plaintiff had been a victim of de- 
fendant’s unlawful practices, the fact that 
it had also been guilty of illegal conduct 
would not immunize defendant against 
liability. The antitrust laws are more 
concerned with the injury to the public 
than they are with the morals of the pri- 
vate litigants (Affiliated Music Enterprises 
v. Sesac, Inc. [1958 TRapE Cases { 68,938], 
160 F. Supp. 865 at 876, citing Kuiefer- 
Stewart Co. v. Joseph E. Seagram & Sons 
[1950-1951 Trape Cases § 62,737], 340 
U. S. 211; Trebuhs Realty Co. v. News 
Syndicate Co. [1952 TRADE CAsEs { 67,336], 
107 F. Supp. 595).” 


Accordingly, these defenses are stricken. 


[Historical Allegations] 


In its memoranda, plaintiff does direct 
some of its attack against paragraphs 18 
to 36 of Joint Board’s answer. These para- 
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graphs present the Court with historical 
data concerning the nature and operation of 
the dress industry in the New York area. 
Joint Board submits this material in ex- 
planation of the motive for the activities of 
which plaintiff complains. 

Courts have continuously removed such 
matter from pleadings as fruitless archeology. 
However, such material has become cus- 
tomary in antitrust actions (Cf. Garbose v. 
George A. Giles Co. [no opinion for publica- 
tion], Civ. No. 7838, D. C. Mass., 1949, 
Wyzanski, J.). Such allegations have been 
found to be of great value in the handling 
of antitrust cases (Cf. Hon. Charles E. 
Clark, Special Pleading in the “Big Case”, 21 
F. R. D. 45, 49), and are relevant to the 
question of motive (Cf. Milgram v. Loew's 
Inc. [1950-1951 Trape Cases f 62,938], 192 
F, 2nd 579, 585). 


Examples of this type of pleading have 
been, criticized or stricken where their breadth 
would have resulted in a correspondingly 
broad discovery (Cf. Hon, Archie O. Daw- 
son, The Place of the Pleading in a Proper 
Definition of the “Big Case’, 23 F. R. D. 
430), where they contained characterizations 
prejudicial to the adverse party (Metropolitan 
Theatre Co. v. Warner Brothers Pictures, Inc. 
[1952 TrapeE Cases { 67,304], 12 F. R. D. 
516) or where the historical data dealt with 
the entire nation and the alleged conspiracy 
was local in nature (New Dyckman Theatre 
Corp. v. Radio-Keith-Orpheum Corporation 
[1954 TrapvE Cases { 67,853], 16 F. R. D. 
203; Maple Drive-In Theatre Corporation 
v. Radio-Keith-Orpheum Corporation [1955 
TRADE CASES J 67,972], 17 F. R. D. 226). 


The paragraphs which plaintiff seeks to 
have stricken from Joint Board’s answer 
contain no characterizations which may be 
deemed prejudicial to the plaintiff. The 
historical material contained therein is limited 
to the dress industry in the New York area, 
thereby conforming to plaintiff’s choice of 
geography. Apart from depriving Joint 
Board of the opportunity of submitting any 
evidence on the question of its motive, nothing 
would be accomplished by striking these 
paragraphs. 

Accordingly, except as to Joint Board’s 
thirteenth defense and International’s twelfth 
defense, plaintiff’s motion is denied. 


So ordered. 
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[169,847] Broadcasters, Inc., et al. v. Morristown Broadcasting Corp., et al. 


In the United States District Court for the District of New Jersey, Civil Action 
No. 150-60. Dated July 25, 1960. 


Sherman and Clayton Antitrust Acts 


Combinations—Restraint of Trade—Failure of Complaint.—Merely filing an applica- 
tion for a radio broadcasting license in competition with a plaintiff’s application to the 
Federal Communications Commission with consequent delay in processing his appli- 
cation, would not be a restraint of trade in violation of the antitrust laws. Accord- 
ingly, a complaint which contained no further details was dismissed for insufficiency. 


See Combinations and Conspiracies, Vol. 1, { 2005.355. 


Private Enforcement—Injury to Business—Claim for Damages.—A claim for damages 
under Section 4 of the Clayton Act for injury to business or property could not be 
sustained where a plaintiff was not engaged in the operation of a radio broadcasting 
station but had merely filed a formal application to the Federal Communications Com- 
mission for permission to construct a station. At this point, no business or property 
yet existed, and the losses allegedly sustained were incidental to obtaining a license to 


engage in radio broadcasting. 


See Private Enforcement and Procedure, Vol. 2, { 9009.275. 
For the plaintiff: —Thorn Lord, Trenton, New Jersey. 


For the defendants: 


Jeffers, Mountain & Franklin, Morristown, New Jersey, for 


Morristown Broadcasting Corp., George S. Croy and Kenneth A. Croy; Edward J. 
Santoro, South Plainfield, New Jersey, for Tri County Broadcasting Corp., Henry J. 
Behre, Jr., Rose Cifrese and Edward J. Santoro. 


Opinion 
[Failure to State a Claim] 


SmitH, Chief Judge [Jn full text]: This 
is a civil action under the antitrust laws 
and particularly Sections 4 and 16 of the 
G@laytonsAct; 1SeUsSHGz Awl Ssand' 26. “he 
complaint alleges generally an unlawful 
agreement, combination and conspiracy in 
restraint of trade and commerce in viola- 
tion of Sections 1 and 2 of the Sherman Act, 
15 Usis. ©, Awl and 2 and asserts claims 
for treble damages and injunctive relief. 
The action is before the Court at this time 
on a motion to dismiss the complaint, filed 
by the defendants under Rule 12(b) of the 
Rules of Civil Procedure, 28 U. S. C. A., on 
the ground that the complaint fails to state 
a claim upon which relief can be granted. 

A violation of the Act is the sine qua non 
of a private civil action under the antitrust 
laws. It is therefore essential that the com- 
plaint allege ultimate facts from which it 
may be determined, or at least inferred, that 
the concerted conduct of the defendants 
was reasonably calculated to restrict inter- 
state trade or commerce to the prejudice of 
the public interest. Shotkin v. General Elec- 
trict Co. [1948-1949 Trane Cases § 62,341], 
171 F. 2d 236, 238 et seq.; Kinnear-Weed 
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Corp. v. Humble Oil and Refining Co. [1954 
TRADE CASES § 67,822], 214 F. 2d 891, 893 
et seq.; cert. den. 348 U. S. 912; Crummer 
Co. v. Dupont [1955 TrapE Cases J 68,042], 
223 F. 2d 238, 241 et seq.; Nelligan v. Ford 
Motor Co. [1959 TrapE CaseEs § 69,238], 262 
F, 2d 556; Alexander v. Texas Co. [1957 
TRADE CASES J 68,643], 149 F. Supp. 37, 40. 
A conclusionary allegation that the conduct 
of the defendants was in violation of the 
Act, absent specific factual allegations to 
support it, is insufficient. [bid. The present 
complaint, tested by the generally recog- 
nized rule, fails to state a claim upon which 
relief can be granted and, therefore, can- 
not be sustained. 


[Pending Applications Muiually Exclusive] 


The plaintiff, Broadcasters, Inc., of which 
the plaintiff Morris is a majority stock- 
holder, filed with the Federal Communica- 
tions Commission a formal application for 
permission to construct a standard radio 
broadcast station to serve Plainfield, New 
Jersey, and the contiguous arca; this ap- 
plication was filed on May 19, 1956. While 
the said application was pending, the de- 
fendant Tri-County Broadcasting Corpora- 
tion, of which three of the individual 
defendants are allegedly stockholders, filed 
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with the Commission a formal application 
for permission to construct a standard radio 
broadcast station to serve the same area; 
this application was filed in October of 1956. 
The pending applications seek permission 
to operate on the same frequency and are 
therefore “mutually exclusive.” 


[Unlawful Conspiracy Charged] 


The complaint charges in the most gen- 
eral terms that the application of the de- 
fendant Tri-County Broadcasting Corpora- 
tion was filed pursuant to an unlawful 
conspiracy and that the joint action of the 
defendants has resulted in an unreasonable 
restraint upon interstate trade and com- 
mence in violation of the Act. This general 
charge is supplemented by specific allega- 
tions that the pendency of the mutually 
exclusive application of the said defendant 
has impeded and delayed the processing of 
the corporate plaintiff’s application before 
the Commission to the injury of the public 
and the plaintiffs. The general charge that 
the joint action of the defendants has re- 
sulted in an unreasonable restraint upon 
interstate trade and commerce is predicated 
solely on the said allegation and nothing 
more. The allegation is clearly insufficient to 
support the charge. 


[Power of Federal Communications 
Commission] 


There is vested in the Federal Com- 
munications Commission the plenary power 
to regulate the field of radio broadcast 
services and, consistent therewith, specific 
authority to (a) grant licenses, (b) classify 
radio stations, (c) prescribe the nature of 
the services to be rendered, (d) assign 
bands of frequencies for each individual 
station, (e) determine the location of indi- 
vidual stations, (f) establish areas or zones 
to be served by any station, and (g) 
promulgate such regulations not inconsistent 
with the law as it deems necessary to the 
administration and enforcement of the Act. 
47 U. S. C. A. 307 and 303(a)(b)(c)(d) 
(h)(f). The statutory criterion which gov- 
erns the Commission’s exercise of power 
and authority is “public interest, conven- 
ience, or necessity.” Ibid. See Nattonal 
Broadcasting Co. v. United States, 319 U. S. 
190, 215, et seq. 

While the Federal Communications Act 
recognizes that the field of radio broadcast 
services is one of free competition, there is 
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vested in the Commission the authority to 
choose between applicants whose applica- 
tions are mutually exclusive. 47 U. S.C. A. 
307(b). National Broadcasting Co. v. United 
States, supra, at pages 215, 216 and 217. 
The statutory criterion by which the Com- 
mission must be guided is the “fair, efficient, 
and equitable distribution of radio service” 
in the public interest. Jbid. Where, as in 
the instant case, mutually exclusive applica- 
tions are pending before the Commission, 
“comparative considerations as to the services 
to be rendered” govern the application of 
the standard of “public interest, convenience, 
or necessity.” National Broadcasting Co. v. 
Umited States, 319 U. S. at page 217. These 
considerations may result in the grant of 
one and denial of the other of two com- 
peting applications. 

It is alleged by the plaintiffs that, pur- 
suant to Section 309 of the Act, the Com- 
Mission may grant an application for a 
license without a hearing. It should be 
noted, however, that this may be done only 
“if upon examination of any application * * * 
the Commission shall find that public in- 
terest, convenience, and necessity would be 
served” by the grant of the application. 
Subdivision (a). It should be noted further 
that if the Commission is unable to make 
such a finding on the preliminary record 
it is required to “formally designate the 
application for hearing.” Subdivision (b). 
The hearing contemplated by the expressed 
provisions of the said subdivision is a full 
hearing of the adjudicatory type. See United 
States uv. Storer Broadcasting Co., 351 U. S. 
192, 202. The General Rules of Practices 
and Procedure promulgated by the Com- 
mission make adequate provision for such a 
hearing. 47 C. F. R. § 1.361 et seq. (revision 
of January 1, 1958, as amended). 


[Adherence to Statute Not 
Unreasonable Restraint] 


It seems reasonably clear that adherence 
to the statutory provisions herein discussed, 
and the Commission’s rules of practice, must 
necessarily result in a temporary delay in 
the processing of mutually exclusive ap- 
plications. The probability of this contin- 
gency was undoubtedly foreseen by the 
drafters of the Act. It cannot be seriously 
urged that a delay, occasioned solely by ad- 
herence to the statutory provisions and the 
procedural requirements of the Commission, 
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is an unreasonable “restraint of trade or 
commerce” condemned by the antitrust 
laws as illegal. 


[Failure of Damage Claim] 


The claim for damages under Section 4 
of the Clayton Act, supra, must fail for a 
further reason: the plaintiffs have failed: to 
allege facts from which it may be inferred 
that they have sustained an injury to “busi- 
ness or property.” The pertinent provision 
of the Act affords a remedy to any “person 
who shall be injured in his BUSINESS or 
PROPERTY by reason of anything for- 
bidden in the antitrust laws.” (Emphasis 
by the Court). The term “business or prop- 
erty” is used in the ordinary sense and 
denotes a commercial venture or enterprise. 
Peller vu. International Boxing Club [1955 
TravE CASES § 68,202], 227 F. 2d 593, 595 
and 596; Image and Sound Service Corp. v. 
Altec Service Corp. (1956 TRADE CASES 
7 68,581], 148 F. Supp. 237, 239; Brownlee 
v. Malco Theaters [1950-1951 TraApE CASES 
7 62,911], 99 F. Supp. 312, 316 and 317. The 
plaintiffs were not engaged in a commercial 
venture or enterprise at the time this suit 
was brought; they entertained nothing more 
than an expectation that they would be so 
engaged if the license were granted. Ibid. 
The claim for injunctive relief must fail for 
the same reason. 


[Peller Case Applicable] 


The allegations of the complaint bring 
this case peculiarly within the ambit of the 
Peller case, supra. The plaintiff in that case 
brought suit under Section 4 of the Clayton 
Act alleging that the defendants had con- 
spired to frustrate his endeavors to promote 
specific professional boxing matches and to 
prevent him from attaining professional 
standing and reputation as a promoter of 
such matches, the standing he alleged he 
would have attained in a free competitive 
market. The action came before the trial 
court on a motion for summary judgment 
predicated on the depositions of the plaintiff 
and others. The motion was granted [1955 
TrapE Cases { 68,080], 135 F. Supp. 942, 
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and on appeal the judgment of the trial 
court was affirmed. 

The United States Court of Appeals, 
Seventh Circuit, in affirming the judgment, 
stated at page 596: 


“In the instant case, plaintiff's testimony 
reveals that he has never engaged in the 
fight promotion business; indeed, a part 
of the injury alleged in his complaint is 
the frustration of his desire to ‘attain 
standing’ as a championship professional 
boxing promoter. His sole venture into 
the field is the embryonic effort in- 
volved herein, which he carried on, ap- 
parently, as a sideline to his vocation as 
a salesman. By this own admission, he 
has never been licensed in that capacity 
by any boxing commission. We can con- 
clude, at most, only that he desired to 
enter the business, but has never been 
engaged in it.” 


[Losses Incidental to Prosecution of 


Application] 


The complaint in the instant case alleges 
that the corporate plaintiff is presently en- 
gaged in the prosecution of an application 
for a license to construct and operate a 
radio broadcasting station and that it is 
delayed and impeded by the conduct of the 
defendants. The characterization of this 
activity is “business or property” within 
the meaning of the antitrust laws is er- 
roneous. The losses allegedly sustained by 
the corporate plaintiff are incidental to the 
prosecution of its application and may not 
be considered as losses occasioned by an 
injury to “business or property.” 


[O pinion] 


It is the opinion of the Court that the 
complaint fails to state a claim for relief 
under the antitrust laws and, therefore, 
must be dismissed. 

The defendants urge a further ground in 
support of their motion to dismiss the com- 
plaint, to wit, that the exclusive primary 
jurisdiction of the controversy is in the 
Federal Communications Commission. The 
decision of the Court that the complaint 
fails to state a claim for relief under the 
antitrust laws makes the question moot. 
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[] 69,848] Strand Drug, Inc. v. Trilone. 


In the New York Supreme Court, Queens County, Special Term, Part I. 144 N. Y. 
L. J., No. 84, page 11. Dated October 31, 1960. 


New York Fair Trade (Feld-Crawford) Act 


Fair Trade—Temporary Injunction—Defense—Upon affidavit by operators of a 
retail pharmacy that purchases had been made at the plaintiff’s store (also a retail phar- 
macy), at below fair trade prices and without appropriate federal excise tax and sales tax, 
a temporary injunction was denied. Singe the plaintiff was charged with the practices 


it sought to enjoin, there existed a sharp issue of fact. 


See Fair Trade, Vol. 1, J 3420. 


Conroy, Justice [In full text]: In this 
action by a retail pharmacy to enjoin the 
defendants, the owners and operators of a 
similar establishment in the neighborhood 
from violating the Fair Trade Laws of the 
State of New York, the plaintiff moves for 
a temporary injunction. Not only do the 
defendants deny making any sales in viola- 
tion of the purported fair trade agreements, 
but one of the defendants swears that he 
purchased certain listed products from the 
plaintiff's establishment on October 12, 1960, 
below their alleged fair trade price, and that 
he was not charged any federal excise tax 
of 10 per cent on two of the items, thereby 
obtaining a discount to that extent; that in 
addition he was not charged a city sales tax. 
Another affidavit shows that on the same 
day the same defendant purchased certain 
products from a discount house in the 
vicinity of the parties’ place of business, 
likewise below the purported fair trade 
price. Notwithstanding that the plaintiff is 


not a manufacturer but a competitor of the 
defendants, the action is maintainable by a 
competitor as well as by a manufacturer 
(Calamia v. Goldsmith Bros., 299 N. Y. 636). 
However, since the plaintiff is claimed to be 
guilty of the same practices it seeks to en- 
join, it cannot, if that be true, obtain injunc- 
tive relief (Frasca v. Wilson, 2 App. Div. 2d 
762; Librandi v. Berner’s Pharmacy Corp’n, 
23 Misc. 2d 224). The existence of that 
issue, of course, prevents the granting of the 
drastic remedy of a temporary injunction, 
since when sharp issues of fact are pre- 
sented, such relief may not be granted 
(Geed v. Braunsdorf, 277 App. Div. 1001). 
Even if the alleged violation by the plaintiff 
consisted merely in failing to collect either 
the 10 per cent federal excise tax or that 
3 per cent New York City sales’ tax, that 
has been held a practice within the ambit of 
condemnation (De Candido v. Wagonfeld, 19 
Misc. 591). The motion is, accordingly, de- 
nied. Submit order. 


[] 69,849] United States v. Standard Oil Co. (New Jersey). 
In the United States District Court for the Southern District of New York. Civil 


Action No. 86-27. Dated November 14, 1960. 
Case No. 1163 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust and Wilson Tariff Acts 


Department of Justice—Specific Relief—Division of Assets—Consent Decree.—A 
consent judgment against an oil company provided for the division of the assets of a 
jointly owned marketing company between its joint owners. 


See Department of Justice Enforcement and Procedure, Vol. 2; J 8301.10, 8301.60. 


Department of Justice—Specific Relief—Activities Solely Within Foreign Country— 
Consent Decree.—Excluded in a consent decree against an oil company were joint pro- 
duction, refining and pipeline operations which are located solely within a foreign country 
or countries. But such joint companies, controlled by the defendant and others subject 
to similar judgments may not engage in marketing, with certain exceptions such as a 
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requirement of foreign law. Each participant in such an arrangement must market inde- 

pendently. Additionally, exceptions as to operations in same countries are provided. 


See Combinations and Conspiracies, Vol. 1,  2035.350, Department of Justice Enforce- 
ment and Procedure, Vol. 2, J 8301.60. 


Combinations—Trade or Commerce of United States—Foreign Nations—Injunctions 
—Consent Decree.—Injunctions in the foregoing consent decree apply to any combination 
affecting the trade or commerce of the United States with foreign nations. Exceptions 
were provided with respect to requirements of foreign law, or an official request of a foreign 
government, failure to comply with which would subject the defendants to the risk of 
losing that part of the business subject to the request. The defendant was further pro- 
hibited, subject to certain exceptions such as a requirement of foreign law, from partici- 
pating in joint marketing companies with any other defendants which are subject to a 
similar judgment, and from acquiring an interest in joint marketing companies controlled 
by certain foreign companies or controlled by such companies in conjunction with defendant. 


See Combinations and Conspiracies, Vol. 1, { 2035.350, Department of Justice Enforce- 
ment and Procedure, Vol. 2, J 8321.33. 


Combinations and Conspiracies—Monopolies—Foreign Companies—Foreign Activities: 
and Agreements.—A final judgment (consent decree) entered against an oil company is 
to continue in force for a period of 25 years. The judgment enjoined the defendant from 
entering into any agreement or combination to fix prices, divide markets, or allocate 
production with any competitors engaged in the production, refining, distribution or sale 
of crude oil or petroleum products. Further, the judgment forbids the defendant from 
entering into such agreements to limit importation of crude oil or petroleum products 
into, or their exportation from the United States, restrict the sale or disribution of petro- 
leum products in foreign nations, or exclude third persons from competing in the pro- 
duction, refining, distribution or sale of crude oil. 


See Combinations and Conspiracies, Vol. 1, § 2005.055, Monopolies, Vol. 1, J 2610.340. 


For the plaintiff: Robert A. Bicks, Assistant Attorney General, Wilbur L. Fugate,. 
W. D. Kilgore, Jr. and Charles L. Whittinghill, Attorneys, Department of Justice. 


For the defendant: Arthur H. Dean, of Sullivan and Cromwell; Taggart Whipple, 
of Davis, Polk, Wardwell, Sunderland & Kiendl; and Thomas E. Monaghan, General 
Counsel, Standard Oil Co. 


Final Judgment 


Casuin, District Judge [In full text]: ae BEKEDY : 
Plaintiff, United States of America, having Ordered, adjudged and decreed as follows: 
filed its complaint in the United States Dis- I 
trict Court for the District of Columbia on 


and upon consent of the parties hereto, it 


April 21, 1953; the case having been trans- 
ferred to this Court on June 8, 1953; defend- 
ant Standard Oil Company (New Jersey) 
having appeared and filed its answer to the 
complaint denying the substantive allega- 
tions thereof; and the plaintiff and the said 
defendant, by their attorneys, having sever- 
ally consented to the entry of this Final 
Judgment without trial or adjudication of 
any issue of fact or law herein and without 
admission by either of them in respect to 
any such issue; 


Now, therefore, before any testimony has 
been taken herein, and without trial or adju- 
dication of any issue of fact or law herein, 
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[Jurtsdiction] 


This Court has jurisdiction of the subject 
matter herein and of the parties signatory 
hereto. The complaint states claims upon 
which relief may be granted against the 
defendant Standard Oil Company (New 
Jersey) under Sections 1 and 2 of the Act 
of Congress of July 2, 1890, as amended, 
entitled ‘““An Act to protect trade and com- 
merce against unlawful restraints and mo- 
nopolies,” commonly known as the Sherman 
Act, and under Section 73 of the Act of 
Congress of August 27, 1894, as amended, 
entitled “An Act To reduce taxation, to 
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provide revenue for the Government, and 


for other purposes,” commonly known as 
the Wilson Tariff Act. 


II 
[Definitions] 

(A) “Jersey” means defendant Standard 
Oil Company (New Jersey) and its sub- 
sidiaries, or any of them (including Stand- 
ard Oil Company (New Jersey)). 

(B) “Socony” means defendant Socony 
Mobil Oil Company, Inc., and its subsid- 
iaries, or any of them (including Socony 
Mobil Oil Company, Inc.). 

(C) “StanVac” means Standard Vacuum 
Oil Company and its subsidiaries or any 
to them (including Standard Vacuum Oil 
Company). 

(D) “Subsidiary” means, in respect of 
any company, a corporation more than 50% 
of whose stock entitled to vote for the elec- 
tion of directors is owned or controlled 
directly or indirectly by that company. 

(E) “Primary joint company” means: 

(1) A subsidiary of Jersey, engaged in 
the production, refining, transportation, dis- 
tribution or sale of crude oil or petroleum 
products, in which 


(a) one or more of the following compa- 
nies own or control directly or indirectly 
stock entitled to vote for the election of 
directors: (i) Socony, Standard Oil Com- 
pany of California, The Texas Company, 
Gulf Oil Corporation, The British Petroleum 
Company Limited, Royal Dutch Petroleum 
Company, Shell Transport and Trading Com- 
pany or any company continuing the respec- 
tive business of any of such companies; 
(ii) any subsidiary of any company, other 
than Jersey, referred to in (1)(a) of this 
subsection; (ili) any other company more 
than 50% of whose stock entitled to vote 
for the election of directors is owned or 
controlled directly or indirectly by two or 
more of the companies referred to in 
(1)(a)(i) and (ii) of this subsection or by 
Jersey and one or more of such companies; 
and 

(b) any, some or all of the companies 
referred to in (1)(a) of this subsection, 
other than Jersey, have acquired any of the 
aforesaid voting stock of such subsidiary by 
express agreement or understanding with 
Jersey; or 
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(2) A corporation, not a subsidiary of 
Jersey, engaged in the production, refining, 
transportation, distribution or sale of crude 
oil or petroleum products, if: 


(a) more than 50% of its stock entitled 
to vote for the election of directors is owned 
or controlled directly or indirectly by Jersey 
and one or more of the companies, other 
than Jersey, referred to in (1)(a) of this 
subsection; and 


(b) a Final Judgment containing provi- 
sions substantially similar to those contained 
in this subsection and subsection (C) of 
Section VII hereof is entered in this action 
against such of the companies referred to 
in (1)(a)(i) of this subsection which own or 
control directly or indirectly, together with 
Jersey, more than 50% of the aforesaid 
voting stock of such corporation. 

(F) “Secondary joint company” means a 
corporation engaged in the production, re- 
fining, transportation, distribution or sale of 
crude oil or petroleum products, if: 

(1) more than 50% of its stock entitled 
to vote for the election of directors is owned 
or controlled directly or indirectly by Jersey 
and one or more of the companies, other 
than Jersey, referred to in subsection (E) 
(1) (a) of this Section; and 

(2) not more than 50% of its aforesaid 
voting stock is owned or controlled directly 
or indirectly by Jersey, or by Jersey and 
any, some or all of the following companies: 
(a) Socony, Standard Oil Company of Cali- 
fornia, The Texas Company, Gulf Oil Cor- 
poration, or any company continuing the 
respective business of any of such compa- 
nies, (b) any subsidiary of any company, 
other than Jersey, referred to in (2)(a) of 
this subsection, (c) any other company 
more than 50% of whose stock entitled to 
vote for the election of directors is owned or 
controlled directly or indirectly by two or 
more, or by Jersey and one or more, of the 
companies referred to in (2)(a) and (2) (b) 
of this subsection; and 

(3) a Final Judgment containing provi- 
sions substantially similar to those contained 
in this subsection and subsections (D), (E) 
and (F) of Section VII hereof is entered 
in this action against Socony, Standard Oil 
Company of California, The Texas Com- 
pany and Gulf Oil Corporation. 

(G) “Person” means an individual, part- 
nership, firm, corporation or any other 
legal entity. 
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(H) “Natural hydrocarbons” means crude 
oil, natural gas, natural gasoline, and natural 
asphalt. 


(1) “Joint production operation” means 
an undertaking in which Jersey and any 
other person or persons are participants, 
whether directly or indirectly or as prin- 
cipals, agents or stockholders, for carrying 
on any one or more of the following activi- 
ties: (1) the acquisition and holding of 
acreage solely within a foreign nation or 
nations, (2) the exploration, solely within 
a foreign nation or nations, for natural 
hydrocarbons, (3) the production, solely 
within a foreign nation or nations, of natu- 
ral hydrocarbons, by such participants jointly 
or severally, (4) the treatment, solely within 
a foreign nation or nations, of natural 
hydrocarbons, or (5) the delivery, solely 
within a foreign nation or nations, of natural 
hydrocarbons or products therefrom (other 
than refined products) to such participants; 
and includes all agreements and programs— 
relating only to the undertaking and solely 
among the undertaking, the participants in 
such undertaking, and the sovereign, the 
governmental entity or other person or 
persons owning or controlling the territory 
in which such activities take place, or 
any of them—to effect such acquisition and 
holding, exploration, production, treatment 
or delivery and to provide for organiza- 
tional, financial and similar matters for the 
conduct of the undertaking, such as agree- 
ments or programs concerning the quantities 
of natural hydrocarbons to be produced by the 
undertaking, the quantities of such hydrocar- 
bons produced by the undertaking or of the 
aforesaid products therefrom which are to 
be taken or purchased by such participants 
from the undertaking or from each other, 
and the prices to be paid by them for any 
such hydrocarbons or the aforesaid products 
therefrom so taken or purchased. 


(J) “Joint refining operation’? means an 
undertaking in which Jersey and any other 
persons are participants, whether directly or 
indirectly or as principals, agents or stock- 
holders, for the refining or processing solely 
within a foreign nation of natural hydro- 
carbons and the delivery, solely within such 
foreign nation, of products. therefrom to 
such participants; and includes all agree- 
ments and programs—relating only to the 
undertaking and solely among the’ under- 
taking, the participants in such undertak- 
ing, and the sovereign, the governmental 
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entity or other person or persons owning 
or controlling the territory in which such 
activities take place, or any of them—to 
effect such refining, processing or delivery 
and to provide for organizational, financial 
and similar matters for the conduct of the 
undertaking, such as agreements or pro- 
grams concerning raw material supplies by 
such participants to, throughput of, and 
yields of products from, the undertaking, 
the quantities of products refined or proc- 
essed by the undertaking which are to be 
taken or purchased by such participants 
from the undertaking or from each other 
and the prices to be paid by them for any 
such products so taken or purchased. 

(K) “Joint pipeline operation” means an 
undertaking in which Jersey and any other 
person or persons are participants, whether 
directly or indirectly or as principals, agents 
or stockholders, for the construction or 
operation solely within a foreign nation or 
nations of a pipeline for the transportation 
of natural hydrocarbons or products thereof; 
and includes all agreements and programs— 
relating only to the undertaking and solely 
among the undertaking, the participants in 
such undertaking, and the sovereign, the 
governmental entity or other person or per- 
sons owning or controlling the territory in 
which such activities take place, or any of 
them—to effect such construction or opera- 
tion and to provide for organizational, finan- 
cial and similar matters for the conduct of 
the undertaking, such as agreements or pro- 
grams concerning the volume of natural 
hydrocarbons or petroleum products to be 
transported through the pipeline, the rights 
of such participants and others to use the 
pipeline and the charges and other terms 
applicable to any such use. 


(L) “Petroleum products” means the fol- 
lowing products refined from crude oil: 
aviation gasoline, motor gasoline, jet fuel, 
kerosene, distillate fuel oil, residual fuel oil, 
and lubricating oils. 


(M) “Exchange” means the barter be- 
tween Jersey and any other company or 
companies of crude oil or petroleum prod- 
ucts, Or an arrangement equivalent to such 
barter involving the reciprocal purchase and 
sale of crude oil or petroleum products by 
Jersey and any other company or companies. 


(N) “Foreign nation” means a state or 
nation other than the United States, its ter- 
ritories, insular posessions and the District 
of Columbia, and includes the territorial 
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possessions of such other state or nation 
and, except as used in subsection (G)(2) of 
Section VII and in Section X hereof, any 
political subdivision of such state or nation 
or of any of its territorial posessions to the 
extent that acts of such political subdivi- 
sion are in conformity with the applicable 
law of the state or nation of which it is 
a part. 

(O) “Achnacarry Agreement” means a 
memorandum entitled “Pool Association” 
and dated September 17, 1928, together with 
two other documents both dated September 
17, 1928, and entitled respectively “Article 
15” and “Example”, 

(P) “Memoranda for European Markets” 
means the three memoranda dated January 
20, 1930, and entitled respectively ‘“Memo- 
randum for European Markets,” ‘Memo- 
randum No. II. for European Markets,” and 
“Addendum to Memorandum for European 
Markets.” 

(Q) “Heads of Agreement for Distribu- 
tion” means a draft memorandum dated 
December 15, 1932, together with the Ap- 
pendix and Addendum thereto. 


(R) “Draft Memorandum of Principles” 
means the memorandum entitled “Draft 
Memorandum of Principles,’ sometimes 
called DMOP, and addenda thereto, formu- 
lated in the early part of 1934. 

(S) “Draft Principles of Emergency 
Arrangements” means the memorandum 
entitled “Draft Principles of Emergency 
Arrangements,” dated 27th September 1939. 


III 
[Applicability] 


The provisions of this Final Judgment 
shall apply to defendant Standard Oil Com- 
pany (New Jersey) and, unless otherwise 
stated, to each of its subsidiaries, officers, 
directors, employees, and all persons acting 
under, through or for such defendant. 


PV! 
[Practices Enjoined] 


(A) Jersey is enjoined and restrained 
from adhering to, enforcing or continuing 
any of the following, if not heretofore termi- 
nated or cancelled, and from reviving or 
renewing any of the following: 

(1) “Achnacarry Agreement” 

(2) “Memoranda for European Markets” 
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(3) “Heads of Agreement for Distribu- 
tion” 
(4) “Draft Memorandum of Principles” 


(5) “Draft Principles of Emergency Ar- 
rangements.” 


(B) Jersey is enjoined and restrained from 
adhering to, enforcing, continuing reviving 
or renewing paragraph 8 of Part II of the 
Agreement, dated April 5, 1949, supple- 
mental to the Agreement dated September 
25, 1947, between Anglo-Iranian Oil Com- 
pany Limited (now British Petroleum Com- 
pany Limited) and Standard Oil Company 
(New Jersey). 


(C) Subject to the entry of a like in- 
junction in this action against defendant 
Gulf Oil Corporation, Jersey is enjoined 
and restrained from adhering to, enforcing, 
continuing, reviving or renewing paragraph 
4 of the Agreement dated December 31, 
1929, among Atlantic Company, Gulf Oil 
Corporation of Pennsylvania and Standard 
Oil Company (New Jersey) (sometimes 
called the “Holding Company Agreement’’) 
and paragraph 4 of the Agreement dated 
December 31, 1929, among The Atlantic 
Refining Company, Gulf Refining Company 
and Standard Oil Company of New Jersey 
(sometimes called the “Supply Agreement”’). 


V 


(A) Jersey is enjoined and restrained, 
with respect to crude oil or petroleum prod- 
ucts, from making, performing, adopting, 
adhering to, maintaining, or claiming any 
rights under, any combination with any one 
or more of the companies, other than Jer- 
sey, referred to in subsection (E)(1)(a) of 
Section II hereof, or with any person en- 
gaged in the production, refining, distri- 
bution or sale of crude oil or petroleum 
products who is, or but for any such combi- 
nation would be, in competition with Jer- 
sey, to: 

(1) Fix, stabilize or maintain prices, dis- 
counts or any similar terms or conditions of 
sale, to third persons, in any foreign nation 
or nations, or for import into the United 
States or any foreign nation or nations; 


(2) Allocate or divide territories, markets 
or customers, through quotas or otherwise, 
in any foreign nation or nations for sale or 
distribution; 

(3) Limit, restrict or prevent importation 
into, or exportation from the United States; 


| 69,849 


77,340 


(4) Restrict or limit sale in, or for im- 
port into, or distribution within, any foreign 
nation or nations through quotas or other- 
wise; 

(5) Exclude any distributor from any 
territory or market in any foreign nation 
or nations, or interfere with or restrict any 
such distributor from competing in any such 
territory or market; 

(6) Allocate or limit production of crude 
oil in a foreign nation or nations, provided, 
however, that nothing in this paragraph 
shall be construed to prohibit the adoption 
and use of measures designed to obtain, in 
accordance with engineering principles, maxi- 
mum oil recovery from a petroleum reser- 
voir, including, without limitation, methods 
of well completion, pressure maintenance 
and secondary recovery, and control of oil- 
gas ratios, rates of flow and the number, 
spacing and location of wells; or 


(7) Exclude a third person from com- 
peting in a foreign nation or nations in the 
production, refining, distribution or sale of 
crude oil. 


(B) The injunctions provided for in sub- 
section (A) of this Section shall apply only 
to a combination of the kind referred to in 
said subsection which affects the trade or 
commerce of the United States with foreign 
nations; provided, that any one or a series 
of such combinations, other than those ex- 
cepted by this Section, shall, if participated 
in by Jersey and any one or miore of the 
companies referred to in subsection (E)(1) 
(a) of Section II hereof, within three or 
more foreign nations at or about the same 
time, be presumed, subject to rebuttal by 
Jersey, to affect the trade or commerce of 
the United States with foreign nations. 


(C) The injunctions provided for in sub- 
section (A) of this Section, as qualified in 
subsection (B) of this Section, shall not 
apply in the following cases: 

(1) Where the combination of the kind 
referred to in subsection (A) of this Sec- 
tion is participated in by Jersey pursuant to 
requirement of law of the foreign nation or 
nations within which the transactions which 
are the subject of such combination take 
place, or of any supra-national authority 
having jurisdiction over such transactions 
within such foreign nation or nations; 


(2) Where the combination of the kind 
referred to in said subsection is participated 
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in by Jersey pursuant to request or official 
pronouncement of policy of the foreign 
nation or nations within which the trans- 
actions which are the subject of such combi- 
nation take place, or of any supra-national 
authority having jurisdiction over such 
transactions within such nation or nations, 
and where failure to comply with which 
request or policy would expose Jersey to 
the risk of the present or future loss of the 
particular business in such foreign nation 
or nations which is the subject of such re- 
quest or policy. 

(D) Nothing contained in subsection (A) 
of this Section shall prohibit any agreement, 
between Jersey and any of its sales agents, 
jobbers, distributors or dealers, located in 
any foreign nation or nations, other than 
any of the companies (not including Jersey) 
referred to in subsection (E)(1)(a) of Sec- 
tion II hereof, with respect to the sale or 
distribution of crude oil or petroleum prod- 
ucts within such foreign nation or nations. 


(E) Nothing in subsection (A) of this 
Section shall be construed to prohibit Jer- 
sey from participating in a joint production 
operation, a joint refining operation, a joint 
pipeline operation, whether or not any of 
such operations is pursuant to an exclusive 
grant of the Government of the foreign 
nation in which the operation takes place, 
or any business which is permitted by the 
provisions of Section VII hereof. 


(F) The term “person,” as used in sub- 
section (A) of this Section, shall not include 
Standard Oil Company (New Jersey), any 
of its subsidiaries, or any officer, director, 
or employee of any of them, and the term 
“combination” as used in this Section shall 
include conspiracy, contract, agreement and 
understanding. 


VI 


Jersey is enjoined and restrained from 
making with any person any exchange in 
any foreign nation or nations, or for import 
into the United States or any foreign nation 
or nations, in furtherance of or as part of 
any combination enjoined by Section V 
hereof. The term “person” as used in this 
Section shall be qualified as provided in 
subsection (F) of Section V hereof, and 
the term “combination” as used in this 
Section shall include conspiracy, contract, 
agreement and understanding. 
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VII 
[Division of Joint Interests] 


(A) Except as hereinafter provided in 
this Section VII, Jersey shall within 3 years 
from the date of entry of this Final Judg- 
ment, cause the joint interests of Jersey and 
Socony as presently constituted in StanVac 
to be terminated and the business, proper- 
ties and other assets of StanVac to be dis- 
tributed between Jersey and Socony on a 
basis which will, so far as practicable, per- 
mit Socony and Jersey to compete with 
each other in marketing petroleum products 
in the area formerly served by StanVac, 
and Jersey is ordered and directed to use 
reasonable efforts in accord with business 
judgments to compete with Socony in such 
marketing; provided, however, that Jersey 
may at any time, in the exercise of its busi- 
ness judgment, reduce or withdraw from 
such marketing in respect of any part or 
all of the aforesaid area. Except as herein- 
after provided in this Section VII, the assets 
and properties of StanVac which theretofore 
were used in selling crude oil or petroleum 
products to others than Jersey, Socony and 
StanVac or any of them, shall no longer 
be, directly or indirectly, owned jointly by 
Jersey and Socony; provided, however, that, 
in respect of Japan, the period within which 
Jersey shall comply with this subsection (A) 
of Section VII shall be 5 years, instead of 
3 years, from the date of entry of this Final 
Judgment. 

(B) Jersey may continue to own jointly 
with Socony the business, properties and 
other assets of StanVac for the sale of crude 
oil or petroleum products to others than Jer- 
sey and Socony, in Indonesia and in any for- 
eign nation whose gioovernment so requires. 

(C) Jersey is enjoined and restrained, ex- 
cept as provided in this Section, from voting 
its stock in, using the assets of, or otherwise 
employing, any primary joint company, for 
the purpose of having it engage in the busi- 
ness of selling crude oil or petroleum prod- 
ucts in, or for import into, a foreign nation 
or nations, or for import into the United 
States, to any person other than to any, 
some or all of the following: (1) the stock- 
holders of such primary joint company 
which own stock entitled to vote for the 
election of directors; (2) subsidiaries of 
any such stockholder; (3) any company of 
which such stockholder is a subsidiary; and 
(4) subsidiaries of such latter company. 
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Subject to the provisions of subsections (B), 
(G) and (H), the provisions of subsection 
(A) of this Section shall apply, mutandis 
mutatis, to any primary joint company in 
which Jersey votes stock, or of which it 
uses assets or which it otherwise employs, 
as aforesaid. 

(D) Jersey is enjoined and restrained, 
except as provided in this Section, from 
the acquisition of stock entitled to vote for 
the election of directors in any company in 
which Jersey does not own stock at the date 
of entry of this Final Judgment, and which 
would become a secondary joint company 
upon such acquisition, if such company at 
the time of such acquisition: 

(1) is engaged in the business of selling 
crude oil or petroleum products in or for 
import into a foreign nation or nations, or 
for import into the United States, to any 
person other than to any, some or all of 
the following: (a) the stockholders of such 
secondary joint company which own stock 
entitled to vote for the election of directors; 
(b) subsidiaries of any such stockholder; 
(c) any company of which such stockholder 
is a subsidiary; and (d) subsidiaries of such 
latter company; or 

(2) is intended by Jersey to engage in 
such business; or 

(3) is intended, with knowledge thereof on 
Jersey’s part, to engage in such business, by 
such of the companies referred to in sub- 
section (E)(1)(a) of Section II hereof which, 
together with Jersey, own or control di- 
rectly or indirectly more than 50% of the 
aforesaid voting stock of such company. 

(E) Jersey is enjoined and restrained, ex- 
cept as provided in this Section, from voting 
its stock in any secondary joint company: 

(1) in favor of any proposal that the 
stockholders of such company authorize or 
ratify its entry into, or its extension or ex- 
pansion of, the business described in sub- 
section (D) of this Section; and 

(2) in opposition to any proposal that the 
stockholders of such company authorize or 
ratify its withdrawal from all or any part of 
such business, except where failure to vote 
in opposition to any such proposal would 
prejudice Jersey’s right to obtain an ap- 
praisal of its stock. 

(F) (1) The provisions of subsections (D) 
and (E) of this Section shall not apply to 
acquisition or voting of stock by Jersey in 
any company, if: 
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(a) such company conducts, or is organ- 
ized to conduct, or is one of two or more 
associated companies which collectively 
conduct: 

(i) a joint production operation; or 

(ii) a joint production operation and, in 
conjunction therewith, any one or more of 
the following: a joint pipeline operation to 
transport from the well or wells of such 
joint production operation natural hydro- 
carbons produced by such joint production 
operation; a joint refining operation to 
process natural hydrocarbons produced by 
such joint production operation, provided 
either that the joint refining operation is in 
the vicinity of the joint production operation 
or that such natural hydrocarbons are trans- 
ported to it primarily by a joint pipeline 
operation of the kind referred to in the im- 
mediately preceding clause; a joint pipeline 
operation to transport products processed by 
such joint refining operation from natural 
hydrocarbons produced and transported as 
aforesaid; and 

(b) such company engages, or is organ- 
ized to engage, in the business described in 
subsection (D) of this Section to the extent, 
as a maximum, of selling 


(i) primarily crude oil or petroleum pro- 
ducts produced, refined or transported by 
such joint operations, as aforesaid, solely 
for consumption within the foreign nation 
or nations within which such joint opera- 
tions are carried out; and, 

(ii) as an incident to (i), such other pe- 
troleum products, solely for consumption 
within such foreign nation or nations, as 
may be necessary for the conduct of its busi- 
ness as a marketer of petroleum products 
therein; and 

(iii) crude oil or petroleum products in 
any other foreign nation or nations if such 
selling is occasional only and involves amounts 
which are inconsequential. 


(2) For the purposes of this subsection 
(F), “associated companies” means those in 
each of which a majority of the stock en- 
titled to vote for the election of directors is 
owned or controlled directly or indirectly 
by the same persons, 

(G) The provisions of subsections (C), 
(D) and (E) of this Section shall not apply 
to any company engaged in business as re- 
ferred to in those subsections, respectively, 
(1) pursuant to requirement of the foreign 
nation or nations in which the company 
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operates or (2) pursuant to any agreement 
with such nation or nations, in effect at the 
time of entry of this Final Judgment, which 
provides that such company must engage in 
such business within such nation or nations 
or (3) pursuant to requirement, or at the 
request, of the United States. 

(H) The provisions of subsections (C), 
(D) and (E) of this Section shall not apply 
to the selling of crude oil or petroleum 
products by Arabian American Oil Com- 
pany in Saudi Arabia; by a joint company of 
Jersey and Socony in Indonesia; or by Esso 
Standard Societe Anonyme Francaise in the 
European Common Market; or to such 
selling when carried on by any subsidiary of 
any of such companies or any company con- 
tinuing the respective business of any of 
such companies. 

(1) Nothing in this Section shall be con- 
strued to prohibit Jersey from participating 
in a joint production operation, a joint re- 
fining operation, or a joint pipeline operation, 
whether or not any such operation shall 
have been heretofore carried out by StanVac 
and whether or not Socony is a participant 
in any such operation. 


VIII 
[Exceptions] 


Nothing contained in this Final Judgment 
shall prevent Jersey from availing itself of 
the benefits of any present or future interna- 
tional agreement to which the United States 
is a party or any present or future Act of 
Congress, including, without limitation, the 
Webb-Pomerene Act and the Defense Pro- 
duction Act; nor shall anything contained 
in any preceding Section of this Final Judg- 
ment require Jersey to violate the law of any 
foreign nation, provided Jersey has diligently 
and unsuccessfully sought whatever waivers, 
releases, or exemptions are available under 
the laws of such nation, 


IX 
[Modification for Equality] 


If any Final Judgments entered or here- 
after entered in this case with respect to any 
three or more defendants other than Stand- 
ard Oil Company (New Jersey) should be 
materially more favorable to such defendants 
with respect to provisions of the kind con- 
tained in Section V hereof, than the provi- 
sions of such Section are to Standard Oil 
Company, (New Jersey), it may make appli- 
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cation to this Court; with thirty days’ notice 
thereof to the plaintiff, for modification of 
such Section to substitute therein such.more 
favorable provision or provisions, and the 
plaintiff hereby waives any objection to such 
application, and consents to such modifica- 
tions, and will cooperate, upon the request 
of Standard Oil Company (New Jersey), in 
obtaining a suitable order pursuant to such 
application. 


[Government Access to Records] 


For the purpose of securing compliance 
with this Final Judgment and for no other 
purpose, duly authorized representatives of 
the Department of Justice shall, upon written 
request of the Attorney General, or the 
Assistant Attorney General in charge of the 
Antitrust Division, and on reasonable notice 
to Standard Oil Company (New Jersey) 
made to its principal office, be permitted, 
subject to any privilege, right, or disability 
held by this Court to justify refusal, (1) 
access in such office, and during the office 
hours of Standard Oil Company (New 
Jersey), to all books, ledgers, accounts, cor- 
respondence, memoranda, and other records 
and documents in the possession or under 
the control of Standard Oil Company (New 
Jersey), including the records and docu- 
ments of its subsidiaries to the extent that 
such records and documents are held to be 
under the control of Standard Oil Company 
(New Jersey), relating to any matters con- 
tained in this Final Judgment, and (2) to 
interview regarding any such matters, at 
such office, officers or employees of Jersey, 
who may have counsel present, subject to 
the reasonable convenience of such officers 
and employees and that of Standard Oil 
Company (New Jersey) but without re- 
straint or interference from it and subject, in 
the case of a national. of a foreign nation, 
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not resident in the United States, to there 
being no objection, demonstrable by Jersey; 
on the part of the Government of such 
nation, and Standard Oil Company (New 
Jersey) shall, upon such request of the De- 
partment of Justice, submit such reports in 
writing to it with respect to matters con- 
tained in this Final Judgment as may from 
time to time be necessary to the enforce- 
ment of this Final Judgment. No informa- 
tion obtained by the means provided in this 
Section X shall be divulged by any repre- 
sentative of the Department of Justice to 
any person other than a duly authorized 
representative of such Department, except 
in the course of legal proceedings to which 
the United States is a party for the purpose 
of securing compliance with this Final Judg- 
ment or as otherwise required by law. . 


XI 
[Effective Period] 


This Final Judgment shall be in full force 
and effect for a period of twenty-five years 
from the date it is entered, and, upon the 
expiration of said period, it shall thereafter 
be of no force and effect. 


XII 
[Jurisdiction Retained] 


Jurisdiction is retained for the purpose of 
enabling any of the parties to this Final 
Judgment to apply to this Court at any time 
for such further orders and directions as 
may be necessary or appropriate for the con- 
struction or carrying out of this Final Judg- 
ment or for the modification or termination 
of any of the provisions thereof, and for the 
purpose of the enforcement of compliance 
therewith and the punishment of violations 
thereof. 
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damage antitrust action stated a cause of action under Section 3 of the Clayton Act and 


that the plaintiffs were entitled to a trial. 


See Private Enforcement and Procedure, Vol. 2, f 9013.100. 


For the appellants: 


hester D. Ward, Jr. 


For the appellee: James C. Wilson and Alfred F. Burgess; Louis L. Poplinger, and 


Wyche, Burgess & Wyche on brief. 


Before Sosenorr, Chief Judge, and Soper and Haynsworty, Circuit Judges. 


Per Curtam [Jn full text]: When this 
treble damage action for violation of the 
antitrust law came here in an earlier appeal 
we remanded the case to afford the plain- 
tiffs an opportunity to apply to the District 
Court for leave to amend their complaint. 
An amended complaint was submitted by 
the plaintiffs to that court together with 
an appropriate motion for leave to file the 
same. The defendant opposed the plaintiffs’ 
motion and the court entered an order 
denying it and dismissing the action. This 
second appeal followed. 


The hearing before us took a wide range, 
in which many questions of anti-trust law 
were debated by counsel, but we find it 
unnecessary to rule upon them in the ab- 


cluded that the amended complaint tendered 
by the plaintiffs stated a cause of action 
under section 3 of the Clayton Act, entitling 
them to a trial, and that leave to file the 
amended complaint should have been granted. 
We do not, however, preclude resort by the 
defendant to customary procedures of pre- 
trial practice to obtain additional pertinent in- 
formation with respect to the particulars of the 
unlawful acts and agreements charged in 
the complaint and the relationship between 
the participants therein. Nor do we express 
any opinion as to the legal sufficiency of 
the allegations of specific facts contained in 
the original but omitted from the amended 
complaint. 


Reversed and remanded for further pro- 


stract in advance of trial. We have con- ceedings. 
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In the United States District Court for the Southern District of New York. Civil 
Action No. 86-27. Dated November 14, 1960. 


Case No, 1163 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust and Wilson Tariff Acts 


Combinations and Conspiracies—Monopolies—Foreign Companies—Foreign Activities 
and Agreements.—A final judgment consent decree entered against an oil company is 
to continue in force for a period of 25 years. The judgment enjoined the defendant from 
entering into any agreement or combination to fix prices, divide markets, or allocate pro- 
duction with any competitors engaged in the production, refining, distribution or sale of 
crude oil ot petroleum products. Further, the judgment forbids the defendant from enter- 
ing into such agreements to limit importation of crude oil or petroleum products into, 
or their exportation from the United States, restrict the sale or distribution of petroleum 
products in foreign nations, or exclude third persons from competing in the production, 
refining, distribution or sale of crude oil. 


See Combinations and Conspiracies, Vol. 1, { 2005.055, Monopolies, Vol. 1, § 2610.340. 


Department of Justice—Specific Relief—Activities Solely Within Foreign Country 
—Consent Decree.—Excluded in a consent decree against an oil company were joint 
production, refining and pipeline operations which are located solely within a foreign 
country or countries. But such joint companies, controlled by the defendant and others 
subject to similar judgments may not engage in marketing, with certain exceptions such 
as a requirement of foreign law. Each participant in such an arrangement must market 
independently. Additionally, exceptions as to operations in countries are provided. 

See Combinations and Conspiracies, Vol. 1,  2035.350, and Department of Justice 
Enforcement and Procedure, Vol. 2, § 8301.60. 
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Combinations—Trade or Commerce of United States—Foreign Nations—Injunctions 
—Consent Decree.—Injunctions in the foregoing consent decree apply to any combination 
affecting the trade or commerce of the United States with foreign nations. Exceptions 
were provided with respect to requirements of foreign law, or an official request of a for- 
eign government, failure to comply with which would subject the defendants to the risk 
of losing that part of the business subject to the request. The defendant was further 
prohibited, subject to certain exceptions such as a requirement of foreign law, from par- 
ticipating in joint marketing companies with any other defendants which are subject to 
a similar judgment, and from acquiring an interest in joint marketing companies controlled 
by certain foreign companies or controlled by such companies in conjuction with defendant. 


See Combinations and Conspiracies, Vol. 1, {| 2035.350, Department of Justice Enforce- 


ment and Procedure, Vol. 2, § 8321.33. 


5 For the plaintiff: Robert A. Bicks, Assistant Attorney General, W. D. Kilgore, Jr., 
Wilbur I. Fugate, and Charles L. Whittinghill, Attorneys, Department of Justice. 


For the defendant: Edward F. Howrey, of Howrey and Simon, David T. Searls, 


‘General Counsel, Gulf Oil Corp. 


Final Judgment 


CASHIN, District Judge [Jn full text]: 
Plaintiff, United States of America, having 
filed its complaint in the United States 
District Court for the District of Columbia 
on April 21, 1953; the case having been 
transferred to this Court on June 8, 1953; 
defendant Gulf Oil Corporation having ap- 
peared and filed its answer to the complaint 
denying the substantive allegations thereof; 
and the plaintiff and the said defendant, by 
their attorneys, having severally consented 
to the entry of this Final Judgment without 
trial or adjudication of any issue of fact 
or law herein and without admission by 
either of them in respect to any such issue; 

Now, therefore, before any testimony has 
been taken herein, and without trial or ad- 
judication of any issue of fact or law herein, 
and upon consent of the parties hereto, it 
is hereby 

Ordered, adjudged and decreed as follows: 


i 
[Jurisdiction] 

This Court has jurisdiction of the subject 
matter herein and of the parties signatory 
hereto. The complaint states claims upon 
which relief may be granted against the 
defendant Gulf Oil Corporation under Sec- 
tions 1 and 2 of the Act of Congress of 
July 2, 1890, as amended, entitled “An act 
to protect trade and commerce against unlaw- 
ful restraints and monopolies,” commonly 
known as the Sherman Act, and under Sec- 
tion 73 of the Act of Congress of August 
27, 1894, as amended, entitled “An Act 
to reduce taxation, to provide revenue for 


‘Trade Regulation Reports 


the Government, and for other purposes,” 
commonly known as the Wilson Tariff Act. 


II 
[Definitions] 
For the purposes of this Final Judgment: 


(A) “Gulf”? means Gulf Oil Corporation 
and its subsidiaries, or any of them (in- 
cluding Gulf Oil Corporation). 


(B) “Subsidiary” means, in respect of 
any company, a corporation more than 50% 
of whose stock entitled to vote for the elec- 
tion of directors is owned or controlled 
directly or indirectly by that company. 

(C) “Primary joint company” means: 

(1) A subsidiary of Gulf, engaged in the 
production, refining, transportation, distri- 
bution or sale of crude oil or petroleum 
products, in which 

(a) one or more of the following com- 
panies own or control directly or indirectly 
stock entitled to vote for the election of 
directors: (i) Standard Oil Company (New 
Jersey), Socony Mobil Oil Company, Inc., 
Standard Oil Company of California, The 
Texas Company, The British Petroleum 
Company Limited, Royal Dutch Petroleum 
Company, Shell Transport and Trading 
Company or any company continuing the 
respective business of any of such com- 
panies; (ii) any subsidiary of any company, 
other than Gulf, referred to in (1)(a) of 
this subsection; (iii) any other company 
more than 50% of whose stock entitled to 
vote for the election of directors is owned 
or controlled directly or indirectly by two 
or more of the companies referred to in 
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(1)(a)(Gi) and (ii) of this subsection or 
by Gulf and one or more of such com- 
panies; and 

(b) any, some or all of the companies 
referred to in (1)(a) of this subsection, 
other than Gulf, have acquired any of the 
aforesaid voting stock of such subsidiary 
by express agreement or understanding with 
Gulf; or 


(2) A corporation, not a subsidiary of 
Gulf, engaged in the production, refining, 
transportation, distribution or sale of crude 
oil or petroleum products, if: 

(a) more than 50% of its stock entitled 
to vote for the election of directors is 
owned or controlled directly or indirectly 
by Gulf and one or more of the companies, 
other than Gulf, referred to in (1)(a) of 
this subsection; and 

(b) a Final Judgment containing provi- 
sions substantially similar to those contained 
in this subsection and subsection (A) of 
Section VII hereof is enitered in this action 
against such of the companies referred to 
in (1)(a)(i) of this subsection which own 
or control directly or indirectly, together 
with Gulf, more than 50% of the aforesaid 
voting stock of such corporation. 

(D) “Secondary joint company” means a 
corporation engaged in the production, re- 
fining, transportation, distribution or sale 
of crude oil or petroleum products, if: 

(1) more than 50% of its stock entitled 
to vote for the election of directors is 
owned or controlled directly or indirectly 
by Gulf and one or more of the companies, 
other than Gulf, referred to in subsection 
(C) (1) (a) of this Section; and 

(2) not more than 50% of its aforesaid 
voting stock is owned or controlled directly 
or indirectly by Gulf, or by Gulf and any, 
some or all of the following companies: 
(a) Standard Oil Company (New Jersey), 
Socony Mobil Oil Company, Inc., Standard 
Oil Company of California, The Texas 
Company, or any company continuing the 
respective business of any of such com- 
panies, (b) any subsidiary of any company, 
other than Gulf, referred to in (2)(a) eof 
this subsection, (c) any other company 
more than 50% of whose stock entitled to 
vote for the election of directors is owned 
or controlled directly or indirectly by two 
or more, or by Gulf and one or more, of 
the companies referred to in (2)(a) and 
(2) (b) of this subsection; and 
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(3) a Final Judgment containing provi- 
sions substantially similar to those con- 
tained in this subsection and subsections 
(B), (C) and (D) of Section VII hereof 
is entered in this action against Standard 
Oil Company (New Jersey), Socony Mobil 
Oil Company, Inc., Standard Oil Company 
of California and The Texas Company. 


(E) “Person” means an individual, part- 
nership, firm, corporation or any other 
legal entity. 

(F) “Natural hydrocarbons” means crude 
oil, natural gas, natural gasoline, and na- 
tural asphalt. 

(G) “Joint production operation” means 
an undertaking in which Gulf and any 
other person or persons are participants, 
whether directly or indirectly or as prin- 
cipals, agents or stockholders, for carrying 
on any one or more of the following activ- 
ities: (1) the acquisition and holding of 
acreage solely within a foreign nation or 
nations, (2) the exploration, solely within 
a foreign nation or nations, for natural hy- 
drocarbons, (3) the production, solely within 
a foreign nation or nations, of natural hy- 
drocarbons, by such participants jointly or 
severally, (4) the treatment, solely within 
a foreign nation or nations, of natural hy- 
drocarbons, or (5) the delivery, solely 
within a foreign nation or nations, of na- 
tural hydrocarbons or products therefrom 
(other than refined products) tio such par- 
ticipants; and includes all agreements and 
programs—relating only to the undertaking 
and solely among the undertaking, the par- 
ticipants in such undertaking, and the sov- 
ereign, the governmental entity or other 
person or persons owning or controlling 
the territory in which such activities take 
place, or any of them—to effect such ac- 
quisition and holding, exploration, produc- 
tion, treatment or delivery and to provide 
for organizational, financial and similar mat- 
ters for the conduct of the undertaking, 
such as agreements or programs concerning 
the quantities of natural hydrocarbons to 
be produced by the undertaking, the quan- 
tities of such hydrocarbons produced by 
the undertaking or of the aforesaid prod- 
ucts therefrom which are to be taken or 
purchased by such participants from the 
undertaking or from each other, and the 
prices to be paid by them for any such 
hydrocarbons or the aforesaid products 
therefrom so taken or purchased. 
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(H) “Joint refining operation” means an 
undertaking in which Gulf and any other 
person or persons are participants, whether 
directly or indirectly or as principals, agents 
or stockholders, for the refining or proc- 
essing solely within a foreign nation of 
natural hydrocarbons, and the delivery solely 
within such foreign nation of products 
therefrom to such participants, and in the 
case of Kuwait, the delivery and sale solely 
within Kuwait of petroleum products to 
others than the participants when such 
sales are made for consumption within 
Kuwait and are incidental to the joint re- 
fing operation in Kuwait; and includes all 
agreements and programs—relating only to 
the undertaking and solely among the un- 
dertaking, the participants in such under- 
taking, and the sovereign, the governmental 
entity or other person or persons owning 
or controlling the territory in which such 
activities take place, or any of them—to 
effect such refining, processing or delivery 
and to provide for organizational, financial 
and similar matters for the conduct of the 
undertaking, such as agreements or pro- 
grams concerning raw material supplies by 
such participants to, throughput of, and 
yields of products from, the undertaking, 
the quantities of products refined or proc- 
essed by the undertaking which are to be 
taken or purchased by such participants 
from the undertaking or from each other 
and the prices to be paid by them for any 
such products so taken or purchased. 

(I) “Joint pipeline operation” means an 
undertaking in which Gulf and any other 
person or persons are participants, whether 
directly or indirectly or as principals, agents 
or stockholders, for the construction or 
operation solely within a foreign nation or 
nations of a pipeline for the transportation 
of natural hydrocarbons or products thereof; 
and includes all agreements and programs 
—relating only to the undertaking and solely 
among the undertaking, the participants 
in such undertaking, and the sovereign, the 
governmental entity or other person or per- 
sons Owning or controlling the territory in 
which such activities take place, or any of 
them—to effect such construction or opera- 
tion and to provide for organizational, 
financial and similar matters for the con- 
duct of the undertaking, such as agree- 
ments or programs concerning the volume 
of natural hydrocarbons or petroleum prod- 
ucts to be transported through the pipeline, 
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the rights of such participants and others 
to use the pipeline and the charges and 
other terms applicable to any such use. 


(J) “Petroleum products” means the fol- 
lowing products refined from crude oil: 
Aviation gasoline, motor gasoline, jet fuel, 
kerosene, distillate fuel oil, residual fuel oil, 
and lubricating oils. 


(K) “Exchange” means the barter be- 
tween Gulf and any other company or com- 
panies of crude oil or petroleum products, 
or an arrangement equivalent to such barter 
involving the reciprocal purchase and sale 
of crude oil or petroleum products by Gulf 
and any other company or companies. 


(L) “Foreign nation” means a state or 
nation other than the United States, its 
territories, insular possessions and the Dis- 
trict of Columbia, and includes the terri- 
torial possessions of such other state or 
nation and, except as used in subsection 
(E)(2) of Section VII and in Section X 
hereof, any political subdivision of such 
state or nation or of any of its territorial 
possessions to the extent that acts of such 
political subdivisions are in conformity with 
the applicable law of the state or nation 
of which it is a part. 


(M) “Achnacarry Agreement” means a 
memorandum entitled “Pool Association” 
and dated September 17, 1928, together with 
two other documents both dated September 
17, 1928, and entitled respectively “Article 
15” and “Example”. 

(N) “Memorandum for European Mar- 
kets” means the three memoranda dated 
January 20, 1930, and entitled respectively 
“Memorandum for European Markets”, 
“Memorandum No. II. for European Mar- 
kets”, and “Addendum to Memorandum for 
European Markets”. 

(O) “Heads of Agreement for Distribu- 
tion” means a draft memorandum dated 
December 15, 1932, together with the Ap- 
pendix and Addendum thereto. 


(P) “Draft Memorandum of Principles” 
means the memorandum entitled ‘Draft 
Memorandum of Principles’, sometimes 
called DMOP, and addenda thereto, formu- 
lated in the early part of 1934. 

(Q) “Draft Principles of Emergency Ar- 
rangements” means the memorandum entitled 
“Draft Principles of Emergency Arrange- 
ments”, dated 27 September 1939. 
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Ill 
[Applicability] 


The provisions of this Final Judgment 
shall apply to defendant Gulf Oil Corpora- 
tion and, unless otherwise stated, to each 
of its subsidiaries, officers, directors, em- 
ployees, and all persons acting under, through 
or for such defendant. 


IV 
[Activities and Practices Enjoined] 


(A) Gulf is enjoined and restrained from 
adhering to, enforcing or continuing any 
of the following, if not heretofore termi- 
nated or cancelled and from reviving or 
renewing any of the following: 

(1) “Achnacarry Agreement” 

(2) “Memoranda for European Markets” 

(3) “Heads of Agreement for Distribu- 
tion” 

(4) “Draft Memorandum of Principles” 

(5) “Draft Principles of Emergency Ar- 
rangements” 

(B) Gulf is enjoined and restrained from 
adhering to, enforcing, continuing, reviving 
or renewing Clause 6(12)(a) of the agree- 
ment dated 28th May, 1947 formerly be- 
tween Gulf Exploration Company and The 
Shell Petroleum Coinpany Limited and now 
between Gulf Kuwait Company and The 
Shell Company of Kuwait Limited, the 
original agreement having been amended 
by five Supplemental Agreements dated 
respectively, (1) February 14, 1950, (2) 
February 14, 1950, (3) March 27, 1953, 
(4) July 27, 1955 and (5) March 12, 1957, 
(but nothing in this Final Judgment shall 
enjoin or affect any other provisions of 
said agreement, as amended), and Gulf is 
ordered and directed to use reasonable 
efforts, in accord with its business judg- 
ment, to compete in the sale of crude oil or 
petroleum products with Royal Dutch Pe- 
troleum Company and Shell Transport and 
Trading Company in those of the “Listed 
Territories and Listed Countries” as set 
out in the Thirteenth Schedule to said 
Agreement in which at the date of this 
Final Judgment, Gulf is engaged in the 
business of selling crude oil or petroleum 
products. 


(C) Subject to the entry of a like injunc- 
tion in this action against defendant Stand- 
ard Oil Company (New Jersey), Gulf is 
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enjoined and restrained from adhering to, 
enforcing, continuing, reviving or renewing 
paragraph 4 of the Agreement dated De- 
cember 31, 1929, among Atlantic Company, 
Gulf Oil Corporation of Pennsylvania and 
Standard Oil Company (New Jersey) 
(sometimes called the “Holding Company 
Agreement”) and paragraph 4 of the Agree- 
ment dated December 31, 1929, among The 
Atlantic Refining Company, Gulf Refining 
Company and Standard Oil Company of 
New Jersey (sometimes called the “Supply 
Agreement”). 


V 


(A) Gulf is enjoined and restrained, with 
respect to crude oil or petroleum products, 
from making, performing, adopting, adher- 
ing to, maintaining, or claiming any rights 
under, any combination with one or more 
of the companies, other than Gulf, referred 
to in subsection (C)(1)(a) of Section II 
hereof, or with any person engaged in the 
production, refining, distribution or sale of 
crude oil or petroleum products who is, or 
but for any such combination would be, in 
competition with Gulf, to: 

(1) Fix, stabilize or maintain prices, dis- 
counts or any similar terms or conditions 
of sale, to third persons, in any foreign 
nation or nations, or for import into the 
United States or any foreign nation or 
nations; 

(2) Allocate or divide territories, mar- 
kets or customers, through quotas or other- 
wise, in any foreign nation or nations for 
sale or distribution; 

(3) Limit, restrict or prevent importation 
into, or exportation from the United States: 

(4) Restrict or limit sale in, or for import 
into, or distribution within, any foreign 
nation or nations through quotas or other- 
wise; 

(5) Exclude any distributor from any ter- 
ritory or market in any foreign nation or 
nations, or interfere with or restrict any 
such distributor from competing in any 
such territory or market; 

(6) Allocate or limit production of crude 
oil in a foreign nation or nations, provided, 
however, that nothing in this paragraph 
shall be construed to prohibit the adoption 
and use of measures designed to obtain, 
in accordance with engineering principles, 
maximum oil recovery from a petroleum 
reservoir, including, without limitation, meth- 
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ods of well completion, pressure mainte- 
nance and secondary recovery and control 
of oil-gas ratios, rates of flow and the 
number, spacing and location of wells; or 

(7) Exclude a third person from com- 
peting in a foreign nation or nations in the 
production, refining, distribution or sale of 
crude oil. 

(B) The injunctions provided for in sub- 
section (A) of this Section shall apply only 
to a combination of the kind referred to in 
said subsection which affects the trade or 
commerce of the United States with foreign 
nations; provided, that any one or a series 
of such combinations, other than those 
excepted by this Section, shall, if partici- 
pated in by Gulf and any one or more of 
the companies referred to in subsection 
(C)(1)(a) of Section II hereof within three 
or more foreign nations at or about the 
same time, be presumed, subject to rebuttal 
by Gulf, to affect the trade or commerce 
of the United States with foreign nations. 


[Exceptions by Reason of Foreign Law] 


(C) The injunctions provided for in sub: 
section (A) of this Section, as qualified 
in subsection (B) of this Section, shall not 
apply in the following cases: 

(1) Where the combination of the kind 
referred to in subsection (A) of this Sec- 
tion is participated in by Gulf pursuant to 
requirement of law of the foreign nation 
or nations within which the transactions 
which are the subject of such combination 
take place, or of any supra-national au- 
thority having jurisdiction over such trans- 
actions within such foreign nation or nations; 


(2) Where the combination of the kind 
referred to in said subsection is participated 
in by Gulf pursuant to request or official 
pronouncement of policy of the foreign na- 
tion or nations within which the transac- 
tions which are the subject of such combination 
take place, or of any supra-national authority 
having jurisdiction over such transactions 
within such nation or nations, and where 
failure to comply with which request or 
policy would expose Gulf to the risk of 
the present or future loss of the particular 
business in such foreign nation or nations 
which is the subject of such request or 
policy. 

(D) Nothing contained in subsection (A) 
of this Section shall prohibit any agreement, 
between Gulf and any of its sales agents, 
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jobbers, distributors or dealers, located in 
any foreign nation or nations, other than 
any of the companies (not including Gulf) 
referred to in subsection (C)(1)(a) of Sec- 
tion II hereof, with respect to the sale or 
distribution of crude oil or petroleum prod- 
ucts within such foreign nation or nations. 

(E) Nothing in subsection (A) of this 
Section shall be construed to prohibit Gulf 
from participating in a joint production 
operation, a joint refining operation, a joint 
pipeline operation, whether or not any of 
such operations is pursuant to an exclusive 
grant of the Government of the foreign na- 
tion in which the operation takes place, or 
any business which is permitted by the 
provisions of Section VII hereof. 

(F) The term “person”, as used in sub- 
section (A) of this Section, shall not include 
Gulf Oil Corporation, any of its subsidiaries, 
or any Officer, director, or employee of any 
of them, and the term “combination” as 
used in this Section shall include conspiracy, 
contract, agreement and understanding. 


VI 
{Provision For Independents] 


(A) Gulf is enjoined and restrained from 
making with any person any exchange in 
any foreign nation or nations, or for import 
into the United States or any foreign na- 
tion or nations, in furtherance of or to effect 
any combination enjoined by Section V 
hereof. The term “person” as used in this 
Section shall be qualified as provided in 
subsection (F) of Section V hereof, and the 
term “coinbination” as used in this Section 
shall include conspiracy, contract, agree- 
ment and understanding. 

(B) Gulf shall, from time to time, post 
prices at which financially responsible buy- 
ers may purchase Kuwait crude oil f.o.b. 
Kuwait and shall make known to any buyer 
upon request other applicable terms and 
conditions of sale. In addition, for a period 
of ten years from the date of this Final 
Judgment, Gulf agrees to make available 
in each year from its share of Kuwait crude 
oil for sale f.o.b. Kuwait, such quantities 
up to an aggregate of 100,000 barrels per 
day per year as persons herein referred to 
as “independents” (being financially re- 
sponsible persons other than those mentioned 
in subsection (C)(1)(a) of Section II 
hereof), may offer to purchase under firm 
written contracts of at least one year’s dura- 
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tion, entered into at least three months 
prior to the date delivery is to commence, 
at a price not in excess of the posted price 
in effect from time to time during the 
period of sale and on such other reasonable 
terms and conditions of sale as Gulf inay 
prescribe, provided that Gulf’s own require- 
ments shall have first been met and further 
provided that Gulf shall not be required to 
make a sale to any person which would 
violate any requirement of the law of the 
Governments of Kuwait or any other for- 
eign nation or the United States or which 
would be contrary to any request or official 
pronouncement of policy of any agency of 
those Governments. Gulf shall not be re- 
sponsible for any failure to fulfill any 
obligations under this subsection if the ful- 
fillment has been delayed, hindered or 
prevented by any circumstances of what- 
ever nature which is not within the control 
of Gulf. 
VII 


[Joint Companies] 


(A) Gulf is enjoined and restrained, ex- 
cept as provided in this Section, from voting 
its stock in, using the assets of, or otherwise 
employing, any primary joint company, for 
the purpose of engaging or having it en- 
gage, in the business of selling crude oil 
or petroleum products in, or for import 
into, a foreign nation or nations, or for 
import into the United States, to any person 
other than to any, some or all of the fol- 
lowing: (1) the stockholders of such pri- 
mary joint company which own stock entitled 
to vote for the election of directors; (2) 
subsidiaries of any such stockholder; (3) 
any company of which such stockholder 
is a subsidiary; and (4) subsidiaries of 
such latter company. 

(B) Gulf is enjoined and restrained, ex- 
cept as provided in this Section from the 
acquisition of stock entitled to vote for the 
election of directors in any company in 
which Gulf does not own stock at the date 
of entry of this Final Judgment, and which 
would become a secondary joint company 
upon such acquisition, if such company at 
the time of such acquisition: 


(1) is engaged in the business of selling 
crude oil or petroleum products in or for 
import into a foreign nation or nations, or 
for import into the United States, to any 
person other than to any, some or all of 
the following: 
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(a) the stockholders of such secondary 
joint company which own stock entitled to 
vote for the election of directors; (b) sub- 
sidiaries of any such stockholder; (c) any 
company of which such stockholder is a 
subsidiary; and (d) subsidiaries of such 
latter company; or 

(2) is intended by Gulf to engage in such 
business; or 

(3) is intended, with knowledge thereof 
on Gulf’s part, to engage in such business, 
by such of the companies referred to in 
subsection (C)(1)(a) of Section II hereof 
which, together with Gulf, own or control 
directly or indirectly more than 50% of the 
aforesaid voting stock of such company. 

(C) Gulf is enjoined and restrained, ex- 
cept as provided in this Section, from voting 
its stock in any secondary joint company: 

(1) in favor of any proposal that the 
stockholders of such company authorize or 
ratify its entry into, or its extension or ex- 
pansion of, the business described and 
enjoined in subsection (B) of this Section; 
and 

(2) in opposition to any proposal that 
the stockholders of such company authorize 
or ratify its withdrawal from all or any 
part of such business, except where failure 
to vote in opposition to any such proposal 
would prejudice Gulf’s right to obtain an 
appraisal of its stock. 

(D) (1) The provisions of subsections 
(B) and (C) of this Section shall not apply 
to acquisition or voting of stock by Gulf 
in any company, if: 

(a) such company conducts, or is organ- 
ized to conduct, or is one of two or more 
associated companies which collectively 
conduct: 

(i) a joint operation; or 

(1i) a joint production operation and, in 
conjunction therewith, any one or more of 
the following: a joint pipeline operation to 
transport from the well or wells of such 
joint production operation natural hydro- 
carbons produced by such joint production 
operation; a joint refining operation to 
process natural hydrocarbons produced by 
such joint production operation, provided 
either that the joint refining operation is 
in the vicinity of the joint production opera- 
tion or that such natural hydrocarbons are 
transported to it primarily by a joint 
pipeline operation of the kind referred to 
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in the immediately preceding clause; a joint 
Pipeline operation to transport products 
processed by such joint refining operation 
from natural hydrocarbons produced and 
transported as aforesaid; and 


(b) such company engages, or is organ- 
ized to engage, in the business described 
in subsection (B) of this Section to the 
extent, as a maximum, of selling 


(i) primarily crude oil or petroleum 
products produced, refined or transported 
by such joint operations, as aforesaid, solely 
for consumption within the foreign nation 
or nations within which such joint opera- 
tions are carried out; and, 


(ii) as an incident to (i), such other 
petroleum products, solely for consumption 
within such foreign nation or nations, as 
may be necessary for the conduct of its 
business as a marketer of petroleum products 
therein; and 


(iii) crude oil or petroleum products in 
any other foreign nation or nations if such 
selling is occasional only and involves 
amounts which are inconsequential. 


(2) For the purposes of this subsection 
(D), “associated companies” means those in 
each of which a majority of the stock en- 
titled to vote for the election of directors 
is owned or controlled directly or indirectly 
by the same persons. 


(E) The provisions of subsections (A), 
(B) and (C) of this Section shall not apply 
to any company engaged in business as 
referred to in those subsections, respec- 
tively, (1) pursuant to requirement of the 
foreign nation or nations in which the com- 
pany operates or (2) pursuant to any agree- 
ment with such nation or nations, in effect 
at the time of entry of this Final Judgment, 
which provides that such company must 
engage in such business within such nation 
or nations or (3) pursuant to requirement, 
or at the request of the United States. 


(F) The provisions of subsections (A), 
(B) and (C) of this Section shall not apply 
to the selling by Esso Standard Societe 
Anonyme Francaise of crude oil or petro- 
leum products in the European Common 
Market, or to such selling when carried on 
by any subsidiary of, or any company con- 
tinuing the business of, Esso Standard 
Societe Anonyme Francaise. 


(G) Nothing in this Section shall be 


construed to prohibit Gulf from participat- | 
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ing in a joint production operation, a joint 
refining operation, or a joint pipeline operation. 


VIII 
[Permissive Provision] 


Nothing contained in this Final Judgment 
shall prevent Gulf from availing itself of 
the benefits of any present or future inter- 
national agreement to which the United 
States is a party or any present or future 
Act of Congress, including, without limita- 
tion, the Webb-Pomerene Act and the De- 
fense Production Act; nor shall anything 
contained in any preceding Section of this 
Final Judgment require Gulf to violate the 
law of any foreign nation, provided Gulf 
has diligently and unsuccessfully sought 
whatever waivers, releases, or exemptions 
are available under the laws of such nation. 


IX 
[Privilege of Modification for Equality] 


If any Final Judgments entered or here- 
after entered in this case with respect to 
any three or more defendants other than 
Gulf Oil Corporation should be materially 
more favorable to such defendants with 
respect to provisions of the kind contained 
in Section V hereof, than the provisions of 
such Section are to Gulf Oil Corporation, 
it may make application to this Court, with 
thirty days’ notice thereof to the plaintiff, 
for modification of such Section to substi- 
tute therein such more favorable provision 
or provisions, and the plaintiff hereby 
waives any objection to such application, 
and consents to such modifications, and 
will cooperate, upon the request of Gulf 
Oil Corporation, in obtaining a suitable 
order pursuant to such application. 


x 
[Enforcement and Compliance] 


For the purpose of securing compliance 
with this Final Judgment and for no other 
purpose, duly authorized representatives of 
the Department of Justice shall, upon writ- 
ten request of the Attorney General, or the 
Assistant Attorney General in charge of the 
Antitrust Division, and on reasonable notice 
to Gulf Oil Corporation made to its princi- 
pal office, be permitted, subject to any privi- 
lege, right, or disability held by this Court 
to justify refusal, (1) access in such office, 
and during the office hours of Gulf Oil Cor- 
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poration, to all books, ledgers, accounts, 
correspondence, memoranda, and other rec- 
ords and documents in the possession or 
under the control of Gulf Oil Corporation, 
including the records and documents of its 
subsidiaries to the extent that such records 
and documents are held to be under the con- 
trol of Gulf Oil Corporation, relating to 
any matters contained in this Final Judg- 
ment, and (2) to interview regarding any 
such matters officers or employees of Gulf, 
who may have counsel present, subject to 
the reasonable convenience of such officers 
and employees and that of Gulf Oil Corpo- 
ration but without restraint or interference 
from it and subject, in the case of a na- 
tional of a foreign nation, not resident in 
the United States, to there being no objec- 
tion, demonstrable by Gulf, on the part of 
the Government of such nation, and (3) 
Gulf Oil Corporation shall, upon such re- 
quest of the Department of Justice, submit 
such reports in writing to it with respect 
to matters contained in this Final Judg- 
ment as may from time to time be necessary 
to the enforcement of this Final Judgment. 
No information obtained by the means pro- 
vided in this Section X shall be divulged 
by any representative of the Department 
of Justice to any person other than a duly 
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authorized representative of such Depart- 
ment, except in the course of legal proceed- 
ings to which the United States is a party 
for the purpose of securing compliance with 
this Final Judgment or as otherwise required 
by law. 


XI 
[Effective Period] 


This Final Judgment shall be in full force 
and effect for a period of twenty-five years 
from the date it is entered, and, upon the 
expiration of said period, it shall thereafter 
be of no force and effect. 


XII 
[Jurisdiction Retained | 


Jurisdiction is retained for the purpose 
of enabling any of the parties to this Final 
Judgment to apply to this Court at any 
time for such further orders and directions 
as may be necessary or appropriate for the 
construction or carrying out of this Final 
Judgment or for the modification or termi- 
nation of any of the provisions thereof, and 
for the purpose of the enforcement of com- 
pliance therewith and the punishment of 
violations thereof. 


[69,852] Dart Drug Corp. of Maryland, et al. v. Gadol, et al. 
In the Supreme Court of the United States. No. 435. Decided November 21, 1960. 
Appeal from the Court of Appeals of Maryland. BruNe, Chief Justice. 


Maryland Fair Trade Act 


Fair Trade—Abandonment of Fair Trade Program—Proximity to Non-Fair Trade 
Areas—Uncertainty of the Law (Trading Stamps)—-Want of a Substantial Federal 
Question.—A motion to dismiss an appeal from the Maryland Court of Appeal was granted 
for want of a substantial federal question. The Maryland appellate court had ordered 
issuance of a permanent fair trade injunction, in a suit between retailers, on the grounds 
that while the enforcement policy of the manufacturers whose products were involved 
was “not overzealous” it was sufficient where compliance without litigation was being 
obtained, and on consideration of the effects of non-fair trade areas close by and the 
doubtful effect of a trading stamp law. 


See Fair Trade, Vol. 1, J 3440.22. 
Dismissing appeal from 1960 Trade Cases { 69,714. 


For the plaintiff: Milton M. Gottesman, J. E. Bindeman and William B. Kempton, 
Baltimore, Maryland. 


For the defendant: Joseph S. Kaufman and Bernard S, Melnicove, Baltimore, Mary- 
land, and Stedman Prescott, Jr., Silver Spring, Maryland. 


PER Curtam [Jn full text]: The motion missed for want of 
to dismiss is granted and the appeal is dis- question. 
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a substantial federal 
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[69,853] Binks Manufacturing Co. v. Ransburg Electro-Coating Corp. 


In the United States Court of Appeals for the Seventh Circuit. September Term, 
1959—April Session, 1960. No. 12737. Dated July 27, 1960. 


Appeal from the United States District Court for the Southern District of Indiana, 
Indianapolis Division, Hotper, Judge. 


Sherman and Clayton Antitrust Acts 


Exclusive Dealing—Manufacturer’s Insistence on Leasing Special Equipment—Refusal 
to Sell or License to Manufacture—Replacement Parts Included in Lease—A manufac- 
turer’s insistence on leasing (with parts replacement included) special equipment which it 
had developed for use in connection with a patented electrostatic spray-coating process 
(and its refusal to sell or license a competitor to manufacture and sell the equipment on 
a “fixed” or “non-repetitive” type of royalty basis) did not violate the Clayton Act, nor 
involve an attempt to extend unlawfully the scope of its patent; the manufacturer offered 
all prospective licensees the option of a license which would permit use of the patented 
process with or without the patent holder’s own equipment, and the contract form used 
for the lease contained no provisions which would forbid the use of competitive equipment 
or parts. 


See Exclusive Dealing, Vol. 1, J 4005.150, 4007.725. 


Monopoly—Cross-Licensing To Avoid Infringement Claims.—Cross-licensing in order 
to avoid possible infringement claims did not involve an attempt to monopolize where 
the parties’ operations had been in distinct fields (abrasives on the one hand and spray 
coating on the other), and where the agreements did not have ‘the effect of precluding 
either party from engaging in operations other than those directly involving the other’s 
patented processes. 


See Monopolies, Vol. 1, J 2610.550. 


Monopoly—License-Back Provisions.—License-back provisions which required licen- 
sees during the years immediately following issuance of a process patent to grant non- 
exclusive royalty-free licenses on any related patents (inventions by the licensee pertaining 
to the method or apparatus) were not unlawful; such agreements are not unlawful in 
themselves, and here it was shown that the patent holder had not obtained any such 
license under the agreements, nor had the provisions hindered research or development 
in the field. 


See Monopolies, Vol. 1, | 2610.550. 


Private Enforcement—Antitrust Law Violation—Consent Decree Against Other 
Party to Patent Cross-Licensing Agreement.—A consent decree against a cross-licensor 
was properly excluded from use to show that the other cross-licensor was guilty of an 
antitrust law violation where the consent decree did not find or adjudicate that the cross- 
licensing agreement was unlawful or an antitrust law violation, and neither the particular 
agreement nor the defendant was involved in that action. Also the consent decree was 
not binding upon the defendant in any way. 

See Private Enforcement and Procedure, Vol. 2, J 9012.260. 

For the plaintiff: Charles F. Meroni and Otto R. Krause, Chicago, Illinois. 


For the defendant: James P. Hume, Howard W. Clement, Albert L. Gilliom and 
Harry T. Ice, Indianapolis, Indiana. 
Before SCHNACKENBERG, KNnocu and CASTLE, Circuit Judges. 


Caste, Circuit Judge [In full text except patent No. 2,685,536 and Claim 4 of Starkey 
for omissions indicated by asterisks]: Binks and Ransburg divisional apparatus patent 
Manufacturing Company, plaintiff-appellant, No. 2,794,417 valid and infringed by use 
prosecutes this appeal from a judgment of of the plaintiff’s electrostatic spraying emit- 
the District Court holding claims 1 to 6, 8, ter. The judgment order enjoined plaintiff 
10 and 11 of Starkey and Ransburg method from further infringement, granted dam- 
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ages, reasonable attorneys’ fees and costs 
to defendant, and dismissed plaintiff's cross- 
counterclaim alleging anti-trust law violations 
by defendant. Ransburg Electro-Coating Cor- 
poration, defendant-appellee, is the assignee- 
owner of both patents. 


The action originated in the District Court 
as a complaint for declaratory judgment 
which was dismissed as moot when the 
defendant patentee counterclaimed charging 
plaintiff with infringement. Plaintiff’s an- 
swer raised the issues of validity and in- 
fringement and its cross-counterclaim charged 
anti-trust law violations, unfair competition 
and misuse of patents. Substituted plead- 
ings retained the same issues. The cause 
was heard on the pleadings, stipulations, 
admissions, answers to interrogatories, depo- 
sitions, exhibits and the testimony of wit- 
nesses for the defendant. 


[Defense of Antitrust Law Violation] 


The parties will be referred to by their 
original designations as plaintiff and de- 
fendant. Defendant is the patentee assert- 
ing infringement. Plaintiff is defending 
against that charge and affirmatively as- 
serting anti-trust law violations. 

* * x 

Plaintiff’s cross-counterclaim alleged vio- 
lation of Sections 1 and 2 of the Sherman 
Act (15 U. S. C. A. § li and § 2), and Sec- 
tion 3 of the Clayton Act (15 U.S. C. A. 
§ 14). Plaintifi’s contention that the Dis- 
trict Court erred in the dismissal of its 
cross-counterclaim is predicated on charges 
that the District Court erroneously found 
and concluded that the defendant had not 
misused the patents in suit by reason of 
having combined licenses thereunder with 
leases of equipment and by not identifying 
the particular patents in the license agree- 
ments; that a cross-licensing agreement 
between defendant and another manufac- 
turer was not for an unlawful purpose and 
its performance not a misuse of patents, 
nor in violation of the anti-trust law provi- 
sions, nor a damage to plaintiff; that a 
discontinued license-back provision in de- 
fendant’s early license agreements did. not 
constitute anti-trust law violation; and that 
patent procurement activities of the defendant 
did not violate the anti-trust law provisions. 


[No Activity Beyond Patent Rights Shown] 


On the record it had before it we cannot 
say there is clearly error in the District 
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Court’s finding and conclusion that plain- 
tiff’s domination of the airless electrostatic 
spraying system market is solely by virtue 
of the monopoly created by its patents and 
has not been extended or enlarged beyond 
its proper scope. The evidence supports 
a conclusion that plaintiff failed to establish 
that defendant has engaged in any activity 
beyond the exercise of rights incident to 
its patent monopoly. 


[License-Lease Not Unlawful] 


The record establishes that defendant does 
not sell equipment outright nor has it 
licensed anyone to make and sell electro- 
static spray-coating systems. Although de- 
fendant offers license agreements containing 
a lease of equipment the leasing arrange- 
ment is not imposed as a condition of 
licensing and licenses are available without 
equipment being leased from the defendant. 
The coinbined license-lease arrangement was 
therefor not illegal nor a misuse of patents 
under the Clayton Act. Cf. Linde Air 
Products Co. v. Graver Tank & Mfg. Co., 
7 ‘Cir., 167 F. 2d 531, 539. Although the 
record discloses that customers preferred 
the license-lease arrangement it is not indi- 
cated that such preference was due to 
defendant’s insistence. Nor did the evi- 
dence concerning the difference in consid- 
eration paid require a finding that it was 
a compelling factor. That defendant fur- 
nished replacement parts without additional 
charge where the licensee leased equipment 
does not, on the facts here involved, evi- 
dence a Clayton Act or other anti-trust 
law violation. Cf. Stearns v.. Tinker & 
Rasor [1958 Trapve Cases 768,927], 9 Cir., 
252 F. 2d 589, 604. The monopoly of de- 
fendant’s patents was not extended by the 
agreement to articles or supplies not covered 
by the patent. 


[“Package Licensing” Not Involved] 


The license agreement does not identify 
specific patents but grants a right to use 
an identified process for coating particular 
items in accordance with a system identified 
by a drawing. No licensee pays for or 
receives any license under a patent not 
applicable to the system The licenses are 
terminable by the customer on thirty days’ 
notice. It does not appear that any at- 
tempt is made to extend a patent monopoly 
beyond the life of the patent, nor is the 
issuance of a license to use the system 
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covered by the patents in suit conditioned 
on the acceptance of licenses under un- 
wanted patents. No prohibited “package 
licensing” is involved. Apex Electrical Mfg. 
Co. v. Altorfer Bros Co. [1956 Trape CASES 
1 68,550], 7 Cir., 238 F. 2d 867, 871; Auto- 
matic Radio Mfg. Co. Inc. v. Hazeltine Re- 
search, Inc, [1950-1951 Trave Caszs { 62,634], 
339s Sx 827. 


[No Direct Damage] 


Defendant’s cross-licensing agreement with 
Behr-Manning does not purport to embrace 
the patents in suit and the evidence estab- 
lishes no direct damage to plaintiff’s busi- 
ness or property as a result thereof. Relief 
under plaintiffs cross-counterclaim cannot 
be predicated on the cross-licensing agree- 
ment. Blaski v. Inland Steel Company [1959 
TRADE Cases § 69,526], 7 Cir., 271 F. 2d 
853,’ 854-5. It is unnecessary that we con- 
sider the specific findings made by the 
District Court as to its validity or effects 
otherwise. 


: [License-Back Clause Not Illegal Per Se] 


Between 1951, when defendant began to 
market its No. 2 Process on a commercial 
scale, and 1955 the license agreement con- 
tained license-back provisions requiring that 
future inventions by the licensee pertaining 
to method and apparatus for electrostatic 
atomization of liquids or to coating with 
electrostatically atomized liquids be licensed 
to defendant royalty-free, on a nonexclusive 
basis, with the right to sub-license. The 
license-back provisions were eliminated from 
defendant’s license forms in 1955. Defend- 
ant obtained no licenses from any of its 
licensees pursuant to the clause and the 
effect of the clause on the incentive of 
licensees to make improvements is purely 
conjectural. A license-back clause is not 
illegal per se. Transparent-Wrap Machine 
Corp. v. Stokes & Smith Co. [1946-1947 
Trade Cases 957,532], 329 U. S. 637. Un- 
like the situations condemned in United 
States v. General Electric Co. [1948-1949 
TrAvE CASES 62,318], 80 F. Supp. 989: and 
United States v. General Electric Co. [1948- 
1949 Trape Cases 62,352], 82 F. Supp. 
753 there is no wide-spread network of 
such agreements between competing com- 
panies affecting an entire industry. 
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[No Purpose of Monopoly] 


Plaintiff’s contention that the representa- 
tions made by defendant to the patent 
office in the procurement of the patents 
in suit were false has been considered in 
connection with the arguments addressed 
to the question of commercial success. It 
is apparent that the representations did not 
evidence a purpose to “monopolize wrong- 
fully the entire field of electrostatic coating 
on false affidavits” in violation of anti-trust 
law prohibitions as urged by plaintiff. 


[Consent Decree Against 
Cross-Licensor Rejected] 


Plaintiff asserts error based on the Dis- 
trict Court’s ruling excluding from evidence, 
on defendant’s objection, a certified copy of 
a consent judgment in an action brought 
by the United States against the Behr- 
Manning Corporation and certain other man- 
ufacturers charged with conspiring by means 
of patent agreements to monopolize com- 
merce in coated abrasives. This consent 
decree did not find or adjudicate that the 
agreement between defendant and Behr- 
Manning was a violation of anti-trust law 
or otherwise unlawful, and-neither that 
agreement nor the defendant was involved 
in any way in that action. It was an 
agreed judgment not in any way binding 
on defendant. .The defendant was neither 
a party nor a privy to the action. There 
was no error in rejecting the proffered decree. 


[Inadmissible Testimony]: 


The other claimed error relating to ex- 
clusion of evidence concerns the District 
Court’s ruling in sustaining defendant’s ob- 
jection to the admission of one answer in 
a deposition. The answer was a voluntary 
statement of the witness of a conclusion, 
and not being within the field of expert 
opinion by one qualified to testify in such 
field, was clearly not admissible. The rul- 
ing was not error. 

x * Ok 

The judgment of the District Court is 
affirmed in all respects except insofar as 
it allows attorneys’ fees to defendant. It 
is reversed as to the allowance of attorneys’ 
fees. 

Affirmed in part and reversed in part. 
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[] 69,854] Aluminum Co. of America, Electro Circuits, Inc., and Curtiss-Wright 
Corp. v. Sperry Products, Inc., Floyd A. Firestone and United Aircraft Corp. 


In the United States Court of Appeals for the Sixth Circuit. No. 13890. Decided 
November 22, 1960. 


Appeal from the United States District Court for the Northern District of Ohio, 
Eastern Division. McNaMEs, District Judge. 


Sherman Antitrust Act 


Misuse of Patents—Tying Arrangement—Restriction on “Use” of Infringing Product. 
—An agreement under which the manufacturer of a product which could be used with a 
patented product, and which infringed on the patent involved, agreed to sell the related 
product “only for use with” the patented product was not an illegal “tying arrangement 
as the term has been interpreted by the courts, because there was no requirement that a 
purchaser buy any particular product, patented or nonpatented, in order to get a product 
covered by the patent in issue. 


See Combinations and Conspiracies, Vol. 1, § 2013.200, and Exclusive Dealing, Vol. 1, 
{ 4009.600. 


Misuse of Patents—Lease Only Policy for Nonpatented Accessory.—A policy under 
which an accessory (not patented) which could be used with a patented product, but was 
not essential to the use of the patented product, was only leased, did not involve any 
misuse of the patent, since the patented product was sold without restriction, the accessory 
was not essential to use of the patented product, and there was no evidence that the patents 
in suit had been used to enforce the restriction on use of the accessory. 


See Combinations and Conspiracies, Vol. 1, § 2013.200, and Private Enforcement and 
Procedure, Vol. 2, J 9043.05. 


Monopolies—Extension of Patent Monopoly—Listings on Product.—A company 
patent holder’s use of patent tags which, in listing patents involved in manufacture of a 
product, included patents additional to those embodied in the device was not unlawful 
under the antitrust laws. The patents in suit were properly listed on the tag and it was 
not shown that the patent holder acquired any monopoly beyond what it was entitled to 
under its patents. 


See Monopolies, Vol. 1, J 2610. 


For the appellants: Carlton Hill, Chicago, Illinois, Stoddard B. Colby of Breed, 
Abbott & Morgan, New York, N. Y.; Thomas F. Doran of Meyer, Baldwin, Doran & 
Young, Cleveland, Ohio, Carlton Hill and Van Metre Lund of Hill, Sherman, Meroni, 
Gross & Simpson, Chicago, Illinois, William L. Hanaway, Stoddard B. Colby, and Egon 
R. Gerard of Breed, Abbott & Morgan, New York, N. Y., on brief for Aluminum Co. of 
America and Curtiss-Wright Corp.; James H. Tilberry of Williams, Tilberry & Golrick, 
Cleveland, Ohio, on brief for Electro Circuits, Inc. 


For the appellees: J. Philip Anderege and R. Morton Adams of Pennie, Edmonds, 
Morton, Barrows & Taylor, New York, N. Y.; Albert R. Teare of Teare, Kramer, Sturges 
& Fetzer,* Cleveland, Ohio, on brief for Floyd A. Firestone; Ely, Pearne & Gordon, 
Cleveland, Ohio, and R. Morton Adams, J. Philip Anderegg and Jolin T. Farley of Pennie, 
Edmonds, Morton, Barrows & Taylor, New York, N. Y., on brief for Sperry Products. 


Affirming 1959 Trade Cases {| 69,239 as to misuse and antitrust law issues. 
Before McALListTER, Chief Judge, Mitter, and Ceci, Circuit Judges. 
Cecit, Circuit Judge [In full text except of Ohio. It involves infringement and 
for omissions indicated by asterisks]: This is validity of patents and a claim for damages 


an appeal from the District Court of the and restraining orders asserted by counter- 
Eastern Division of the Northern District claim, for alleged misuse of patents through 


* Although this firm appears on the briefs drew as his counsel and Dr. Firestone repre- 
for Dr. Floyd A. Firestone, they later with- sented himself thereafter. 
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acts, contracts, combinations, conspiracies 
and monopolies all as set forth in the plead- 
ings. The questions presented will be taken 
up and discussed seriatim. 


There are four patents in suit: Nos. 
2,280,226, 2,398,701, 2,467,301 and 2,592,134. 
For convenience, they are referred to as 
patent numbers 1, 2, 3 and 4, respectively. 
The dates of the applications for and the 
issuance of these patents are as follows: 


Application 
No. 1 May 27, 1940 
No. 2 June 29, 1942 
No. 3 July 23,1945 April 12, 1949 
No. 4 June 28, 1945 April 8, 1952 


The plaintiffs and appellees are the fol- 
lowing: Floyd A. Firestone, the inventor 
of all four patents and the owner of the 
legal title to No. 1; Sperry Products, Inc., 
a New York corporation, the exclusive 
licensee under patents Nos. 1 and 2, and 
the owner of patents 3 and 4; and United 
Aircraft Corporation, a Delaware corpora- 
tion, and the owner of patent No. 2. This 
latter party was brought into the action 
involuntarily. 

Aluminum Company of America, a Penn- 
sylvania corporation, hereinafter called 
“Alcoa” is one of the defendants. It has a 
place of business in Cleveland, Ohio, where 
it used the accused device known as the 
“Immerscope.” Electro Circuits, Inc., a 
California corporation, is another defendant 
and is the manufacturer of the Immerscope. 
Having no place of business in the juris- 
diction of the court, it became a party by 
voluntarily filing an answer and counter- 
claim. Curtiss-Wright Corporation, a Dela- 
ware corporation, became a defendant on 
its own motion for intervention under order 
of the court dated February 10, 1959. Sub- 
sequent to October 17, 1955, it had manu- 
factured certain Immerscopes under license 
from Electro Circuits. It is financing this 
litigation due to the inability of Electro 
Circuits to do so. All of these defendants 
are appellants on this appeal. 

The parties will be referred to as plain- 
tiffs and defendants, as they were in the 
trial court. 

x OK 

This case presents substantial questions 
on the validity of the patents in suit. There 
is very little question about the infringe- 
ment of the accused device. Electro Cir- 
cuits, Inc. sought a license from Sperry in 


Issued 
April 21, 1942 
April 16, 1946 
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order that it might manufacture its Wide 
Band Converter. This request for a license 
was refused but Sperry entered into a con- 
tract with Electro Circuits whereby it could 
use the Sperry patents in its Wide Band 
Converter under certain conditions or re- 
strictions. These conditions or restrictions 
will be discussed later. Electro Circuits 
continued under the belief that it was neces- 
sary to have consent to use the disclosures 
of the Firestone patents until it was advised 
by counsel that they were invalid. Upon 
receiving this advice it began making the 
Immerscope, the accused device without 
restriction, 


By some process of reasoning, the defend- 
ants now argue that the overall system of 
Sperry in the use of its foreign patents 
somehow relate to the use of its domestic 
patents, which results in such a misuse of 
those patents that they cannot be enforced. 
No pertinent authorities are cited in support 
of this alleged principle. Neither is there 
any reference to it in the Statement of 
Facts in the defendants’ brief. 

Counsel for the defendants approach this 
phase of the case in their brief as though 
this Court was hearing and determining 
the questions raised de novo. We address 
our attention only to alleged errors of the 
trial court. 

Foreign patents grant no monopolies in 
the United States, nor do United States 
patents grant any monopolies in foreign 
countries. A patent is granted by a sovereign 
power and its rights, privileges and obliga- 
tions begin and end with the country that 
issues it. 

The trial judge found that there was no 
misuse of the patents in suit as a result of 
Sperry’s licensing and cross-licensing of 
foreign patents. There is ample evidence to 
support this finding and it is now clearly 
erroneous. We agree with the finding and 
the law as applied to it by the trial judge. 


{Sale for Limited Use as 
Tying Arrangement] 


Another claim of the defendants is that 
Sperry imposed a “tying” agreement upon 
Electro Circuits, and that this agreement 
is illegal and constitutes a misuse of the 
Sperry patents and it is a violation of the 
anti-trust laws. In this connection, the trial 
court made findings, as follows: “Electro 
Circuits was organized in California in 
1951. It commenced active operations in 
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that state in July 1951. Its first development 
was a weld inspection apparatus which 
was followed by the development of a Wide 
Band Converter and the Immerscope. These 
devices operate on the principle of the pulse 
echo method of ultrasonic testing. At the 
time of its first development Electro Cir- 
cuits attempted to secure a license under 
the Sperry patents in return for its agree- 
ment to purchase from Sperry unpatented 
subassemblies of the latter’s patented de- 
vices. Sperry rejected this proposal. When 
Electro Circuits was ready to market its 
Wide Band Converter, Richards, the presi- 
dent of that company, had a conference 
with the officials of Sperry with a view of 
securing an agreement that would permit 
Electro Circuits to manufacture and sell its 
Wide Band Converter without being sued 
for infringement. ... It was agreed between 
the parties, however, that Sperry would 
forebear instituting suit for infringement 
provided Electro Circuits sold its Wide 
Band Converter for use only in conjunction 
with Sperry’s Reflectoscopes. The Wide 
Band Converter was designed so that it 
could be ‘plugged in’ to a Reflectoscope. 
Under this arrangement of joint use, only 
the display portion of the cathode ray 
oscilloscope of Sperry’s instrument was 
used. All other functions of the dual 
apparatus were performed by the Wide 
Band Converter. The agreement remained 
in effect for about 9 months, during which 
time Electro Circuits sold 8 Wide Band 
Converters to owners of Reflectoscopes and 
one Wide Band Converter to a customer 
who agreed to its use with a Reflectoscope 
to be purchased from Sperry.” 


This agreement does not provide for the 
sale of any article covered ‘by the patents in 
suit. Obviously then it does not provide 
that some other article either patented or 
unpatented must be purchased in order to 
get an article covered by the patents in suit. 
The agreement permits Electro Circuits to 
market its Wide Band Converter without 
being subjected to a suit for infringement. 
At this point, the parties to the agreement 
assumed that the Wide Band Converter 
infringed the Sperry patents. This being 
so, Sperry could have prevented the sale 
of the converters or could have sued the 
users for infringement. Sperry was legally 
entitled to be free of competition in the use 
of its patents. Under the agreement, no 
trade was unlawfully restrained. An article 
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was thus introduced into commerce that 
might otherwise have been withheld from 
the markets. 


There is no tying agreement here as that 
term has been defined by the courts. 


“For our purposes a tying arrangement 
may be defined as an agreement by a party 
to sell one product, but only on the condi- 
tion that the buyer also purchases a different 
(or tied) product, or at least agrees that 
he will not purchase that product from any 
other supplier. Where such conditions are 
successfully exacted competition on the 
merits with respect to the tied product is 
inevitably curbed.” Northern Pac. R. Co. v. 
United States [1958 Trape Cases { 68,961], 
356 US ab e5. 


The evil of tying agreements is the sup- 
pressing of competition. “Tying agreements 
by which the sale of one commodity is 
conditioned on the purchase of another 
have been repeatedly condemned under the 
antitrust laws, since they serve no purpose 
beyond the suppression of competition.” 
Black v. Magnolia Liquor Co., 355 U. S. 
24, 25. 


To be free of competition on the article 
patented is the very basis of the grant of a 
patent. In the agreement Sperry did no 
more than protect its fundamental and 
basic rights under its patents. 


We conclude that the trial judge was not 
in error in finding that the agreement in 
question was neither a violation of the anti- 
trust laws nor a misuse of the patents in 
suit. 


[Lease-only Policy for Accessory] 


Another quesiion presented by the de- 
fendants in their briefs concerns an alleged 
imposition by Sperry of restrictions on the 
use of its patented Reflectoscope after sale 
or lease. The argument addressed to this 
question relates to an Angle Beam Search 
Unit not covered by any of the patents in 
suit. 

The evidence discloses that the Reflecto- 
scope which is the subject of the patents 
in suit was sold outright without restriction. 
Approximately eleven hundred were so sold. 

The Angle Beam Search Unit might be 
termed an accessory to the Reflectoscope, 
a device that might be used with it but not 
essential to the use of the Reflectoscope. 

Until January 16, 1956 this device was 
leased and not sold. A condition of the 
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lease was as follows: “1. Use. To be used 
for inspecting lessee’s manufactured prod- 
ucts, materials used therein, production 
equipment, and in the case of railroads, for 
the inspection of its rolling stock and com- 
ponents pertaining thereto.” (dx RRRR, 
1403a.) As of the above date all units were 
sold outright without restrictions. 

There is no reference to any evidence, 
nor do we find any that would indicate that 
the patents in suit were in any way used to 
enforce restrictions on the use of the Angle 
Beam Search Units. 

The patents in suit, therefore, were not 
misused or used in violation of the anti-trust 
laws. It is unncessary to pursue further the 
restrictive condition of the lease of the 
Angle Beam Units. We are in accord with 
the conclusion reached by the trial judge. 


[Listing of Patents] 


We find no merit in the claim of defend- 
ants that the patents in suit were misused 
by placing on the patent tag of Reflecto- 
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scopes other patent numbers in addition to 
those in suit, under the words ‘“Manufac- 
tured under one or more of the following 
patents.” 


The evidence does not show that the de- 
fendants or anyone else was injured by this 
listing of patents. It does not disclose that 
Sperry acquired any monopoly beyond what 
it was entitled to have under its patents. 
The patents in suit were properly listed on 
the patent tag. 


The findings and conclusions of the trial 
judge on this question were correct. 


The trial judge found that the defendants 
failed to sustain their claims of misuse and 
violation of the anti-trust laws. We have 
sustained him in these findings. It follows 
therefore that he was correct in dismissing 
the counterclaim of the defendant Electro 
Circuits, Inc. 


* * * [Remanded for action as to in- 
fringement claims on which judgment was 
reversed.—CCH.] 
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Main Line Theatres, Inc. v. Paramount Film Distributing Corp., et al. 


309 Drive-In Corp. v. Paramount Film Distributing Corp., et al. 


In tthe United States District Court for the Eastern District of Pennsylvania. Civil 
Action Nos. 24983 and 26409, respectively. Filed November 10, 1960. 


Sur Petitions for Dismissals (Document No. 17 in C. A. 24983 and Document No. 11 
in C. A. 26409), Answers (Document No. 19 in C. A. 24983), and Proof. 


Sherman Antitrust and Clayton Antitrust Acts 


Private Enforcement—Antitrust Suits—Oral Settlement Agreement Enforceable.— 
When an authorized officer of a corporation and its attorney fix and communicate to the 
defendant’s counsel terms of settlement in treble damage antitrust actions, acceptance of 
the offer completes the contract, whether or not different terms are reflected in the release 
tendered by or for the defendant. Under Pennsylvania law, oral settlement agreements 
are valid and enforceable and the release was not a counter-offer (plaintiff should have 
made known its terms of the release).. 


See Private Enforcement and Procedure, Vol. 2, J 9013. 
For the plaintiffs: Harry Norman Ball, Philadelphia, Pennsylvania. 


For the defendants: W. Bradley Ward and Arlin M. Adams of Schnader, Harrison, 
Segal and Lewis, for Paramount Film Distributing Corp., United Artists Corp., Universal 
Film Exchanges, Inc., Twentieth Century-Fox Film Corp., Columbia Pictures Corp., 
Metro-Goldwyn-Mayer, Inc. (formerly known as Loew’s, Inc.) and Allied Artists Dis- 
tributing ‘Corp.; Louis J. Goffman and Franklin Poul, for Warner Brothers Pictures 
Distributing Corp.; W. Wilson White of White and Williams, for Main Line Theatres, 
Inc. and 309 Drive-In Corp.; all are of Philadelphia, Pennsylvania. 


have them marked dismissed with prejudice 
on the basis of alleged settlements effected 
as the result of negotiations between coun- 
sel, The record makes clear that settlement 


1 69,855 


[Settlement Negotiations] 


Van Dusen, Judge [Jn full text]: These 
treble-damage, private, anti-trust cases are 
before the court on defendants’ petitions to 
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discussions were carried on in these two 
cases as part of negotiations contemplating 
the settlement of thirteen treble-damage, 
private, anti-trust cases pending in this court 
and involving similar issues.’ The first of 
these cases listed for trial was Colonial 
Amusement Company v, Columbia Pictures, et 
al., Civil Action No. 19288, and discussions 
as to settlement of all thirteen cases were 
carried on at pre-trial and settlement con- 
ferences in that case. 


The court and counsel agreed in the early 
stages of the settlement negotiations that 
each case would be considered on an indi- 
vidual basis so that there would be no 
sacrifice of the legitimate claims of some 
plaintiffs for others, even though defendants 
might not agree to settle any of such cases 
until after the trial of the Colonial case, un- 
less a substantial number of these thirteen 
cases involving similar issues were settled.” 
Counsel for plaintiffs put a specific settle- 
ment proposal on each case (N. T. 20). 


[Authorized Representative for Plaintiffs] 


‘Counsel who entered his appearance for 
plaintiffs in these cases was authorized to 
represent plaintiffs in these cases until late 
August 1960. The authorized officer of the 
plaintiffs in the above-captioned cases stated 


1 The eleven other cases are: Colonial Amuse- 
ment Company v. Columbia Pictures Corpora- 
tion et al., Civil Action No. 19288: Colonial 
Amusement Company v. Columbia Pictures Cor- 
poration et al., Civil Action No. 19787; Raymond 
Schwartz v. Columbia Pictures Corporation et 
al., Civil Action No. 19809; Lincoln Drive-in 
Corp. v. Paramount Film Distributing Corpo- 
ration et al., Civil Action No. 25053; Harry L. 
Dembow et al. v. Columbia Pictures Corpora- 
tion et al., Civil Action No. 22116; Samuel 
Dembow and Joseph Dembow v. Columbia 
Pictures Corporation et al., Civil Action No. 
22117; Reo Amusement Company v. Columbia 
Pictures Corporation et al., Civil Action No. 
19325; Reo Amusement Company v. Paramount 
Film Distributing Corporation et al., Civil Ac- 
tion No. 24026; Beach Theatre, Inc. v. Para- 
mount Film Distributing Corporation et al., 
Civil Action No. 25010; Atlantic Theatres, Inc. 
v. Columbia Pictures Corporation et al., Civil 
Action No. 21352; Atlantic Theatres, Inc. v. 
Columbia Pictures Corporation et al., Civil Ac- 
tion No. 21353. 

2See page 64 of Document No. 79 of Civil 
Action No, 19288 and third sentence of second 
paragraph of Memorandum For Counsel of May 
11 (C-2). In the memorandum from the Chief 
Judge dated May 9, 1960, which was read to 
counsel between May 9 and May 20, 1960, as 
stated at page 64, the undesirability of any 
“package’’ settlements where ‘‘one firm (set- 
tles) one case if the other firm settles another’’ 
was discussed ‘‘Deploring any such situation 
and (insisting) that each individual case be 
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to such counsel for plaintiffs in these cases 
no later than May 20, 1960, that plaintiffs 
were willing to settle both cases for a total 
of $10,000.00* (pages 8, 10, 40 and 43 of 
Document No. 79 in Civil Action No, 19288 
and paragraph 2 of Answer to Motions, be- 
ing Document No. 19 in Civil Action No. 
24983). On or before May 23, 1960, as 
pointed out in more detail below, defendants 
notified plaintiffs’ counsel that the $10,000.00 
for these two cases was acceptable and the 
customary release used in cases such as 
these were forwarded to plaintiffs’ counsel. 
On May 26, this authorized officer of plain- 
tiffs was notified of the acceptance by de- 
fendants of the $10,000.00 settlement and he 
stated that the first 2% lines of Section 3 of 
the Release (see Exhibit A to the Peti- 
tion) were unacceptable.* This is the only 
part of the release which was objectionable 
(N. T. 56, 97-99). However, defendants 
have agreed to eliminate this language from 
the release (N. T. 209) and this is also the 
only portion of the release which is objec- 
tionable to plaintiffs’ subsequent vendees 
(N. T..141-& 172) 


The Colonial case was scheduled for trial 
to a jury on May 16, 1960, and the trial was 
deferred until May 23 (selection of the jury 
to be, and was, completed on Friday, May 


analyzed on its own merits’’ were the words of 
that memo. 

3 The only evidence on the point indicates 
that $5,000.00 was allocated to each of these 
eases (N. T. 201). Since the same family 
owned both plaintiffs in May 1960, it is clear 
that the way the $10,000.00 would be divided 
would not be material to the owners. 

*The settlement contract was complete by 
May 23,. when counsel, being authorized to 
represent their clients in these cases, had come 
to an agreement. in any event, plaintiffs’ au- 
thorized officer had agreed to settle these cases 
for $10,000 and it was too late for him to with- 
draw after he was notified by his lawyer on 
May 26 that this figure had been accepted by 
defendants. Even if defendants tendered an 
improper release, this was not a counter-offer, 
as contended by plaintiffs, since settlement had 
been accomplished and plaintiffs’ remedy was 
to insist on a proper release. See pages 6 to 8, 
below. 

5 Also, the settlement achieved in May and 
communicated to plaintiffs no later than May 
26 is binding on plaintiffs because the first 2%4 
lines of Section 3, as interpreted by defendants, 
is normal, reasonable language for such a re- 
lease under all the evidences inthis record 
(eight other exhibitor plaintiffs have signed 
such a release and it does not preclude plain- 
tiffs from seeking a different ‘‘availability’’ if 
there is any change in circumstances, such as 
the playing position of the Philadelphia thea- 
tres—N. T. 53-54, 59, 211; cf. p.-31 of Docu- 
ment No. 79 in C. A. 19288). 
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20), when it appeared that settlement of 
several of the thirteen cases was imminent. 
During the week of May 16, it became 
clear that three of the cases would not be 
settled * and the parties continued negotia- 
tions for settlement of the remaining ten 
cases, including the above-captioned cases. 
As stated at page 2 of defendants’ brief: 


“Counsel for defendants made it clear 
to [counsel for plaintiffs] and to the Court 
that since each of the ten cases involved 
a key run problem, the defendants would 
not settle one case without settling all ten. 
The reason was that to settle one case 
would merely postpone the resolution of 
the economic problem that was raised by 
this group of cases.” 


[Understanding of Counsel and Court] 


However, neither plaintiffs nor their 
counsel ever made settlement of these two 
cases (as opposed to the Colonial case, C. A. 
19288) contingent on the settlement of the 
other eight cases and, as stated above, the 
understanding of counsel and the court was 
that each plaintiff was to be dealt with 
separately and on the basis of its own indi- 
vidual interest. On May 23 the trial judge 
was advised that settlement had been 
reached and the jury drawn to try Civil 
Action No. 19288 was discharged. Although 
it is not necessary to decide exactly what 
the total understanding reached on May 23 
was, it is clear that defendants had agreed 
to the following: 


(a) the Colonial case (C. A. 19288) would 
not be tried and was settled; 


(b) all ten cases, with the possible excep- 
tion of the Reo and the Dembow cases, were 
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settled” (see page 25 of Document No. 79 in 
C. A. 19288); and 


(c) the defendants’ counsel were willing 
to undertake the raising of an additional 
sum as counsel fee which would permit set- 
tlement of the excepted cases mentioned in 
(b) above with the full approval of Messrs. 
Wax and Dembow (pp. 16 and 26-27 of 
Document No. 79 in Civil Action No. 
19288), even though defendants took the 
position that the Reo and Dembow cases had 
actually been settled. 


[Actual Authority] 


Under the above facts, it is clear that 
plaintiffs’ counsel had the actual authority’ 
to settle these two cases for $10,000.00 and 
did so settle them in May 1960 before plain- 
tiffs had made any sale or lease of these 
theatres. 


[Oral Contract Enforceable] 


The Pennsylvania appellate courts have 
consistently held that where a definite oral 
contract is made, it is effective when orally 
accepted and the parties will be required to 
execute any written documents contemplated 
as necessary to carry out the terms of the 
oral agreement. See Taylor v, Stanley Co. of 
America, 305 Pa. 546, 553 (1932) ; Ketchum v. 
Conneaut Lake Co., 309 Pa. 224, 229 (1932) ; 
Mezza v. Beiletti et ux, 161 Pa. Super. 213, 220 
(1947) ; cf. Conn. Cas. Ins. Co. v. Martin, 
316 Pa. 479, 480 (1934).° This record makes 
clear that there was an oral agreement to 
settle these two cases for $5,000 each, or 
a total of $10,000, which was completed in 
May 1960. In pursuance of this contract, 
defendants are required to pay this sum and 


®6The last three cases listed in footnote 1, 
which concern theatres located in New Jersey. 

7 The hearing judge does not wish to indicate 
by this that there was no settlement of these 
eases as of this date, as he would quite possibly 
find that these cases were settled if this were 
necessary for the decision of the matter before 
the court (see pp. 34 & 59 of Document No. 79 
in C. A. 19288). Since this is not necessary and 
because these cases have been definitely settled 
as of this date, the record need not be analyzed 
in detail as to these four cases. 

8 See In re Gsand, 153 F. 2d 1001, 1005 (3rd 
Cir, 1946), and other cases cited in defendants’ 
memorandum. 

9In Taylor v. Stanley, 
page 553: 

“The general rule is well stated in 13 C. J. 
290: ‘If it appears that the minds of the par- 
ties have met, that a proposition for a contract 
has been made by one party and accepted by 
the other, that the terms of this contract are 
in all respects definitely understood and agreed 
on, and that a part of the mutual understand- 


the court said at 
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ing is that a written contract embodying these 
terms shall be drawn and executed by the 
respective parties, this is an obigatory agree- 
ment, which dates from the making of the oral 
agreement and not from the date of the subse- 
quent writing.’ ”’ 

The Ketchum case contains this language at 
page 229: 

“In law, because where the parties have 
agreed orally to all the terms of their contract, 
and a part of the mutual understanding is that 
a written contract embodying these terms shall 
be drawn and executed by the respective par- 
ties, such oral contract may be enforced, though 
one of the parties thereafter refused to execute 
the written contract: Schermer v. Wilmart, 
282 Pa. 55, 58; Taylor v. Stanley Co. of America, 
305 Pa. 546.”’ 

In the Mezza case, the court said at page 220: 
‘«. . ~where the parties so intend, an oral 
agreement may be binding even though they 
agreed that it should be later reduced to 
writing.”’ 
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plaintiffs are bound to execute appropriate 
releases, as well as have these actions 
marked dismissed with prejudice. There is 
no evidence whatever that the parties in- 
tended a writing to be executed containing 
all these settlement terms and no such 
writing, other than the correspondence say- 
ing the cases were settled (P-3), was pre- 
pared in any of the other eight cases.” The 
releases used did not mention the exact 
consideration but the nominal $1.00 was re- 
cited. The defendants are willing to accept 
a release without the words considered ob- 
jectionable by plaintiffs, so that there is no 
need to decide what is an appropriate re- 
lease as contemplated by the oral settlement 
agreement. Plaintiffs cannot avoid such a 
settlement agreement on the ground that 
they do not like a release which defendants 
are willing even to execute in a form exactly 
as desired by plaintiffs (N. T. 97-99).* See 
McKenzie v. Boorhem, 117 F. Supp. 433, 435-6 
(W. D. Ark. 1954), where the court said at 
page 436: 


“The agreement was complete and 
binding at that time, and the fact that the 
written agreement tendered to Boorhem 
for signing might not have conformed to 
the oral settlement agreement would not 
in any wise affect the validity of said oral 
agreement.” 


Oral settlement agreements are valid and 
enforcible in Pennsylvania. Woodbridge v. 
Hall, 366 Pa. 46 (1950) ; Scranton Gas & W. 


Co. v. Weston, 57 Pa. Super. 355 (1914).” 


70See 8 Pa. L. Ency. § 30, where the rule is 
stated as follows at pp. 43 & 44. 

“Legal obligations, however, can arise out 
of a contract whose terms are definitely agreed 
upon, notwithstanding that the parties under- 
stood that a formal contract was subsequently 
to be executed, and where the parties agree 
orally to all the terms of a contract between 
them and part of their mutual understanding is 
that a written contract embodying such terms 
shall be drawn and executed by them, the oral 
contract may be enforced, even though one of 
the parties thereafter refuses to execute it. 
Moreover, even though the parties to an oral 
agreement contemplate that it is to be reduced 
to writing and signed, if the understanding is 
that this is to be done simply as a memorial 
of the agreement, the contract is binding, not- 
withstanding that it is never put to writing, 
and such a contract ‘is obligatory from the date 
of the making of the oral agreement.’’ 

4 The reason given by plaintiffs’ authorized 
officer for assigning these law suits (P-12) is 
stated as follows: 
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This makes it unnecessary to consider 
many other matters argued by counsel, such 
as the existence on May 23 of a settlement 
of all ten cases and the validity of the pur- 
ported assigned (P-12) of these causes of 
action in late July or early August 1960 to 
the purchaser of the assets of these corpora- 
tions. Cf, §542 of the Restatement of 
Contracts. 


Conclusions of Law 


1. The court has jurisdiction of the sub- 
ject matter and of the parties. 


2. These cases were settled by agreement 
of the parties in May 1960, providing for 
payment of $10,000.00 by defendants and 
the execution of releases by plaintiffs. 


3. The defendants shall pay $10,000.00 
into the registry of this court ($5,000.00 in 
each of the above cases), which shall be 
paid to plaintiffs upon execution of releases 
as of May 23, 1960, in the form attached as 
Exhibit A to the Petitions for Dismissal 
with these words eliminated from the first 
2% lines of Section 3: “agrees that its 
present availability and the present proce- 
dure pursuant to which it licenses motion 
pictures is reasonable, and”. 


4. On payment of the above amounts 
into the registry of the court, orders shall 
be entered dismissing the actions with 
prejudice. 


Appropriate orders will be entered.* 


“T believe that I figured that I might gamble 
and maybe I in the long run would reap richer 
rewards. 

* * * 

“Q@. And you decided to gamble on recover- 
ing more by that agreement than you would 
have received if you had made the settlement 
for your corporations at $10,000, is that right? 

“A. Yes, sir.’’ 

The purported assignee of the causes of action 
(P-12) had no objection to the release if it 
would not restrict his ability to change the 
runs (N. T. 141 & 172) and there is no such 
restriction with the first 2% lines of Section 3 
removed. As pointed out in footnote 5 above, 
the release as submitted appears to have been 
in the usual form. 

2 The letter of May 23, 1960 (Exhibit P-3), 
together with the statement to the court on 
that date, is a sufficient vompliance with Local 
Rule 13, Cf. pp. 51-52 of Document No. 79 in 
C. A. 19288. 

2% The briefs and memoranda of counsel have 
been placed in file Civil Action No. 24983 as 
Documents Nos. 20 to 23. 
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[f 69,856] Gem Corrugated Box Corp. and Bilt-Rite Box Corp. v. The Mead Corp., 
Mead Containers, Inc. and Gibraltar Corrugated Paper Co., Inc. 


In the United States District Court for the Southern District of New York. 60 Civil 
3608. Dated November 18, 1960. 


Clayton Antitrust Act 


_ Private Enforcement—Sufficient Showing of “Transacting Business” to Confer Juris- 
diction.—There was at least a tentative showing that a corporation was ‘transacting 
business” within the forum so as to confer jurisdiction where a dissolved corporation had 
transacted business within the forum, and its business was being carried on by a corpo- 
ration (alleged to be a co-conspirator) which had acquired the dissolved corporation’s 
assets, the acquisition was described to customers as a “new affiliation”, and the successor 
was named (but not yet served) as a co-defendant. However, acceptance of jurisdiction 
was tentative, with reservation of a right for the defendant to renew its objections after 
a complete development of the facts at the trial. 


See Private Enforcement and Procedure, Vol. 2, J 9008.350. 


Private Enforcement—When To Apply Test of “Transacting Business”.—The test 
as to whether a corporation is transacting business in the forum for venue purposes is 
to be determined by circumstances existing at the time the action is commenced. But 
where a dissolved corporation had transacted business, and its business was carried on 
by a corporation which had acquired its assets and was named as a co-defendant, then 
there was at least sufficient jurisdiction to withstand a motion to dismiss, with final action 
held until further developments of the facts. 


See Private Enforcement and Procedure, Vol. 2, J 9008.210. 
For the plaintiffs: George Plotkin, New York, N. Y. 


For the defendants: Schwartz & Frohlich for Sobar Corrugated Paper Co., Inc. 
(Gibraltar Corrugated Paper Co., Inc.), Everett A. Frohlich, of Counsel, New York, N. Y. 


tainers, Inc., a named defendant not yet 
served in this action. On July 29, 1959, 
the Secretary of State of the State of New 


Patmiert, District Judge [Jn full text]: 
The moving defendant, Sobar Corrugated 
Paper Company, Inc. (Sobar), sued herein 


as Gibraltar Corrugated Paper Co., Inc. 
(Gibraltar), claims that venue has been 
improperly laid in this district and that 
this court lacks personal jurisdiction over 
it; it seeks an order quashing the service 
of the summons and dismissing the com- 
plaint. 


Corporate History of Gibraltar 


Until March 23, 1959, Gibraltar, a New 
Jersey corporation, was engaged in the 
manufacture and sale of corrugated paper 
cartons and corrugated paper. Its principal 
place of business was located in North 
Bergen, New Jersey. Gibraltar solicited 
orders from plaintiffs and other New York 
purchasers and made regular deliveries of 
merchandise in this district. On March 23, 
1959, Gibraltar amended its certificate of 
incorporation to change its name to Sobar. 
Simultaneously with this amendment, all 
of Sobar’s assets were sold to Mead Con- 
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Jersey issued a certificate of filing of con- 
sent by stockholders to Sobar’s dissolution. 


Notice to Customers 


On March 20, 1959, three days prior to 
its change of name, Gibraltar notified its 
customers that it was “being acquired by 
Mead Containers, Inc.” and would “operate 
as a division” of that company. On March 
30, 1959, Gibraltar’s customers received a 
similar notice from Mead Containers. Plain- 
tiffs allege that they had no information as 
to the change of name of Gibraltar or the 
dissolution of Sobar at any time prior to 
the institution of this action. Although 
plaintiffs acknowledge receipt of billings 
from Mead Containers after the acquisition 
date, they characterize the customer letters 
of March 20 and 30, 1959 as deliberately 
ambiguous and calculated to lead purchasers 
to believe that the separate operation and 
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identity of Gibraltar would continue.* De- 
fendant characterizes these two letters as 
ordinary public relations correspondence, 
designed to assure customers that Mead 
Containers would continue and improve 
upon the standards of performance set by 
Gibraltar. 


The Challenged Service 


On September 16, 1960 plaintiffs filed 
their complaint in this district charging 
Gibraltar, Mead Containers and The Mead 
Corporation (parent of Mead Containers) 
with a conspiracy to violate the antitrust 
laws. The Marshal for the District of 
New Jersey served the Gibraltar summons 
and a copy of the complaint on Sobar’s 
Vice President in North Bergen, New 
Jersey, on September 28, 1960.7. In serving 
the summons outside this district, plaintiffs 
relied upon the provisions of section 12 of 
the Clayton Act, 15 U.S. CG. § 22: 


“Any suit, action, or proceeding under 
the antitrust laws against a corporation 
may be brought not only in the judicial 
district whereof it is an inhabitant, but 
also in any district wherein it may be 
found or transacts business; and all pro- 
cess in such cases may be served in the 
district of which it is an inhabitant, or 
wherever it may be found.” 


This section permits extraterritorial service 
of process upon a corporate defendant in 
an action arising under. the antitrust laws 
provided that the action is brought in a dis- 
trict where the corporation “transacts busi- 
ness.” See Eastman Kodak Co. v. Southern 
Photo Materials Co., 273 U. S. 359, 370-74 
(1927). 


Application of Section 12 of the 
Clayton Act 


Defendant Sobar contends that the appli- 
cation of this special venue and service 
provision is determined by the situation 
existing at the time the action is com- 
menced. Accordingly, Sobar claims that 


1 Defendant has emphasized the point that 
Mead Containers acquired the assets, not the 
stock, of Sobar. However, in its customer let- 
ter of March 20, 1959, Gibraltar, through its 
Vice President, William H. Greenberg. the 
officer served herein, stated that ‘‘Gibraltar 
Corrugated Paper Company, Ine. is being ac- 
quired by Mead Containers, Inc.,’’ that the ac- 
quisition represented a ‘‘new affiliation,’’ and 
that Gibraltar ‘‘look{ed] forward to a continu- 
ing fine relationship.'’’ Similar statements were 
made in Mead Containers’ letter to Gibraltar’s 
customers, dated March 30, 1959. 
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its dissolution more than a year before suit 
was instituted rendered ineffective plaintiffs’ 
attempt to reach it under section 12 of the 
Clayton Act. Plaintiffs read the provisicn 
differently. They urge that the statutory 
requirement is met if a defendant “trans- 
acted business” in the chosen forum at the 
time of the alleged violations of the anti- 
trust laws.2. Under this interpretation, a 
defendant’s withdrawal from the forum prior 
to the commencement of suit would not 
affect a plaintiff's right to invoke section 12. 


[Test of “Transacting Business’ ] 


In determining whether venue has been 
properly Jaid pursuant to section 12, the 
courts have held that the terms “transact 
business” refer to a lesser degree of com- 
mercial activity than that required to estab- 
lish the usual jurisdiction concept of “doing 
business.” Shipment of goods to points 
within the district, coupled with solicitation 
of orders therein, activities which defendant 
concededly engaged in prior to dissolution, 
have been held sufficient to meet the “trans- 
acting business” test of section 12. See 
Eastman Kodak Co. v. Southern Photo Mate- 
rials Co., supra. While it is clear that sec- 
tion 12 was designed to broaden the choice 
of forum available in antitrust actions, see 
Anderson-Friberg, Inc. v. Justin R. Clary & 
Son, Inc. [1950-1951 Trane Cases 7 62,852], 
O8eeP Supp. 70, Soul(Sin Da Na vee Ool)s 
nothing in the statute indicates a congres- 
sional intent to depart from the usual 
temporal reference, t.e., the date the com- 
plaint is filed with the court. See Sunbury 
Wire Rope Mfg. Co. v. U. S. Steel Corp. 
[1956 Trape Cases § 68,276], 230 F. 2d 511 
(3d Cir. 1956); Abrams v. Bendix Home 
Appliances, Inc. [1950-1951 TrapE CAsES 
1 62;7921 96" FP Suppr s; OPSe os INES 
1951) (the issue is whether defendant trans- 
acted business in the forum at the time of 
the service of process). Therefore I cannot 
accept as a rule of general application 


plaintiffs’ contention that it is sufficient to 


2Sobar remains an entity subject to suit; 
service was effected at its principal place of 
business upon an officer who had authority to 
receive process for the corporation. See N. J. 
Rev. Stat. §§ 14:13-14. 

3Tt is claimed that Gibraltar followed a dis- 
criminatory pricing policy in its sales to New 
York customers. The complaint alleges that 
plaintiffs’ competitors were the beneficiaries 
of Gibraltar’s preferential pricing practices and 
that plaintiffs, as non-preferred purchasers, 
were damaged thereby. 
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show that the acts complained of arose 
out of defendant’s business transactions in 
the chosen forum prior to the commence- 
ment of legal proceedings.. But cf. Ross- 
Bari Port Theatre, Inc. v. Eagle Lion Films 
Inc., 140 F. Supp. 401 (E. D. Va. 1954). 


a 


[Transacting Business Requirement 
Satisfied] 


However, my conclusion in this regard 
does not detract from plaintiff’s alternative 
contention that the peculiar set of facts 
presented here, z.¢., the manner in which 
Sobar accomplished the sale of its assets 
and the dissolution of its business, support 
a result which might not be reached in the 
generality of cases. Cf. Abrams v. Bendix 
Home Appliances, Inc., supra. Plaintiff urges 
that the business which Sobar concededly 
transacted in this district prior to dissolu- 
tion and the continuation of that business 
under the name Gibraltar* by Sobar’s al- 
leged co-conspirator, Mead Containers, are 
factors which, taken together, satisfy the 
requirement that business be transacted in 
the chosen forum at the time of extraterri- 
torial service. 


In determining this issue, I am mindful 
of the opinion in Bertha Building Corp. v. 
National Theatres Corp. [1957 Trane Cases 
{ 68,818], .248 F. 2d 833, 836 (2d Cir. 1957), 
cert. denied, 356 U. S. 936 (1958), in which 
the Court of Appeals expressed agreement 
with the rationale and holding of Judge 
McGohey in Independent Productions Corp. 
v. Loew's, Inc. [1957 Trapve Cases { 68,615], 
148 F. Supp. 460 (S. D. N. Y. 1957). Judge 
McGohey rejected the argument that under 
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section 12 of the Clayton Act the mere 
allegation of conspiracy is sufficient to 
bring a defendant into the forum where 
its co-conspirator transacts business. How- 
ever, he specified as part of his rationale 
the fact that the corporation upon whose 
motion he acted “[had] not at any material 
time carried on... any commercial activ- 
ity [in this district] in pursuit of its cor- 
porate objects.” 148 F. Supp. at 462. Cf. 
United States v. Scophony Corp. [1948-1949 
Trave Cases J 62,238], 333 U. S. 795, 808 
(1947); Ross-Bart Port Theatre, Inc. v. Eagle 
Lion Films, Inc., supra. 


It appears to me that plaintiff’s alterna- 
tive contention is entirely consistent with 
the rationale of Independent Productions Corp. 
v. Loew's, Inc., supra. Accordingly, I have 
concluded that plaintiffs’ showing of the 
extent to which defendant transacted busi- 
ness in this forum is sufficient to with- 
stand, at this preliminary stage in the case, 
the challenges as to venue and service of 
process now made by defendant. 


The motion is, therefore, denied with- 
out prejudice to defendant’s right to renew 
its objections with respect to section 12 
at trial, upon complete development of the 
facts and circumstances surrounding the 
alleged participation by Sobar in violations 
of the antitrust laws, the dissolution of 
Sobar and the continuation of its business 
by Mead Containers, Inc. See Bertha Build- 
ing Corp. v. National Theatre Corp., supra, 
73 Harv. L. Rev. 1567, 1569 (1958) ;Ross- 
Bart Port Theatre, Inc. v. Eagle Lion Films, 
Inc., supra. 


So ordered. 


[1 69,857] United States v. Columbia Pictures Corp. et al. 
In the United States District Court for the Southern District of New York. Civil 


132-86. Dated April 26, 1960. 


Case No. 1378 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Department of Justice—Admissibility of Evidence—Use of Statistical or Sampling 
Evidence.—The use of statistical or sampling evidence is permissible, particularly in anti- 
trust cases and in a case heard without a jury, if adequacy of the sampling method is 
properly established. The court stated that the judicial trend observable in all fields of 
litigation is to favor the admissibility of evidence. 


See Department of Justice Enforcement and Procedure, Vol. 2, f 8029.600. 


4In addition to the customer letters, plain- 
tiffs note the 1960-61 Manhattan telephone 
book listing for Gibraltar Corrugated Paper 
Co., Inc. at the New Jersey address where serv- 
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ice was made. The book contains no listing 
for Sobar. Mead Containers is listed as a Divi- 
sion of Mead Corp. at a New York address. 
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U.S. uv: Columbia Pictures Corp. 

For the plaintiff: John Sirignano, Jr., Edward J. Harrison, John M. O'Donnell, 
Attorneys, Department of Justice. 


For the defendants: Schwartz & Frohlich, Arthur H. Schwartz, Irving Moross and 
Stuart G. Schwartz, and Davis, Polk, Wardwell, Sunderland & Kiendl, by Theodore 
Kiendl, Taggart Whipple, Henry L. King, Richard H. Pershan, and Roland W. Donnem, 
for Columbia Pictures Corp. and Screen Gems, Inc.; Daniel Glass, General Counsel, 
Screen Gems, Inc.; Adolph Schimel and Harold Lasser for Universal Pictures Coe Inc; 


all of New York, N. Y. 


HerLanps, District Judge [In full text]: 
The Court: The plaintiff has moved to 
strike from the record the following eleven 
exhibits of the defendants Columbia Pic- 
tures Corporation and Screen Gems: D-9, 
D-10, D-12, D-18, D-19, D-20, D-21, D-44, 
D-45 and part of D-46. The ground of the 
motion is the incompetency of the exhibits. 
The specifications of the motion and the 
opposition to it have been elaborated by 
argument at various times during the trial 
and also in detailed briefs submitted by 
counsel. The challenged exhibits consist of 
the results of statistical studies prepared by 
McKinsey & Company and introduced into 
evidence by the defendants through the testi- 
mony of Dr. John J. Corson, an economist 
and director of McKinsey & Company on 
March 21 and 22, 1960. 


Dr. Corson’s trial testimony is detailed 
and voluminous. He was subject to close 
examination by both sides. Every nuance 
and inference of his testimony have been 
explored by counsel. Similarly, the plaintiff 
having called Professor Herbert Arkin, an 
expert statistician, the trial record contains 
comprehensive testimony severely critical of 
the defendants’ exhibits in question, chal- 
lenging the techniques and methodology 
employed by Dr. Corson. 


Not only are the experts in diametrical 
disagreement as to their respective evalua- 
tion and critique of the particular exhibits 
and the methods by which they were pre- 
pared, but counsel disagree as to the extent 
to which Prof. Arkin’s testimony adversely 
affects defendants’ contentions in respect to 
particular exhibits. 


[Proper Use of Sampling Methods] 


The core of the controversy is the proper 
use of sampling methods. See eg., U. S. v. 
United Shoe Machinery Corp. [1950-1951 
TRADE CASES { 62,631], 93 F. Supp. 190, 191 
(D. Mass. 1950). See also same case [1953 
TRADE Cases { 67,436], 110 F. Supp. 295, 
298-299, 305-306 (D. Mass. 1950), affirmed 
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[1954 Trapve Cases { 67,755], 347 U. S. 521 
(1954). 

A voluminous literature has grown up 
around the subject of sampling methods and 
sampling techniques, and the statistical the- 
ories underlying sampling in the context of 
the judicial process. See E. G. Barksdale, 
“The Use of Survey Research Findings as 
Legal Evidence” (1957), especially the fore- 
ward, xiv, xxi-xxvi; text, 9-10, 14, 18; Des- 
sion, “The Trial of Economic and Tech- 
nological Issues of Fact,” 58 Yale Law 
Journal, 1019-1049, 1242-1271 (1949), espe- 
cially 1019, 1020, 1242, 1243-1248, 1266; 


Kecker, “Admissibility in Courts of Law 
of Economic Data Based on Samples,’’ 28 
Journal of Business 114 (April 1955); 


Deming, “On the Presentation of the Re- 
sults of Sample Surveys as Legal Evidence,” 
49 Journal of the American Statistical As- 
sociation 814 (December 1954); 


Kennedy, “Some Legal Aspects of Sam- 
pling,” 7 Industrial Quality Control, No. 5, 
page 12 (March 1951); 


Early, “The Use of Survey Evidence in 
Antitrust Proceedings,” 33 Washington Law 
Review and State Bar Journal 380 (1958). 


In The Report of Special Committee of 
the Section of Antitrust Law, American Bar 
Association, “Streamlining The Big Case,” 
(1958) 32-33, it is said: 


or samples involve the selection 


for examination of a part of the total units 
or elements about which information is 
needed, physical examination thereof to 
obtain the required information and pro- 
jections of the results of the universe. 
* * * In order to project this report, 
however, the burden of proof rests upon 
the offeror to show that the sample was 
selected in accordance with accepted prin- 
ciples of sampling so that it properly 
represents the universe. Once this is 
established, the testimony of the statistical 
expert projecting the findings on the sam- 
ple to the universe raises only questions 
of relevancy, materiality and weight. While 
such testimony should be excluded unless 
the judge is satisfied the sampling tech- 
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nique used was reasonable, fair and adequate, 
he might, in a non-jury case, nevertheless 
admit the report on the sample itself, if 
relevant, even if some doubt exists as to 
whether the projection is valid.” 


[Technique of Sampling in Antitrust Cases] 

In The Report of the Committee on Prac- 
tice and Procedure in the Trial of Antitrust 
Cases, Section of Antitrust Law of the 
American Bar Association (1954), it is said 
at page 40 and page 46 that the use of the 
technique of sampling “will contribute to 
facilitate proof of business and economic 
facts” in antitrust cases and that this is an 
“Important short-cut.” 

At page 47 the report state that the limit 
of error in utilizing a scientific method of 
sampling “should, of course, be taken into 
consideration by the Court in using these 
sample figures.” 

At page 48 the report states that it is 
necessary to determine whether proper methods 
of selecting the sample and of projecting the 
results thereof have been used. 

And at pages 49-50 it is observed that the 
ultimate inquiry is whether the methods 
employed afford a reasonably fair guaranty 
of trustworthiness. 


[Judicial Trend] 


And at page 50 it is concluded in the 
report that the doctrinal trend seems to be 
to admit the evidence if there has been 
prima facie satisfaction of minimal proof of 
foundation facts and then to give such 
weight to the evidence as seems proper 
under the circumstances, especially in a 
non-jury trial. 


[Federal Rules of Civil Procedure] 


The latter generalization is in accord with 
the judicial trend observable in all fields of 
litigation, namely, that the court should 
favor the admissibility of evidence. 

The Federal Rules of Civil Procedure, 
Rule 43(a) declares: 


“In any case the statute or rule which 
favors the reception of the evidence governs.” 


[Policy of This Circuit—Rules of Evidence] 


Chief Judge Clark summed up the policy 
in this circuit when he said in U. S. v. Apuzzo, 
245 F. 2d 416, 420-421 (2 Cir. 1957): 


“Tt is now commonplace that the rules 
of evidence have tended ever more freely 
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in the direction of admission of all rele- 
vant testimony in the light of modern 
experience that the truth is more often 
found by full revelation than by conceal- 
ment. Hence we have the modern prin- 
ciple stated in the Model Code of Evidence, 
and now embodied in Uniform Rules of 
Evidence, Rule 7: ‘General Abolition of 
* * * Exclusionary Rules. Except as 
otherwise provided in these rules * * * 
(f) all relevant evidence is admissible.’ 
And we have often admonished our trial 
judges to err, if at all, on the side of the 
admission, rather than the exclusion, of 
evidence. A trial judge must rule on ad- 
missibility quickly and almost by instinct; 
his instinct ought to be to bring out the 
truth rather than to permit a party to 
cover up a part of his case. It is true 
that there are certain special privileges, 
such as that against self-incrimination, 
which rests on a different background; 
but outside of these the search for the 
truth should be the lodestone.” 


In U. S. v. General Electric Co. [1948-1949 
TRADE Cases { 62,352], 82 F. Supp. 753, 903 


(D. N. J. 1949): 


“Exaggerated and over-refined niceties 
in the rules of evidence must give way to 
the broad terms of Rule 43(a), Federal 
Rules of Civil Procedure, if full effect to 
the antitrust laws is to be given.” 

In the Dession article previously cited, it 
is said at page 1020: 


“Novel questions inevitably arise with 
respect to the admissibility of such evi- 
dence and the possibility of relaxing cer- 
tain foundation requirements normally 
adhered to in proceedings where proof is 
simpler and more manageable.” 


At page 1042, Dession, supra: 

“The sui generis character of economic 
proof in antitrust conspiracy proceedings 
and a consequent tendency to relax many 
ordinary evidential requirements have been 
explicitly recognized by the courts.” 

The application of a discipline of statis- 
tics to various trial issues has recently been 
cited as posing a problem to the judicial 
process not to be resolved by relying exclu- 
sively on case-to-case adjudication, but re- 
quiring research by a law-revision agency. 
Botein, “The Future of The Judicial Process: 
Challenge and Response,” The Record, vol. 
15, no. 4, 167, 169, 170 (April 1960). 


Meanwhile, the responsibility of the court 
is to decide the motion at bar. 


The court concludes that the defendants 
have established prima facie through Dr. 


1 69,857 


77,368 


Corson the foundation facts mecessary to 
support the admissibility of the exhibits. 
The court neither expresses nor intimates 
any opinion at this time with respect to the 
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probative value cf the exhibits. See Barks- 
dale, supra, at 152-153. 

Plaintiff's motion to strike out the ex- 
hibits is denied. 


[7 69,858] Standard Drug Co., Inc. v. General Electric Co. 
In the Virginia Supreme Court of Appeals. Record No. 5136. Dated November 28, 1960. 
From the Law and Equity Court of the City of Richmond. FLetcuer, Judge. 


Virginia Fair Trade Act 


Fair Trade—Virginia Fair Trade Act (1958)—Constitutionality—Nonsigners.—The 
1958 Virginia Fair Trade Act is constitutional, both as to nonsigners and others. The 
court rejected contentions that: (1) the Act conflicted with the Virginia Constitution and 
the Constitution of the U. S. as to liberty and due process clauses, (2) there was a delega- 
tion of legislative power to private persons, (3) the Act was an attempt to fix prices or 
delegate such power, and (4) there was a conflict with a state anti-monopoly statute. 


See Fair Trade, Vol. 1, J 3085.50. 


Fair Trade—Requirements of Federal Law—Notice and Acceptance of Commodity as 
Contract—The definition of “contract” in the 1958 Virginia Fair Trade Act as including 
“actual notice imparted by mail or attached to the commodity or container” does not have 
the effect of making notice alone a contract. The notice has the effect of an offer, which 
is accepted (and becomes a voluntary contract binding upon a nonsigner) when the buyer 
accepts the commodity for resale. Accordingly, there is no conflict between the nonsigner 
provisions of the state law and the requirement in the Sherman Act that, in order to be 
valid under state law, price fixing be in an “agreement or contract” provided for by 


state law. 


See Fair Trade, Vol. 1, J 3085.50. 


For the plaintiff: George E. Haw, Robert A. ‘Cox, Jr. (George E. Haw, Jr.; LeRoy 
R. Cohen, Jr.; Haw and Haw; Cohen, Cox and Kelly, on brief). 


For the defendant: Walter E. Rogers (T. E. Munson; Williams, Mullen, Pollard and 


Rogers, on brief). 


Amicus ‘Curiae: Morton L, Wallerstein and Henry T. Wickham, on brief, for Virginia 
Farm Equipment Association, Virginia Jewelers Association, Virginia Pharmaceutical 
Association, Virginia Retail Hardware Association and Virginia Retail Merchants Asso- 


ciation, 


Mitter, Justice [/n full text]: A motion 
for a declaratory judgment under § 8-578, 
et seqg., Code 1950, was filed by Standard 
Drug Company, Incorporated, a Virginia 
corporation, against the General Electric 
Company, a New York corporation author- 
ized to do business in Virginia. The object 
of the proceeding was to have the court 
declare the Fair Trade Act unconstitutional 
and invalid, and adjudicate that General 
Electric may not fix the retail prices to be 
charged by Standard for flashbulbs pur- 
chased by it from General Electric. 

In paragraphs one to six, inclusive, of 
Standard’s motion it is alleged that General 
Electric is engaged in the manufacture, dis- 
tribution and sale at wholesale of flashbulbs 
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and other commodities; that Standard is en- 
gaged in sale at retail of flashbulbs and other 
commodities; that by letter of June 9, 1958, 
from General Electric, which included a 
schedule of prices, Standard was advised 
that effective June 27, 1958 (the day the 
“Fair Trade Act” became effective), General 
Electric was fair trading its flashbulbs in 
Virginia, and Standard was requested to 
observe the retail fair trade prices and re- 
ferred to the list of fair trade prices on 
flashbulbs; that Standard’s. receipt of the 
letter with the list of fair trade minimum 
retail prices attached, together with the pur- 
chase by Standard, since receipt of the let- 
ter, of flashbulbs from General Electric for 
resale is within the statutory definition of 
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a contract set forth in the act purporting to 
require resale at prices not less than those 
specified by General Electric. It is then al- 
leged that subsequent to June 27, 1958, 
Standard sold flashbulbs purchased from 
General Electric both before and subsequent 
to that date at retail prices determined 
solely by Standard “and for less than the 
retail prices prescribed by” General Electric. 

In paragraphs 7 and 8 of the motion it 
is charged that the Fair Trade Act is in 
restraint of Standard’s right to conduct its 
lawful business and violative of §§ 1 and 11, 
Constitution of Virginia; constitutes uncon- 
stitutional delegation of legislative power to 
private individuals and corporations in vio- 
lation of §40; creates arbitrary and unrea- 
sonable classifications and grants special 
rights and privileges to General Electric and 
others similarly situated in violation of 
§ 63(18); violates §52 by failing to express 
the object of the act in the title; authorizes 
monopolies inimical to the public welfare in 
violation of § 164, as implemented by the 
Virginia Anti-monopoly Act, §§ 59-20 to 
59-40, Code 1950, as amended, and is there- 
fore illegal and void. It is prayed that the 
Fair Trade Act be declared unconstitutional 
and of no effect. 

In its grounds of defense General Electric 
admitted the allegations of paragraphs one 
to six, inclusive, but denied that the Fair 
Trade Act violated the Constitution of Vir- 
ginia or the Virginia Anti-monopoly Act. 
It specifically asserted that when Standard 
received the notice of June 9, 1958, with 
schedule of flashh1b prices attached, advis- 
ing it that as of June 27, 1958, General Elec- 
tric was fair trading its flashbulbs, and with 
such notice, accepted the bulbs, then by 
acceptance it agreed to sell the goods at the 
specified minimum retail sales price. 

In a stipulation the litigants agreed that 
the factual allegations in paragraphs one to 
six of Standard’s motion, which are sum- 
marized above, are true. It was also agreed: 


I. That pursuant to invoice No, 81888, 
dated August 29, 1958, General Electric 
shipped and charged to Standard a quantity 
of flashbulbs manufactured by it, including 
600 standard packages bearing the General 
Electric trademark of PH 5 flashbulbs which 
were duly delivered to Standard. 


II. That at the time of the purchase and 
delivery of these flashbulbs Standard had 
in its possession “a list of fair trade mini- 
mum retail prices’ for General Electric 
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flashbulbs specifying that General Electric 
PH 5 flashbulbs should be sold for $0.14 
each, or $1.59 “per pack of 12.” 


III. That by advertisement of October 
23, 1958, in the Richmond News Leader, a 
newspaper of general circulation, Standard 
offered said PH 5 flashbulbs for sale at 
$0.12 each, or $1.39 per pack of 12, and 
pursuant to the advertisement, sold the 
flashbulbs for $0.12 each and at $1.39 per 
pack of 12 to various customers on that 
and subsequent days. 


The case was submitted upon the plead- 
ings and stipulation of fact. After oral argu- 
ment, the trial court entered an order holding 
the Fair Trade Act constitutional and valid, 
and declared that General Electric might, 
in the manner provided by the act, fix the 
minimum retail prices to be charged for 
flashbulbs sold by it. We granted Standard 
an appeal. 

In argument at bar it was stated by coun- 
sel for the litigants that the flashbulbs 
shipped by General Electric and received by 
Standard are “in free and open competition 
with commodities of the same general class 
produced or distributed by others.” 


[Violation of U. S. Constitution Questioned] 


Though the motion for judgment contains 
no specific allegation that the legislation 
violates the Constitution of the United States, 
yet during the trial in the lower court and 
by its assignments of error, it appears that 
Standard asserted and litigated the question 
of whether or not the act violates the Fifth 
and Fourteenth Amendments of the Con- 
stitution of the United States. 


[Pertinent Statutory Provisions] 


The pertinent parts of the Fair Trade Act 
follow: 

“59-8.2. The following terms, as used in 
this chapter, are hereby defined as follows: 

“(1) ‘Commodity’ means any subject of 
commerce, except [certain enumerated foods 
and wearing apparel.] 

* OK Ok 

“(3) ‘Producer’ means any grower, baker, 
maker, manufacturer, bottler, packer, con- 
vertei, processor or publisher. 

“(4) ‘Distributor’ means any person who 
identifies a commodity distributed by him 
by the use of his trade-mark or trade name. 

“(5) ‘Wholesaler’ means any person who 
buys a commodity for the purpose of resale. 
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*§(6) ‘Retailer’ means any person selling 
a commodity to a consumer for use. 


“(7) ‘Trade-mark’ means any word, name, 
symbol or device, or any combination thereof 
used by a producer or distributor to identify 
his commodity and distinguish it from that 
produced or distributed by others. 

x * x 


“(10) ‘Contract’ means any agreement, 
written or verbal, or actual notice imparted 
by mail or attached to the commodity or 
containers thereof. 


“The acceptance of a commodity for re- 
sale, after notice imparted by mail or at- 
tached to the commodity or containers 
thereof, shall be prima facie evidence of 
actual notice of the terms of the ‘contract’. 
Acceptance for resale with actual notice 
shall be deemed to be assent to the terms 
of the ‘contract.’ 


“8 59-8.3. No contract relating to the sale 
or resale of a commodity which bears, or 
the label or container of which bears, the 
trade-mark or trade name of the producer 
or distributor of such commodity and which 
commodity is in free and open competition 
with commodities of the same general class 
produced or distributed by cthers shall be 
deemed in violation of any law of the State 
by reason of any of the following provisions 
which may be contained in such contract: 


“(a) That the buyer will not resell such 
commodity at less than the minimum price 
stipulated by the seller; 

x Kx 


“59-8.5. No minimum resale price shall 
be established for any commodity by any 
person other than the owner of the trade- 
mark or trade name used in connection with 
such commodity or a wholesaler specifically 
authorized to establish such price by the 
owner of such trade-mark or trade name. 

pe gcoicae te 


“59-8.7. Willfully and knowingly adver- 
tising, offering for sale or selling any com- 
modity at less than the price stipulated in 
any contract is unfair competition and is 
actionable at the suit of any person damaged 
thereby.” 


Section 9 of the act declares that its pur- 
poses are, among others enumerated, to pro- 


1§ 59-7. Wilfully and knowingly advertising, 
offering for sale or selling any commodity at 
less than the price stipulated in any contract 
entered into pursuant to the provisions of this 
chapter, whether the person so advertising; of- 
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tect small business, to safeguard the goodwill 
of trade-marks and trade names, and further 
wholesome competition, to prevent mo- 
nopoly, and to promote the public welfare. 


[“Non-Signer” Provisions] 


It is enlightening to observe that in the 
case of Benrus Watch Co., Inc. v. Kirsch 
[1956 Trape CAsEs § 68,319], 198 Va. 94, 92 
S. E. 2d 384, decided in the Law and Equity 
Court of the City of Richmond in 1955, 
Judge Young of that court held that the 
“non-signer” provision, t. e., § 59-7, Code 
1950,7 of the then Fair Trade Act (ch. 1, 
title 59, Code 1950) was in conflict with and 
repealed by §§ 59-20 and 59-40, Code 1950, 
of the Anti-monopoly Act, which sections 
had been amended and re-enacted subse- 
quent to enactment of the Fair Trade Act. 
He also decided that § 59-7 violated the 
liberty and due process clauses, « e@., §§1 
and 11, of the Virginia Constitution, and 
violated §§40 and 52 of our Constitution. 
Upon appeal we sustained the trial court’s 
invalidation of §59-7 by holding that the 
Fair Trade Act was in conflict with the 
subsequently amended sections of the Anti- 
monopoly Act and had been repealed by 
implication. We found it unnecessary to 
determine whether or not the “non-signer” 
provision then embodied in § 59-7 was un- 
constitutional as had been determined by 
the trial court. 


In his opinion holding § 59-7 of the former 
act unconstitutional, Judge Young stated 
that “the validity of voluntary price main- 
tenance contracts, as between the parties 
thereto, is no before me and I express no 
opinion with reference thereto.” His views 
on the constitutional questions were limited 
to the “non-signer”’ provisions of § 59-7. 
Similar provisions have been held invalid in 
a number of states while being upheld in a 
number of others. See CCH Trape Recura- 
TION Reports, Paragraph 3003. 


When the General Assembly re-enacted 
the Fair Trade Act in 1958, it is clear that in 
doing so it had in mind the litigation in the 
Benrus case. By §59-8.9 it reaffirmed the 
declaration of legislative policy that Fair 
Trade agreements should not be considered 
illegal, which was the result brought about 


fering for sale or selling is or is not a party to 
such contract, is unfair competition and is ac- 
tionable at the suit of any person damaged 
thereby. 
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by the 1950 amendment to the Anti-monopoly 
Act. It is also obvious that the legislature 
desired and undertook to eliminate uncon- 
stitutional infirmities, if any, that may have 
existed in the former act. This is made evi- 
dent by the elimination of the coercive “non- 
signer” provision of § 59-7 of the former act 
and inclusion of the permissively contractual 
provision of § 2(10) of the 1958 Act (§ 59-8.2, 
1960 Cum. Supp., Code 1950.) 


A majority of the courts that have upheld 
the Fair Trade Acts from attacks on con- 
stitutional grounds have, we think, been led 
to that conclusion by the decision of the 
Supreme Court in the case of Old Dearborn 
Distributing Co. v. Seagram-Distillers Corp. 
[1932-1939 Trape Cases § 55,141], 299 U. S. 
1835 /eg Ste 13% 0.81 As, ied, 10929106 
A. L. R. 1476 (1936). 

The Old Dearborn case dealt with the 
validity of § 1 of the Illinois Fair Trade Act 
(comparable to the pertinent part of § 59-8.3 
of the present Virginia act) and §2, the 
non-signer section of the Illinois act (com- 
parable to § 59-7, the non-signer provision of 
the former Virginia act) under the Due Pro- 
cess and Equal Protection clauses of the 
Fifth and Fourteenth Amendments of the 
United States Constitution. It was held 
that while the right of the owner of property 
to fix the price at which he will sell it is an 
inherent attribute of the property itself, pro- 
tected by the Fifth and Fourteenth Amend- 
ments and generally not to be denied by 
legislative enactment, yet that principle re- 
lated only to legislative price fixing and not 
to fixing prices of “identified” goods under 
legislative leave by contract between the 
parties; that the Illinois act did not attempt 
to fix prices nor delegate such power to pri- 
vate persons, but permitted the designated 
private persons to contract with respect 
thereto. The court said that the primary 
aim of the non-signer provision was to pro- 
tect the property, namely, the goodwill, of 
the producer, which he still owned, and the 
price restriction was adopted as an appro- 
priate means to that legitimate end, not 
as an end in itself. 


It was held that the non-signer section was 
not so arbitrary, unfair or unreasonable as to 
constitute a denial of due process, because 
it dealt not with a commodity alone, but 
with a commodity plus its brand or trade- 
mark; that the vendee owns the commodity 
but not the goodwill that the trade-mark 
symbolizes; that the non-signer clause “does 
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not prevent a purchaser of the commodity 
bearing the mark from selling the com- 
modity alone at any price he pleases. It in- 
terferes only when he sells with the aid of 
the good will of the vendor; and it interferes 
then only to protect that good will against 
injury. * * * There is nothing in the act 
to preclude the purchaser from removing 
the mark or brand from the commodity—thus 
separating the physical property, which he 
owns, from the good will, which is the prop- 
erty of another—and then selling the com- 
modity at his own price, provided he can 
do so without utilizing the good will of the 
latter as an aid to that end.” 299 U. S. 
at-195,-57'S: Ct.at. 145, 


The challenged legislation is not fairly 
comparable to that involved in Young vw. 
Commonwealth, 101 Va. 853, 45 S. E. 327, 
where the State, by force of the legislation 
alone, attempted to prohibit or regulate 
a lawful business not affected with a public 
interest or prescribe the manner in which it 
should be conducted. In the Young case 
a statute by which the legislature sought to 
prohibit the use of trading stamps in con- 
nection with the sale of goods was attacked, 
and the court held that use of trading stamps 
was a legitimate activity and could not be 
prohibited by the State. For the State to 
prohibit their use by legislation was declared 
to be violative of §1, Constitution of Virginia, 
and the Fourteenth Amendment to the Con- 
stitution of the United States. The court 
said: 

“The word ‘liberty’, as used in the Consti- 
tution of the United States and the several 
States, has frequently been construed, and 
means more than mere freedom from re- 
straint. * * * The liberty mentioned is 
deemed to embrace the right of the citizen 
* * * to earn his livelihood by any lawful 
calling, and for that purpose to enter into 
all contracts which may be proper, neces- 
sary, and essential to his carrying out to a 
successful conclusion the purpose above men- 
tioned. * * *” (At pages 862, 863.) 


The admitted facts established that Stand- 
ard, the retailer, contracted directly with 
General Electric, the manufacturer of the 
trade-marked flashbulbs, and when the pur- 
chase was made, Standard, by the expressed 
terms of the contract, agreed not to resell 
at less than specified minimum prices. It 
cannot now justly complain because it is not 
free to use and impair the goodwill of Gen- 
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eral Electric by selling the bulbs at a price 
less than it agreed to maintain. 

“x x %* Contracts or agreements convey 
the idea of a cooperative arrangement, not 
a program whereby recalcitrants are dragged 


in by the heels and compelled to submit to 
price fixing. ** *” 19A.L. R. 2d at 1129. 

No provision of the act impinges upon 
§§ 1 and 11, Constitution of Virginia, or upon 
the Due Process clauses of the Fifth and the 
Fourteenth Amendments to the Constitution 
of the United States. 


It was also held in Old Dearborn that the 
non-signer provision did not constitute ar- 
bitrary or special legislative infringing upon 
the Equal Protection clause of the Four- 
teenth Amendment because it represented a 
reasonable classification as between trade- 
marked and unmarked goods. 


It appears that not only does the present 
Virginia act clearly meet the conditions re- 
quired by Old Dearborn for constitutional 
validity (state and federal), but by elimina- 
tion of the “non-signer” provision and sub- 
stitution of the provision that permits the 
voluntary contractual restriction on miuni- 
mum resale price to be agreed upon by the 
manufacturer or distributor and retailer, it 
has removed the chief ground and reason 
relied upon by courts that have held Fair 
Trade Acts to be unconstitutional. 

With the “non-signer” provision elimi- 
nated, and upon the authority of Old Dear- 
born, we have no difficulty in holding that 
the act is not in violation of the Constitu- 
tion of the United States. 


[Delegation of Legislative Power] 

Standard’s next contention is that the act 
delegates power to private persons in viola- 
tion of § 40 of our Constitution. This con- 
stitutional provision ordains that the legisla- 
tive power shall be “vested in a General 
Assembly. * * *” A statute delegating 
this power to private persons violates this 
provision and is invalid. In Board of Super- 
visors v. State Milk Comm., 191 Va. 1, 4, 60 
S. E. 2d 35, 37, quoting from Highland Farms 
Dairy v. Agnew, 300 U. S. 608, 57 S. Ct. 
549, 81 L. ed. 835, it is said: “Delegation to 
official agencies is one thing, * * * delega- 
tion to private interests or unofficial groups 
with arbitrary capacity to make their will 


2 “The General Assembly shall not enact any 


local, special or private law in the following 
cases: 
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prevail as law may be something very dif- 
ferent.” Of like effect is Chapel v. Common- 
wealth, 197 Va. 406, 89 S. E. 2d 337. 

By the Virginia Fair Trade Act no one 
or more persons are given authority to fix 
generally the price of any commodity. Not 
even the manufacturer of a commodity 
bearing his trade-mark is given the power 
to fix the retail price of the commodity in 
the hands of one who acquired it without a 
pre-existing restriction on its use or disposi- 
tion. Here the restriction imposed by the 
manufacturer or producer was agreed to by 
the retailer when, with full knowledge of the 
restriction, he acquired and accepted the 
flashbulbs. No compulsion is practiced and 
no retailer is bound except by his own agree- 
ment. 


What was said in Old Dearborn is disposi- 
tive of the contention that the act violates 
§ 40. It follows: 


“x * > Jt is clear that this section does 
not attempt to fix prices, nor does it dele- 
gate such power to private persons. It per- 
mits the designated private persons to contract 
with respect thereto. It contains no element 
of compulsion but simply legalizes their 
acts, leaving them free to enter into the au- 
thorized contract or not as they may see fit. 
Thus far, the act plainly is not open to ob- 
jection; and none seems to be made.” (At 
page 192.) 


[Reasonableness of Classifications] 


Does the Fair Trade Act violate § 63(18) ? 
by creating arbitrary and unreasonable classifi- 
cations? This section of our Constitution 
has been construed and applied in numerous 
decisions. Martin's Ex’rs v. Commonwealth, 
126 Va. 603, 102.S. E. 724; Joyner v. Centre 
Motor Co., 192 Va. 627, 66 S. E. 2d 469; Green 
v. County Board, 193 Va. 284, 68 S. E. 2d 516; 
Finance Corp. v. Londeree, 200 Va. 607, 106 
S. E. 2d 760. 


In Joyner v. Centre Motor Company, supra, 
we quoted with approval Martin’s Ex’rs v. 
Commonwealth and said at page 632: 


““A law is “special in a constitutional 
sense when by force of an inherent limita- 
tion it arbitrarily separates some persons, 
places or things from those upon which, but 
for such separation, it would operate.”’ 
(126 Va. 610) 


18. Granting to any private corporation, asso- 
clation or individual any special or exclusive 
right, privilege or immunity.” 
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“Reasonably satisfactory as that defini- 
tion is, we must still, in each instance, 
determine if the Act makes an ‘arbitrary 
separation’ of ‘persons, places or things.’ 
For as stated by Judge Kelly at p. 610 in 
Martin v. Commonwealth, supra, whether 
there has been such an ‘arbitrary separa- 
tion * * * must in the nature of things 
depend upon the person [purpose] and 
subject of the particular act and the cir- 
cumstances and conditions surrounding its 
passage.’ ” 


Section 59-8.3 classifies commodities that 
bear or the label or container of which 
bears the trade-mark or trade name of the 
producer or distributor and which are in 
free and open competition with commodi- 
ties of the same general class produced by 
others. An article or commodity which 
bears the brand or trade-mark of the manu- 
facturer or distributor represents and em- 
bodies the goodwill of the manufacturer or 
producer. 


For the purpose of this litigation it may 
be: said that the “goodwill” of the manu- 
facturer or producer is that intangible 
property right or asset created in the public 
mind by the skill, experience, dependability 
and integrity of the manufacturer or pro- 
ducer of the commodity, and the trade- 
mark or trade name is the symbol of those 
qualities and constitutes an inseparable part 
of the goodwill. It is a valuable aid to the 
growth and enlargement of the business. 
The owner or proprietor of the goodwill 
symbolized by his trade-mark is entitled to 
protection in his property right, and it 
cannot now be doubted that commodities 
bearing and identified by the trade-mark, 
brand or name of the producer or distribu- 
tor that are in free and open competition 
with commodities of the same general class 
are proper subjects of legislative classifica- 
tion. This was decided in Old Dearborn 
when it was said: 


«x %* 9% As this court many times has 
said, the equal-protection clause does not 
preclude the states from resort to classi- 
fication for the purposes of legislation. It 
only requires that the classification ‘must 
be reasonable, not arbitrary, and must rest 
upon some ground of difference having a 
fair and substantial relation to the object 
of the legislation, so that all persons simi- 
larly circumstanced shall be treated alike.’ 
# & Ok 
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“x * * Enough appears already in this 
opinion to show the essential difference be- 
tween trade-marked goods and others not 
so identified. * * *” (At page 197.) 


[Title—Conflict with Other Laws] 


We find no merit in the contention that 
the title of this act does not meet the re- 
quirements of §52, which declares that 
“No law shall embrace more than one ob- 
ject which shall be expressed in its title: 
Kok ORD 

The title, among other things, states that 
it is an act to permit any producer or 
distributor to prescribe minimum resale 
prices of a commodity bearing the trade- 
mark, brand or name of the producer or 
distributor that is in free and open compe- 
tition with commodities of the same class. 
It also notifies the reader that the act de- 
fines terms, provides for the giving of 
notice of the minimum resale price and 
declares that intentional violation is unfair 
competition. Undoubtedly this title states 
the object of the act and is sufficiently clear 
to apprise the public and members of the 
legislature of the subject of legislation and 
give them notice of the purpose and con- 
tents of the act. Town of Narrows v. Giles 
County, 128 Va..572, 105 S. E.82; 82 C. J..S., 
Statutes, § 219, p. 364; 50 Am. Jur., Stat- 
utes, § 166, p. 146. 


Section 165 of the Constitution is a 
direction to the General Assembly to enact 
legislation preventing trusts, combinations 
and monopolies inimical to the public wel- 
fare. Standard asserts that §§ 59-20 and 
59-40, Code 1950, as amended, referred to 
herein as the Anti-monopoly Act, imple- 
ment the constitutional provision, and that 
they are in conflict with the Fair Trade Act. 
It is then argued that as they implement 
the mandatory section of the Constitution, 
they should prevail over the later enacted 
Fair Trade Act. With this last contention, 
that the former amendment should prevail 
over the latter act, we cannot agree. 


Section 165 is not self executing, nor does 
it undertake to define or declare what shall 
constitute trusts, combinations or monop- 
olies inimical to the public. It leaves that 
to the wisdom of the General Assembly. 
It is evident that since enactment of the 
first Fair Trade Act in 1936, that body has 
considered that agreements between manu- 
facturers of trade-marked commodities and 
retailers of such articles establishing mini- 
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mum retail prices do not create combina- 
tions or monopolies inimical to the public 
welfare. This is made doubly plain by the 
re-enactment of the Fair Trade Act subse- 
quent to Judge Young’s decision in Benrus 
Watch Co., Inc. v. Kirsch, supra, and by the 
legislative declaration of policy and purposes in 
§ 59-8.9. Among other things, it is there 
declared that the act is “to further whole- 
some competition, to prevent monopoly, 
and to promote the public welfare. * * *” 


If the Fair Trade Act of 1958 be, as 
asserted by Standard, in irreconcilable con- 
flict with §§ 59-20 and 59-40, which we need 
not and do not determine, yet under familar 
rules of statutory construction, the latter 
enactment, i. e., the Fair Trade Act of 1958 
would prevail. 


“‘Repeal by implication is not favored 
and the firmly established principle of law 
is, that where two statutes are in apparent 
conflict, it is the duty of the court, if it be 
reasonably possible, to give to them such 
a construction as will give force and effect 
to each.’ Scott v. Lichford, 164 Va. 419, 422, 
180 S. E. 393, 394. Danville v. Ragland, 175 
Vas2/e/-Saise(2d)sizik 


“But if a later statute does not by its 
terms or by necessary implication repeal 
entirely a former one in pari materia, yet 
if it clearly appears that the later statute 
was intended to furnish the only rule to 
govern a particular case, it repeals the 
former to that extent. And in deciding that 
question ‘the occasion and the reason of 
the enactment, the letter of the act, the 
context, the spirit of the act, the subject 
matter and the provisions of the act, have 
all to be considered.’ Fox uv. Commonwealth, 
16 Gratt. (57 Va.) 1, 10. * * *’ American 
Cyanamid Co. v. Commonwealth, 187 Va. 831, 
841, 48 S. E. 2d 279. 


If the sections of the Anti-monopoly Act 
that were enacted prior to the 1958 Fair 
Trade Act be in conflict with the latter 
act, then the former sections would be 
repealed pro tanto or insofar as they are 
in conflict with the Fair Trade Act. 17 
M. J., Statutes, §§ 91, 96; American Cyana- 
mud Co. v. Commonwealth, supra. 


[Sherman Act—Agreement or Contract] 


Standard insists that the Fair Trade Act 
is in conflict with the Sherman Anti-Trust 
Act and void because the Virginia Act is 
in restraint of trade by authorizing price 
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fixing without a voluntary agreement or 
contract of any kind. 


We are mindful that in defining the term 
“contract”, the first sentence of § 59-8.2(10) 
says “‘Contract? means any agreement, 
written or verbal, or actual notice imparted 
by mail or attached to the commodity or 
container thereof.” Obviously actual notice 
imparted by mail or attached to a com- 
modity, without more, is not a contract. 
We are confident that the legislature did 
not mean that the mere notice attached to 
the commodity constituted a contract be- 
tween the manufacturer and retailer. Nor 
are we limited to this single sentence de- 
fining “contract” in determining the legis- 
lative intent. We may and should look to 
other pertinent and explanatory parts of the 
act. 17 M. J., Statutes, §§ 41, 42, and 43. 
Interpretation of the legislative meaning 
and intent may be obtained by considering 
the second paragraph of subsection (10) 
and § 59-8.3. When that is done, it is quite 
obvious that the notice is the offer to make 
a contract. Acceptance of the commodity 
for resale with notice attached stating its 
minimum retail price constitutes prima facie 
evidence of actual notice to the retailer of 
the imposed minimum resale price; accept- 
ance with actual notice of the minimum re- 
sale price is deemed assent to the terms 
imposed in the notice. Voluntary acceptance 
of the commodity with actual notice of the 
imposed minimum retail price creates the 
contract. 


In 1911 the Supreme Court decided in Dr. 
Miles Medical Co. v. John D. Park & Sons 
€o.,°220 UleSt, 3735°317S. Cth.376, So¥ie ed: 
502, that a contract between a manufac- 
turer of a commodity and a retailer fixing 
the price at which the commodity was to be 
sold to the public was an unlawful restraint 
of trade at common law, and where inter- 
state commerce was involved, it violated 
the Sherman Anti-Trust Act (26 Stat. 209, 
ch. 647, 15 U.S. C. A. §§ 1-7). 

Subsequent to this the Old Dearborn case 
(1936) held that the Illinois Fair Trade 
Act, containing a non-signer provision was 
valid as applied to intrastate commerce. 


In 1937 the Miller-Tydings amendment 
to the Sherman Anti-Trust Act (50 Stat. 
693, 15 U. S. C. A. §1) was passed, which 
exempted from the provisions of the fed- 
eral act contracts prescribing minimum 
prices of trade-marked commodities in in- 
trastate commerce if the laws of the state 
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so permitted. Then in 1951 Schwegmann 
Bros. v. Calvert Distillers Corp. [1950-1951 
Trave Cases. { 62,823], 341-U. S. 384, 71 
S. Ct. 745, 95 L. ed. 1035, held that en- 
forcement of the price arrangement against 
a non-signer violated the Sherman Act 
since only voluntary minimum price ar- 
rangements were excepted by the Miller- 
Tydings amendment. 


The McGuire. Act (1952) (66 Stat. 632, 
15 U. S. C. A. §45(a)) in amending the 
Sherman Act exempted from the prohibi- 
tions of that Act the non-signer provisions 
of state fair trade laws. This amendment 
has been held constitutional in Schwegmann 
Bros. Giant Super Markets v. Eli Lilly & Co. 
[1953 Trape Cases 967,516] 205 F. 2d 788 
(Sth Cir. 1953); cert. denied, 346 U. S. 856, 
98 L. ed. 369; rehearing denied, 346 U. S. 905, 
98 L. ed. 404 (1953). 


Standard argues that the McGuire Act 
exempts from the Sherman Act only stat- 
utes binding non-signers to observe mini- 
mum resale prices specified in contracts or 
agreements of which they have knowledge. 
It maintains that the Virginia Act does not 
fall within the terms of the exemption be- 
cause the term “contract” as defined by the 
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Act is no contract, but merely a: stipulation 
by the seller made a “contract” by legisla- 
tive flat regardless of assent by the buyer. 
In short, Standard asserts and argues that 
the law authorizes price fixing without 
contractual agreement of any kind, and thus 
it is in conflict with the Sherman Anti- 
Trust Act and void. 


We cannot agree with this contention and 
analysis of the pertinent acts. Here there 
is no legislative price fixing; the restriction 
against selling the trade-marked goods at 
less than a specified minimum price is 
limited to voluntary agreements. The chal- 
lenged provisions of §59-8.2(10) are not 
compulsory, but merely permissive and 
evidential. The entire agreement made be- 
tween the manufacturer of the trade-marked 
commodity and the retailer, embodying the 
restriction as to its minimum retail price, 
is not imposed by law; it is voluntary, and 
the agreement constitutes a contract within 
the meaning of the pertinent federal and 
state legislation. 


For the reasons stated, the declaratory 
judgment of the trial court is affirmed. 


Affirmed, 


[7 69,859] Raleigh R. Leach, et al. v. Ford Motor Co., et al. 


In the United States District Court for the Northern District of California, Southern 
Division. Civil No. 37027. Dated November 1, 1960. 


Automobile Dealer Franchise Act 


Termination of Franchise—Bad Faith and Coercion Not Shown.—An automobile 
manufacturer was justified in terminating a dealer’s franchise where the termination was 
essentially based, not upon the refusal of the dealer to commit himself to a rehabilitation 
plan for sales, but upon the ground that the dealer had not, for a period of years, pro- 
vided a suitable outlet for the manufacturer’s product. Bad faith and coercion in the 
termination of the franchise were not shown where, ‘the manufacturer had fairly allotted 
cars during low production years to all the dealers in the area, the dealer’s sales during 
unfavorable years were comparable to those of others in the area and not due to discrimina- 
tion of the manufacturer, the manufacturer had urged a rehabilitation plan to the dealer, 
and had renewed its franchise even though market potentials were not met. 


See Private Enforcement and Procedure, Vol. 2, { 9070.60. 


For the plaintiff: Hildebrand, Bills & McLeod, Clifton Hildebrand and Julian Caplan, 
Oakland, California. 


For the defendant: Pillsbury, Madison & Sutro, and Charles M, Richardson, Jr., 
San Francisco, California. 


In this case the defendant Ford Motor 
Company has made a motion to dismiss 
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under two rules of this Court, Rule 41(b) 
and Rule 50(a). The Court has had this 
motion under submission since the comple- 
tion of the plaintiff's presentation of its case. 


[Statutory Basis for Action] 


The Automobile Dealers’ Franchise Act, 
under which this case is brought, 15 U.S. C. 
Sections 1221-1225, provides in substance, 
Sec. 1222, that an automobile dealer may 
bring suit against any automobile manufac- 
turer engaged in commerce in any district 
court of the United States for the failure 
of the automobile manufacturer from and 
after the passage of the Act, which was the 
year 1956, to act in good faith in performing 
or complying with any of the terms or pro- 
visions of the franchise, or in terminating 
the franchise of the dealer. 


Section 1221 defines good faith as the 
duty of each party to the franchise to act 
in a fair and equitable manner toward each 
other so as to guarantee the other party 
freedom from coercion, intimidation, or threats 
of coercion and intimidation. 


This section of the law, however, explicitly 
provides that recommendation, endorsement, 
exposition, persuasion, urging and argument 
shall not be deemed to constitute a lack of 
good faith. 


[Good Faith] 


In the consideration of these motions, 
and of the evidence before the Court, the 
Court has read the comparatively few cases 
that have come before the courts under the 
Act: Staten Island v. American Motor Sales 
[1959 Trape Cases 69,262] (D. C. N. J. 
1959), 169 F. Supp. 378; Penney v. Chrysler 
(S. D. Cal. 1959) 176 F. Supp. 378; General 
Motors v. Blevins [1956 TRapE Cases { 68,454], 
144 F. Supp. 38; Blenke v. Chrysler (U. S. 
D. C. Ill, March 30, 1960, CCH Trade Leg. 
Rep. paragraph 69,704) [1960 Trape CAsEs 
J 69,704]. 


In each case arising under this Act good 
faith must be determined in a context of 
coercion or intimidation, Staten Island Mo- 
tors v. American Motor Sales, above cited; 
and Penney v. Chrysler Corporation, above 
cited. 

It is likewise true, however, that in every 
case arising under this Act, which is pri- 
marily grounded on bad faith, any coercion 
or threats of coercion must be determined 
in a context of bad faith. 
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[Basic Allegation] 


A basic allegation of Leach Company, the 
plaintiff in this action, is that in 1947, one 
Mieger, a Ford Company representative, 
had inquired of Leach Company concerning 
a partnership, which was refused, and that 
thereafter in the years 1946 to 1952, the 
so-called “sellers market”, Leach Company 
was made a victim of unfair and discrimina- 
tory allotment of hard-to-get new cars. 


Although all of this allegedly occurred 
many years prior to 1956, the effective year 
of the Automobile Dealers’ Franchise Act, 
Leach Company was permitted to introduce 
evidence thereof to show a possible motiva- 
tion for alleged acts of coercion by Ford 
Company in the years 1957 and 1958 and 
the eventual termination of the Leach Com- 
pany franchise; also to substantiate, if pos- 
sible, the allegation of Leach Company that 
discrimination against it in allotment of new 
cars in the earlier period precluded its ac- 
cumulation of a sufficiently large “customer 
list” for valuable use in the later so-called 
“buyers market” from 1953 on. 


[Lack of Substantiating Evidence] 


Plaintiff, however, has failed to introduce 
any evidence sufficient to raise a reasonable 
inference that the so-called Mieger incident 
of 1947 to 1949 had any connection with the 
alleged acts of coercion by Ford Motor 
Company nearly 10 years later, nor has 
Leach Company introduced any evidence 
sufficient to support its allegation that it 
was in fact discriminated against in the 
years 1946 to 1952 with respect to the allot- 
ment of new cars. 


The only evidence in this latter connec- 
tion is that some other dealers in the area 
were alloted more cars than Leach Com- 
pany, a fact which is not disputed by Ford 
Company. The evidence does show, how- 
ever, without conflict, that Leach Company, 
in each of the years 1946 to 1952 received, 
not a smaller but a higher percentage of the 
cars allotted to East Bay Metropolitan Area 
dealers than it was thereafter expected to 
sell under market potentials assigned to it 
for the years 1954-1958. There is no evi- 
dence that would support a reasonable in- 
ference that, in relation to the situations of 
other dealers in the area, the allotments of 
new cars to Leach Company in 1946-1952 
were in any respect discriminatory. On the 
contrary, statistical charts received in evi- 
dence, pursuant to stipulation of the parties, 
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indicate that the allotments to Leach Com- 
pany were fairly related to those of other 
dealers according to the historic basis of 
actual sales by dealers in the last pre-war 
year, 1941. 


In any event, a finding that Leach Com- 
pany was a victim of any substantial dis- 
crimination in this respect in the years 
1946-1952, would have to rest upon nothing 
more than speculation. 


A basic allegation, therefore, on which 
Leach Company seeks to show bad faith 
and explain its admitted failure to measure 
up to its assigned market potentials, in the 
so-called “buyers market” years—1954, 1955, 
1956, 1957 and 1958—falls for lack of evidence. 


There is no evidence in this case to sup- 
port a reasonable inference that the market 
potentials assigned by Ford Company to 
Leach Company during these years 1954- 
1958, as its expected share of the so-called 
East Bay multiple point area were unrea- 
sonable, unrealistic or coercive. 


The evidence fails to show that any spe- 
cific complaint was ever made by Leach 
Company concerning them. The statistical 
evidence shows that, on a population basis, 
the market potential of Leach Company 
was fairly related to those of other dealers 
in the area. When Leach Company claimed 
that its immediate trade area had deterior- 
ated as a source for sales of new Ford cars 
by asserting in general terms what it con- 
sidered to be an influx of low income groups, 
Ford Company had a test made of the 
area and found, according to stipulated evi- 
dence, that over 600 Fords had actually 
been sold in the immediate trade area of 
Leach Company within the test period and 
that Leach Company had made only 19% 
of such sales. 


Further, the evidence is uncontradicted 
that in early 1957, when the Leach market 
potential of 4.57% (that is, of an estimated 
8,750 sales in the area for the year) indi- 
cated a market potential of 400 cars a 
year (about 33 per month), Leach Com- 
pany was asking Ford Company for 35 to 
40 cars per month which, if averaged, would 
work out to 420 to 480 cars a year—more 
than its assigned market potential. 


Assignment of a market potential in the 
course of honest business judgment by a 
manufacturer to a dealer as a measure of 
expected performance within an area is not 
inherently unfair or arbitrary. A market 
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potential is not a requirement that a dealer 
sell a given number of cars in any event. 
Rather, it is a percentage factor of one 
dealer’s share of sales by many dealers in 
an area. Although it is based at the be- 
ginning of any year upon “expected” sales 
during that year, it is subject to correction 
during the year by reference to “actual” 
sales made by all dealers in the area. Only 
if the percentage factor for any one dealer 
is out of line could he be prejudiced by 
the so-called market potential formula. 


As already pointed out, there is no evi- 
dence here which would support a reason- 
able inference that the percentage factor of 
expected sales in the multiple point area 
assigned to Leach Company by Ford Company 
as a reasonable measure of its performance 
of its share of sales, was unreasonable, un- 
fair or coercive. Such a finding would have 
to rest upon speculation rather than sub- 
stantial evidence. 


[Allegation of Bad Faith and Coercion] 


Upon this state of the record the case 
of Leach Company has in effect, and by 
necessity, narrowed down to its allegation 
that in 1957 and 1958, Ford Company was 
guilty of bad faith and coercion in present- 
ing to it, and urging a so-called stair step 
plan which involved increase of salesmen 
from 8 to 9 and later to 11 salesmen, and 
a stepping up of the sales objective of 
Leach Company from 32 cars in January 
1957 to an eventual 44 cars in June. 


Leach Company refused to commit itself 
to the objectives of this stair step plan, 
claiming that it was not reasonable or safely 
attainable. This was the right of Leach 
Company. 

As previously noted, however, Leach 
Company did impliedly acknowledge the 
reasonableness of at least 35 to 40 cars a 
month by making requests for cars in that 
amount at the very time this stair step plan 
was under consideration. 

Further, the evidence shows that Leach 
Company acquiesced in the proposal for 
additional salesmen but without commit- 
ment to any given number or any given 
timetable. 

After June, 1957, Ford Company again 
proposed and urged a commitment to the 
objectives of a stair step plan with similar 
reaction on the part of Leach Company. 
Ford Company advised Leach Company 
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that, if it did not so commit itself to these 
objectives, Ford would regard it as a failure 
to cooperate and would report the matter 
for consideration of the termination of the 
dealership. 

Ford Company, however, did not at any 
time presume to actually allot cars to 
Leach Company at any given rate or in- 
sist that it accept and pay for cars upon 
threat of termination in the event of its 
failure to do so. The proposals were at all 
times made in terms of stepped up sales 
“objectives” to be attained by increase of 
sales force and other sales aids proposed 
and furnished by Ford. 


The question is whether this state of the 
record presents evidence upon which the 
fact finder could draw a reasonable infer- 
ence of bad faith and coercion on the part 
of Ford Company within the meaning of 
the Automobile Dealers Franchise Act. 


To answer the question, the Court must 
bear in mind that the record consists, not 
only of testimony coicerning the so-called 
stair step plan—mainly the testimony of 
Raleigh Leach and his two sons in the 
business, Russell and Eugene Leach—but 
also of other testimony and considerable 
documentary and statistical evidence intro- 
duced either by plaintiff or by the defend- 
ant in the course of cross-examination, or 
pursuant to stipulation of the parties. 


The testimony concerning the stair step 
plan must be viewed, not in detachment 
from this other evidence, but in the light 
of it to determine whether the evidence 
as a whole is such as could support a rea- 
sonable inference of bad faith or coercion 
on the part of Ford Company. 


The evidence concerning the so-called 
stair step plan must be considered in the 
light of the admitted fact that Leach’ Com- 
pany had continuously, through 1954, 1955 
and 1956, fallen from 20% to 30% below its 
assigned market potential within the mul- 
tiple point district; also in the light of the 
failure of Leach Company to meet its bur- 
den of proving, by evidence sufficient to 
support a reasonable inference, that its as- 
signed market potential for these years was 
unreasonable, unrealistic or coercive. 


The testimony concerning the so-called 
stair step plan does not support a reason- 
able inference that Ford Company, in urging 
it, was abrogating or increasing the basic 
market potential then assigned to Leach 
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Company—4.5% of sales in the multiple 
point area. This market potential factor, 
applied to 1957 total “expected” sales in 
the area, worked out for Leach Company 
to 400 cars a year, an average of 33 cars 
a month. With respect to “actual” sales 
in 1957, it worked out to 454 cars, an aver- 
age of 38 per minth. Similarly applied for 
the so-called recession year, 1958, it worked 
out to 311 cars for the year, an average of 
26 per month. 


Continuously, from the year 1954 up 
through and including the year 1958, Leach 
Company sold 20 to 30% below these 
market potentials. 


The evidence concerning the stair step 
plan must be considered also in the light 
of the fact that, notwithstanding the failure 
of Leach Company to meet its market po- 
tentials for the years 1954, 1955 and 1956, 
Ford Company had renewed its franchise 
in April, 1957, reduced its assigned market 
potential from 4.70%, as in the previous 
three years, to 4.57 for the years 1957, 1958 
and 1959. It was not until early in 1957 
that the so-called stair step plan was presented 
to Leach Company. 


[Evidence Insufficient to Support 
Bad Faith and Coercion] 


This evidence, considered as a whole, is 
insufficient to support any reasonable infer- 
ence that the presentation and the urging 
of this plan by Ford Company was in bad 
faith and in effect coercion. On the con- 
trary, the only reasonable inference from 
the evidence as a whole is that it was, as 
described in the utimate Ford Report Rec- 
ommending Termination, a “rehabilitation” 
plan recommended to Leach Company to 
remedy the dealers’ failures to reach objec- 
tives and to remedy its profit condition. 


The Automobile Dealers Franchise Act 
expressly preserves to the manufacturer the 
right to resort to recommendation, endorse- 
ment, exposition, persuasion, urging and 
argument, and provides that these things 
in themselves shall not be considered in 
bad faith. 


The evidence, considered as a whole, 
shows that the eventual termination of the 
franchise by Ford Company was essentially 
based, not upon the refusal of the dealer to 
commit himself to the stair step plan, but 
upon the ground that the dealer had not 
for a period of five years measured up to 
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its assigned market potentials, which we 
assume, in the absence of sufficient evidence 
to the contrary, to have been reasonable, 
and upon the ground that Leach Com- 
pany was not providing Ford Company 
with what in its business judgment it con- 
sidered as adequate representation in the area. 

The mere fact that Ford Company met 
the refusal of the dealer at this point to 
commit itself to the objectives of this stair 
step plan with statements to the effect that 
refusal would be regarded as lack of co- 
operation and would be reported as such for 
consideration of the termination of his 
franchise is not, in itself, either bad faith 
or coercion. 


Certainly, the Ford Company had a right 
to consider termination and to terminate, if 
in good faith and without coercion, it con- 
cluded that its dealer had not been provid- 
ing and would not provide it with adequate 
representation as measured by assigned 
market potentials in the area. 


[Advance Notice of Termination] 


It could not have been the intent of the 
Automobile Dealers Franchise Act that a 
manufacturer should never in advance of 
termination indicate to a dealer its dissatis- 
faction with the dealer’s representation over 
a long period and its intention to consider 
termination—especially where the dealer, 
steadfastly refusing to commit himself to 
the objectives of rehabilitation plans, con- 
tinues to steadily and substantially fall be- 
low a market potential which has not been 
proven by any substantial evidence to have 
been unreasonable or coercive. 


To construe the Act as requiring a man- 
ufacturer to effect termination, if it so 
chooses, without previous notice to the 
dealer, or opportunity to consider his situa- 
tion, would be to make the Act a snare for 
the dealer rather than a protection. 


Further, even if the presentation of the 
stair step plan to Leach Company was 
couched in terms of urging or argument, or, 
if we assume, contrary to what was the 
reasonable inference from this record, that 
it was couched in terms of coercion, or 
threat thereof, the evidence could not pos- 
sibly support a reasonable inference that 
such presentation was made in a context 
of bad faith as clearly required by the Act. 

On the contrary, the only reasonable in- 
ference is that it was presented as a means 
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of assistance to a dealer, who had steadily 
fallen below reasonably expected perform- 
ance, and as a means of avoiding, rather than 
furthering, any termination of its franchise. 


[Manufacturer's Right to Suitable Outlet} 


In Staten Island v. American Motor Sales 
Corporation, above cited, the Court said, re- 
ferring to this particular Act: 


“Certainly a manufacturer has a right 
to expect its dealer to provide a suitable 
outlet for its products. If the dealer fails 
in this respect, he must suffer the con- 
sequence that the manufacturer will pre- 
fer to channel its products through other 
more acceptable outlets. The Act clearly 
does not prohibit the manufacturer from 
terminating or refusing to renew the 
franchise of a dealer who is not providing 
the manufacturer with adequate repre- 
sentation, nor does the Act curtail the 
manufacturer’s right to cancel or not to 
renew an inefficient or undesirable deal- 
er’s franchise, nor does it freeze pres- 
ent channels or methods of automobile 
distribution.” 


[Conclusion] 


For the reasons which the Court has 
stated, and upon the evidence presented by 
the plaintiff, and upon the motions of de- 
fendants to dismiss under Rule 41(b) and 
Rule 50(a), the Court has concluded that 
there is no sufficient evidence in this record 
upon which the jury could reasonably infer 
that the Ford Company was guilty of bad 
faith and coercion within the meaning of 
the Automobile Dealers Franchise Act of 
1956, and that any finding to that effect 
would be based, not upon substantial evi- 
dence, but on mere speculation. 


These comments apply to both counts of 
the complaint, the first count being based 
on the statute and the second being based 
on alleged breach of an implied provision 
of the franchise that any termination would 
be in good faith. 

It would be futile to take these motions 
under submission and to require defendant 
to proceed with its evidence. The motions 
made by the defendant, and directed to the 
state of the evidence at this time, would 
still be before the Court. The Court must 
assume that the plaintiffs have had all of the 
opportunities that the law provides to dis- 
cover and use any evidence within the con- 
trol of the Ford Company and that they 
have done so. 
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U.S. v. Maryland and Virginia Milk Producers Assn., Inc. 
ment be entered for defendant, with costs, 
upon both counts of the complaint. 


For these reasons the defendant’s motions 
to dismiss are granted, the jury is” dis- 
charged, and it is hereby ordered that judg- 


[69,860] United States v. Maryland and Virginia Milk Producers Association, Inc. 


In the United States District Court for the District of Columbia. Civil Action No. 
4482-56. Dated November 22, 1960. 


Case No. 1309 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust and Clayton Antitrust Acts 


Department of Justice—Enforcement—Specific Relief—Consent Decree.—A consent 
decree entered against a milk producers association prohibited distribution or sale of fluid 
milk in a specified area for five years, refusal to sell milk to any dealer for fluid utilization, 
use of any sales plan which assigns purchase quotas, coercion to purchase from the asso- 
ciation, loans to dealers, and the interference with sources of supply of dealers. 


See Department of Justice Enforcement and Procedure, Vol. 2, J 8301.60. 


Monopoly—Divestiture of Acquired Assets—Future Acquisitions in Divested Com- 
panies—General Creditor Exception—Consent Decree.—A consent decree ordered a milk 
association to divest itself of the assets of two dairies and prohibited the future acquisition 
of any assets of companies for which divestiture was ordered, except as a general creditor 
(and even then the association would have to divest itself of such assets within one year 
from the date of the acquisition). 


See Monopolies, Vol. 1, § 2610.170, and Department of Justice Enforcement and 
Procedure, Vol. 2, J 8301.10. 


Monopolies—Boycott—Specific _Relief—Consent Decree.—Injunctions in the fore- 
going consent decree also prohibited the milk association from boycotting others to compel 
purchases of milk, retaliation against a dealer who obtains business of the association or 
of its customers, price-fixing and discrimination among its customers, and interference with 
transportation of milk of other suppliers. Releases from association membership contracts, 
under which milk is te be sold to the association, must be given those who request 
them and membership contracts which may not be terminated within any one-year period 
at the members’ option are barred. 


See Monopolies, Vol. 1, {2610.280, and Department of Justice Enforcement and 
Procedure, Vol. 2, J 8301.60. 


For the plaintiff: Robert A. Bicks, Assistant Attorney General, W. D. Kilgore, Jr., 
Joseph J. Saunders and Paul A. Owens, Attorneys, Department of Justice. 


For the defendant: William J. Hughes, Jr., Herbert A. Bergson and Herbert Borkland. 
Final Judgment 
Hottzorr, District Judge [Jn full text]: 


the said amended complaint, and without 
any admission by plaintiff or defendant 


Plaintiff, United States of America, having 
filed its amended complaint on February 7, 
1957, and this Court having entered a Final 
Judgment on January 22, 1959, with respect 
to plaintiff’s causes of action stated in para- 
graphs 24 to 29 of such amended complaint, 
and the plaintiff and defendant having sev- 
erally consented to the entry of this Final 
Judgment with respect to the’ charges of 
violations of Section 2 of the Sherman Act 
contained in paragraphs 21, 22 and 23: of 
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with respect to any issue therein, 


Now, therefore, upon said consent of the 
parties hereto, it is hereby 


Ordered, adjudged and decreed as follows: 
I 
| Jurisdiction] 


This Court has jurisdiction of the subject 
matter of paragraphs 21, 22 and 23 of the 
amended complaint and of the parties hereto 
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pursuant to Section 4 of the Act of Con- 
gress of July 2, 1890 entitled “An act to 
protect trade and commerce against unlaw- 
ful restraints and monopolies,’ commonly 
known as the Sherman Act, as amended, 
and paragraphs 21, 22 and 23 of the amended 
complaint state claims upon which relief 
may be granted. 


II 
[Definitions] 
As used in this Final Judgment: 


(A) “Milk” means the raw milk of cows 
prior to pasteurization; 


(B) “Fluid milk” means pasteurized milk 
as sold by dealers for consumption in fluid 
form; 


(C) “Dealer” means any person engaged 
in the business of purchasing milk and 
processing, bottling and distributing it in 
the form of fluid milk; 

(D) “Washington metropolitan area” 
means the area comprising Montgomery 
and Prince Georges Counties, Maryland, 
the District of Columbia, Arlington and 
Fairfax Counties and the cities of Alexan- 
dria and Falls Church, Virginia; 

(E) “Person” means any individual, part- 
nership, corporation, association, firm or 
other legal entity; 


(F) “Pro rata classification” means the 
apportionment for classified pricing pur- 
poses of all milk received by a dealer in a 
calendar month in which the dealer has 
received and routinely commingled milk 
supplied by both the defendant and another 
person or persons so that milk supplied by 
defendant is considered to have been used 
during such month in each classification in 
which the dealer may have used milk in the 
same ratio as the dealer’s receipts of milk 
from defendant bore to the dealer’s receipts 
from all sources; 

(G) “Calendar month” means one calen- 
dar month’s time or such other length of 
time as may be customarily utilized as an 
accounting or billing period. 


III 
[Applicability] 


The provisions of this Final Judgment 
applicable to the defendant, shall apply also 
to its officers, directors, employees and 
agents, and to all other persons in active 
concert or participation with the defendant 
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who receive actual notice of this Final 
Judgment by personal service or otherwise. 


IV 
[Activities and Practices Enjoined]| 


The defendant is enjoined and restrained 
from: 


(A) Coercing or attempting to coerce 
any person to purchase all or any part of 
his requirements of milk from defendant or 
to refrain from purchasing milk from any 
other producer or supplier not a member 
of defendant; 

(B) Interfering or attempting to inter- 
fere with the sources of supply of milk or 
fluid milk of any person engaged or seeking to 
engage in the sale or distribution of milk 
or fluid milk in the Washington metropoli- 
tan area; provided, however, that nothing 
in this subsection shall be construed to pro- 
hibit defendant from using fair and reason- 
able means to obtain suppliers of milk, 
members or customers; 

(C) Coercing or attempting to coerce 
any producer or supplier of milk to refrain 
from selling or offering to sell milk in the 
Washington metropolitan area, or from 
selling or offering to sell milk to any dealer 
selling or proposing to sell fluid milk in 
said area; 


(D) Coercing or attempting to coerce 
any dealer to refrain from selling or offer- 
ing to sell fluid milk in the Washington 
metropolitan area; 

(E) Boycotting or threatening to boycott 
any person in order to induce or com- 
pel any person to purchase milk from de- 
fendant or to induce or compel any person 
to refrain from purchasing milk from any 
other producer or supplier not a member 
of defendant; 


(F) Entering into or carrying out any 
agreement with any other supplier of milk 
to fix prices or allocate territories or cus- 
tomers; provided, however, that nothing in 
this subsection shall be construed to pro- 
hibit defendant from exercising any right 
or privilege created by the Clayton Act or 
the Capper-Volstead Act and not incon- 
sistent with any other subsection of this 
Final Judgment; 

(G) Engaging or employing any person 
to present as his own or as any person’s 
other than defendant’s the views of de- 
fendant concerning the enactment, amend- 
ment, repeal or rescission of any legislation 
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or regulation affecting defendant, or from 
remunerating any person who, without dis- 
closing either that he is presenting the 
views of defendant or that he is being 
remunerated by defendant, makes repre- 
sentations to a legislative or. regulatory 
body or who, at the express or implied 
direction or request of defendant, makes 
representations to any organization or asso- 
ciation without making either such disclo- 
sure; 

(H) Fixing or attempting to fix the price 
at which any dealer sells or offers to sell 
fluid milk; 

(1) Discriminating in the application of 
any sales policy between or among its reg- 
ular dealer-customers who are located in 
the Washington metropolitan area or who 
are in competition with one another in any 
area; 

(J) Preventing or attempting to prevent 
any carrier of milk other than defendant 
from transporting to the Washington met- 
ropolitan area milk of producers or sup- 
pliers not members of defendant; provided, 
however, that nothing in this subsection 
shall be construed to require defendant to 
permit milk of its members to be carried 
(i) in the same vehicle with milk of pro- 
ducers or suppliers not members of de- 
fendant if the effect is to cause the milk of 
defendant’s members to lose its character 
as inspected milk under the laws of any of 
the several states or the District of Colum- 
bia, or (ji) in the same tank or compart- 
ment with milk of producers or suppliers 
not members of defendant; 


(K) Retaliating or threatening to retali- 
ate against any dealer because such dealer 
is attempting to obtain or has succeeded 
in obtaining business of defendant or any 
dealer-customer of defendant; provided, 
however, that nothing in this subsection 
shall be construed to prohibit defendant 
from using fair and reasonable means to 
retain, obtain or reobtain business; 

(L) Attempting to obtain from the books 
and records of any dealer-customer any in- 
formation not reasonably necessary to verify 
the total quantity of milk received by the 
dealer-customer and the utilization thereof; 

(M) Classifying milk (for purposes of 
calculating payments due defendant for 
milk received by a dealer for fluid utiliza- 
tion in the Washington metropolitan area 
in a calendar month in which the dealer has 
received and commingled milk supplied 
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both by defendant and by another person or 
persons) in a manner which results in a 
larger proportion of the milk supplied by 
such other person or persons being con- 
signed to a lower value utilization category 
than the percentage that the milk delivered 
by such other person or persons is to the 
total quantity of milk received and so com- 
mingled by the dealer in such calendar 
month; provided, however, that nothing in 
this subsection shall apply when defendant 
makes spot sales of milk to other than its 
regular customers. 


V 
[Prohibitions Limited to Ten-Year Period] 


For a period of ten (10) years from the 
date of entry of this Final Judgment, de- 
fendant is enjoined and restrained from: 


(A) Entering into or carrying out any 
agreement with any purchaser of milk in 
the Washington metropolitan area whereby 
such purchaser is required to purchase its 
entire requirements of milk from defendant; 


(B) Charging different prices for the same 
fluid utilization for milk sold to a dealer for 
resale within any part of the Washington 
metropolitan area from those charged at 
the same time for milk sold to a dealer 
for resale elsewhere within the Washington 
metropolitan area, unless such different 
prices are required by any federal or state 
regulation or order; provided, however, 
that nothing in this subsection shall be 
construed to prohibit the defendant from 
charging a lower price in good faith to 
meet the lower price of any competitor or 
in any situation where competitive bidding is 
invited by a public agency or institution. 
In the event milk is being offered by de- 
fendant to dealers for Class I use at a 
price below defendant’s then highest price 
for Class I utilization, the volume of milk 
to be sold to any dealer at such lower 
price may be made proportionate to the 
percentage that the dealer’s purchases of 
milk from defendant for use in all Class I 
utilizations bears to the dealer’s total pur- 
chases for all Class I utilizations during the 
calendar month in which such lower price 
milk is delivered; 


(C) Conditioning or attempting to con- 
dition the sale of milk to any purchaser on 
his refraining from purchasing milk from 
any producer or supplier not a member of 
defendant; 
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(D) Adopting or using any sales plan or 
policy with respect to the sale of milk in the 
Washington metropolitan area by which 
the price per hundredweight or other unit 
of measurement or the terms of sale are 
related to, established by, or contingent 
upon the proportion of a dealer’s purchases 
from defendant to the dealer’s total require- 
ments, or which includes the assignment or 
use of purchase quotas, minimum purchase 
requirements or the like; provided, how- 
ever, that nothing in this subsection shall be 
construed to prohibit defendant from use 
of pro-rata classification whenever milk is 
sold to a dealer on a classification-utiliza- 
tion pricing basis or from requiring pur- 
chasers to receive upon each delivery a 
reasonable minimum quantity of milk; 

Provided, however, that at the end of 
five (5) years from the date of entry of this 
Final, Judgment, defendant may move for 
modification or termination of any of the 
subsections of this Section V, which may 
be granted upon a showing by defendant to 
the satisfaction of this Court that the perti- 
nent subsection or subsections sought to be 
modified or terminated have worked or will 
work an undue hardship upon defendant. 


VI 


[Prolbitions Limited to Five-Year Period] 


For a period of five (5) years from the 
date of entry of this Final Judgment, de- 
fendant is enjoined and restrained from: 


(A) Refusing, except for good cause 
(which shall include reasonable terms and 
conditions), to sell available milk to any 
dealer for fluid utilization within the Wash- 
ington metropolitan area. Milk shall be 
deemed available if it is available at the 
time specified for delivery unless delivery 
would interfere with defendant’s normal 
operations or pre-existing contractual ob- 
ligations; 

(B) Offering to make or making any 
loan to any dealer in the Washington 
metropolitan area; provided, however, that 
nothing in this subsection shall be con- 
strued to prohibit defendant from granting 
reasonable extensions of credit in the ordi- 
nary course of business. 


VII 
[Divestiture Ordered] 


Within one (1) year from the date of 
entry. .of this Final Judgment, defendant 
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shall dispose of all assets of Richfield Dairy 
Corporation and Simpson Bros., Inc., trad- 
ing as Wakefield Model Farms Dairy, tan- 
gible and intangible, acquired by defendant 
on or about December 6, 1957, pursuant to 
a contract for the purchase of the capital 
stock of the said corporations, and replace- 
ments therefor. The divestiture herein or- 
dered shall be in good faith and shall 
require the prior approval of this Court on 
notice to counsel for the plaintiff. Within 
sixty (60) days from the date of entry of 
this Final Judgment defendant shall report 
to the Court, with a copy served on plain- 
tiff, its efforts to carry into effect the dives- 
titure herein ordered. Further reports shall 
be made to this Court and the plaintiff 
every ninety (90) days thereafter and on 
such other dates as this Court may order. 
Pending divestiture, defendant shall admin- 
ister the said assets and replacements there- 
for in good faith with a view to preserving 
them in as good condition as possible, or- 
dinary wear and tear excepted. 


VIII 
[Specific Prohibition as to Area] 


For a period of five (5) years from the 
date of divestiture ordered by this Final 
Judgment and the Final Judgment entered 
on January 22, 1959, defendant is enjoined 
and restrained from engaging in any phase 
of distribution or sale of fluid milk within 
the Washington metropolitan area; pro- 
vided, however, that nothing in this section 
shall apply to the distribution or sale of 
fluid milk to installations maintained by the 
Armed Services of the United States. 


IX 


[Future Acquisitions in Divested 
Property Enjoined] 


(A) Defendant is enjoined and restrained 
from acquiring, directly or indirectly, any 
shares of stock or any assets of, or any 
interest in, Richfield Dairy Corporation and 
Simpson Bros., Inc., trading as Wakefield 
Model Farms Dairy, or Embassy Dairy, 
Inc., after divestiture as ordered by this 
Final Judgment and the Final Judgment 
entered on January 22, 1959. In the event 
that after divestiture the above-described 
stock or assets shall be offered for sale at 
a forced sale or a liquidation proceeding, 
defendant may acquire such stock or assets 
if necessary to protect its position as.a 
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general creditor; provided, however, that 
defendant shall again divest itself of such 
assets thus regained within one year from 
the date of such acquisition subject to the 
same terms and conditions under which 
they were required to be diverted under 
the aforesaid Final Judgments. 


(B) Subject to subsection (A) above, 
defendant is enjoined and restrained, for a 
period of five (5) years from the date of 
entry of this Final Judgment, and except 
upon notice to plaintiff and approval by 
this Court, from acquiring directly or in- 
directly any shares of stock of any corpo- 
ration or any assets of, or any interest in, 
the business of any person engaged in the 
Washington metropolitan area in the sale 
of milk for resale as fluid milk or in the 
sale of fluid milk. In the event plaintiff 
shall object to any such proposed acquisi- 
tion, the Court may grant permission to 
make such acquisition upon a showing to 
the satisfaction of this Court that the ac- 
quisition will not substantially lessen com- 
petition or tend to create a monopoly in 
the sale or distribution of milk for resale 
as fluid milk in the Washington metropoli- 
tan area or in the sale and distribution of 
fluid milk in the Washington metropoli- 
tan area. 

x 
[Notice of Change of Price Required] 

For a period of five (5) years from the 
date of entry of this Final Judgment, de- 
fendant shall promptly give written notice 
of each establishment of or change in the 
price of milk for any fluid utilization in 
the Washington metropolitan area to each 
dealer who has purchased milk for fluid 
utilization therein from defendant at any 
time in the preceding twelve-month period. 


XI 
[Limitations Upon Marketing Agreements] 


(A) Defendant is enjoined and restrained, 
for a period of five (5) years from the date 
of entry of this Final Judgment, from enter- 
ing into or renewing any agreement for the 
marketing of milk of any person for a term 
of more than one year unless any such 
agreement shall on its face be terminable 
by such person on the annual anniversary 
thereof by written notice delivered not less 
than thirty (30) days prior to such date. 
Each agreement for the marketing of milk 
now in effect between defendant and any 
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person shall be terminable by such person 
on the annual anniversary thereof by writ- 
ten notice delivered not less than thirty 
(30) days prior to such date. 


[Right of Cancellation of Membership 
Contract] 


(B) From the date of entry of this Final 
Judgment until one hundred and twenty 
(120) days after the disposition by defend- 
ant of the assets of Embassy Dairy, Inc., 
or until April 1, 1961, whichever shall occur 
later, the membership contract of each pro- 
ducer of milk who supplied milk to Em- 
bassy Dairy, Inc., in May 1954, and who 
is a member of defendant shall be termi- 
nable at the option of such producer at 
any time upon thirty (30) days written 
notice to defendant. Defendant shall give 
written notice of this provision of this 
Final Judgment to each such producer 
within ten (10) days from the entry of 
this Final Judgment. 


XII 
[Enforcement and Compliance | 


For the purpose of securing compliance 
with this Final Judgment duly authorized 
representatives of the Department of Jus- 
tice shall, on written request of the Attorney 
General or the Assistant Attorney General 
in charge of the Antitrust Division, and on 
reasonable notice to defendant made to its 
principal office, be permitted, subject to any 
legally recognized privilege: 

(A) Access, during office hours of de- 
fendant, to all books, ledgers, accounts, 
correspondence, memoranda, and other rec- 
ords and documents in the possession or 
under the control of defendant relating to 
any matters contained in this Final Judg- 
ment; 


(B) Subject to the reasonable conveni- 
ence of defendant and without restraint or 
interference from defendant, to interview 
officers, directors, employees or members 
of defendant, who may have counsel pres- 
ent, regarding any such matters. 

No information obtained by the means 
permitted in this Section XII .shall be di- 
vulged by any representative of the De- 
partment of Justice to any person other 
than a duly authorized representative of 
the Executive Branch of the plaintiff except 
in the course of legal proceedings in which 
the United States is a party for the purpose 
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of securing compliance with this Final 
Judgment or as otherwise required by law. 
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Judgment to apply to this Court at any 
time for such further orders and directions 


as may be necessary or appropriate for the 
construction or carrying out of this Final 
Judgment, for the modification of any of 
the provisions thereof, and for the enforce- 
ment of compliance therewith and punish- 
ment of violations thereof. 


XIII 
[Jurisdiction Retained] 


Jurisdiction is retained for the purpose of 
enabling either of the parties to this Final 


[| 69,861] Covered Button Association of New York, et al. v. Liberty Die & Button 
Mould Corp., et al. 


In the United States District Court for the Southern District of New York. 60 Civil 
3532. Dated November 14, 1960. 


Sherman Antitrust and Clayton Antitrust Acts 


Private Enforcement—Conspiracy to Fix Prices—Temporary Injunction Without 
Tentative Proof—A temporary injunction was not appropriate where it was impossible 
to draw even a tentative conclusion with respect to the critical issue of fact (whether or 
not there was a price-fixing conspiracy). Discovery procedures had not begun and it was 
conceded that proof of the factual basis of the charge would have to come from the defend- 


ants themselves. 


See Private Enforcement and Procedure, Vol. 2, § 9026.15. 
For the plaintiff: Goldwater & Flynn, New York, N. Y. 


For the defendant: Louis Brown for Eisen Bros.; A. Martin Lerner for Liberty Die; 
Maurice Adda for Columbia; Weisman, Cellar, Allan, Spett & Sheinberg for C & C 
Button Trimming Co. and Jacob Rabinowitz; Tashof & Sobler for Handy Button Machine, 


all of New York, N. Y. 


PALMIERI, District Judge [In full text]: 
Plaintiff’; motion for an injunction pendente 
lite is denied. 


[Extstence of Critical Issue of Fact] 


The drastic remedy sought is one which 
should not be granted unless the moving 
party establishes that there is a reasonable 
probability of his ultimate success in the 
action. The papers submitted here make 
it plain that at this stage of the litigation 
it is impossible to draw even a tentative 
conclusion with respect to the critical issue 
of fact, t.e., defendants’ alleged conspiracy 
to fix prices. Discovery procedures have 
not commenced, and it is conceded that 
much of the proof which plaintiffs will be 
required to adduce in support of their claim 
must come from the defendants themselves. 
Until the factual basis of the conspiracy 
charge is fully investigated, no provisional 
remedy would be appropriate. See Yonkers 
Raceway, Inc. v. Standardbred Owners Asso- 
ciation [1957 TrapvE Cases { 68,804], 153 F. 
Supp. 552 (S. D. N. Y. 1957). 


The disposition of the remaining motions, 
which relate to pre-trial discovery, has been 
agreed upon by counsel except with re- 
spect to the question of who shall proceed 
first. According to the parties’ agreement, 
arrangements will be made for alternative 
examinations on terms which will prevent 
either side from gaining a substantial “head 
start” in pre-trial investigation. In view 
of this agreement and the nature of the 
claim which plaintiffs seek to establish, I 
have determined to permit plaintiffs to con- 
duct the first set of examinations. See Park 
& Tilford Distillers Corp. v. Distillers Co., 
[1956 Trape Cases 7 68,356], 19 F. R. D. 169 
(S. D. N. Y. 1956). The defendants will 
be interrogated with respect to activities 
and conduct peculiarly within their own 
knowledge and it is apparent that the very 
limited priority granted to plaintiffs will im- 
pose no undue hardship upon defendants. 

Settle order on notice. The attention of 
counsel is directed to the provisions of Rule 
52(a), Fed. R. Civ. P. 
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[69,862] Union Leader Corp. v. Newspapers of New England, Inc., et al.; The 
Haverhill Gazette Co. v. Union Leader Corp. 


In the. United States Court of Appeals for the First Circuit. Nos. 5619 and 5620. 
Dated December 2, 1960. 


Appeals from the United States District Court for the District of Massachusetts. 
WyYzANskI, District Judge. 


Sherman Antitrust and Clayton Antitrust Acts 


Monopolies—“Natural Monopoly” Area—Wrongful Intent Necessary.—Mere entry 
as a competitor in a “natural monopoly” area, or the exclusion of the new competitor 
by proper means, was not found by the court to be such an attempt to monopolize as 
will violate Section 2 of the Sherman Act. To prove a violation there must be an affirmative 
showing of conduct which indicates a wrongful intent. Here, a newspaper entered and 
began to publish in a locality which could economically support only one newspaper and 
had formerly been served by an existing newspaper. 


See Monopolies, Vol. 1,  2510.300, {| 2510.400. 


Combinations and Conspiracies—Solicitation of Customers by Representatives of 
Labor Union and Competitor—Exclusion of Competition Unlawfully—When, during the 
period:a company’s operations were shut as the result of a strike, union representatives 
solicited customers not to deal with the struck company, and at the same time, representa- 
tives of a competitor solicited their business, there was an intent to exclude competition 
unlawfully in violation of Section 2 of the Sherman Act. Union representatives had accom- 
panied a competing newspaper’s advertising solicitors and had asked merchants not to 
advertise in the labor struck newspaper. Simultaneously the advertising solicitors sought 
the business of the merchants. 


See Combinations and Conspiracies, Vol. 1, { 2005.533, §2101.063, and Monopolies, 
Vol. 1, f 2515.40. 


Combinations and Conspiracies—Intent to Unlawfully Exclude Competition—There 
was an unlawful intent to exclude competition in violation of Section 2 of the Sherman 
Act where a group of merchants had combined with a publisher of a newspaper in another 
area to promote the establishment of a competing newspaper in their area which could 
economically support only one newspaper (beginning operation when the only newspaper 
in their area was labor struck), with the merchants advocating advertising only in the new 
publication, but not disclosing financial benefits received by them from the new publication, 
(Whether this was also an unlawful boycott in violation of Section 1 of the Sherman Act 
as held by the lower court, was not specifically ruled on by the instant court.) 


See Monopolies, Vol. 1, $ 2510.400. 


Monopoly—“Defensive” Price Discrimination—Continuance of a Monopoly.—“Defen- 
sive” price discrimination was not of itself unlawful where it was done to meet similar 
tactics of a competitor, whether or not such competition had taken place in a “natural 
monopoly” area and the success of one competitor would inevitably lead to a continuance 
of a monopoly. Also there was no intent to monopolize found in the use of the defensive 
price discrimination. Here, a newspaper which had a natural monopoly because of the 
area served by it, defended itself against a new competitor in its area by reduced adver- 


tising rates, only after it had been put in peril of insolvency by the competitor’s attempt 
to monopolize. 


See Monopolies, Vol. 1, 2515.40, | 2610.280. 


Combination and Conspiracies—Monopolies—Combination of Newspaper Publishers 
in Purchase of One of Two Competing Papers—Intent to Monopolize.—Where a news- 
paper operating in a natural monopoly area was purchased by a group of publishers 
operating similar newspapers in other comparable areas, largely as an investment and 
partly because of resentment of unfair practices, by a new competitor in the area, which 
had caused the difficulties leading to the sale, did not cause the group to be considered 
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Union Leader Corp. v. Newspapers of New England, Inc. 


as an unlawful combination under Section 1 of the Sherman Act, nor the acquisition im- 
proper under Section 7 of the Clayton Act. There was no understanding or promise among 
the group that similar action would be taken should any of them later find himself in a 
similar situation. Although such a group could involve an attempt to monopolize in the 
local competitive areas in violation of Section 2 of the Sherman Act, or to lessen competi- 
tion in violation of Section 7 of the Clayton Act, (the fact that each operated in a natural 
monopoly area would not preclude such a result), there was no showing of such an intent. 


See Combination and Conspiracies, Vol. 1, { 2005.460, Monopolies, Vol. 1, {| 2610.120, 
Acquisitions of Stock or Assets, Vol. 1, 4205.410, J 4207.800. 


For the plaintiff: Arthur Howard Bloomberg (Phister and Judge on brief) Boston, 
Mass., for Union Leader Corp. 


For the defendant: Robert H. Goldman, Lowell, Mass. (Frank Goldman, Lowell, 
Mass., Joseph F. Bacigalupo, Lawrence, Mass., and John J. Ryan, Jr., Haverhill, Mass. 
on brief) for Haverhill Gazette Co., et al.; John F. Groden, Charles C. Worth, and With- 
ington, Cross, Park & McCann, Boston, Mass., on brief submitted by Philip S.. Weld 


and Essex County Newspapers, Inc. 


Amending and affirming 1959 Trade Cases { 69,588. 


Before GoopricH, HarticAN and ALpRICH, Circuit Judges. 


[Alleged Violations] 


ALpRICH, Circuit Judge [Jn full text]: In 
this private antitrust action the plaintiff, 
Union Leader Corporation, alleged violations 
of sections 1 and 2 of the Sherman Act, 15 
U. S. C. §§ 1 and 2, by defendants News- 
papers of New England, Inc. (NNE), NNE’s 
component members and The Haverhill 
Gazette Company, and violations of section 
7 of the Clayton Act, 15 U. S. C. §18, by 
NNE. (In the course of the opinion we 
shall refer simply to section 1, section 2, 
or section 7.) In a counterclaim the Gazette 
alleged violations of sections 1 and 2 by 
Union Leader. Except for its claim against 
the Gazette the plaintiff was unsuccessful 
in all respects. It appeals, as does Gazette. 
Both here and below the parties, not sur- 
prisingly, have had their difficulties in tak- 
ing courses which avoid both Scylla and 
Charybdis.* Although we have reviewed all 
claimed errors, we will say at the outset 
that we find no reason to pause over any 
attack, consistent or inconsistent, upon the 
court’s findings or rulings except in so far 
as they concern three areas of conduct— 
certain joint activity of Union Leader and 
the printers’ union; actions by Gazette claimed 
by it to be purely defensive; and the forma- 
tion of NNE and its purchase of the Gazette. 


[Factual History| 


In November 1957 the Gazette published 
the only daily newspaper in Haverhill, Massa- 
chusetts. Similarly, in Manchester, New 
Hampshire, some 28 miles from Haverhill, 
the single daily newspaper was published 
by the Union Leader, operated by one Loeb. 
On November 20, 1957, a strike was called 
by the Gazette’s printers. The paper was 
out of publication for three days, when 
operation was resumed with nonunion prin- 
ters. The district court found that there 
was strong union sentiment in the city of 
Haverhill, and that during the strike cir- 
culation and advertising fell off by fifty per 
cent. On November 30, 1957, six Haverhill 
merchants (subsequently increased to eight, 
and hereinafter referred to as the merchants), 
visited Loeb in Manchester to urge ‘him to 
publish a Haverhill shopper? in which they 
could place Christmas advertising without 
giving offense to the union. Loeb acceded. 
Publication of the Haverhill Journal fol- 
lowed on December 5 and December 12. 
Encouraged by the favorable reception, Loeb 
announced in the second issue that he would 
publish as a regular daily, and commenced 
doing so on December 16. Active competi- 
tion between the Journal and the Gazette 
has occurred ever since in what was de- 


1The orders to the helmsman.were clear 
enough, ‘‘The Court should avoid creating by 
implication inharmony between different parts 
of the same opinion which are capable of re- 
conciliation.’’ (Union Leader’s brief in No. 


5620.) 
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a newspaper containing principally advertising 
which is distributed free, and without request, 
at doorways. 
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scribed by the court as a “life-and-death 
struggle.” 
[Natural Monopoly] 


The court found that by nature of cir- 
cumstances Haverhill is a one-paper area. 
Prior to the events leading to this case both 
the Gazette and the Union Leader enjoyed 
what might be termed “natural’’ monopolies, 
as cities of the size in which they operate 
cannot support two good daily newspapers 
under present-day conditions.? The court 
found that each paper came by its monopoly 
position in a lawful fashion, and correctly 
ruled that neither had “monopolized” in vio- 
lation of section 2. A monopolist does not 
violate the act if the monopoly is “thrust 
upon it.” United States v. Aluminum Co. of 
America [1944-1945 Trape Cases { 57,342], 
2 Cir., 1945, 148 F. 2d 416, 429. “A market 
may, for example, be so limited that it is 
impossible to produce at all and meet the 
cost of production except by a plant large 
enough to supply the whole demand.” Jd. 
at 430. See United States v. E. I. du Pont de 
Nemours & Co. [1956 TrapbE Cases § 68,369], 
1956, 351 U. S. 377, 391-93. No change, of 
course, was effected by Union Leader’s pub- 
lication of the Journal. It was a foregone 
conclusion that if successful the Journal 
would eventually drive the Gazette out of 
business, and, naturally, Union Leader pro- 
posed to succeed. But intending the natural 
consequences of acts which are in all re- 
spects lawful, does not constitute the “ex- 
clusionary intent” that is a prerequisite for 
finding a violation of section 2. In other 
words, a natural monopoly market does not 
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of itself impose restrictions on one who 
actively, but fairly, competes for it, any 
more than it does on one who passively 
acquires it. In either event, there must be 
some affirmative showing of conduct from 
which a wrongful intent can be inferred. 
See United States v. Griffith [1948-1949 TRADE 
CasEs { 62,246], 1948, 334 U. S. 100, 105-08; 
United States v. United Shoe Machinery Corp. 
[1953 Trapve Cases { 67,436], D. C. D. Mass., 
1953, 110 F. Supp. 295, 297, 341, aff'd [1954 
TRADE Cases 9.67,755], 347 U. S. 521.5 The 
court found that such an affirmative show- 
ing had been made with respect to both 
Union Leader and Gazette. 


[Demonstration of Unlawful Intent 
of Exclusion of Competition] 


Commencing chronologically, it was ad- 
mitted that Loeb hired some of the Ga- 
zette’s striking printers to distribute the 
shopper. The court found that this was 
done to inform the public that the shopper 
had the union’s support. More serious is 
its finding that union representatives ac- 
companied the shopper’s advertising so- 
licitors and “asked merchants not to advertise 
in the Gazette, and simultaneously adver- 
tising solicitors of Union Leader asked 
these merchants to advertise in the Journal.” ® 
Union Leader contends that the court’s 
ruling that this produced a group boycott 
(a per se violation of section 1, Klor’s, Inc. 
v. Broadway-Hale Stores, Inc. [1959 TRADE 
CASES { 69,316], 1959, 359 U.-S."°207), as 
distinguished from a mere appeal or at- 
tempt to create one, was without adequate 


3In Massachusetts, Boston and Lynn are the 
only cities with more than one paper (excluding 
morning and evening by the same publisher). 
This phenomenon, of course, is not restricted 
to Massachusetts. See Times-Picayune Publish- 
ing Co. v. United States [1953 TRADE CASES 
| 67,494], 1953, 345 U. S. 594, 602-03 & n. 13. 

+ An interesting speculation might be whether 
the antitrust laws were intended to protect one 
natural monopolist against another, in view of 
the fact that there was no competition before 
the battle began and there would be none after- 
wards. Both parties flirt with this thought when 
the purpose serves. Since these laws are con- 
cerned primarily with the public interest, Asso- 
ciated Press v. United States [1944-1945 TRADE 
CASES { 57,384] 1945, 326 U. S. 1, 17 n. 16, 
reh. den., 326 U. S. 802; International Shoe Co. 
uv. FTC, 1930, 280 U. S. 291, 298, it may be that 
they would not be involved if, for instance, 
the product provided by either party would be 
the same. However, we cannot say that it 
could not be in the public interest to have one 
newspaper rather than another. Where there is 
no identity of performance we will not say 
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that the public does not have an interest in 
competition even though that competition be 
an elimination bout. 

5 We agree with the court that the use of 
financial resources alone was not such an exer- 
cise of the Manchester ‘‘monopoly power’’ in 
Haverhill as would imply an intent by Union 
Leader wrongfully to exclude its competitor. 
Cf. United States v. Griffith, supra at 107-09. 
By the same token Union Leader’s criticism 
of NNE’s financial strength is ill-founded. 

SIt is true that after the Journal became a 
daily these practices were discontinued, But it 
must have already become apparent that the 
Journal was in the union’s picket line, Union 
Leader's present position may be illustrated by 
its argument that the shopper which was ab- 
sorbing Gazette’s advertising ‘‘was not in the 
same market with the Gazette.’’ Almost as 
strained are its contentions based on testimony 
that it is economically justifiable to advertise 
in only one of two competing papers. This testi- 
mony fell far short of suggesting the reverse, 
that it was economically unjustifiable to ad- 
vertise in both. 
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findings, and that the only economic boy- 
cott possible was by advertisers and not 
the union‘ or Union Leader. This question 
is academic because, whether or not the 
advertisers responded with a boycott, we 
agree with the court’s conclusion that Union 
Leader’s part in the appeal demonstrated 
an intent to exclude competition unlawfully 
in violation of section 2.8 


[Group Boycott—Exclusionary Intent] 


On December 8 the merchants met again 
with Loeb, and for some time three meet- 
ings were held each week. At the date 
of trial these meetings were being held 
weekly. The court found that there was a 
general understanding not only that the 
concerns which these merchants represented 
would not advertise in the Gazette, but that 
they would seek to induce others to adver- 
tise exclusively in the Journal. It further 
found that when the strike was settled 
the “interest” of these merchants slackened, 
and that Loeb thereafter paid each of them 
$50 a week (subsequently increased by 
promises, contingent upon the Journal be- 
coming the only newspaper in Haverhill, of 
“massive” payments totaling $150,000 apiece 
over a period of years, plus an overriding 
bonus). The existence of these payments 
and promises were kept secret. Accord- 
ingly, it was not known to other advertisers 
and prospective advertisers, who thought 
the merchants were bona fide gratuitous 
endorsers of the Journal and opponents of 
the Gazette. The court held that this 
was a group boycott and, thus, a per se 
violation of section 1, and an unfair practice, 
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not honestly industrial, and, thus, conclusive 
evidence of the exclusionary intent proving 
a violation of section 2. 

We confess an inability to understand the 
basis of the Union Leader’s appeal on this 
question.” See Klor’s Inc. v. Broadway-Hale 
Stores, Inc., supra; Lorain Journal Co. v. 
United States [1950-1951 Trape Cases 
7 62,957], 1951, 342 U. S. 143. 

Substantial competition immediately de- 
veloped between the Journal and the Ga- 
zette with respect to advertising rates. The 
court found that the Journal resorted to 
“private concessions,” that is to say, secret 
discriminatory rates. It held this to be an 
unfair practice evincing an exclusionary in- 
tent. In the light of other demonstrations 
of Union Leader’s wrongful intent, no dis- 
cussion of this finding is needed. Cf. United 
States v. Griffith, supra, at 109. This disposes 
of Union Leader’s appeal from the judg- 
ment against it on the counterclaim. The 
balance of this opinion will deal with the 
complaint. 


[Price Discriminations] 


As a result of the strike and the Journal’s 
competition, the Gazette incurred serious 
and continuous losses.” The settling of the 
strike by no means put an end to this, and 
by the fall of 1958 it found itself in danger 
of insolvency. It adopted various means 
to combat the Journal’s competition. One of 
these was secret rate discrimination. Believ- 
ing this indistinguishable from what it had 
held concerning Union Leader’s similar dis- 
criminations, the court ruled” that this 
was a violation of section 2. The Gazette 


7 We expressly disclaim any approval of the 
court’s citation of Allen Bradley Co. v. Local 
No. 3, Int?l Bhd. of Elec. Workers [1944-1945 
TRADE CASES { 57,386], 1945, 325 U. S. 797, 
reh. den., 326 U. S. 803. We are not required 
to decide whether the union violated the anti- 
trust law, and so need not consider the very 
difficult problem where labor’s immunity to 
antitrust prosecution ceases. 

8 The court expressly found that Union Leader 
did not come into Haverhill originally at the 
union’s request. Therefore, it might be ques- 
tionable whether the joint appearance of union 
and Union Leader representatives put any pres- 
sure on an advertiser to use only the Journal 
beyond that which already existed from the 
mere coincidental facts that the Gazette was 
being struck and the Journal provided alterna- 
tive newspaper advertising on a roughly equi- 
valent basis. But even if in fact it added no 
pressure, this would not undermine the court’s 
finding that such pressure was wrongfully in- 
tended. 
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® Union Leader describes these merchants as 
‘thonor-bound to support it,’’ and states that it 
was ‘‘prudent ... to engage outside help’ and 
that obtaining ‘‘local advice . . . is so normal 
and much practiced in so many businesses that 
it has become a standard business technique.”’ 
Seemingly, the contention is that the court’s 
finding that Loeb was paying for something 
more than proper advice was plainly wrong. 
We have no inclination to agree. 

10 The case comes before us after trial on all 
issues except damages. The court accordingly 
made no finding as to what portion of this loss 
would have resulted simply from the strike 
without the competition to which this opinion 
is addressed. We have no doubt that both 
contributed. 

11 We have examined the court’s opinion in the 
light of the conflicting analyses made by the 
parties and agree with Gazette that the word 
“compels” as used by the court indicated a rul- 
ing of law and not a finding or conclusion of 


fact. 
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contended that its conduct was purely de- 
fensive, and was, at most, only evidence 
of a wrongful intent. The court rejected 
this claim, for a reason we believe to be 
unsound, After stating that price discrimi- 
nation is “not to be excused because com- 
parable practices were indulged in by plaintiff,” 
it said, 

“Nor, on the ground that the motive 
was to retaliate or defend against Union 
Leader’s illegal conduct, can the practice 
be regarded as merely a restraint of trade 
of doubtful validity rather than as an 
attempt to monopolize. This distinction 
is unacceptable because having about fifty 
per cent of the market, and knowing that 
the market would not permit two con- 
testants to survive, Gazette’s resort to 
any unfair practice, and its failure to 
confine itself to exercise of skill, foresight, 
and industry, compels a conclusion that 
Gazette had an exclusionary intent and 
had attempted to monopolize the market 
in violation of §2 of the Sherman Att.” 


[Intent of Defense] 


In calling this an “unfair practice’ the 
court assumed the point. For, as we con- 
ceive the issue, the practice was “unfair” 
if conducted with an intent to monopolize, 
but it was fair if it was intended only to 
resist deterioration of its own position 
brought about by Union Leader’s unlawful 
activities. 


It is now clear that a plaintiff’s own anti- 
trust violations do not bar its successful 
maintenance of a private antitrust action. 
Kiefer-Stewart Co. v. Joseph E. Seagram 
& Sons, Inc. [1950-1951 Trane Cases 
J 62,737], 1951, 340 U. S. 211, reh. den., 340 
U. S. 939; Moore v. Mead Service Co. [1950- 
1951 Trane Cases { 62,876], 10 Cir., 1951, 
190 F. 2d 540, cert. den., 342 U. S. 902.” 
Nor can the use of unfair methods by a com- 
petitor automatically justify adopting com- 
parable unfair methods. FTC v. A. E. 
Staley Mfg. Co. [1944-1945 Trape Cases 
7 57,364], 1945, 324 U. S. 746, 753. How- 
ever, it does not necessarily follow that 
a competitor’s violations cannot constitute 
a circumstance to be considered in deter- 
mining whether the defendant’s conduct was 
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in fact a violation. To the extent that a 
party has merely sought to offset the other’s 
illegal acts it has not acted with a wrongful 
intention, nor should its conduct result in 
public injury. In such a case there would 
be no reason to encourage recovery by the 
original offender, and every reason not to. 
In the Moore case, supra, Judge Phillips, 
specially concurring, stated that the de- 
fendant should be permitted to prove that 
its discriminatory price cutting was only 
intended to meet the unlawful boycott in- 
stituted by the plaintiff and so to retain its 
market position. 190 F. 2d 540, 542.% The 
Supreme Court reflected the same reasoning 
in Times-Picayune Publishing Co. v. United 
States [1953 TrapE Cases { 67,494], 1953, 
345 U. S. 594, 623, when it said, “[A]n 
unlawful trade practice may not be justified 
as an emulation of another’s illegal plan. 
But that factor is certainly relevant 
to illuminate ambiguous intent, particularly 
when planned injury to that other competi- 
tor is the crux of the charge.’ We do 
not think the fact that competition is in 
a natural monopoly climate can limit a 
defendant’s right to defend itself. We have 
already pointed out that Union Leader was 
not restricted by this circumstance. What 
is sauce for the goose is sauce for the 
gander, and, while there may be two dif- 
ferent flavors, the stock is the same. In 
the one situation we have recognized that 
entry into a monopoly market without more 
does not taint otherwise legal conduct; now 
we are saying that the existence of such 
a market cannot circumscribe conduct which 
might otherwise be justified as defensive. 
Essentially, we refuse to permit the in- 
evitable monopoly to give either competitor 
a fortuitous advantage. However, contrary 
to this, the court ruled, in effect, that a 
company which resorts to unfair practices 
in its attempt to win a natural monopoly 
area will be less open to repulse than one 
which enters a normal competitive field. 
In his concurrence in the Moore case, 
Judge Phillips cautioned that to establish 
this defense a defendant must demonstrate 
that its prima facie violations** do not 
extend to a degree where they affirmatively 


2 On remand for trial, held, for plaintiff, 
D. C. D. N. Mex. (unreported), reversed, Mead’s 
Fine Bread Co. v. Moore [1953 TRADE CASES 
{| 67,630], 10 Cir., 1954, 208 F. 2d 777, reversed 
and district court affirmed [1954 TRADE CASES 
J 67,906], 1954, 348 U. S. 115, reh. den., 348 U.S. 
932. 
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18 Nothing in the subsequent history of the 
Moore case, see n. 12 supru, suggests Supreme 
Court disapproval of this. 

“The case for Gazette here seems in some 
respects stronger than the one considered by 
Judge Phillips. There the defendant was 
called upon to justify conduct which the statute 
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indicate an attempt to create a monopoly. 
190 F. 2d at 542. This does not mean 
that a defendant will be held to nice cal- 
culations as to just how much resistance 
is called for, cf. Brown v. United States, 
1921, 256 U. S. 335, 343; United States v. 
Jasper, 4 Cir., 1955, 222 F. 2d 632, 633; 
Dupre v. Maryland Management Corp., 1954, 
127 N. Y..S. 2d 615; Klein v. John Stuart, 
Inc., 1954, 136 N. Y. S. 2d 830, but none- 
theless there may be a question of fact. 
In setting aside a decision in favor of 
Union Leader because of an erroneous rul- 
ing, we would normally remand to permit 
the court to determine this issue. How- 
ever, we think it has been resolved by 
the subsidiary findings which the court has 
already made. In the course of ruling that 
this method of defending itself was fore- 
closed, the court stated that “in giving these 
discriminatory benefits, Gazette was acting 
only after it had been put in peril of in- 
solvency in the equity sense as a result 
of Union Leader’s attempt to monopolize.” 
‘ Admittedly the provocation to re- 
taliate was great, the total number of dis- 
criminations was not shown to be large, 
[and] the period of the discrimination was 
short. . ...””, We cannot read the opinion with- 
out concluding that but for its belief that 
it was precluded from doing so the court 
would have found in favor of Gazette. In- 
deed, we believe any other finding would 
have been clearly erroneous.” 


[No Unlawful Intent in Purchase] 


One issue remains, Within a few months 
of establishing the Journal, Loeb com- 
menced overtures looking to the purchase 
of the Gazette. By the fall of 1958 that 
paper was in such circumstances that its 
stockholders felt unable to continue. Not 
unnaturally, they were not eager to sell 
to Loeb. The Gazette was a member of 
a non-profit trade association whose mem- 
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bers included about 80 of some 98 daily 
newspapers published throughout New Eng- 
land. Loeb was a former member. One 
of the purposes of the association was to 
give assistance (other than financial) to 
members in case of strikes. Many members 
were indignant with Loeb for taking ad- 
vantage of and adding to the Gazette’s 
difficulties, and considered his conduct both 
unethical and unlawful. At first some of- 
fered loans, but these were declined. When 
it was learned that the owners might have to 
sell, a number of the members jointly agreed 
to match Loeb’s current offer. Their offer 
was accepted. As a result Newspapers of 
New England, Inc., was formed, and the 
Gazette stock was acquired in December 
1958. NNE’s principal shareholders were 
the local papers or individual publishers in 
Lowell, Lawrence, and Burlington, Ver- 
mont (in whose area Loeb published a com- 
peting paper), the balance being other small 
daily newspapers in various cities or the 
publishers of such. The court found that 
“every” shareholder acted in part because 
he believed that “the investment was com- 
mercially justified”; that “many” acted in 
part because they did not approve of Loeb’s 
tactics; that “some” acted in part because 
they sympathized with the owners of the 
Gazette and feared that they “might at some 
time be victims of similar distress,’ and 
“Sf Loeb succeeded in Haverhill 

then he ... might . .. come into their 
territories.’’’ (Omissions are the court’s.) 
The court added that there was “no basis 
for concluding that [a noninvestment] mo- 
tive was primary in any shareholder’s de- 
cision.” It further found that there was 
no commitment, “express or implied, 

legal or . .. moral,’ that any shareholder 
would come to the aid of any other share- 
holder in the future if some similar occur- 
rence threatened him. On the basis of this 
last finding it held that there was no com- 


expressly prohibited. 15 U. S. C. §13. In the 
present case the defendant merely has to rebut 
an inference of a wrongful intention drawn 
from particular actions. 

15 Or, as Union Leader itself states in its brief 
with reference to this period, ‘‘Gazette’s finan- 
cial condition was such that it could not con- 
tinue much longer.”’ 

16 The practical necessity of Gazette’s adjust- 
ing rates in order to maintain its position is 
made plain by Loeb’s own testimony. He stated 
that ‘‘this matter of the rates .... goes to the 
very heart of any newspaper’s survival.’’ Else- 
where he testified that a serious consequence of 
secret discriminatory advertising practices— 
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once it is known that they are indulged in—is 
that it enables an unscrupulous advertiser to 
play one paper against the other. A merchant 
who has not been offered a special rate-cut by 
one paper can nonetheless tell the other that 
he has been, and that other, knowing the first 
paper does do such things, fears to disbelieve 
him, and must match the price in order not to 
lose the customer. 

17Tt is not clear whether the purpose of this 
finding was to bring NNE within the invest- 
ment exception of section 7, infra n. 18, but we 
think the previously quoted finding would pre- 
clude this. 
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bination or conspiracy to act other than 
in Haverhill. In addition, it held that there 
was no unlawful conduct in Haverhill itself. 
Examination of the record does not per- 
suade us that the findings of fact are plainly 
wrong. However, we believe the legal issues 
are somewhat more complex than the court 
regarded them. 


[“Narrow”’ Market] 


Union Leader’s attack on NNE is in 
two parts, the first being the effect on 
competition in Haverhill, or what it terms 
the “narrow” market. As we noted at 
the beginning, section 7 of the Clayton 
Act, as well as sections 1 and 2 of the 
Sherman Act, are involved here. Union 
Leader complains that it would have suc- 
ceeded in purchasing the Gazette, or otherwise 
have successfully culminated its competition, 
but for NNE’s appearance; that “the fact 
that the stockholders of the Gazette were 
forced to sell out establishes that the ap- 
pellant possessed the requisites for 
effective competition and victory,” and that, 
“a battle in which there are over thirty 
newspaper owners on one side against the 
appellant standing alone . hardly sug- 
gests a fair fight.”” However euphonious this 
melody, Union Leader’s attempted treble 
does not harmonize with its bass accom- 
paniment. A party who pursues an unlawful 
course of conduct from the moment it 
appears on the scene is in a poor position 
to complain of an unfair fight. The more 
particularly is that so in this case in that 
NNE, apart from being there at all, was 
guilty of no unlawful competitive practices. 


We readily agree with the district court 
with respect to the “narrow” market. Sec- 
tion 1 creates no impediment simply because 
NNE was comprised of a number of in- 
dividual newspapers. Combinations are not 
unlawful per se. Union Leader’s real ob- 
jection is to the superior financial resources 
of the group. But we have never heard 
of a principle that a corporation having 
affluent shareholders could not compete. 
In reality, Union Leader is attempting to 
relight the ignis fatwus over competition 
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in a monopoly area. If Union Leader could 
enter and was not prevented from using 
its funds acquired in a monopoly market, 
supplemented, as it developed, by outside 
loans, we see no reason why its potential 
rivals should be subject to greater restric- 
tions. Nior does the fact that an acquisition 
was involved automatically lead to a section 
7 violation. If competition is doomed by 
market conditions, it cannot be “lessened” 
by a change of ownership. 


[“Wider’ Market] 


A different question arises under sections 
2 and 7 with respect to the second part 
of Union Leader’s complaint, regarding what 
it calls the “wider market.” It contends 
that any area in which individual papers 
who became shareholders of NNE are now 
doing busines is a market of entry, and 
that the acquisition of Gazette’s stock for 
the purpose of defeating Union Leader’s 
Haverhill venture was for the purpose of 
protecting those areas from similar en- 
croachments. An ounce of prevention is 
worth a pound of cure. See American To- 
bacco Co. v. United States [1946-1947 TRADE 
Cases { 57,468], 1946, 328 U. S. 781, 797; 
cf. Gamco, Inc. v. Providence Fruit & Pro- 
duce Bldg., Inc. [1952 Trane CAsEs { 67,219], 
1 Cir., 1952, 194 F. 2d 484, 488, cert. den., 
344 U. S. 817. We cannot agree with the 
district court that there could be no pro- 
scribed activity here because there was 
nothing but a number of narrow markets 
in each of which a shareholder was “king,” 
and hence no “combined market power.” 
Cf. United States v. Bethlehem Steel Corp. 
[1958 Trape CasrFs 69,189], D. C. S. D. 
N. Y., 1958, 168 F. Supp. 576, 600. On 
the contrary, in whatever measure any share- 
holder was concerned in protecting its own 
narrow market, it was aided by others simi- 
larly situated. To this degree we see a 
wider market and the possibility of an 
illegal transaction. 


[Opposition to Competitor's Methods] 


It is clear, as the court found, that some 
shareholders were interested in Loeb’s get- 


% “. .. No corporation shall acquire, directly 


or indirectly, the whole or any part of the 
stock . . . of one or more corporations engaged 
in commerce, where in any line of commerce 
in any section of the country, the effect of 
such acquisition . . . may be substantially to 
lessen competition, or to tend to create a mono- 
poly. This section shall not apply to cor- 
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porations purchasing such stock ‘solely for 
investment and not using the same by voting 
or otherwise to bring abuut, or in attempting 
to bring about, the substantial lessening of 
competition. .....7-°15 US. C sas: 

12 We do not reconsider section 1 here as it 
falls if the others do. 
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ting his “comeuppance.” The court’s ob- 
servation here that “the law allows other 
joys in business life besides making money,” 
obviously must be limited to personal satis- 
factions less tangible than the elimination 
of competition. If one of NNE’s motives 
was an intent to monopolize in the home 
areas of its stockholders, section 2 has been 
violated; or, if there was, as a probable 
result of teaching Loeb a lesson, a substan- 
tial depressant upon competition in such 
areas, section 7 has been violated. In either 
case NNE’s purchase of the Gazette would 
have to be regarded as unlawful. 


[Prevention of Unlawful Competition] 


Giving fullest play to the evidence and 
the court’s opinion, we cannot find that 
opposition to Loeb was anything more than 
opposition to his methods. Union Leader 
produced no evidence that the shareholders 
feared competition as such, or had any 
reason to. As one witness put it, compe- 
tition “is not economically possible, .. . 
the likelihood of anyone’s trying to do it 
is remote.” In twenty years only two 
newspapers had been started in New Eng- 
land. The one other than the Journal had 
failed immediately. We will not hold that 
a desire to prevent unlawful competition is 
evidence of an improper or monopolistic 
intent. Conversely, approaching the trans- 
action from the standpoint of a potential 
competitor, we feel equally that there is 
no evidence of a tendency “substantially 
to lessen [lawful] competition” under section 
7. The court dealt with the possible effect 
on any future competition by pointing out 
that there was no agreement between the 
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shareholders, express or implied, that they 
would act again in any future situation. 
We agree with Union Leader that this is 
not determinative. Arguably, a potential 
competitor, though knowing that in Haver- 
hill NNE was formed to meet an unfair 
competitor, might be dissuaded by a fear 
that mutual self-interest would bring into 
play the same kind of joint resistance no 
matter how lawfully he acted. But we can- 
not invent such a competitor and assume 
he would so think. Cf. United States v. 
Columbia Steel Co. [1948-1949 Trape CaAsEs 
J 69,260], 1948, 334 U. S. 495, 528, reh. den., 
334 U. S. 862. Union Leader must show 
a “reasonable probability” that an adverse 
effect on competition is “likely” to result. 
See United States v. E. I. du Pont de Nemours 
& Co. [1957 TravE CASsEs { 68,723], 1957, 
353 U. S. 586, 589. It has not shown even 
a reasonable possibility that competition is 
likely to exist, much less that such compe- 
tition would be adversely affected. We 
cannot disagree with the court’s conclusion 
that none of the component newspapers had 
appreciably increased its power to control 
prices and production as a result of partic- 
ipating in the NNE purchase of the Gazette. 
Consequently, we hold that the court did 
not err in rejecting Union Leader’s conten- 
tions that NNE had violated sections 1, 
Zea 7. 

Judgment will be entered striking para- 
graphs 2, 6 and 8 from the partial final decree, 
as amended December 30, 1959, of the district 
court, and amending paragraph 10 thereof so 
that the phrase “paragraphs 6 and 7” therein 
shall read “paragraph 7,’ and otherwise af- 
firming said decree. 


[1 69,863] Peerless Products, Inc., Marshall Maltz, Rose Maltz and Shirley Maltz 


v. Federal Trade Commission. 


In the United States Court of Appeals for the Seventh Circuit. September Term 
and Session, 1960. No. 13034. Dated November 30, 1960. 
On Petition for Review and To Set Aside An Order of the Federal Trade Commission. 


Federal Trade Commission Act 


Unfair Practices—Punchboards—Defense of Third Party Adaptation of Punchboard 
to Unlawful Use.—The fact that third parties had attached to punchboards (manufactured 
as “plain boards”) the legends of winning numbers and merchandise prizes or that such 
boards could possibly be adapted as money boards giving only cash prizes was not a 
defense to an FTC order which prohibited their sale or distribution in commerce. The 
evidence indicated that such punchboards were designed and used primarily for the 
distribution of merchandise by lottery. 

See Unfair Practices, Vol. 2, { 5173.90. 
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Peerless Products, Inc. v. F. T. C. 

Unfair Practices—Local Sanction of Punchboards for Distribution of Merchandise— 

No Congressional Limitation of Authority—The Commission, unless Congress specifically 
withdraws authority in particular areas, can restrain unfair business practices in interstate 
commerce even if the activities or industries have been the subject of legislation by a 
state or even if the intrastate conduct is authorized by state law. Although the local policy 
of a municipality sanctioned the use of merchandise punchboards, the FTC properly 
issued an order which prohibited the sale or distribution of punchboards designed and 
used primarily for the distribution of merchandise by lottery. Here, there was no congres- 
sional limitation on the Commission’s use of its full power under Section 5(a)(6) of the 


Federal Trade Commission Act. 


See Unfair Practices, Vol. 2, 5201. 


For the petitioners: Simon Herr, Chicago, Illinois. 
For the respondent: Alan B. Hobbes and James MclI. Henderson, Washington, D. C. 
Enforcing FTC cease and desist order in Dkt. 6718. 


Before Hastincs, Chief Judge, Durry and Major, Circuit Judges. 


Hastincs, Chief Judge [In full text]: 
This is a petition to review and set aside 
an order of respondent Federal Trade Com- 
mission requiring petitioners Peerless Prod- 
ucts, Inc., a corporation, and Shirley Maltz, 
as an officer of Peerless, and Marshall Maltz, 
individually and as an officer of Peerless,” 
to cease and desist from “[s]elling or dis- 
tributing in commerce * * * punchboards or 
other devices which are designed or intended 
to be used in the sale or distribution of 
merchandise to the public by means of a 
game of chance, gift enterprise or lottery 
scheme.” Such order was issued at the 
conclusion of the normal administrative 
process within the Commission. 


[Unlawful Sale of Merchandise] 


At ‘the outset, we reaffirm that the “law 
is now firmly established that the practice 
of selling goods by means which involve 
a game of chance, gift enterprise or lottery, 
including push cards such as we have here, 
is contrary to the established public policy 
of the United States and the sale and dis- 
tribution, in interstate commerce, of such 
devices designed for the purpose of selling 
merchandise by games of chance or lottery 
is violative of the Federal Trade Commission 
Act.”? Surf Sales Company v. Federal Trade 
Commission [1958 TrapE Cases { 69,153], 7 
Cir., 259 F. 2d 744, 746 (1958). See the 


multitude of cases to the same effect cited 


in Max H. Goldberg v. Federal Trade Com- 
mission [1960 TrapE CAsEs { 69,834], 7 Cir., 
— Fed. 2d — (October 17, 1960). 


[Third Party Defense] 


Petitioners first contend that the evidence 
is not sufficient to sustain the Commission’s 
order. An examination of the evidence in 
the record reveals that petitioners shipped 
punchboards from Peerless’ plant in Chicago, 
Illinois, to customers in Ohio, Pennsylvania, 
and Washington. These punchboards were 
of a conventional type, similar in construc- 
tion to those which have been the subject 
of repeated litigation in many cases before 
this court. Cf., James v. Federal Trade Com- 
mission [1958 TrapE Cases { 68,942], 7 Cir., 
253 F. 2d 78, 79-80 (1958). Most of the 
boards were “plain boards” which had no 
legend printed upon them designating the 
winning numbers and prizes. However, there 
was substantial testimony from petitioners’ 
customers that they easily had adapted these 
plain boards for the distribution of mer- 
chandise by lottery and that the adapted 
boards were used primarily to distribute 
merchandise rather than cash prizes. In 
addition, there was testimony that in certain 
instances Peerless furnished its customers 
with “flares” (legends describing prizes and 
winning numbers) which they could attach 
to plain boards in adapting them for the 
distribution of merchandise as prizes. 


1 The Hearing Examiner dismissed additional 
charges in the Commission's complaint against 
individually, and against Rose 


Shirley Maltz, 
Maltz, individually and as an agent of Peerless. 
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2 The pertinent provision of the Act, 15 
Us S.C. Av § 45(a) (1), ‘reads: 

“Unfair methods of competition in commerce, 
and unfair or deceptive acts or practices in 
commerce, are declared unlawful.’’ 


© 1960, Commerce Clearing House, Inc. 


Number 170—49 
12-23-60 


The evidence in this case fully supports 
the Commission’s findings, and under such 
circumstances the Commission properly is- 
sued its cease and desist order against peti- 


tioners. 15 U. S. C. A. § 45(a)(6). By the. 


sale and interstate shipment of its punch- 
boards, petitioners have supplied and placed 
in the hands of third persons the means of 
and instrumentalities for engaging in unfair 
acts of distributing merchandise by lottery 
in violation of the Act. Since the evidence 
indicates that such punchboards were de- 
signed and-used primarily for the distribu- 
tion of merchandise by lottery, it is no 
defense that in the main third parties at- 
tached to the boards the legends of winning 
numbers and merchandise prizes or that such 
boards could possibly be adapted as money 
boards giving only cash prizes. 


[Money Boards] 


In its brief and on oral argument the 
Commission concedes that it has no statu- 
tory authority to regulate the flow in inter- 
state commerce of punchboards designed 
and intended to be used solely as money 
boards. This question, however, is not be- 
fore us here, since the Commission’s order 
is explicitly limited to the shipment of 
punchboards or other devices designed or 
intended to be used in the sale or distribu- 
tion of merchandise.® 


[Power of Commission] 


Petitioners, in addition, contend that local 
policy sanctioning the use of merchandise 
boards, evidenced here by certain municipal 
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ordinances in the State of Washington, 
limits the power of the Commission over 
unfair or deceptive acts of competition in 
interstate commerce. We disagree. Unless 
Congress specifically withdraws authority 
in particular areas, the Commission, upon its 
general grant of authority under 15 U. S. C. A. 
§ 45(a) (6), can restrain unfair business prac- 
tices in interstate commerce even if the 
activities or industries have been the subject 
of legislation by a state or even if the intra- 
state conduct is authorized by state law. 
Royal Oil Corporation v. F. T. C. [1959 
TravE CAsEs { 69,234], 4 Cir., 262 F. 2d 
741, 743 (1959). Lichtenstein v. Federal Trade 
Commission [1952 TrapE CasEs f{ 67,224], 
9 Cir., 194 F. 2d 607, 609-10 (1952), cert. 
denied, 344 U. S. 819. In this case there 
is no congressional limitation on the Com- 
mission’s use of its full power to order 
petitioners to cease shipping in commerce 
punchboards designed for distribution of mer- 
chandise when such shipment is so clearly a 
violation of federal policy as indicated in 
Surf Sales, supra. A local ordinance cannot 
here circumscribe the plenary power granted 
to the Commission to police unfair and 
deceptive practices in interstate commerce. 


We hold that the Commission’s order 
to cease and desist was properly issued, 
and it is now affirmed. 


It is ordered that the petition for review 
be denied and that the Commission’s order 
be enforced. 


Petition Denied. 


Enforcement Ordered. 


[f 69,864] Huntington Imported Cars, Inc. v. Standard-Triumph Motor Co., Inc., 
Genser-Forman, Inc., Stock Motors, Inc., Lawrence Genser, William Weinstock and 


Lawrence Forman. 


In the United States District Court for the Eastern District of New York. Civil Action 


No. 60-C-922. Dated December 1, 1960. 


Sherman Antitrust Act 


Private Enforcement and Procedure—Antitrust Action—Individual Defendant—Serv- 
ice of Process Outside Court’s Jurisdiction—The court had no jurisdiction over an indi- 
vidual defendant, in a private antitrust action, who was served outside the court’s jurisdiction. 


3 The relevant text of the Commission’s cease 
and desist order follows: ‘‘It is Ordered that 
respondents, Peerless Products, Ine., a corpora- 
tion, and its officers, and Shirley Maltz, as an 
officer of said corporation, and Marshall Maltz, 
individually and as an officer of said corpora- 
tion, and respondents’ agents, representatives, 
employees, successors and assigns, directly or 
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through any corporate or other device, do forth- 
with cease and desist from: 

“Selling or distributing in commerce, as ‘com- 
merce’ is defined in the Act, punchboards or 
other devices which are designed or intended to 
be used in the sale or distribution of merchan- 
dise to the public by means of a game of chance, 
gift enterprise or lottery scheme.”’ 
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The defendant had filed an affidavit (not denied by the plaintiff) that he had never been 
within the jurisdiction nor had he conducted any business there. Nor could jurisdiction 
be taken because of non-prejudice to the defendant or because of convenience to the 


plaintiff. 


See Private Enforcement and Procedure, Vol. 2, J 9013.575. 
For the plaintiff: Louis G. Greenfield and Sidney W. Rothstein. 


For the defendants: Max L. Rosenstein for Genser-Forman, Inc. and Lawrence For- 


man, Milton Eisen, Associate Counsel. 


Axsruzzo, District Judge [In full text]: This 
action is brought by the plaintiff against 
Standard-Triumph Motor Company, Inc., 
Genser-Forman, Inc., Stock Motors, Inc., 
Lawrence Genser, William Weinstock and 
“Bud” Forman, first name “Bud” may be 
fictitious, true first name unknown to plain- 
tiff. 

The plaintiff alleges in its first cause of 
action a complaint pursuant to Title 15, 
U. S. C. A., Sections 1 and 2. It charges 
basically a claim pursuant to the antitrust 
laws. There can be no dispute that this 
Court has jurisdiction of antitrust suits. 


Paragraph 3 of that cause of action al- 
leges a cause of action against the corpora- 
tion Standard-Triumph Motor Company, Inc. 

Paragraph 9 alleges a cause of action 
against Genser-Forman, Inc. 

Paragraph 14 alleges a cause of action 
against Stock Motors, Inc. 


Paragraphs 18, 19 and 20 allege causes of 
action against three individuals, Lawrence 
Genser, “Bud” Forman and William Wein- 
stock. 


The second cause of action is against the 
two corporations, Standard-Triumph Motor 
Company, Inc., and Genser-Forman, Inc. 

The third cause of action is against the 
corporation Genser-Forman, Inc. 


The fourth cause of action is pursuant 
to the antitrust laws against defendants 
Lawrence Genser and Lawrence Forman 
and the three corporate defendants. It also 
alleges an action for breach of contract. 


[Confusion of Names] 


The motion before this Court is on be- 
half of the Genser-Forman corporation and 
Lawrence Forman, the individual who is 
referred to in the complaint as “Bud” For- 
man. The motion has no relation to the 
defendants, Standard-Triumph Motor Com- 
pany, Inc., Stock Motors, Inc., or William 
Weinstock. Apparently Lawrence Forman 
and “Bud” Forman is one and the same 
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person for on November 2 one of my col- 
leagues, upon motion, changed the caption 
of the action to read as follows: 


HUNTINGTON IMPORTED CARS, 
INC., Plaintiff 
—against— 

STANDARD-TRIUMPH MOTOR COM- 
PANY, INC.,, GENSER-FORMAN, INC.,, 
STOCK MOTORS, INC, LAWRENCE 
GENSER, WILLIAM WEINSTOCK and 
LAWRENCE FORMAN, Defendants 


The order changing the title of the action 
was signed on November 2nd and this mo- 
tion was made October 25, 1960, which has 
caused this confusion of names. It, there- 
fore, appears that this motion is directed, 
as I have stated before, against Genser- 
Forman, Inc., and Lawrence Forman only. 


[Grounds in Support of Motion] 


The motion is made on the following 
grounds: 


(1) To dismiss the complaint and quash 
the service of process on the ground that 
the defendants were not inhabitants, were 
not found, and are not or were not trans- 
acting business within the State of New 
York at the tine this cause of action arose. 


(2) To dismiss the complaint and quash 
the service of process upon Lawrence For- 
man on the ground that such service of 
process was contrary to Rule 4(f) of the 
Federal Rules of Civil Procedure and also. 
contrary to Title 15, U. S. C. A., and there- 
fore invalid. 


(3) To dismiss the third cause of action 
as to the defendant Genser-Forman, Inc., on 
the ground that such service of process al- 
legedly made upon it was contrary to Rule 
4(f) of the Federal Rules of Civil Procedure 
and therefore invalid. 

(4) To dismiss the second cause of action 
as against defendant Genser-Forman, Inc., 
on the ground that said defendant is not an 
“automobile manufacturer” within the terms. 
of Sections 1221(a) and 1221 through 1225 
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of Title 15, U. S.C. A.; and, further, on the 
ground that no allegations have been made 
against that defendant to charge a violation 
under said sections. 


[Applicable Law] 


Rule 4(f) of the Rules of Civil Procedure 
reads as follows: 


._ @) Territorial Limits of Effective Serv- 
ace. All process other than subpoena may 
be served anywhere within the territorial 
limits of the state’ in which the district 
court is held and, when a statute of the 
United States so provides, beyond the 
territorial limits of that state. A subpoena 
may be served within the territorial limits 
provided in Rule 45. 


The exception to that rule is Section 22 
of Title 15, U. S. C. A., which reads as 
follows: 


§ 22. District in which to sue corporation. 
Any suit, action, or proceeding under the 
antitrust laws against a corporation may 
be brought not only in the judicial dis- 
trict whereof it is an inhabitant, but also 
in any district wherein it may be found 
or transacts business; and all process in 
such cases may be served in the district 
of which it is an inhabitant, or wherever 
it may be found. 


Rule 4(f) and Section 22 are the two sec- 
tions which apply to this motion. 


[Service of Individual Not Valid] 


As to the first and second part of the 
defendants’ motion, the action must be dis- 
missed as against. Lawrence Forman, an 
individual, for, he was served outside the 
State of New York and does not come 
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within the federal rule with respect to 
antitrust suits as that applies to corpora- 
tions only. kawrence Forman, in his affi- 
davit, alleges that he has never been in this 
jurisdiction, does not do any business in 
this jurisdiction and was served outside this 
jurisdiction. None of this is denied by the 
plaintiff, nor is the plaintiff helped by Sec- 
fon mi Omof litle! SU Su GarA form that 
presupposes that the defendant served must 
either reside or be found in the district in 
which the suit emanates or has an agent 
who can be served. Jurisdiction cannot be 
taken by this Court because of non-preju- 
dice to the defendant or because of con- 
venience to the plaintiff. 


[Corporate Service Valid] 


As to the third part of the motion with 
respect to the service on Genser-Forman, 
Inc., that service was not made pursuant 
to Rule 4(£) of the Federal Rules of Civil 
Procedure, that part of the motion is denied 
because the service is valid under Section 
15 of the antitrust law. 


[Denial With Right of Renewal] 


As to the fourth part of the motion seeking 
dismissal of the second cause of action on 
the ground that the defendant, Genser- 
Forman, Inc., is not an “automobile manu- 
facturer” under the terms of Title 15, 
UP SiC AS Sections 122 @)e and e221 
through 1225, that is denied at this time 
with the right to renew that part of the 
motion before the trial judge. 


An order may be entered in accordance 
with this opinion. 


[7 69,865] United States v. Warner Bros. Pictures, Inc, et al. 
In the United. States District Court for the Southern District of New York. Equity 


No. 87-273. Dated November 22, 1960. 


Case No. 434 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Department of Justice Enforcement—Consent Decree Modification—Approval of 
Permission for Construction of New Theater.—A proposed new theater to be constructed 
in a suburban area, by a theater operator subject to a controlling consent decree, was not 
undue restraint upon competition. The court found that the proposed activity would 
promote competition, and serve the public interest and not adversely affect it. Due to the 
area’s population movement to the suburbs, the operator was compelled to follow in order 
to avoid business stagnation. The application was granted in view of a favorable Govern- 
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ment investigation and the operator’s acceptance of specified restrictions (against key 
run competition) suggested by the Government for the protection of other exhibitors in 


the area, * 


See Department of Justice Enforcement and Procedure, Vol. 2, J 8361.39. 
For the plaintiff: Robert A. Bicks, Assistant Attorney General, Washington, D. C. 


For the defendant: Schwartz & Frolich; Silver, Bernstein, Seawell & Kaplan, New 
York, N. Y., and Cohen, Shapiro & Cohen, Philadelphia, Pennsylvania. 


Amicus Curiae: Marvin Comiskey of Blank, Rudenko, Klaus & Rome, Philadelphia, 


Pennsylvania, for Melvin Koff. 
[Application for Permission] 


PALMier!I, District Judge [In full text]: 
Pursuant to the provisions of section IV (6) 
(b) of the consent decree the petitioner has 
applied for permission to construct a thea- 
tre in the Cheltenham Shopping Centre, 
Cheltenham Township, a suburb north of 
the City of Philadelphia. The decree ex- 
pressly authorizes the Court to entertain 
the application upon a showing “that the 
acquisition will not unduly restrain competi- 
tion.” The sole issue, therefore, is whether 
the proposed new theatre construction will 
unduly restrain competition. In view of the 
very vigorous activity of the amici curiae in 
this case, I feel constrained to add that the 
consent decree was not intended to provide 
other exhibitors with immunity from com- 
petition. It is the public’s interest in free 
competition which is sought to be vindi- 
cated by the consent decree. Cf. United 
States uv. American Society of Composers 
[1950-1951 Trapr Cases { 62,898], 11 F. R. D. 
Sol Saou a Ne Wee LOLs 


[Pertinent Facts] 


My appraisal of the pertinent facts leads 
me to conclude that not only will there be 
no undue restraint of competition but that 
a desirable competition should result from 
the proposed enterprise. 


The area in which the proposed new 
theatre is to be erected is characterized by 
the typical movement of population from 
urban to suburban areas, a movement which 
has been particularly marked in Philadel- 
phia. The petitioner, an important theatre 
operator, has been seriously affected by this 
movement of population. About ten years 
ago, it had 65 theatres in the City of Phila- 
delphia. Today it has 19. Theatre opera- 
tors have been compelled to keep up with 
the movement of population and have tended 
to concentrate their new theatres in pros- 
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perous suburban centers. The petitioner 
has been compelled to take the same steps. 
It must not be penalized for seeking the 
same salvation that all other progressive 
theatre operators have sought. The consent 
decree must not be equated to a condemna- 
tion to stagnation. 


[Promotion of Competition] 


The petitioner proposes to erect a new 
theatre and to provide an additional and 
modern facility for the theatre-going public 
in an accessible shopping center surrounded 
by a large suburban population. In sum, 
the facts before me indicate that the peti- 
tioner’s proposed activity will promote com- 
petition, not restrain it. 


[Results of Government’s Innvestigation] 


The Attorney General has painstakingly 
investigated the facts surrounding the pro- 
posed acquisition and has concluded that 
the petitioner’s plans will not unduly re- 
strain competition. See Sherman Act, § 4, 
15 U.S. C. §4. I regard the Government’s 
views as sound and fully justified by the 
papers before me. The public interest will 
be served by the erection of this new and 
modern theatre; it will not be adversely 
affected. 


[Restrictions for Protection of Competition] 


Moreover, the order which has been sub- 
mitted to me by the petitioner contains a 
number of restrictions suggested by the 
Attorney General and which the petitioner 
has agreed to accept. These restrictions are 
designed specifically for the protection of 
the amici curiae. They are given protection 
from key run competition which they would 
neither have nor be entitled to if an ex- 
hibitor not subject to the decree were erect- 
ing the theatre. I regard the restrictions. 
as more than ample to protect the legitimate 
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U.S. v. Savannah Cotton and Naval Stores Exchange, Inc. 

interests of the amici curiae and I conclude, 
therefore, that there is no sufficient basis 
to sustain their objections or to require 
further hearings in this matter. 


The application is granted. 


The order submitted by the petitioner 
is signed her@with. 


[f 69,866] _ United States v. Savannah Cotton and Naval Stores Exchange, Inc., Tur- 
pentine and Rosin Factors, Inc., Pine Tree Products, Inc., Columbia Naval Stores Co. of 
Hazelhurst, Georgia, Columbia Naval Stores Co. of Fitzgerald, Georgia, Columbia Naval 
Stores Co. of Jesup, Georgia, and Columbia Naval Stores Co. of Tifton, Georgia. 


In the United States District Court for the Southern District of Georgia, Savannah 
Division. Civil Action No. 559. Dated July 21, 1960. 


Case No. 1064 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Department of Justice Enforcement—Consent Decree Modification—Requirement of 
Adequate Proof for Modification—The mere fact that a dealer was the only naval stores 
dealer in the U. S. required to furnish purchase and sales information to the Department 
of Agriculture under a consent decree (the other parties having discontinued business) 
did not, of itself, entitle the dealer to a modification of that consent decree provision, unless 
that fact was clearly shown to result in “grievous wrong” or undue and unreasonable, 
financial or competitive hardship. Here, there was not a sufficient showing of any facts 
from which the impact or effect of the decree upon the dealer’s volume of sales, profits, or 
ability to compete could be measured. 


See Department of Justice Enforcement and Procedure, Vol. 2, { 8361.18. 
’ For the plaintiff: Robert A. Bicks, Assistant Attorney General, Washington, D. C. 
For the defendants: E. Way Highsmith, Brunswick, Georgia. 


(B) Causing, coercing or inducing, in 
any manner, any person to fail to comply 
or cooperate with the request of an inde- 
pendent reporter or service designated by 
the United States Department of Agricul- 
ture for such information as to purchases 
and sales of crude gum and rosin and 
turpentine as may be requested by said 
reporter or service; 


Findings of Fact 
[Prior Consent Decree] 


Scartett, District Judge [In full text]: On 
October 18, 1951, a Final Judgment was 
filed in the above-numbered case on consent 
of the parties. The complaint in the case 
stated a cause of action against the defend- 


ants under Section 1 of the Act of Congress ok " . 
of July 2, 1890, commonly known as the 
Sherman Act, as amended. en 
The final judgment reads in part as [Retention of Jurisdiction] 


Jurisdiction of this action is retained for 
the purpose of enabling any of the parties 
to this Final Judgment to apply to this 
pares! Court at any time for such further orders 


follows: 
60K * * 


[Purchase and Sales Information] 


Each of the Columbia defendants and 
T & R defendants is enjoined and re- 
strained from: 

(A) Refusing to comply with the re- 
quest of an independent reporter or service 
designated by the United States Depart- 
ment of Agriculture for such information 
as to purchases and sales of crude gum 
and rosin and turpentine as may be re- 
quested by said reporter or service; 
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and directions as may be necessary or 
appropriate for the construction or carry- 
ing out of this Judgment, for the modifi- 
cation of termination of any of the 
provisions thereof, for the enforcement of 
compliance therewith and the punishment 
of violations thereof.” 


[Petition for Modification] 
On May 4, 1960, eight years and six 


months after entry of Judgment, defendant, 
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Turpentine & Rosin Factors, Inc., filed its 
petition pursuant to the above Section X for 
an order to modify judgment by striking 
therefrom Subsections (A) and (B) of Sec- 
tion VII thereof. The petition recites that 
petitioner is the only one of the defendants 
in this case now in business, all of the other 
defendants having long since ceased to oper- 
ate, and that petitioner has numerous com- 
petitors who are not defendants herein and 
therefore not restrained by Court order from 
refusing to report such information as to 
purchases and sales of crude gum, rosin, 
and turpentine as may be requested by an 
independent reporter or service designated 
by the United States Department of Agri- 
culture, and therefore due to this change 
petitioner is placed at a competitive disad- 
vantage with other naval stores dealers. 


Petitioner takes the position that there is 
not and can not be any dispute between the 
parties as to the facts but that the only issue 
between the parties is whether or not there 
has been since the entry of the judgment 
herein such a substantial change in circum- 
stances that the necessity of the provisions 
no longer exists. 


[Opposition to Modification] 


On July 5, 1960, the Government filed its 
Memorandum in Opposition to the petition 
filed herein. It opposes the petition on the 
grounds that, first, petitioner failed to state 
grounds entitling it to the relief requested, 
or any relief, from said judgment, and sec- 
ond, modification of the judgment, as re- 
quested by petitioner, would not be in the 
public interest and, on the contrary, elimina- 
tion of Subsections (A) and (B) of Section 
VII would be contrary to the public interest. 


In its memorandum, the Government takes 
the position that petitioner may not be re- 
lieved from the so-called reporting provi- 
sions unless there has occurred since entry 
of judgment such changes in circumstances 
that the necessity for such provisions no 
longer exists and that petitioner has not 
alleged sufficient changes in circumstances re- 
sulting in petitioner suffering an extreme 
and unexpected hardship to warrant the 
modification prayed for in the petition. 


[Only Issue] 


The petition was set for hearing and was 
held on July 6, 1960. On that date, peti- 
tioner waived that part of its petition re- 
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questing the striking of Subsection (B) of 
Section VII and before proceeding to hear- 
ing it was agreed in open court between the 
Court and respective counsel that the only 
issue remaining for hearing was the question 
of whether there has occurred since the 
entry of the judgment such changes in cir- 
cumstances that the necessity for the provi- 
sions of Subsection (A) of Section VII no 
longer exists. Thereupon witnesses were 
offered by the petitioner and the Govern- 
ment and exhibits were offered by the Gov- 
ernment and admitted by the Court. 


I come, therefore, to the question of 
whether, under the state of record, modifica- 
tion of the judgment would be warranted on 
the ground that by being the only gum 
naval stores dealer in the industry subject 
to the requirement of reporting its purchases 
and sales of gum naval stores it is subject to 
such competitive disadvantage as to impose 
upon petitioner an undue and unreasonable 
hardship. 


Conclusions of Law 


The record shows that petitioner has 
competitors who are not subject to the com- 
pulsory reporting provisions of the judgment 
herein and that petitioner is the only naval 
stores dealer in the United States who thus 
is required by law to report the purchase 
and sales information. required by that 
judgment. At the hearing, testimony was 
introduced by the petitioner expressing the 
opinion that some sales of naval stores by 
petitioner had been lost because of the pro- 
visions of reporting of the judgment and 
that petitioner therefore was placed at a 
competitive disadvantage; but that if peti- 
tioner were released from the compulsion of 
reporting its purchases and sales of naval 
stores it would continue to make such re- 
ports voluntarily except in those cases where 
customers request that petitioner refrain 
from making such report. The record does 
not reveal any fact from which can be meas- 
ured the impact or effect upon defendant’s 
volume of sales, profits or ability to compete 
flowing from the asserted fact that peti- 
tioner is the only naval stores dealer re- 
quired by a judgment to report its purchases 
and sales information. The mere fact that it 
may be the only dealer so required does not, 
ipso facto, entitle petitioner to relief unless 
that fact is clearly shown to result in “griev- 
ous wrong” or undue and unreasonable, finan- 
cial or competitive hardship to the defendant. 
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(“Grievous Wrong’ Requirement] 


I find the case of United States v. Swift & 
Company, et al. [1932-1939 Trape CasES 
755,005], 286 U. S. 106, to be very helpful 
in my search for guiding precedents. 


In this case, which was a Sherman Act 
case brought by the Government against the 
leading meat packers in the country, a con- 
sent decree was entered on February 27, 
1920, and, on April 12, 1930, approximately 
10 years and 2 months after the entry of the 
decree, two of the defendants, Swift & Com- 
pany, and Armour & Company, and their 
subsidiaries, filed a petition to modify the 
consent decree and to adapt its restraints to 
the needs of a new day. On January 31, 
1931, the decree was modified by a lower 
Court and such modification became the sub- 
ject of appeal. 


Mr. Justice Cardozo delivered the opinion 
of the Supreme Court on May 2, 1932, and, 
on page 115, I find the following: 


“Power to modify existing, we are 
brought to the question whether enough 
has been shown to justify its exercise. 


“The defendants, controlled by experi- 
enced business men, renounced the privi- 
lege of trading in groceries, whether in 
concert or independently, and did this 
with their eyes open. * * *” 


and, on page 119, I find the following: 


“There is need to keep in mind steadily 
the limits of inquiry proper to the case 
before us. We are not framing a decree. 
We are asking ourselves whether any- 
thing has happened that will justify us 
now in changing a decree. The injunction, 
whether right or wrong, is not subject to 
impeachment in its application to the con- 
ditions that existed at its making. We 
are not at liberty to reverse under the 
guise of readjusting. Life is never static, 
and the passing of a decade has brought 
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changes to the grocery business as it has 
to every other. The inquiry for us is 
whether the changes are so important that 
dangers, once substantial, have become 
attenuated to a shadow. No doubt the 
defendants will be better off if the injunc- 
tion is relaxed, but they are not suffering 
hardship so extreme and unexpected as 
to justify us in saying that they are the 
victims of oppression. Nothing less than 
a clear showing of grievous wrong evoked 
by new and unforseen conditions should 
lead us to change what was decreed after 
years of litigation with the consent of all 
concerned.” 


The decree modifying the injunction was 
accordingly reversed. 

I am of the opinion that, in view of the 
tight requirements laid down in the Swift & 
Company case, which are today as applicable 
as then, as enunciated in the case of United 
States v. Owens-Corning Fiberglas Corpora- 
tion, et al, [1959 TrapE CAsEs J 69,569], 178 
F. Supp. 325 (1959), and in view of the rec- 
ord that is before me under this petition, 
this Court would not be warranted in de- 
creeing a modification so as to strike there- 
from the reporting provision applicable to 
petitioner. Despite the fact that petitioner 
stresses that it would limit the effects of a 
modification by continuing to report its 
purchases and sales to the Naval Stores 
Marketing News Service on a voluntary 
basis except when requested otherwise by a 
customer, I feel that this could not be done 
without making possible a return of the 
evils which the judgment herein endeavors 
to circumvent. A modification that would 
relinquish the reporting requirements of the 
judgment therefore would go to the very 
heart of the prohibitions that were consented 
to in the judgment and would, in effect, 
virtually nullify a great portion of it. The 
petition to modify is denied. An order may 
be drawn accordingly. 


[] 69,867] White House Milk Co., Inc. v. John W. Reynolds, Atty. Gen., et al. 
In the Wisconsin Supreme Court, August Term, 1960. No. 30. Filed December 2, 


1960. 


Appeal from a judgment of the Circuit Court for Dane County. WILKIE, Circuit Judge. 


Wisconsin Dairy Products Price Discrimination Law 


Price Discrimination—Constitutionality of Wisconsin Dairy Products Law—United 
States Constitution—Effect of Decision on Comparable Law.—A Wisconsin law prohibit- 
ing unfair discrimination in the purchase of dairy products should not have been held 
unconstitutional, as an impairment of the liberty of contract or as a deprivation of prop- 
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erty without due process of law under the United States Constitution, without a complete 
examination of facts pertaining to the marketing of milk in the state, the evils which may 
reasonably be thought to result if buyers are legally free to offer different prices to different 
persons or in different localities, and the results which may reasonably be thought to flow 
from the existence and enforcement of the statute. Even though a Minnesota statute of 
identical substance had been held unconstitutional by the United States Supreme Court 
(Fairmont Creamery Co. v. Minnesota, 274 U. S. 1), the questioned validity of the Wiscon- 
sin law should have been freshly resolved on the pertinent facts. There was “good 
reason to conclude that that decision [had] been severely limited, if not repudiated * * *.” 


See Price Discrimination, Vol. 1, J 3903.53. 
For the respondent: Michael, Spohn, Best & Friedrich, Milwaukee, Wisconsin. 


For the appellants: John W. Reynolds, Attorney General, George F. Sieker and 
Albert Harriman, Assistant Attorney Generals, Madison, Wisconsin. 
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[Nature of Action] 


Action by the plaintiff, White House Milk 
Company, Inc., against three state officers, 
viz., the attorney general, the director of the 
department of agriculture, and the secre- 
tary of state for a judgment declaring sec. 
100.22, Stats., to be unconstitutional, and 
enjoining and restraining the defendant of- 
ficers from taking any official action with 
respect to any violations of sec. 100.22, 
Stats., by the plaintiff. 


[Principal Ailegations] 


The principal allegations of the complaint 
are as follows: Plaintiff, a New York cor- 
poration, is engaged in the business of 
buying milk, cream and butter fat in Wis- 
consin for the purpose of manufacturing 
and producing dairy products, plaintiff has 
been for many years and is now buying milk 
from farmers for its purposes at six differ- 
ent plants located in various parts of the 
state of Wisconsin. The current prices of 
milk, cream and butter fat differ in these 
various Wisconsin communities in which 
plaintiff purchases them; that the same 
product is bought and sold at prices and 
rates substantially different as between the 
different sections in the state, such price dif- 
ferentials are not commensurate with any 
differences in the quantities or quality of 
such products, or in the transportation 
charges or other marketing expense in- 
volved in such purchases. In compliance 
with sec. 100.22, Stats., plaintiff has paid 
the same. prices in the various sections of the 
state, this practice of compliance places 
the plaintiff at a severe cost disadvantage rela- 
tive to its competitors in the various sections 
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where plaintiff purchases these products re- 
sulting in substantial damage to the plaintiff in 
its business: that continued compliance by the 
plaintiff with the provisions of sec. 100.22, 
Stats., will subject plaintiff to irreparable harm 
and permanent damage to its business, that 
the statute is an unreasonable, arbitrary 
and oppressive interference with, and the 
denial of plaintiff’s freedom to contract in 
the normal conduct of its business, a dep- 
rivation of plaintiff’s property without due 
process of law, and a denial to the plaintiff 
of the equal protection of the laws, and the 
blessings of a free government. 


The defendants demurred to the com- 
plaint on the grounds that the complaint 
did not state facts sufficient to constitute a 
cause of action in that sec. 100.22, Stats., 
is a valid and constitutional act and repre- 
sents a proper exercise of legislative power. 


[Trial Court’s Decision] 


The trial court after hearing the argu- 
ments of counsel upon the demurrer to the 
plaintiff's complaint and taking judicial no- 
tice of milk marketing conditions in Wis- 
consin as reflected in the tables set forth 
in the briefs and publications attached 
thereto, overruled the defendants’ demurrer. 
The trial court filed a written memorandum 
decision in which it concluded that the 
plaintiff had overcome the presumption of 
constitutionality and demonstrated that sec. 
100.22, Stats., cannot be upheld as a con- 
stitutional exercise of the legislative police 
power, and that it is an unconstitutional 
impairment of plaintiff’s liberty of contract 
under sec. 1, art. XIV, amendments to the 
constitution of the United States. 
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The trial court signed an order for judg- 
ment dated January 5, 1960, declaring sec. 
100.22, Stats., unconstitutional and per- 
manently enjoined the director of the de- 
partment of agriculture, the attorney general 
and the secretary of state from taking 
any official action with respect to any pur- 
ported violations of any of the terms and 
provisions of sec. 100.22, Stats. Judgment 
was entered and the appeal is from the 
judgment. 


[Opinion] 
[Present Statute | 


DretericH, Justice [Jn full text]: Sec. 
100.22, Stats., provides: 


“Unfair discrimination in purchase of 
dairy products. (1) Any person, firm or 
corporation, foreign or domestic, engaged 
in the business of buying milk, cream or 
butter fat for the purpose of manufacture, 
that shall discriminate between different 
sections, communities, towns, villages or 
cities of this state, or between persons, 
firms or corporations in any locality of 
this state, by paying for such commodity 
at .a higher price or rate in one section, 
community, town, village or city, or to 
any person, firm or corporation in any 
locality of this state, than is paid for the 
same commodity by said person, firm or 
corporation, foreign or domestic, in an- 
other section, community, town, village 
or city, or to another person, firm or cor- 
poration in any locality of this state, shall 
be guilty of unfair discrimination, which 
is hereby prohibited and declared unlaw- 
ful; provided, that it shall be a justifica- 
tion for such a discrimination in price 
if the difference is merely commensurate 
with an actual difference in the quality 
or quantity of the commodity purchased 
or in transportation charges or other 
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to defend by proving that his price varia- 
tion was necessary in order to meet com- 
petition. 


[Fairmont Case] 
In Fairmont, the supreme court held: 


_ “As the inhibition of the statute applies 
irrespective of motive, we have an obvious 
attempt to destroy plaintiff in error’s 
liberty to enter into normal contracts 
long regarded not only as essential to 
the freedom of trade and commerce but 
also as beneficial to the public. Buyers 
in competitive markets must accommodate 
their bids to prices offered by others, and 
the payment of different prices at differ- 
ent places is the ordinary consequent. 
Enforcement of the statute would amount 
to fixing the price at which plaintiff in 
error may buy, since one purchase would 
establish this for all points without regard 
to ordinary trade conditions. 


“The real question comes to this—May 
the state, in order to prevent some strong 
buyers of cream from doing things which 
may tend to monopoly, inhibit plaintiff in 
error from carrying on its business in 
the usual way heretofore regarded as 
both moral and beneficial to the public 
and not shown now to be accompanied by 
evil results as ordinary incidents? For- 
mer decisions here require a negative 
answer. We think the inhibition of the 
statute has no reasonable relation to the 
anticipated evil—high bidding by some 
with purpose to monopolize or destroy 
competition. Looking through form to 
substance, it clearly and unmistakably 
infringes private rights whose exercise 
does not ordinarily produce evil conse- 
quences, but the reverse.” 


[Linutation of Fairmont Case] 


The Fairmont decision has never been ex- 


expense of marketing involved in said 
purchase.” 


pressly overruled, but later decisions at least 
limit, and perhaps repudiate, in fact though 
not in words, its doctrine. 


[Comparison of Wisconsin Statute to Uncon- 
stitutional Minnesota Statute] 


Plaintiff contends that sec. 100.22, Stats., 
is a violation of the XIVth amendment to 
the constitution of the United States because 
a Minnesota statute, identical in substance, 
and parallel in its legislative history, was 
held to be such violation in Fairmont 
Creamery Co. v. Minnesota (1927), 274 U.S: 
1, 47 Sup. Ct. 506, 71 L. Ed. 893. 


Neither the Minnesota statute nor sec. 
100.22, Stats., required the state to prove 
a buyer’s intent to injure a competitor or 
limit. competition, or permitted the buyer 
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In Nebbia v. New York (1933), 291 U. S. 


502,524, 54 Sup. Cf; 505,78; L. Ed; 940, 
decided only six years after the Fairmont 
case, the United States supreme court up- 
held the constitutionality of a New York 
statute providing for fixing of prices of 
milk, and stated: 


“Thus has this court from the early 
days affirmed that the power to promote 
the general welfare is inherent in gov- 
ernment... 

“The Fifth amendment, in the field of 
federal activity, and the Fourteenth, as 
respects state action, do not prohibit gov- 
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ernmental regulation for the public wel- 
fare. They merely condition the exertion 
of the admitted power, by securing that 
the end shall be accomplished by methods 
consistent with due process. And the 
euaranty of due process, as has often been 
held, demands only that the law shall not 
be unreasonable, arbitrary or capricious, 
and that the means selected shall have a 
real and substantial relation to the object 
sought to be attained. It results that a 
regulation valid for one sort of business, 
or in given circumstances, may be invalid 
for another sort, or for the same busi- 
ness under other circumstances, because 
the reasonableness of each regulation 
depends upon the relevant facts.” 

The minority opinion in the Nebbia case 
of the four dissenting justices placed great 
reliance upon the Fairmont case and con- 
sidered that the holding in the former could 
not be squared with the decision in the 
latter. We think that such a conclusion is 
well warranted and undoubtedly the deter- 
mination in the Nebbia case cast serious 
doubt on the authority of the Fairmont case 
as a binding precedent. 


[U. S. Supreme Court Trend of Decisions] 


The holding in the Fairmont case was 
grounded on the principle that the Minne- 
sota statute, which is comparable to sec. 
100.22, Wis. Stats., was a denial of freedom 
of contract which violated due process. 
However, there has not been a single state 
regulatory statute struck down on the 
ground of a violation of freedom otf con- 
tract since the 1937 decision in West Coast 
Hotel Co. v. Parrish (1937), 300 U. S. 379, 
SGI 302) ye SUD. (Cir O76) colle ba aid a7 03; 


wherein the court stated: 


“The constitution does not speak of 
freedom of contract. It speaks of liberty 
and prohibits the deprivation of liberty 
without due process of law. In prohibit- 
ing that deprivation the constitution does 
not recognize an absolute and uncon- 
trollable liberty. Liberty in each of its 
phases has its history and connotation. 
But the liberty safeguarded is liberty in 
a social organization which requires the 
protection of law against the evils which 
menace the health, safety, morals and 
welfare of the people. Liberty under the 
constitution is thus necessarily subject 
to the restraints of due process, and regu- 
lation which is reasonable in relation to 
its subject and is adopted in the interests 
of the community is due process. 


“This essential limitation of liberty in 
general governs freedom of contract in 
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particular. More than twenty-five years 
ago we set forth the applicable principle 
in these words, and after referring to the 
cases where the liberty guaranteed by the 
Fourteenth Amendment had been broadly 
described. 


“But it was recognized in the cases 
cited, as in many others, that freedom of 
contract is a qualified and not an absolute 
right. There is no absolute freedom to 
do as one wills or to contract as one 
chooses. The guaranty of liberty does 
not withdraw from legislative supervision 
that wide department of activity which 
consists of the making of contracts, or 
deny to government the power to provide 
restrictive safeguards. Liberty implies 
the absence of arbitrary restraint, not 
immunity from reasonable regulations and 
prohibitions imposed in the interests of 
the community.’ Chicago, B. & O. R. Co. 
v. McGuire, 219 U.S. 549, 567.” 


The trend of decisions of the United 
States supreme court so apparent since 
1937, in refusing to invalidate state regu- 
latory legislation on the ground of violation 
of due process, is highlighted by the fol- 
lowing remark of Mr. Justice Douglas, 
speaking for the entire court in Williamson 
v. Lee Optical Co. (1955), 348 U. S. 483, 
488, 75 Sup. Ct. 461, 99 L. Ed. 563: 


“The day is gone when this court uses 
the due process clause of the Fourteenth 
Amendment to strike down state laws, 
regulatory of business and industrial con- 
ditions, because they may be unwise, im- 
provident, or out of harmony with a 
particular school of thought. See Nebbia v. 
New York, 291 U. S. 502; West Coast 
Hotel Co. v. Parrish, 300 U. S. 379: Olsen 
v. Nebraska, 313 U. S. 236; Lincoln Union 
v. Northwestern Co., 335 U. S. 525; 
Daniel v. Family Ins. Co., 336 U. S. 220; 
Day-Brite Lighting, Inc. v. Missouri, 342 
U. S. 421. We emphasize again what Chief 
Justice Waite said in Munn v, Illinois, 94 
U. S. 113, 134, ‘For protection against 
abuses by legislatures the people must 
resort to the polls, not to the courts.’” 


[Conclusion] 


We conclude that the facts pertaining to 
the marketing of milk in Wisconsin, the 
evils which may reasonably be thought to 
result if buyers are legally free to offer 
different prices to different persons or in 
different localities, and the results which 
may reasonably be thought to flow from 
the existence and enforcement of sec. 100.22, 
Stats., should be re-examined, and the ques- 
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tioned validity of sec. 100.22, freshly re- 
solved upon a record which presents the 
pertinent facts. 


[Prescribed Method for Presentation 
of Constiiutionality Issue] 


This is to be done in the light of estab- 
lished principles. A statute is presumed 
to be constitutional and will be held uncon- 
stitutional only when it so appears beyond 
a reasonable doubt. A BC Auto Sales, Inc., 
v. Marcus (1949), 255 Wis. 325, 38 N. W. 
(2d) 708. 


In State v. Stehlek (1953), 262 Wis. 642, 
645, 56 N. W. (2d) 514, it is stated: 


“The exercise of the power to declare 
laws unconstitutional by inferior courts 
should be carefully limited and avoided 
if possible. The authorities are to the 
effect that unless it appears clearly beyond 
a reasonable doubt that the statute is 
unconstitutional, it is considered better 
practice for the court to assume the stat- 
ute is constitutional, until the contrary 
is decided by a court of appellate juris- 
diction. That is especially true where, 
as in this case, the statute has been in 
effect for nearly eight years, and has 
been enforced in innumerable cases.” 


It is an elementary principle of law in 
this state that this court will search for a 
means to sustain a statute and will not infer 
or go out of its way to find means with 
which to condemn a statute adopted by 
the legislature. In fact this court has in 
the past and will continue to sustain the 
constitutionality of a statute if any facts 
can be reasonably conceived which will 
support its constitutionality. Thus, the 
burden of establishing the unconstitutional- 
ity of a statute is on the person attacking 
it, who must overcome the strong presump- 
tion in favor of its validity. In State ex. rel. 
Carnation M. P. Co. v. Emery (1922), 178 
Wis. 147, 160, 189 N. W. 564, it is stated: 


“Tf there is any reasonable basis upon 
which the legislation may constitutionally 
rest, the court must assume that the legis- 
lature had such fact in mind and passed 
the‘act pursuant thereto. The court can- 
not try the legislature and reverse its 
decision as to the facts. All facts neces- 
sary to sustain the act must be taken as 
conclusively found by the legislature, if 
any such facts may be reasonably con- 
ceived in the mind of the court .. .” 
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[Burden of Proof In Constitutionality 
Challenge| 


The burden rests with the party challeng- 
ing a statute to negate every conceivable 
basis which may reasonably support the 
statute’s constitutionality. A statute will be 
held constitutional unless the court can say 
that no state of facts can reasonably be 
conceived that would sustain it. State v. 
Neveau (1941), 237 Wis. 85, 294 N. W. 796. 


It has also been stated that questions of 
economic wisdom, the social or political 
policy, the advisability, or the justice of a 
statute are for the legislature and not for 
the courts. Gibson Auto Co. v. Finnegan 
(1935), 217 Wis. 401, 259 N. W. 420. 


The judicial process involved in testing 
the constitutionality of a regulatory statute 
like sec. 100.22 is quite different from that 
involved in ordinary adjudications. We are 
not to resolve an issue of fact; we are to 
determine whether propositions which the 
legislature deemed to be facts, and upon 
which it presumably based its decision to 
legislate, “may be reasonably conceived [as 
facts] in the mind of the court.” Ritholz 
v. Johnson (1944), 244 Wis. 494, 501, 12 
N. W. (2d) 738. We are not to determine 
whether a proposition asserted as fact is 
true; we are to determine whether the legis- 
lature could reasonably consider it to be 
true. Many of the peculiarities of this judi- 
cial process are noted and discussed in the 
Ritholz decision. 


[Pertinent Facts Requirement] 


Because of the peculiar situation before 
us, where a statute of identical substance 
was held unconstitutional by the supreme 
court of the United States in 1927, but 
where there is good reason to conclude that 
that decision has been severely limited, if 
not repudiated, we deem it of the utmost 
importance that the pertinent facts be 
brought as fully into the record as possible 
before a decision is reached. We conclude 
that the procedure adopted in the Ritholz 
case (set forth at page 504) should be fol- 
lowed here: 


“', . In this case an answer should 
be filed setting up the facts which the 
defendants claim warranted the enact- 
ment of this particular legislation. If 
there is a dispute as to the facts, the 
facts should be ascertained by a judicial 
investigation in the trial court. While 
neither this court nor the trial court will 
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be bound by the facts so found, they will 
have relevant information now denied to 
them. Upon this ground and only upon 
this ground we now hold that the de- 
murrer to the complaint in the trial court 
was properly overruled.” 


By the Court—Judgment reversed, and 
the injunction dissolved; in so far as the 
order entered January 5, 1960, overruled 
defendants’ demurrer, it is affirmed; and 
the cause is remanded with directions to 
permit the defendants to answer and for 
further proceedings not inconsistent with 
the opinion filed herein. 


[Dissenting Opinion] 
[Fairmont Case Upheld] 


Brown, Justice (dissenting): Respectfully, 
I must dissent. In 1927 the State of Minne- 
sota had a statute which, in every essential, 
is the Wisconsin statute now before us. 
The Minnesota statute came before the 
United States supreme court and that court 
held the statute to be unconstitutional as a 
violation of the Fourteenth Amendment of 
the United States constitution. Fairmont 
Co. v. Minnesota (1927), 274 U. S. 1, 47 
S. Ct. 506, 71 L. Ed. 893. That decision has 
not been reversed or overruled. The learned 
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trial judge, in the opinion which he filed in 
the case at bar, stated that the Fairmont 
case controls the instant one, determining 
that the Wisconsin statute violates the same 
provisions of the United States constitution 
for the reasons given in Fairmont Co., supra. 


To this, appellant replies only that, pres- 
ent day thinking on constitutional questions 
has changed and at present the United 
States supreme court would sustain the 
constitutionality of the statute and Fairmont 
is no longer the law. 


The justices of that court may be per- 
mitted to speak for themselves. Neither 
in Nebbia v. New York (1933), 291 U. S. 502, 
54'S: Ce505; 78 1... Ed. S40) for ine smu. 
Rock Royal Corp. (1939), 307 U. S. 533, 59 
S. Ct. 993, 83 L. Ed. 1446, nor in any other 
case have they reversed or overruled Fair- 
mont Co. v. Minnesota, supra. Their last 
word (in the Fairmont case) declared a 
statute such as ours violates the constitu- 
tion. While that case is neither reversed 
nor overruled, Fairmont Co. v. Minnesota 
is the law and this court should be gov- 
erned by it. 


Mr. Justice Hattows respectfully joins in 
this dissent. 


[69,868] Hunter Mills Corp., William Trakinski and Simon Trakinski v. Federal 


Trade Commission. 


In the United States Court of Appeals for the Second Circuit. 


No. 83—October 


Term, 1960. No. 26239. Decided December 8, 1960. 


Petition under §5 of the Federal Trade Commission Act, 15 U. S. C. § 45, to set 
aside an order of the Commission entered pursuant to findings of violations of §§ 4(a) (2) 
and 9 of the Wool Products Labeling Act, 15 U.S. C. §§ 68b(a) (2), 68g. 


Denied, and enforcement granted. 


Wool Products Labeling Act 


Labeling Wool—Variance in Testing Techniques—Duty of Commission as to Quali- 
fications of Experts.—A variance in testing techniques between two experts who testified 
for the FTC did not impeach the testimony of either. The court found that the Com- 
mission has the duty of passing on the qualifications of the experts who testify before it, 
and the Commission may decide that both procedures of testing were proper. Here, eight 
samples of batting or quilting used for interlining material were allowed into evidence, 
seven of which had been tested by a chemist employed by the FTC and the eighth was 
supervised by a textile engineer employed by a private firm. The petitioners’ attack on 
the tests conducted by the FTC chemist was devoid of merit. 


See Wool Labeling, Vol. 2, J 6525.10. 


i Unfair Practices—Wool Products Labeling Act Violation—Wide Discretion of Com- 
mission in Choice of Adequate Remedy.—It was not an abuse of discretion for an FTC 
order to require the petitioners to desist from violations of a subsection of the Wool 
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Products Labeling Act when it had been expressly found that the labels on their products 
conformed to the subsection. The court held that the Commission has wide discretion 
in choosing the remedy adequate for each particular situation and the court could not 
say that it constituted an abuse of discretion for the Commission to decide that related 


acts of misbranding were likely enough to warrant strong preventive measures. 


See Unfair Practices, Vol. 2, J 5201.481. 


For the petitioners: Thomas A. Ziebarth, Washington, D, C. 


(Alex Akerman, Jr., 


Shipley, Akerman and Picket, Washington, D. C., on the brief). 


For the respondent: Thomas F. Howder, Washington, D. C. (Daniel J. McCauley, Jr., 
General Counsel, Alan B. Hobbes, Assistant General Counsel, Jno. W. Carters Jr, 
Attorneys for the Federal Trade Commission, on the brief). 


Enforcing FTC cease and desist order in Dkt. 7401. 
Before Lumparp, Chief Judge, WATERMAN and Moorg, Circuit Judges. 


Per CuriAM [Jn full text]: The petitioners, 
a family-owned corporation engaged in the 
manufacture of batting or quilting used for 
interlining material, and its two stockholders, 
bring this proceeding under §5 of the Fed- 
eral Trade Commission Act, 15 U. S. C. 
§ 45, to review a Commission order of Feb- 
ruary 17, 1960. At a hearing on charges of 
misbranding in violation of §§4(a)(1), 4 
(a) (2), and 9 of the Wool Products Label- 
mci Actor 1989, ols. U. Si Ces§ 68a) @): 
68(a) (2), 68g, the hearing examiner allowed 
into evidence eight samples of the peti- 
tioners’ materials, seven of which had been 
tested for fiber content by a chemist em- 
ployed by the Federal Trade Commission. 
The testing of the eighth sample was super- 
vised by a textile engineer employed by the 
Better Fabric Testing Bureau of New York. 
These experts described their testing proce- 
dures and testified that the samples marked 
as 100% reprocessed or reused wool in fact 
contained between 82% and 92.3% wool, the 
remainder being nylon, rayon, acetate and 
other miscellaneous fabrics. This percent- 
age fell below the 5% tolerance for orna- 
mentation permitted by § 4(a)(2)(A), and 
the number of samples indicated that the 
deviation was not due to “unavoidable devia- 
tions in manufacture.” The examiner there- 
fore ordered the petitioners to cease and 
desist from misbranding in violation of 
§§ 4(a)(2)(A) and 4(a)(2)(B), and furnish- 
ing false guarantees in violation of § 9. 

On appeal from the decision of the exam- 
iner, the Commission modified the exam- 
iner’s findings by deleting all reference to 
the sample which had been tested under 
the supervision of the New York expert 
since he did not personally perform the 
tests. It also modified the examiner’s order 
by proscribing violations of all of § 4(a) (2). 
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[Qualification of Experts] 


The petitioners’ attack on the tests con- 
ducted by the Commission’s chemist, who 
had previously performed 700 or 800 similar 
tests during her two years with the Com- 
mission, is devoid of merit. The variance in 
testing techniques between the two experts 
testifying for the Commission does not 
impeach the testimony of either. The Com- 
mission has the duty of passing on the 
qualifications of the experts who testify 
before it, and it may decide that both pro- 
cedures are proper. FTC v. Cement Institute 
[1948-1949 TrapE Cases J 62,237], 333 U. S. 
683, 716 (1948). See also Corn Products 
Refining Co. v. FTC [1944-1945 Tranr CASES 
{ 57,363], 324 U. S. 726, 739 (1945); Carter 
Products, Inc. v. FTC [1959 Trane Cases 
{ 69,390], 268 F. 2d 461, 496 (9th Cir. 1959), 
cert. demed, 361 U. S. 884. Moreover, it is 
unlikely that the allegedly “proper” proce- 
dure would have changed the ultimate fact- 
finding, since the percentages of wool content 
were substantially below those permitted 
by statute. 


[Commission's Wide Discretion] 


The petitioners further contend that the 
order could not require them to desist from 
violations of §4(a)(2)(C) of the Act— 
which requires that the manufacturer’s name 
be affixed to the wool product—when the 
trial examiner found expressly that the 
labels on their products conformed to that 
subsection. However, the Commission has 
wide discretion in choosing the remedy ade- 
quate for each particular situation, and we 
cannot say that it constituted an abuse of 
discretion to decide that related acts of 
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misbranding were likely enough to warrant The petition to set aside the Commis- 
strong preventive measures. FTC v. Man-  sion’s order is denied and an order directing 
del Bros., Inc. [1959 Trave Cases { 69,342], obedience pursuant to § 5(c) of the Federal 
359 U.S. 385 (1959). Trade Commission Act will issue. 


[1 69,869] United States v. Loew’s, Inc.; United States v.C & C Super Corp.; United 
States v. Screen Gems, Inc.; United States v. Associated Artists Productions, Inc.; United 
States v. National Telefilm Associates, Inc.; and United States v. United Artists Corp. 


In the United States District Court for the Southern District of New York. Civil 
Action Nos. 119-24, 119-284, 119-285, 119-286, 119-287, 119-288, respectively. Dated De- 
cember 2, 1960. 


Case Nos. 1331 and 1333—1337, respectively, in the Antitrust Division of the Depart- 
ment of Justice. 


Sherman Antitrust Act 


Block Booking—Conditioned Licenses—Express or Implied Refusal to Deal—A dis- 
tributor of motion picture feature films violated Section 1 of the Sherman Act when it 
licensed or offered to license one or more feature films to television stations on the con- 
dition that the licensee also license one or more other such films, and when it refused, 
expressly or impliedly, to license feature films to television stations unless one or more 
other such films were accepted by the licensee. Such conduct is unlawful under the deci- 
sions of the Supreme Court in the Paramount Pictures, Times-Picayune, and Northern Pacific 
Railway cases. The fact that the Paramount Pictures case was the only action which spe- 
cifically declared block booking to be illegal and that that decision was rendered in the 
setting of the particular case, involving other practices, was not controlling. 


See Combinations and Conspiracies, Vol. 1, J 2005.528. 


Block Booking—“Market Dominance”—“Distinct Products” Necessary for “Tie-in”— 
Motion Picture Films.—While a motion picture distributor did not have market dominance, a 
claimed essential element to an illegal tie-in arrangement, over feature motion picture films, 
each of its films was in itself a unique product and was copyrighted, and, therefore, the 
distributor had “market dominance” as to its own films. The films were not fungible, that 
is, they varied in theme, in artistic performance, in actors, and in audience appeal. The 
distributor was in a monopolistic position as to the tying product (its own feature films) 
because it had a complete monopoly or control of these particular films. Also, grades of 
feature films constituted different products, and, hence, the requirement that a tie-in 
involve “two distinct products” was met. 


See Combinations and Conspiracies, Vol. 1, J 2005.528. 


Block Booking—Offer to License in Blocks v. Conditional Licensing or Refusal to 
License—Evidence of Illegal Condition or Refusal.—A distributor of motion picture feature 
films had a legal right to offer its films in blocks or groups to television stations, since an 
offer to license in blocks or groups is not unlawful. However, a conditioning of the license 
of one or more films upon whether or not other films were also licensed is unlawful. 
Therefore, a great mass of evidence introduced to show such an offer, while relevant as 
background material, was not in and of itself proof of conditioning or block booking. In 
addition, it had to be established that the distributor refused to license films except in blocks 
or groups. Since the action involved alleged illegal contracts, abortive negotiations which 
broke down were not relevant, except as corroborative and background information. How- 
ever, the licensing contract itself need not contain a block booking clause. If the evidence 
showed that television stations sought to make selective purchases and that the distributor 
refused such selectivity and insisted upon the group being licensed as a whole, then, if the 
contract entered into was the result of such negotiations, there was a block booked con- 
tract, even though no clause to that effect was found in the written agreement. While 
salesmanship could be used to persuade television stations that it was desirable to license 
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films in blocks, illegality would result when a salesman refused to do business in any way 
other than by licensing films in a group. 


See Combinations and Conspiracies, Vol. 1, J 2005.528. 


Block Booking—Refusal to Sell on Selective Basis—Demand for Selectivity as Pre- 
requisite——A contention by a feature film distributor, charged with illegally block booking 
its films, that there could be no conclusion of a refusal to sell on a selective basis unless 
a television station made a “clear demand” for a smaller number of pictures was rejected. 
If such a demand were made and the distributor refused even to negotiate on this basis, 
the refusal would be established. Also, while a demand may be a prerequisite to a private 
treble damage action, it should not be a prerequisite in an action in which the Government 
is seeking an injunction. A specific demand is not a necessary prerequisite of a finding of 
refusal if there is sufficient other evidence to justify a finding that there was a refusal on 
the part of the distributor to deal except on a block booked basis. 


See Combinations and Conspiracies, Vol. 1, | 2005.528. 


Block Booking—Establishment of Unlawful “Tie-in” Licensing—Pricing Differentials 
—Failure to Furnish Individual Prices.—To establish block booking of motion picture 
films or an illegal tie-in though pricing differentials, it had to be shown that (1) in order 
to license a relatively small number of selected films a television station had to pay a price 
substantially as high as the price charged for a much larger package which included the 
desired films, (2) the price differential could not be satisfactorily explained by quality or 
desirability differences, (3) because of this differential, the station selected the larger 
package. 


In the absence of proof that individual prices were furnished to television stations, 
and in the light of unsuccessful attempts by stations to obtain selectivity, there was an 
inference that the group of films had to be taken as such or not at all. This was a sufficient 
showing of conditioning the licensing of some films on the licensing of other films to con- 
clude that resulting license contracts with the stations were block booked contracts. 


See Combinations and Conspiracies, Vol. 1, J 2005.528. 


Block Booking—Offer of Films in Packages—Legality of Refusal to Accept Counter 
Offers Before Exhaustion of Possibility of Package Sale-—A motion picture distributor not 
only had the right to offer packages of films to television stations, but it also had the right 
to refuse to consider counter offers at least until it had exhausted the possibility of a legal 
sale of the package to another customer. So long as the refusal was clearly known to the 
parties to be but temporary, pending negotiations with other customers for blocks of fea- 
ture films, and so long as the refusal was not actually a disguised form of conditioning 
intentionally employed to force the sale of unwanted films, the refusal was in good faith 
and permissible. Contracts arising from a station’s desire not to have any of the films 
offered to a competing station were not block booked. 


See Combinations and Conspiracies, Vol. 1, { 2005.528. 


Block Booking—Evidence of Unlawful Condition.—Horizontal Selectivity—The mere 
fact that a television station had the right of horizontal selectivity did not preclude a find- 
ing of block booking by a motion picture distributor. If the film distributor required that 
the station purchase a given number of lesser quality films as a condition to the sale of 
better films, then, regardless of the extent of the right of selection, that contract was block 
booked. This does not depend upon the number of films to be purchased or even the 
apparent balance or imbalance of the portions. The vice is conditioning—forcing the sale 
of one thing as a prerequisite to the sale of another. 


See Combinations and Conspiracies, Vol. 1,  2005.528. 


Block Booking—Evidence of Unlawful Condition—Emergence of Contract from 
Counter Proposal.—Where a contract for the licensing of feature films results from a 
counter proposal by a television station, it may be that the contract is not block booked. 
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However, if the counter proposal is actually a result of conditioning, that is, a result of a 
distributor’s earlier refusal to sell in units other than blocks, then the later contract is 
block booked, despite the fact that the proposal came from the buyer. 


See Combinations and Conspiracies, Vol. 1, J 2005.528. 


Block Booking—Elimination of Less Desirable Products—Retention of Block Booking 
Price.—A motion picture distributor’s refusal to accept from a television station a lower 
price for a group of films after less desirable films had been eliminated from the group 
was legally and economically proper. If the station chose to take only the better films 
offered, then it had to expect to pay more per picture. 


See Combinations and Conspiracies, Vol. 1, {| 2005.528. 


Block Booking—Contractual Disclaimer of Block Booking—Effect on Credibility of 
Witness.—The credibility of a witness’s testimony that motion picture films could be pur- 
chased only in a group was weakened somewhat by the fact that a contract which the 
witness’s company entered into with the distributor recited that the company acknowl- 
edges that the distributor offered each motion picture separately, without conditioning the 
licensing of one motion picture upon the licensing of any other motion picture. If the 
clause in the contract were false as claimed by the witness, it was strange that a business- 
man of the witness’s experience would sign a contract containing a false statement. 


See Combinations and Conspiracies, Vol. 1, J 2005.528. 


Department of Justice Enforcement and Procedure—Injunctive Relief—Block Book- 
ing—Refusal to License on Individual Basis——The Government was not entitled to an 
injunction prohibiting each of several motion picture distributors “from refusing to license 
feature films to television stations on a picture-by-picture, station-by-station basis,’ where 
it had been found that each of the distributors had unlawfully licensed one or more such 
films on the condition that the licensee also license one or more other such films. Such an 
injunction would be too broad insofar as the antitrust laws do not require that every owner 
of a product must be ready to offer such product for sale to anybody. Furthermore, the 
antitrust laws do not prevent an owner of television films from offering them in groups 
or blocks. An injunction prohibiting each of them from conditioning the licensing of one 
film on the licensing of another film would be appropriate, and such relief was necessary 
in view of the fact that more films were to be released to the television industry. 


See Department of Justice Enforcement and Procedure, Vol. 2, § 8233. 


Department of Justice Enforcement and Procedure—Injunctive Relief—Block Book- 
ing—Offer to Renegotiate Contracts—Reimbursement of Injured Third Parties —The 
Government was not entitled to a decree directing each of several motion picture distrib- 
utors, which had unlawfully conditioned the licensing of one film on the licensing of 
another film, to offer to renegotiate contracts entered into between each of them and tele- 
vision stations so as to give such stations an opportunity to license each of their films on a 
picture-by-picture and station-by-station basis. Such renegotiation included a payment for 
each film to be eliminated from a license and reimbursement for prints purchased of re- 
jected films. Under the law, the Government may prevent a continuing violation by secur- 
ing an injunction; however, nowhere in the law is there any authority to require a defendant 
in a Government suit to refund that which it has received, even under an illegal contract, 
and to pay that amount to a private party not a party to the action. The trial of the Goy- 
ernment action was not such as clearly to define the respective rights of the stations and 
the distributors; there were unresolved questions of venue, jurisdiction, and statutes of 
limitations; and the stations have an adequate remedy for damages in a private suit. Also, 
the defendants would be deprived of a jury trial. While the courts have taken action to 
correct a continuing violation of the laws, such as by divestiture orders, never before has 
the Government sought to require in an injunction proceeding that the defendants re- 
imburse third parties for injuries which the Government contends those third parties suf- 
fered as a result of the antitrust violations. 


See Department of Justice Enforcement and Procedure, Vol. 2, J 8233. 
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Department of Justice Enforcement and Procedure—Scope of Findings as to Illegality 
of Contracts—Effect of Possible Use of Government Judgment in Private Action.—In 
view of Section 5 of the Clayton Act, making a final judgment in a government action 
prima facie evidence against the defendants in a Private action, a court in a government 
action noted that it was careful in analyzing the evidence to find as instances of block 
booked contracts only those contracts where a fair preponderance of the evidence would 
support the position that such contract was in fact a block booked contract and hence illegal. 


See Department of Justice Enforcement and Procedure, Vol. 2, J 8233; Private En- 
forcement and Procedure, Vol. 2, J 9012.300. 


Department of Justice Enforcement and Procedure—Scope of Findings as to Illegality 
of Contracts—Necessity of Making Specific Findings—Where the record was replete with 
illustrations indicating a policy of block booking and there could be no question that the 
defendant adopted and operated under an unlawful block booking policy, it was beyond 
iy ae of the suit for the court to determine exactly which of its contracts were block 

ooked. 


See Department of Justice Enforcement and Procedure, Vol. 2, ¥ 8233. 


Department of Justice Enforcement and Procedure—Evidence of Block Booking— 
Unanswered Interrogatories—The failure of the Government to answer a defendant’s 
interrogatories concerning an alleged block booking contract barred the introduction of 
evidence pertaining to the negotiation of the contract. 


See Department of Justice Enforcement and Procedure, Vol. 2, J 8225. 
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Rivlin, Jack L. Lipson and Melvin Spaeth, Attorneys, Department of Justice. 
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York, N. Y., for Loew’s, Inc., Associated Artists Productions, Inc. and United Artists 
Corp.; Benjamin Melniker and Bernard Segelin, New York, N. Y., for Loew’s, Inc.; 
Mervin C. Pollak, New York, N. Y., for C & C Super Corp.; Myles J. Lane, Everett A. 
Frohlich, Joseph Taubman and Georgiana Koenig of Schwartz & Frohlich, New York, 
N. Y., for Screen Gems, Inc.; Justin M. Golenbock and Philip Mandel of Golenbock & 
Barell, New York, N. Y., for National Telefilm Associates, Inc. 


The complaints seek the Court to declare 
the following relief: 

(1) That the defendants have unlawfully 
contracted in restraint of interstate trade 


Opinion, Findings of Fact and 
Conclusions of Law 


GENERAL NATURE OF THE ACTIONS 


Dawson, District Judge [Jn full text]: 
These are six civil anti-trust actions insti- 
tuted by complaints filed by the United 
States in March of 1957. They allege viola- 
tions of §§ 1 and 3 of the Sherman Act, 15 
Witsx Cass Tad: 

The complaints allege, with respect to 
each defendant, that beginning in the latter 
part of 1956 and continuously since that 
time, the particular defendant has entered 
into, and refused to deal other than on the 
basis of, block-booking contracts. They de- 
fine “block-booking” as the sale or licensing 
of feature films to television stations for 
exhibition on television in a block whereby 
the licensing of one feature film is condi- 
tioned by the licensor upon the licensing by 
the licensee of one or more other feature 
films. 
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and commerce in the distribution of feature 
films in violation of §1 of the Sherman Act. 


(2) That defendants be enjoined from re- 
fusing to license feature films to television 
stations on a picture-by-picture, station-by- 
station basis. 

(3) That the Court direct the defendants 
to offer to renegotiate the existing contracts 
for block-booking entered into between them 
and television stations in the United States 
so as to give any said station an opportunity 
to license defendants’ feature films on a 
picture-by-picture, station-by-station basis. 


THE PARTIES AND JURISDICTION 


Defendant Loew’s, Incorporated is a cor- 
poration organized under the laws of the 
State of Delaware and transacts business 


| 69,869 


77, Al2 


and is found within the Southern District 
of New York. 


Defendant C & C Super Corp. is a corpo- 
ration organized under the laws of the State 
of Delaware and transacts business and is 
found within the Southern District of New 
York. 


Defendant Screen Gems, Inc. is a corpo- 
ration organized and existing under the laws 
of the State of California and transacts busi- 
ness and is found within the Southern Dis- 
trict of New York. Screen Gems is a 
wholly-owned subsidiary of Columbia Pic- 
tures Corporation, 


Defendant Associated Artists Productions, 
Inc. is a corporation organized under the 
laws of the State of New York and trans- 
acts business and is found within the South- 
ern District of New York. 


Defendant National Telefilm Associates, 
Inc. is a corporation organized under the 
laws of the State of New York and trans- 
acts business and is found within the South- 
ern District of New York. 


Defendant United Artists Corporation is 
a corporation organized under the laws of 
the State of Delaware and transacts business 
and is found within the Southern District 
of New York. 


Each defendant is engaged in interstate 
commerce and was, during the time covered 
by the complaint, engaged in the licensing 
of motion picture films for exhibition by 
television stations. 


There is no issue as to jurisdiction or 
venue in the case. 


THE COMMERCE INVOLVED 


Feature films are copyrighted motion pic- 
tures originally produced for exhibition in 
motion picture theatres. During the time 
covered by the complaints, feature films of 
various different producers were licensed 
for exhibition by television stations through- 
out the United States and were telecast by 
those television stations. This required the 
preparation of positive prints of the feature 
films and the shipment of those positive 
prints across state lines to television sta- 
tions in various states of the United States. 
It required the telecasting of such films 
which, in many cases, were telecast across 
state lines. The exhibition of such feature 
films on television stations involved inter- 
state commerce of a not insubstantial amount. 
There were released for exhibition on tele- 
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vision by the defendants, in the aggregate, 
not less than 9000 films and, during the 
period covered by the complaints, the de- 
fendants, in the aggregate, received com- 
pensation for the use of such films in an 
amount of not less than $110,000,000. 


PreE-TRIAL PROCEDURES 


After the cases were at issue, pre-trial 
procedures, both formal and informal, were 
conducted. The issues were explored and 
a pre-trial order entered defining the issues 
of fact to be tried. Since the Court found 
that all the actions involved similar and 
common questions of law and fact, a motion 
of the plaintiff for an order consolidating the 
six actions for trial was granted. This con- 
solidation order provided, however, that 
each action should be disposed of individu- 
ally, with separate opinion and separate 
findings of fact and conclusions of law in 
each action. 


An application was made by certain of 
the defendants for an order for a separate 
trial of the relief demanded in the action. A 
hearing was held and the Court found that 
it would be unable to dispose of the issue 
of the relief demanded in the absence of 
proof as to the facts and therefore denied 
the application. 


Other pre-trial hearings were held further 
to define and limit the issues to be tried and 
to identify the exhibits to be introduced at 
the trial and to pass upon objections with 
respect thereto. 


THE TRIAL 


The trial, which commenced on March 7, 
1960, lasted for 36 court days and resulted 
in a transcript of 6619 pages. During the 
progress of the trial the Court kept a run- 
ning summary of the evidence, segregated 
as to defendants and particular issues in- 
volved. Eight hundred twenty-one (821) 
exhibits were admitted into evidence. The 
Government called 45 witnesses. The de- 
fendants called 28 witnesses. 


The Court reserved decision on all mo- 
tions at the conclusion of the evidence and 
directed that the parties exchange main trial 
briefs and proposed findings of fact and 
conclusions of law. All of the briefs have 
been filed and the Court has given consider- 
ation thereto. 
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Tue Issues 


The issues involved in the actions are 
essentially the same. They are two-fold— 
(1) an issue as to whether it is a violation 
of the Sherman Act for a distributor of 
motion picture films to license such films 
to television stations for broadcast in groups 
or blocks—this is essentially an issue of 
law, and (2) if it is a violation of the Sher- 
man Act to offer and license feature films 
in groups or blocks, whether the defendants 
and each of them did offer and license the 
films in groups or blocks in such a way as to 
condition the sale or license of one film 
upon the purchase or license of other films. 
This is essentially an issue of fact. 


THE Law 


The Sherman Act prohibits, in general 
language, contracts in restraint of trade. 
Necessarily, over the years, the Supreme 
Court has had to delineate the types of con- 
tracts which in its opinion restrain trade. 
One category of such contracts is the tying 
contract, i. e., the conditioning of the sale 
of one product on the sale of another or 
other products. Early in the history of the 
anti-trust laws this practice was condemned. 


Early cases involved classic examples of 
tie-in sales where the license of a patented 
product was conditioned upon the purchase 
or use of certain non-patented products. 
Morton Salt Co. v. Suppiger Co. [1940-1943 
TrapDe Cases § 56,176], 314 U. S. 488, 491 
(1942) ; Ethyl Gasoline Corp. v. United States 
[1940-1943 Trape Cases J 56,013], 309 U. S. 
436, 459 (1940); International Salt Co. v. 
United States [1946-1947 TrapE CASES 
{ 57,635], 332 U. S. 392 (1947). 

The principle laid down in those cases 
was applied to the licensing of motion pic- 
ture films in United States v. Paramount 
Pictures [1948-1949 Trape Cases { 62,244], 
334 U. S. 131, 156 (1948). The Court said: 


U.S. v. Loew’s, Inc. 


oly of a single copyrighted picture that 
of another copyrighted picture which must 
be taken and exhibited in order to secure 
the first.’ That enlargement of the mo- 
nopoly of the copyright was condemned 
below in reliance on the principle which 
forbids the owner of a patent to condition 
its use on the purchase or use of pat- 
ented or unpatented materials. See Ethyl 
Gasoline Corporation v, United States [1940- 
1943 TravE CAsEs {[ 56,013], 309 U. S. 436, 
459; Morton Salt Co. v. Suppiger Co. [1940- 
1943 TRAvE Cases { 56,176], 314 U. S. 488, 
491; Mercoid Corp. v. Mid-Continent In- 
vestment Co. [1944-1945 TrapE CASES 
757,201], 320 U. S. 661, 665. The court 
enjoined defendants from performing or 
entering into any license in which the 
right to exhibit one feature is conditioned 
upon the licensee’s taking one or more 
other features. 


“We approve that restriction .. . 
Where a high quality film greatly desired 
is licensed only if an inferior one is taken, 
the latter borrows quality from the former 
and strengthens its monopoly by drawing 
on the other. The practice tends to equal- 
ize rather than differentiate the reward 
for the individual copyrights. Even where 
all the films included in the package are 
of equal quality, the requirement that all 
be taken if one is desired increases the 
market for some. Each stands not on its 
own footing but in whole or in part on the 
appeal which another film may have. As 
the District Court said, the result is to 
add to the monopoly of the copyright in 
violation of the principle of the patent 
cases involving tying clauses. 

* Ok Ox 


*x* * * 


“We do not suggest that films may not 
be sold in blocks or groups, when there 
is no requirement, express or implied, for 
the purchase of more than one film. All 
we hold to be illegal is a refusal to license 
one or more copyrights unless another 
copyright is accepted.” 


The Paramount decision has been referred 


“Block-booking is the practice of li- 
censing, or offering for license, one feature 
or group of features on condition that the 
exhibitor will also license another feature 
or group of features released by the dis- 
tributors during a given period. The films 
are licensed in blocks before they are 
actually produced. All the defendants, 
except United Artists, have engaged in 
the practice. Block-booking prevents com- 
petitors from bidding for single features 
on their individual merits. The District 
Court held it illegal for that reason and 
for the reason that it’‘adds to the monop- 
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to with approval on several subsequent 
occasions by the Supreme Court. See Times- 
Picayune v. United States [1953 TRADE CASES 
7 67,494], 345 U. S. 594, 608 (1953); North- 
ern Pacific R. Co. v. United States [1958 
TRADE CASES J 68,961], 356 U. S. 1, 9 (1958). 

See also, “The Validity of Tying Arrange- 
ments Under the Antitrust Laws,’ by Donald 
F. Turner, 72 Harv, L. Rev. 50, 53 (1958). 


It has been urged that the only anti-trust 
action which specifically declared block- 
booking to be illegal was the Paramount 
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case and that this decision was rendered in 
the setting of the particular case, involving 
as it did the broad area of monopoly and 
unfair practices. The decision itself was not 
limited to the situation growing out of 
monopoly or unfair practices. The recent 
opinion of the Court of Appeals for the 
Fifth Circuit on the petition for rehearing 
in Pape Television Company, Inc. v. As- 
sociated Artists Production Corp, [1960 TRADE 
Cases § 69,757], 279 F. 2d 217, 218 (Sth Cir. 
1960) seems adequately to dispose of this 
argument. That court said: 


“We recognize that the statement of an 
abstract legal principle, even when made 
by the Supreme Court, is a binding prec- 
edent only insofar as it is applied to the 
facts of the case in which the pronounce- 
ment is made. We further recognize that 
there is no case in which the only ‘anti- 
trust’ practice charged is the practice of 
block-booking. There may, therefore, be 
some merit in the argument that until 
such a case is before the court for deci- 
sion any general condemnation of block- 
booking, except in the circumstances in 
which it is practiced in the particular case 
is dictum. 


“In our search for decisions of the 
Supreme Court, either to control our 
action or to guide it, we are not infre- 
quently guided by a statement of general 
principles even though the statement is 
broader than is necessary to decide the 
case before the Court. It is difficult to see 
how the statement of the Supreme Court 
in the block-booking case and the ‘tie-in’ 
cases, Northern Pacific R. R. Co. v. United 
States [1958 TrapE Cases { 68,961], 356 
Wee Siatee Sass Ce 514-2 ee Beds 20) 545° 
Times-Picayune Publishing Co. v. United 
States [1953 Trape Cases { 67,494], 345 
OSes DEY PASE Cy LY ae el Oe 
1277; Black v. Magnolia Liquor Co., 355 
WR Ornette Gos we ean LUO: G2; EA Bid stad. '5. 
could be construed in any manner other 
than as a condemnation of every practice 
in which a party owning a legal monopoly 
over an article conditions the sale or 
licensing of that article upon the agree- 
ment of the other party to buy or bargain 
as to another product... .” 


The Trial Court, in its pre-trial order in 
this action, therefore defined the issues of 
fact to be tried as follows: 


“Whether defendant has (a) licensed, 
(b) offered to license one or more of its 
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feature films to television stations on a 
condition that the licensee also license 
one or more other such feature films;” 
and 

“Whether defendant has refused, ex- 
pressly or impliedly, to license any of its 
feature films to television stations unless 
one or more other such feature films were 
accepted. by the licensee.” 


The Court concludes that if the answer to 
these issues is in the affirmative, a defendant 
has violated $1 of the Sherman Act under 
the decisions of the Supreme Court which 
have been adverted to. Whether the deci- 
sions of the Supreme Court on the issue are 
correct or not is a matter which should be 
argued in the Supreme Court. A district 
court is bound by the decisions of the Su- 
preme Court and the effect of such previous 
decisions does not seem open to doubt. 


The issue of fact therefore is: Were 
feature films licensed by the defendants to 
television stations on condition that they 
also license one or more other films? 


It would be appropriate at this point to 
indicate what activities would be accepted 
as evidence of such conditioning and what 
might not. 


In the first place, it is clear that the de- 
fendants had a legal right to offer their 
films in blocks or groups.* An offer to 
license in blocks or groups is not illegal, 
but a conditioning of the license of one or 
more films upon whether or not other 
feature films were also licensed is illegal. 
Therefore, the great mass of evidence in- 
troduced to show that the defendants offered 
their films in blocks or groups, while rele- 
vant as background material, is not in and 
of itself proof of conditioning or block- 
booking. ‘The Government had to establish, 
in addition, that defendants refused to license 
films except in blocks or groups. The Court, 
in its findings of fact, finds block-booking 
to exist only in those cases where the facts 
show such refusal to license one or more 
films and show that such refusal constituted 
a condition, in that it was imposed in order 
to compel the respective licensees to pur- 
chase other and additional films. 

Since this action involves contracts which 
are alleged to be in violation of the Sherman 
Act, we are not here concerned, except as 


* ‘We do not suggest that films may not be 
sold in blocks or groups, when there is no re- 
quirement, express or implied, for the purchase 
of more than one film. All we hold to be illegal 
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is a refusal to license one or more copyrights 
unless another copyright is accepted.’’ United 
States v. Paramount Pictures [1948-1949 TRADE 
CASES {[ 62,244], 334 U. S. 131, 159 (1948). 
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corroborative and background information, 
with abortive negotiations which broke down 
before licenses or contracts were arrived at. 
It is the contract, and not incomplete nego- 
tiations which, under the issues posed by 
the pleadings, must be examined in order 
to reach a determination as to the legality 
or illegality of the transactions. This does 
not mean that the contract itself must con- 
tain a block-booking clause. If the evidence 
shows that the television stations sought to 
make a selective purchase and that de- 
fendant refused such selectivity and insisted 
upon the group or package being purchased 
as a whole, then, if the contract entered into 
was the result of such negotiations, we have 
a block-booked contract, even though no 
clause to that effect is found in the written 
agreement. 

An important question is this: What evi- 
dence is sufficient to show refusal to license 
except upon a block-booked basis? 

The defendants urge that the evidence 
upon which the Government relies is evi- 
dence of salesmanship on the part of their 
employees, rather than a refusal to break 
the packages of films offered. This is, of 
course, an issue of fact. The Court recog- 
nizes that the employees of the defendants 
had a right to try to license as many films 
as possible, so as to increase the revenue of 
their employers. They had a right to license 
films in blocks or packages and to use argu- 
ments to persuade the licensees that it was 
desirable to purchase the films in blocks or 
packages rather than individually. Illegality 
would enter only when representatives of 
the defendants refused to do business in any 
way other than by licensing the feature 
films as part of a package. 

The defendants also urge that there can 
be no conclusion of a refusal to sell on a 
selective basis unless a television station 
made a “clear demand” for a smaller num- 
ber of pictures. This again presents an issue 
of fact. Of course, if a demand is made for 
a smaller number of features and the de- 
fendant refused even to negotiate on this 
basis, the refusal is established. 

But, is a demand a prerequisite to a finding 
of refusal? There may be an inference that 
it is in certain opinions in treble-damage 
actions. J. J. Theatres v. Twentieth Century- 
Fox Films Corp. [1954 Trave Cases J 67,757], 
212 F. 2d 840, 845 (2d Cir. 1954); Royster 
Drive-In Theatres, Inc. v. American Broad- 
casting-Paramount Theatres, Inc, [1959 TRADE 
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Cases { 69,377], 268 F. 2d 246, 251 (2d Cir. 
1959), cert. denied, 361 U. S. 885 (1959); 
Milwaukee Towne Corp. v, Loew's, Inc. [1950- 
1951 Trape Cases { 62,891], 190 F. 2d 561, 
568 (7th Cir. 1951), cert. denied, 342 U.S. 
909 (1952). This may well be a rule of law 
applicable as to the allowance of damages in 
a private anti-trust action, but it can hardly 
be laid down as a rule of law in an action 
in which the Government is seeking an in- 
junction. Furthermore, as Judge Wash- 
ington said in the Royster case, “Perhaps on 
occasion circumstances may excuse the 
lack of demand.” (P. 251.) The Court does 
not believe that a specific “demand” is a 
necessary prerequisite of a finding of refusal 
if there is sufficient other evidence to justify 
a finding that there was a refusal on the 
part of the distributor to deal except on a 
block-booked basis. 


The defendants urge that “there is no 
market dominance by any defendant and 
hence there can be no illegal tie-in.” There 
can be no dispute that the evidence showed 
that no defendant had market dominance 
over the feature film market as such. Each 
defendant owned its own feature films. 
There were numerous feature films on the 
market and there was intense competition 
among the defendants to market their own 
films. However, each film was in itself a 
unique product. Each film was copyrighted. 
Each film was unique in its subject matter 
and presentation. Each defendant had mar- 
ket dominance as to its own feature films. 
Nor were feature films fungible. They were 
all films, it is true, but they varied in theme, 
in artistic performance, in stars, in audience 
appeal, etc. Certainly each defendant was 
in a monopolistic position as to the tying 
product—which was its own feature films— 
for it had complete monopoly or control of 
those particular films. True, it did not con- 
trol all the feature films in the country, but 
neither did Northern Pacific Railway Com- 
pany control all the real estate in the entire 
country. See Northern Pacific R. Co, v. 
United States [1958 TrapeE Cases { 68,961], 
356 U.S. 1 (1958). 


Defendants also urge that 


“Without separate markets for the ‘tied’ 
and ‘tying’ products, there can. be no 
illegal tie-in.” 

They urge in support of this argument that 
grades of the same product, i. e., feature 
films, are not the subject of an illegal tie-in. 
This is certainly contrary to the decision in 
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the Paramount case and it is certainly con- 
trary to the philosophy of the tie-in cases. In 
order to be a “tie-in” there must, of course, be 
two distinct products, but grades of feature 
films might constitute different products. To 
say that a television station may not license 
“Gone With The Wind” unless, at the same 
time it licenses “Getting Gertie’s Garter” is 
just as much a tie-in of disparate products as 
to say a buyer may not purchase a certain salt 
machine unless he also buys a particular 
brand of salt. 


Tue NATURE OF THE TELEVISION INDUSTRY 
AND THE USE THEREIN OF 
FEATURE FILMS 


In order to understand the evidence in 
the case, it is necessary to understand the 
nature of the television industry and the use 
of feature films in connection therewith. 


The evidence is undisputed that a num- 
ber of motion picture companies, by the 
early part of 1956, had accumulated a large 
number of old films which had been dis- 
played in motion picture theatres but had 
run their course in those theatres. The mo- 
tion picture companies concluded that these 
old films, known in the trade as “pre-1948 
films” might have a market in the television 
industry. These films were known as “feature 
films,” which are defined in the complaint 
as meaning “copyrighted motion pictures of 
four reels or more in length, including 
Westerns but excluding motion pictures of 
.strictly educational, religious or industrial 
character.” The evidence indicated that there 
-were numerous motion picture companies 
which had libraries of old feature films 
available for television early in 1956, when 
they decided to market them to the televi- 
‘sion stations. The number of feature films 
available: at that time was approximately 
2500.* All were copyrighted. The business 
of licensing feature films to television was, 
in 1956, a relatively new and unique busi- 
ness. What was being marketed was a 
residual by-product in the sense that these 
were old motion pictures, made for theatrical 
exhibition years earlier, resurrected for dis- 
play in a new medium. 


Unlike the use of feature films in motion 
picture theatres, the viewers did not pay for 
the film, The television stations secured 
their revenue from advertisers. In order to 
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secure this advertising revenue it became 
necessary that the stations have viewers and 
for the purpose of securing viewers the 
television stations provided what they called, 
with more or less justification, entertain- 
ment. This might be live entertainment or 
it might be provided by the use of motion 
picture films. The advertiser was charged 
by the station for the time devoted to the 
presentation of his advertisement. If the 
advertisement was shown in conjunction with 
a feature film, the advertiser had no choice 
as to the film shown. He was concerned 
with the average audience exposure to his 
advertisement, which depended in part on 
the station’s rating, and this rating would 
be determined by the over-all appeal of the 
entire program, not by the appeal of any 
particular feature film shown. 


There was no single television market to 
which sales could be made. There are about 
522 television stations in the United States, 
divided into approximately 240 markets. A 
television market consists of the geograph- 
ical area reached by the signals of a par- 
ticular station. One market, such as New 
York, might have many stations, but in 
various parts of the country there is only 
one station to a market. Thus in marketing 
feature films to television stations there 
could never be a standard price for films 
throughout the country. The price would 
vary from market to market, depending in 
in large part on the size of the particular 
market. 


It also became necessary, as a result of 
this market condition, for a motion picture 
company to enter into licensing activities 
with respect. to each market. If there was 
more than one station in a market, the 
purchasing or licensing by one station of 
certain feature films would effectively block 
the sale of those films to any other stations 
in the same market, because the stations in 
each market expected exclusivity, at least 
for a certain period of time, when they 
secured the right to show a feature film on 
their station. 


Motion picture films were in direct com- 
petition with all other types of television 
entertainment, including live shows, taped 
shows and films made especially for tele- 
vision presentation. Just as those programs 
varied in audience appeal so also there was 


* At the present time there are approximately 
9,000 to 10,000 feature films available for li- 
censing to television stations. 
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a difference in the audience appeal of dif- 
ferent feature films, each one of which was, 
in a certain sense, a unique product. 


GENERAL FINDINGS oF Fact as To ALL 
DEFENDANTS 


In each case the alleged conditioning was 
an issue of fact. The Court has therefore 
been careful not to hold any contract to be 
“block booked” where the evidence failed 
to meet the test set forth in the pre-trial 
order. The Government presented evidence 
seeking to establish that in the aggregate 
and among all the defendants there were 
68 block booked licensing agreements en- 
tered into. The Court has analyzed the 
evidence in each of these transactions with 
the conflicting versions of evidence given 
by the defendants’ witnesses. It has indi- 
cated hereinafter and in the findings of 
fact which of the transactions may be 
deemed to establish the type of conditioning 
which meets the test set forth in the pre- 
trial order. There were many other licenses 
entered into which did not involve block 
booking. 

In view of the provisions of §5 of the 
Clayton Act, Title 15 U. S. C. § 16, making 
a final judgment in this action prima facie 
evidence against defendants in any action or 
proceeding brought by any other party 
against said defendants under the antitrust 
laws with respect to all matters where such 
judgment or decree “would be an estoppel 
between the parties thereto,” the Court has 
been careful in analyzing the evidence to 
find as instances of block booked contracts 
only those contracts where a fair prepon- 
derance of the evidence would support the 
position that such contract was in fact a 
block booked contract. 


This caution on the part of the Court has 
been necessary because it became obvious 
during the trial that certain of the wit- 
nesses from the television stations were 
interested in establishing the basis for 
future suits and their testimony may have 
been colored by this desire.* In fact the 
Court would be less than frank if it did not 
state that senior trial counsel for the Gov- 
ernment gave the impression, from time to 
time, that he was not so much interested 
in establishing the principles for which the 
suit ostensibly was brought, as in laying a 


* See, for example, the testimony of E. K. 


Jett, vice president of WMAR-TV of Baltimore, 
Md. ‘We are not asking for renegotiation. 
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foundation, at the Government’s expense, 
for future treble damage actions to be 
brought by television stations against the 
defendants. 


However, the evidence is sufficient to in- 
dicate that defendants and each of them, in 
the period covered by the action, have at 
times licensed or offered to license one or 
more feature films to television stations on 
condition that the stations also license one 
or more other feature films; and that certain 
license agreements conditioned by such con- 
duct have been entered into by the defend- 
ants and each of them. 


The evidence presented to the Court 
showed that there was keen competition 
between the various motion picture com- 
panies for the licensing of their feature 
films so the television stations throughout 
the country. There was no issue of mo- 
nopoly, combination or conspiracy in the 
case. 


Findings of Fact Relating Specifically to 
the Defendant Loew’s, Inc. 


The evidence showed that the policy of 
defendant Loew’s, Inc., a Delaware corpo- 
ration, in connection with the distribution 
of its feature films to television stations, 
may be divided into two periods of time: 
the first, that from June 1956 to April 1957; 
and the second, that following April 1957. 


On or about June 20, 1956, Loew’s de- 
cided to release its pre-1948 feature films 
for general distribution to television sta- 
tions, after discarding alternative plans to 
sell its library of films outright on a capital 
gains basis or to work out a lease-guarantee 
arrangement with an independent syndicate. 
They determined to make the sales through 
their own sales organization which had to 
be set up for that purpose. At that time 
Loew’s had 723 pre-1948 feature films which 
in bulk they designated as their “library.” 
However, they did not have, at that time, 
the necessary prints for the showing of 
these films on television. The television 
stations required 16 mm. films, whereas 
the motion picture theatres had required 
35 mm. films. Nor did Loew’s at that time 
have any sales organization to handle the 
sales of the films to television stations, It 
therefore began to organize a sales force 


But, if, as a result of this trial, renegotiation 
should be permitted, then we want to get on the 


gravy train.”’ 
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and to train this force. It also set up pro- 
cedures for preparing the pre-1948 feature 
films for release to television, including the 
reduction of the films to 16 mm. and the 
change of color film to black and white 
film. It was found that of the total number 
of feature films then available only 70 had 
been reduced to the 16 mm. size, and of 
the 70 only 20 were found, upon inspection, 
to be usable, because of decomposition of 
the balance. By December 31, 1956 Loew’s 
had assembled out of its entire library of 
723 films only 150 16 mm. features for 
release to its licensees. 


When Loew’s decided in June, 1956, to 
release its pre-1948 feature films for distri- 
bution to television, it followed this up with 
a publicity announcement to the trade which 
resulted in numerous inquiries from stations 
in all parts of the country as to the possi- 
bility of leasing the entire library, coupled 
with specific requests to obtain the Loew’s 
features on an exclusive basis. 


Loew’s had the right to sell or license its 
films in those locations which would pro- 
duce for it the maximum revenue. This it 
could do best by entering into an arrange- 
ment with television stations for the sale 
or license of its entire library as one trans- 
action in each market. It decided that it 
would first try to sell the one hundred best 
markets, which would have the greatest 
need for its entire library at the substantial 
price it determined to ask. By March 1957 
some 20 full library deals had been con- 
summated, none of which involved requests 
from television stations for fewer films than 
the entire library. 


It was the contention of Loew’s that it 
was not in a position during this early period 
to offer its films on an individual basis be- 
cause it did not have the prints available 
and because it had not yet established a 
basis for a price schedule for individual 
pictures for the numerous television sta- 
tions which existed in various markets 
throughout the country. 


Mr. Barry, who was in charge of organiz- 
ing the distribution of Loew’s feature films 
to television stations, testified that Loew’s 
contemplated individual sales of films to the 
television stations which did not wish to 
purchase the entire library, but in the be- 
ginning he could not determine what he had 
to sell and how soon prints would be avail- 
able. He pointed out that in a full library 
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sale, which might take seven years to play 
off in a television market, the station would 
not need the prints immediately but that 
a buyer who sought to purchase selected 
films would need the product immediately, 
which Loew’s could not furnish because of 
the delay caused by the conversion of the 
prints. 

That it was Loew’s initial policy to license 
its features on a full library basis only was 
not disputed by this defendant, it being 
conceded by counsel for Loew’s that such 
a policy was in effect during the period from 
August of 1956 to about March of 1957. 


Negotiations for the sale of half library 
and smaller groups of films commenced as 
early as November or December of 1956, 
but no such contracts were consummated 
at that time. 


Evidence was introduced of nine separate 
negotiations conducted by Loew’s during 
this period from August 1956 to and includ- 
ing April of 1957. In each instance the 
entire Loew’s library, consisting of 723 
titles, was initially offered in its entirety. 
The evidence was clear and undisputed, and 
not contradicted by defendant, that Loew’s 
during this period was interested only in 
the sale of its entire library. Out of the 
nine negotiations, concerning which testi- 
mony was given, in only two did the tele- 
vision stations make specific counter proposals 
to license a limited number of titles. These 
were stations WMAR and WTOP situated 
in Baltimore, Maryland and Washington, 
D. C., respectively. With respect to one 
of these stations (WMAR) Loew’s subse- 
quently offered its library in three groups 
of 100 titles each with the station permitted 
to select a cross-section of films from each 
of the three groups. In other negotiations 
Loew’s refused to negotiate on other than 
the full library basis. These negotiations 
were with stations KMGM, WCDA, WHIZ, 
WXEX and WTAR. 


On April 5, 1957 Loew’s determined that 
it would offer to sell or license the feature 
films in its library on an individual basis, 
if the television stations desired to nego- 
tiate on that basis, This determination may 
have been stimulated by the filing of this 
action on March 27, 1957. An announce- 
ment of this new sales policy was issued on 
April 5, 1957 to all sales personnel and an 
advertising campaign was instituted in vari- 
ous trade journals to the same effect. The 
following full page advertisement appeared 
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in a May 1957 edition of “Variety,” a 
nationally recognized trade journal of the 
entertainment business: 


“Pick a number from 1 to 723. No 
matter how many feature films your sta- 
tion programs, MGM-TV has a plan to fill 
your needs, a plan that will bring you 
higher audience ratings and bigger sales 
increases than you ever imagined. For 
‘one time’ impact, choose single pictures 
individually priced in keeping with their 
fabulous audience appeal. Or, for maxi- 
mum economy, choose one of the already- 
packaged groups consisting from 100 to 
700 titles of the greatest motion pictures 
ever produced.” 


Mr. Barry, who was in charge of tele- 
vision sales for Loew’s, testified that since 
this date in April 1957 it has been the un- 
qualified policy of Loew’s to negotiate and 
license its features on an individual basis, or 
on a group basis, as the customer wished. 
He stated that prices for individual titles 
were furnished potential customers and the 
per title price was always open to negotia- 
tion, with such factors as the size and value 
of a particular market and the strength of 
the competition being taken into account. 
He testified that at no time subsequent to 
April 5, 1957 was the sale of any feature 
film conditioned on the taking of other 
features.* 


Testimony was given as to eleven sep- 
arate negotiations conducted by Loew’s 
subsequent to April 5, 1957, ten of which 
resulted in the execution of licenses. In 
these licenses a clause substantially as fol- 
lows appeared: 


“Licensee hereby acknowledges that dis- 
tributor has furnished licensee a list and 
description of all pictures distributor has 
made available for broadcast in the li- 
censed territory and that distributor has 
granted licensee an opportunity to license 
any and/or all of said pictures. Licensee 
further acknowledges that it has selected 
from said list the pictures listed on Sched- 
ule A attached hereto, that said pictures 
were licensed as a group solely for the 
convenience of licensee, and that distribu- 
tor has not conditioned the license of any 
picture listed on Schedule A upon the 


* An analysis of all Loew’s licenses entered 
into from the initial distribution of its features 
to date indicates that out of a total of 203 con- 
tracts, 137 (all of which were negotiated subse- 
quent to April of 1957) were for less than the 
full library. Of that number, 89 contracts con- 
sisted of ‘‘special selections,’’ i. e., licenses 
which deviated in number of films purchased 
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licensing of any other picture listed on 
Schedule A. Licensee further acknowl- 
edges that it has selected from the fore- 
going list the pictures listed on Schedules 
B, C, D and E attached hereto, and that 
the option relating to said pictures as a 
group is solely for the convenience of li- 
censee, and that distributor has not condi- 
tioned the licensing of any pictures listed 
on such schedule upon the licensing of any 
other picture listed on such schedule.” 


In each of these eleven instances Loew’s 
offered its entire library, or half of a library, 
or pre-selected groups of 100 features each. 


In only two of the eleven negotiations 
does it appear that Loew’s conditioned the 
licensing of certain films on the licensing of 
additional films. These two negotiations in- 
volved stations KWTYV located in Okla- 
homa City, Oklahoma and WBRE, located 
in Wilkes-Barre, Pennsylvania. In these 
negotiations Loew’s apparently failed to fur- 
nish the stations with individual prices. At 
the same time Loew’s refused these sta- 
tions’ requests for selectivity among the 
films in the groups. 


(1) Station KWTV, of Oklahoma City, 
Oklahoma, which entered into a license on 
March 12, 1958, indicated to Messrs. Har- 
per and Gresham that it wished to purchase 
only 500 titles out of the entire Loew’s 
library. The testimony was that both repre- 
sentatives of defendant stated that there 
could be no selection of individual films 
made from the library. 


(2) Station WBRE, of Wilkes-Barre, 
Pennsylvania, concluded a license with the 
defendant dated August 28, 1958. The gen- 
eral manager of this station testified that he 
requested the right to select a group of 100 
features out of each of the three packages 
of 100 films being offered, and was told by 
both Messrs. Mowrey and Morin of Loew’s 
that this was not possible. 


It is significant that in both of the above 
negotiations the defendant failed to provide 
individual prices for each picture in the li- 
brary or packages of features which it offered 
to license, in view of the claim that since 
April of 1957 such price lists were fur- 


from the normal packages offered by Loew’s 
during this period. Although these latter con- 
tracts, standing alone, do not serve as proof 
that each negotiation resulted in a selective 
purchase, they provide some indication that 
Loew’s was attempting to effectuate its policy 
of providing its licensees with an opportunity 
to negotiate on a picture by picture basis. 
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nished potential station licensees as an in- 
tegral part of defendant’s avowed policy of 
promoting selective purchases. In the ab- 
sence of proof that such individual prices 
were furnished, and in light of the unsuc- 
cessful station attempts to obtain selectivity, 
the inference remains that the package had 
to be taken as such or not at all, a sufficient 
showing of conditioning to conclude that 
the contracts were block booked contracts. 


In three of the contracts about which 
testimony was received, the Government con- 
tends that illegal tie-ins resulted through 
Loew’s use of pricing differentials. 


To establish an illegal tie-in through pric- 
ing differentials it would seem that three 
things must be shown. First, in order to 
license a relatively small number of selected 
films the station must pay a price substan- 
tially as high as the price charged for a 
much larger package which includes the 
desired films. Second, the price differential 
cannot be satisfactorily explained by quality 
or desirability differences. Third, because of 
this differential the station selected the lar- 
ger package. 


The Government’s proof does not meet 
this burden. In two negotiations the Gov- 
ernment has contended that at certain times 
comparisons between Loew’s initial package 
offer and the selective offer evidence a signif- 
icant price differential, Yet by the time of 
execution of the contracts the terms of these 
agreements bear little resemblance to the 
original offers either in price or quantity of 
films. The differentials formerly present have 
vanished. 


A third situation where the Government 
relies on this theory does not even reveal 
a significant price differential in the original 
offer of Loew’s. 


Of the remaining six negotiations on which 
testimony was given, five resulted in the 
formation of contracts. Of these one is not 
before the Court due to the Government's 
failure to answer interrogatories. Another 
is not cited by the Government as block 
booked. 


The remaining three contracts manifest 
no unlawful conditioning. The negotiations 
leading to these contracts must be reviewed 
in light of the then advertised policy of 
Loew’s to sell from 1 to 723 films. One 
station made no request at all for selectivity 
although it had been advised of its right to 
select any number of pictures that it desired. 
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The other two informed Loew’s of their 
hesitance to sign contracts indicating that 
the right of selectivity existed in their nego- 
tiations. Loew’s responded by letter, stat- 
ing that it was willing then as before to 
license its films individually or in combina- 
tions. Neither station acted upon this pro- 
posal. With respect to these two stations, 
therefore, while there were station inquiries 
as to selective purchases, the stations did 
not accept Loew’s subsequent offers of se- 
lectivity and it cannot be said that the con- 
tracts were block booked. 


Findings of Fact Relating Specifically to 
the Defendant C & C Super Corp. 


C & C Super Corp. (hereinafter called 
“C & C”) is a Delaware corporation with 
its principal place of business in New York. 
Its name has now been changed to Tele- 
vision Industries, Inc. 


During the latter part of 1955, C & C 
negotiated with RKO-Radio Pictures, Inc. 
for the grant of telecasting rights in some 
742 RKO feature motion picture films, which 
were known as the “RKO Library”. These 
negotiations led to the execution of an agree- 
ment on December 22, 1955 whereby C &C 
obtained the right to license these films to 
television stations for telecasting, subject to 
certain reservations. The price to be paid 
by C & C for the rights under the contract 
was $15,200,000. To secure the necessary 
financing C & C negotiated a loan with 
First National Bank of Boston for an amount 
equal to 100% of the sum payable to RKO. 
In order to get the bank loan, C & C se- 
cured a guarantee from International Latex 
Corporation that would enable C & C to 
repay the obligation to the First National 
Bank of Boston. In exchange for large 
quantities of television spots to be turned 
over by C & C for advertising of the Latex 
products, International Latex agreed to pay 
specified sums to'C & C. Under the Latex 
agreement television rights in the RKO 
films could not be sold or transferred, ex- 
cept subject to the rights of Latex. C & C 
was obligated to use its best efforts to trade 
television rights for advertising spot time 
assignable to Latex in barter contracts with 
television stations in the first one hundred 
markets in the United States. Before any 
such barter contract would entitle C & C to 
compensation from Latex, the television 
contract had to meet certain minimum specifi- 
cations with respect to the spots made avail- 
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able for Latex use. Originally this had to 
be ten 60 second spots, seven days a week, 
for a minimum of thirty-six consecutive 
months. After a period of unsuccessful nego- 
tiation, it was agreed that the demands made 
necessary by the first Latex agreement were 
unreasonable and impractical. These were, 
therefore, altered by an amendment to the 
agreement on August 1, 1956. This amend- 
ment reduced the minimum number of daily 
spots required to entitle C & C to com- 
pensation from Latex to six instead of ten. 


In order to comply with its contractual 
obligations, C & C began to market the 
RKO films to television stations, securing 
in exchange therefor television advertising 
spots to be made available to Latex. The 
RKO library was broken down by C & C 
into packages of varying sizes which could 
be selected by the station. The station, in 
any event, had to furnish the minimum num- 
ber of spots for advertising Latex products. 
No procedure was developed for marketing 
an individual picture or small numbers of 
pictures, and under the barter arrangement 
provided in the C & C contract it was not 
possible for C & C to negotiate except for 
packages or groups which would produce 
the minimum number of advertising spots to 
be provided for Latex. Of course, a tele- 
vision station did not have to take all the 
pictures in a group, but it had to provide 
the minimum number of spots fixed as com- 
pensation for a package, whether it took 
one or all of the pictures. The net effect of 
this arrangement was that there was no 
opportunity for bargaining for individual pic- 
tures or for small numbers of pictures. The 
package proposals were presented to the 
C & C salesmen with instructions to the 
general effect that these were the only deals 
C & C had to offer to the stations. Although 
C & C sometimes permitted a station lim- 
ited selection of pictures, this was always 
subject to the requirement that the mini- 
mum number of advertising spots be pro- 
vided, which had the effect of forcing the 
sale of pictures in groups or packages. 

On these fundamental facts there seems 
to be no substantial dispute between the 
parties. 

When the films were first offered to tele- 
vision stations by 'C & C, the initial sales 
proposal was to license the entire library of 
742 features to a station in perpetuity in 
exchange for ten 60 second television spots 
per day, seven days a week for five years, 
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plus a number of radio spots and a cash 
license fee, or half the library in exchange 
for ten 60 second television spots per day 
for three years, plus 60% of the radio spots 
and license fee fixed for the entire library. 
After the amendment of August 1, 1956 it 
was provided that the library could be 
broken down in the following manner: In 
addition to varying cash charges the films- 
to-spot plan was as follows: 


; (1) 742 features in exchange for ten tele- 
vision spots per day over a five year period 
in the first one hundred markets; 


(2) 371 features in exchange for ten tele- 
vision spots per day for three years in the 
first one hundred markets; this was later 
changed to six spots per day for five years; 


(3) 222 features in exchange for six spots 
a day for three years in the first one hun- 
dred markets; 


(4): 445 features in exchange for ten spots 
a day over a three year period in the first 
one hundred markets; 

(5) 400 features in exchange for ten spots 
a day for five years in markets ranked 101 
through 240; 

(6) 240 features in exchange for ten spots 
a day for five years in markets ranked 101 
through 240; 


(7) 126 features in exchange for six spots 
a day for three years. 


The general manager of C & C testified 
that when the library was first offered to 
television stations the C & C sales force 
was instructed not to invite offers for any 
individual features. He also testified that 
C & C had no objection to and never refused 
a station’s request for selectivity, so long 
as the station provided the minimum num- 
ber of spots called for. There is, however, 
a substantial body of testimony denying this 
right of selection. In any event, all parties 
agree that the minimum number of spots 
always had to be provided for the Latex 
advertising. 

Thus |C & C found itself in a corner, In 
order to complete the RKO purchase, it had 
obtained the Latex guarantee. In order to 
obtain the Latex guarantee, C & C had 
executed the Latex agreement. Under the 
Latex agreement C & C could license films 
only if it could deliver a large quantity of 
advertising spots. Unless it could deliver 
stipulated minimum numbers of spots, it 
could not license any films. 
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This then was the situation: C & C had 
a schedule of minimum charges. These 
charges related to specified maximum num- 
bers of films, e.g., ten spots a day for five 
years, 742 features; six spots for three years, 
222 features. Packages were then prepared 
to complete the offer, i.e., in return for ten 
spots a day for three years the station could 
choose to take the 371 films comprising 
either “Royal A” or “Royal B.” Films were 
generally preselected by C & C. They would 
refuse to consummate any sale for less than 
a stipulated minimum return, C & C never 
said “you must take all 371 or 222 of these 
films.” They merely said “you must pay for 
all 371 or 222 films.” 


The Latex agreement forced C & C to 
set minimum fees. This, in effect, forced 
C & C to sell only in groups or packages. 
C & C was not equipped to deal in terms 
of individual or small numbers of films. The 
Latex agreement, by requiring a minimum 
number of spots, forced C & C to adopt a 
company policy of block booking. By con- 
ditioning every sale on a minimum price, 
the stations, if they wanted any features, 
had to take, or at least pay for, a fixed 
group of pictures. 


Evidence was entered indicating that from 
January 1956 to the date of the trial C & C 
entered into fourteen separate negotiations 
with television stations throughout the country, 
nine of which resulted in contracts for either 
the full library or for packages of features 
designated by C & C.* Many aspects of the 
negotiations exemplify C & C’s block book- 
ing policy. 


In two instances stations told C & C 
that they would prefer to lease fewer films 
in return for fewer spots; and, on both oc- 
casions, were informed that this would not 
be possible due to the rigidity imposed on 
C & C under the Latex agreement. (KMGM 
of Minneapolis, Minnesota and WXEX of 
Petersburg, Virginia). When KMBC of 
Kansas City, Missouri, reviewed the 445 
films being offered, it considered fifty un- 
desirable. But upon being told that if it 
did not take the fifty there would be no 
abatement in the number of spots due 

* 1. KMBC, contract of 4-6-57 for 445 features. 

2. KMGM, contract of 5-1-57 for 222 features. 


3. KTVW, contract of 11-12-56 for 742 fea- 
tures. 

4. WHTN, contract of 2-12-57 for 222 features. 

5. WFIL (Triangle Publications Inc.), con- 
tract of 4-16-56 for 742 features. 
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C & C, KMBC took all 445. KMGM had 
a similar experience under its contract even 
though certain of the films were unplayable 
since they had a foreign language sound 
track. 


WXEX’s purchase of 444 features was 
comprised of a base block of 371 which it 
could choose from one of two balanced 
halves of the library and an additional 
smaller group of films. This latter group 
was to be chosen from among five balanced 
sets of 70 films each. WXEX was granted 
the “complete right of substitution” from 
these groups. But it could only substitute 
an “A” film for an “A” film and a “B” film 
for a ‘“B” film, etc. Thus, even where sub- 
stitution was permitted, the station could 
only acquire “A” films on condition that it 
accept fixed amounts of “C” and “D” films. 


In all cases the films constituting the 
packages were selected by C & C with a 
view to balancing the alternatives and spread- 
ing the less desirable features. The following 
stations testified that in their opinion the 
packages purchased contained certain films 
which could not be televised: KMBC, KMGM, 
WFIL of Philadelphia, Pennsylvania, WHTN 
of Huntington, West Virginia, WJBK of 
Detroit, Michigan and WJZ of Baltimore, 
Maryland. Some of the stations attempted 
to eliminate the unplayable and less desir- 
able films, but upon finding C & C unwilling 
to make any adjustment dropped this course 
of negotiations. (KMBC, KMGM, WXEX). 
Others, believing that C & ‘C would not 
agree to any elimination or substitution did 
not raise the question during their negotia- 
tions, (KTVW, WHTN, WFIL). 


The record is replete with illustrations 
indicating a policy of block booking. There 
can be no question that C & C adopted and 
operated under an unlawful block booking 
policy. 


However, having established that C & C 
was committed to a policy of block booking, 
further analysis to determine exactly which 
contracts were block booked is beyond the 
scope of the case at bar. 


6. WJBK, contract of 8-1-56 for 222 features. 

7. WJBK, contract of %1-57 for 284 features. 

8. WJZ (formerly WAAM), contract of 6-8-57 
for 742 features. 

9. WXEX, contract of 5-1-57 for 444 features. 
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Findings of Fact Relating Specifically to the 
Defendant, Screen Gems, Inc, 


‘ Screen Gems, Inc., a California corpora- 
tion, 1s a wholly-owned subsidiary of Colum- 
bia. Pictures Corporation. A principal facet 
of its business since January 1956 has been 
the distribution of feature films to television 
stations. From January 1956 to May 1957 
Screen Gems entered into contracts licensing 
feature films to television stations which 
provided for payments to Screen Gems of 
revenues in excess of $7,000,000. 


This defendant adopted a policy of offer- 
ing films to television ‘stations in small 
packages. One group, designated the “Holly- 
wood Movie Parade” contained 104 titles, 
broken down into packages of 26 titles each. 
Another was designated the “Hollywood 
Premiere Parade” and had 39 titles. The 
price list furnished to salesmen for Screen 
Gems did not contain individual prices for 
the feature films included in these packages, 
but rather an average price per title for 
each market. Salesmen were instructed that 
if a station desired to license less than the 
groups being offered they were to clear such 
offers with the home office. 


The packages were “balanced” packages 
in the sense that they contained what might 
be called good, medium and poor quality 
pictures. Officials of the defendant testified 
that the four groups of 26 features each 
offered as the “Hollywood Movie Parade” 
were merely suggested titles and that if a 
station wished to purchase a selection from 
these groups any firm offer for such selectiv- 
ity would be considered, If only one picture 
was desired the station would be asked to 
designate the title and offer a price for that 
picture. However, the rate card itself did 
not provide any price for a single feature 
offer. 


‘Charles McNamee, a former Screen Gems 
salesman called as a witness by the Govern- 
ment, testified that his instructions were to 
sell the films as a package at prices quoted 
by the defendant. He stated, however, that 
his superiors never told him that he could 
not sell less than a package of feature films. 


Evidence was offered with reference to 
negotiations by Screen Gems with television 
stations, twelve of which resulted in con- 
tracts for either the full library or packages 
of features designated by the defendant. The 
Government urges that the actual facts with 
respect to five of these negotiations show 
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that the sales were package sales and were 
conditioned as such. 


In the following instances the Court finds 
sufficient evidence of conditioning to estab- 
lish that the contracts in question were block 
booked in violation of the Sherman Act: 


(1) Station WTOP concluded a license 
dated June 4, 1956 calling for a package of 
26 films. Two witnesses, George Hartford 
and Thomas Jones, participated in those 
negotiations for the station and testified that 
they requested the right to select from the 
package but that their requests were denied. 
This testimony was contradicted by a rep- 
resentative of Screen Gems, Ben ‘Colman. 
He testified that the limitation on selectivity 
was imposed on the station only after WTOP 
indicated its inability to afford a selective 
deal. The Court accepts the testimony of 
the station witnesses. 


(2)\ Station WTOP entered into a second 
contract with Screen Gems dated September 
18, 1956. This contract called for 52 films. 
The testimony of the station representatives, 
Hartford and Jones, indicates an attempt on 
their part to obtain selectivity, and a refusal 
by Screen Gems to split the packages. Col- 
man, who negotiated this deal for Screen 
Gems, denied that the station ever requested 
a more selective purchase. The Court ac- 
cepts the testimony of Hartford and Jones 
and ‘therefore finds that this contract was 
one that was unlawfully conditioned. 


The Court rejects the allegation of con- 
ditioning in the three remaining contracts 
upon which the Government relies. In one 
of these contracts the failure of the Govern- 
ment to answer interrogatories barred the 
introduction of evidence pertaining to the 
negotiation of the contract. Because of this, 
the record is quite barren of facts necessary 
to establish this contract as block booked. 


The evidence relating to the remaining 
two contracts is not of sufficient weight to 
allow the Court to find them to have been 
unlawfully conditioned. 


Findings of Fact Relating Specifically to 
the Defendant Associated Artists 
Productions, Inc. 


Associated Artists Productions, Inc., a 
New York corporation, was engaged in 
distributing feature films to television. The 
evidence in the present action was limited 
to 754 individual titles acquired by Asso- 
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ciated Artists from Warner Brothers in 
March, 1956, at a cost of $21,000,000. 


In order to market these feature films, 
Associated Artists divided them into 13 
packages of 58 features each. The entire 
library was then offered in these packages 
which were approximately evenly balanced 
as to quality. Unit prices were fixed in each 
market for the packages but no prices for 
individual titles were set initially. Asso- 
ciated Artists’ salesmen were instructed that 
if a television station wanted to license a 
selection of features from one or more 
groups the negotiating salesman was to call 
Mr. Rich, general sales manager of Asso- 
ciated Artists. Mr. Rich would then fix a 
price for such selections. The distributor 
did not publicize this policy of permitting 
negotiations for selective features but left 
the initiative to the stations to make inquiry 
along those lines. 


There is no doubt that the policy of 
Associated Artists was to sell in blocks if 
possible. The sales manager in a memo- 
randum to the sales group pointed out that 
one salesman was “really holding firm on a 
big one in Los Angeles where he is selling 
group by group and NOT permitting the 
stations to select pictures.” 


Defendant’s witnesses testified that As- 
sociated Artists’ policy was to set a price 
for any number of pictures selected by a 
station: the unit price would depend on 
the quality of the films chosen. If the par- 
ties could agree on price a selective deal 
was consummated. 


However, Government witnesses contra- 
dicted this testimony indicating that in 
negotiations with Associated Artists they 
were advised that films had to be licensed 
in groups or not at all. A summary of 
contracts entered into from April 1956 to 
October 1958 shows that a total of 221 
contracts were executed during this period. 
Of these, eighty-three consisted of purchases 
for other than single or multiple units of 
58 features. 


On October 17, 1958 Associated Artists 
sold all of its assets and ceased its film 
distributorship, It is not now engaged in 
the distribution of films. 


Court Decisions 
U.S. v. Loew’s, Inc. 


Number 170—78 
12-23-60 


The Government charges that contracts 
with eleven stations were block booked in 
the period from April 1956 to October 
1958. It is contended that during the course 
of negotiations these stations were refused 
the right to negotiate for selected features 
of their own choice. 


In four cases Associated Artists indi- 
cated a willingness to permit selectivity at 
a price substantially higher than the aver- 
age price per title charged for the package 
as a whole, at which point these stations did 
not counter offer to license any selected 
titles. (Stations WARM, KTNT, WTCN, 
WWLBP).* Since the stations could have 
selected films out of the packages at a price 
which was not unreasonable, these con- 
tracts are not found block booked. 


The Court finds that the following con- 
tracts were block booked: 


(1) Station WJAR, of Providence, Rhode 
Island, concluded a license on September 
27, 1956. The program manager at the sta- 
tion testified that he asked that certain 
films considered undesirable by the station 
be dropped from the packages being offered 
and was informed that the entire package 
had to be accepted. Associated Artists’ 
refusal to split packages was directed at 
requiring the television stations to license 
less desirable films as a condition to licens- 
ing better films. 


(2) Triangle Publications, Inc., owner 
and operator of stations WFIL of Phila- 
delphia, Pa., WFBG of Altoona, Pa., WLBR 
of Lebanon, Pa., WNBF of Binghamton, 
N. Y., and WNHC of New Haven, Conn., 
concluded a license dated January 18, 1957. 
Triangle’s television director testified that 
he expressed a desire not to purchase some 
of the titles offered in the preselected pack- 
ages of 58 and was told by Messrs. Kalman 
and Hyman of Associated Artists that any 
number of packages could be purchased 
but that each package must remain intact 
without cross-selection. Thereafter a full 
library contract was executed. 


(3) The contract executed with WMAR 
of Baltimore, Maryland, on June 18, 1957, 
is a case of unlawful block booking, despite 
the right of what might be called horizontal 


*E. g., WTCN executed a contract on June 
They were told they 


4, 1957 for six packages. 
could select films at $4,000 or $5,000 per title. 


Instead they bought the packages at an aver- 


age cost of $1,300 per title. 
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WWLP’'s contract of August 21, 1957 for 
seven packages carried an average price of $175 
per picture. An offer of selectivity at $600 per 
picture was rejected by the station. 
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selectivity. The Warner Brothers films 
were divided into three categories by Asso- 
ciated Artists. They were designated “A,” 
“B” and “C” and were priced according 
to quality. The station was permitted to 
select individual features from each of the 
three classes. Mr. Stickle, WMAR’s film 
director, testified that he was not interested 
in the “C’s” but had to purchase them 
since that was the only way Associated 
Artists would sell him the “A” films he 
needed. Mr. Stickle’s testimony of condi- 
tioning was categorically denied by the 
Associated Artists’ film salesman, Mr. 
Sussman, who claimed that the station had 
a right to take or reject any number of 
films from any of the categories. The 
preponderance of the evidence supports a 
conclusion that the WMAR contract for 33 
Gausend4 ibs! sand esau GS: waseblock 
booked. 

(4) A similar license was concluded with 
WTOP of Washington, D. C. Associated 
Artists offered their films as usual in blocks 
of fifty-eight. After repeated counter pro- 
posals, Associated Artists remained ada- 
mant in their refusal to break packages. 
Finally the station made the following 
counter offer: WTOP was to license 100 
films; Associated Artists was to divide all 
its pictures into three qualitative categories, 
“AA,” “A” and “B,” and separate prices 
were to be established for the films in each 
classification; WTOP would then choose an 
equal number from each category. The final 
contract, executed on June 17, 1957, was 
for 99 pictures: 33 “AA’s,” 33 “A’s” and 33 
“B’s.” * The contract as executed was 
precisely the proposal WTOP had made 
to Associated Artists. 


Where a contract results from a counter 
proposal by the station it may be that it is 
not block booked. But, if the counter pro- 
posal is actually a result of conditioning, 
i. e., a result of the distributor’s earlier 
refusal to sell in units other than blocks, 
then the later contract is block booked, 
despite the fact that the proposal came from 
the buyer. 

The mere fact that a station has the 
right of horizontal selectivity does not pre- 
clude a finding of block booking. If the dis- 
tributor requires that a station purchase a 

*It was elicited that this balanced selection 
was a result of price considerations. 


** The “Fabulous 40,’’ the ‘“T'NT-Selznick,”’ 
the ‘“‘Fox 52,’’ the ‘‘Rocket 86,’’ the ‘‘Big 50”’ 
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given number of lesser quality films as a con- 
dition to the sale of the better films, then, 
regardless of the extent of the right of 
selection, that contract is block booked. 
This does not depend upon the number of 
films to be purchased or even the apparent 
balance or imbalance of the portions. The 
vice is conditioning—forcing the sale of one 
thing as a prerequisite to the sale of another. 


There is not sufficient evidence relating 
to the remaining contracts to support a 
finding of block booking. 


Findings of Fact Relating Specifically 
To the Defendant National 
Telefilm Associates 


National Telefilm Associates (hereinafter 
referred to as “NTA”), a New York cor- 
poration, has been engaged in the distribu- 
tion of feature films to television stations 
since April, 1955. NTA did not produce any 
of the 770-odd feature films marketed by it, 
but acquired rights for television distribu- 
tion from the producers or other owners. 


The marketing practice adopted by this 
defendant was to offer its film product to 
television licensees in “balanced” packages 
averaging 50 to 60 pictures, i.e., each con- 
taining an equal selection of both high and low 
quality features.** Film salesmen were 
provided with an asking price for each pack- 
age in a particular market, and were in- 
structed to sell the entire package. No prices 
for individual features included in these 
packages were made available, nor did the 
defendant ever announce to the television 
industry that it was willing to negotiate on 
a selective basis. If a station wanted a selec- 
tion of features, NTA salesmen were to 
obtain an offer for the selective purchase 
and to consult the home office for final 
approval. 

Charles B. McNamee, a former NTA 
salesman, testified that he was instructed to 
sell particular packages at prices fixed by 
the defendant in each market. If a station 
offered to license a selection of features, he 
was told never to refuse to negotiate on 
such a basis; instead he was to obtain an 
offer for the selected group which would 
then be cleared by his superiors. 

Evidence was offered with reference to 
46 separate negotiations with television sta- 
and the ‘‘Champagne 58’’ and ‘‘Dream’’ pack- 


ages, in that order, were offered for licensing to 
television stations during the period covered by 


the complaint. 
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tions throughout the country, 42 of which 
resulted in the formation of contracts for 
various packages of features. The Govern- 
ment urges that 24 of these latter contracts 
were package sales and conditioned as such. 


The Court finds that in negotiations with 
the following stations NTA refused to com- 
ply with station requests to license fewer 
films than were contained in proposed pack- 
ages. These refusals were directed toward 
requiring the licensing of films other than 
those requested as a condition to licensing 
the films desired: 


(1) Station WMAR, of Baltimore, Mary- 
land, entered into a license for a package 
of films on February 17, 1956.* WMAR’s 
vice president and WMAR’s film director 
testified that the station wanted only the 
Selznicks. They were told, however, that 
in order to get the Selznicks, they would 
have te buy 24 “TNT's” and 12 “Fabulous 
40's.” The station then offered to license 
the “TNT-Selznick” package only, and was 
informed that the package was unavailable 
unless the 12 films from the “Fabulous 40” 
package were taken as well. 


During the course of negotiations, Mr. 
Stickle testified, NTA offered to sell the 
ten Selznicks alone for about $61,000, or all 
46 pictures for about $62,000. Thereafter 
W MAR licensed all 46 films. 


(2) Station WBRE, of Wilkes-Barre, 
Pennsylvania, concluded a license on June 
12, 1956, for “Fox 52.” Mr.. Coslett: of 
WBRE testified that the packages were 
offered in their entirety, and that he re- 
quested the right to eliminate some less 
desirable features. He was told that “Fox 
52” was being offered in a package only, 
whereupon WBRE executed a license for 
the full 52. 


(3) Station WWLP, of Springfield, Massa- 
chusetts, concluded licenses for the “Fabulous 
40” on June 16, 1955 and for “Fox 52” on 
August 28, 1956. The testimony of the sta- 
tion’s film manager was that the packages 
were offered in their entirety, and that in 
response to inquiry as to whether either 
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could be split he was informed that this 
was not possible. 


(4) Station KPIX, of San Francisco, Cali- 
fornia, executed a full package contract for 
“Rocket 86” on April 1, 1957. Mr. Pack 
testified that during the course of negotia- 
tions, most of which concerned price, he 
made a request to eliminate undesirable 
films from the package and that this request 
was denied. This refusal to break the pack- 
age was quite separate from price negotia- 
tions and Mr. Pack’s request was not a 
prelude to an attempted price reduction. 


(5) Station WJAR of Providence, Rhode 
Island, entered into a full package contract 
for “Champagne 58” on January 16, 1958. 
This package contained 10 or 12 British 
films which were found to be undesirable 
by the station. Mr. Horowitz, the program 
manager, asked whether these might be 
dropped but NTA refused, saying that the 
package had to be sold as a package and 
that no pictures could be deleted. The con- 
tract as eventually executed contained a 
right of rejection under which WJAR could 
refuse to take any three films. Mr. Horo- 
witz’ request to delete 10 or 12 films was 
made in addition to the already obtained 
limited right of rejection. 


Evidence relating to other NTA contracts 
offered by the Government is insuficient 
for the Court to find that they were block 
booked. At the same time, the fair pre- 
ponderance of the evidence does not in- 
eluctably lead to a conclusion that these 
contracts are not block booked. We there- 
fore make no finding as to these contracts. 


A word concerning the Court’s finding in 
two cases may be helpful. 


The Government contended that four con- 
tracts executed by Storer stations on June 
19, 1957 were block booked.** Mr. Storer 
testified that he had never requested split- 
ting or making substitutions in the “Big 50” 
in any market. Clearly none of the contracts 
was individually block booked. Rather the 
Government’s contention is that NTA con- 
ditioned the sale of films to the Wilmington 
station (which was beamed at Philadelphia) 


* This package consisted of 10 Selznick pic- 
tures and 24 additional pictures to be chosen 
from the ‘“‘TNT-Selznick’’ group and 12 to be 
selected from the ‘‘Fabulous 40.’’ The 10 Selz- 
nicks may actually be considered as 11, since 
“Since You Went Away’’ was a long picture 
which was divided into two parts to be run 
in consecutive weeks. It was considered a 
double picture, thereby resulting in 11 Selz- 
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nicks. The 12 to be chosen from the ‘‘Fabulous 
40" were in fact to be selected from only 19 
pictures since a competing station had already 
licensed 21 of the ‘‘Fabulous 40." 

** The stations leasing the “Big 50°’ and 
other films were WPFH, Wilmington, Dela- 
ware; WJW, Cleveland, Ohio; WJBK, Detroit, 
Michigan and WAGA, Atlanta, Georgia. 
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on the sale to other Storer stations in other 
markets. If this were true then NTA was 
engaged in unlawful conditioning. But the 
Court is unable to accept the Government’s 
argument. NTA’s action was not an initial 
and final refusal to split packages. Rather, 
it was an impatient refusal to reopen and 
renegotiate an almost final agreement, reached 
after many months of negotiations. The 
suggestion that Storer was forced to and 
agreed to buy 700 films so that he could 
obtain 50 is also difficult to accept.* In view 
of NTA’s general testimony concerning the 
Storer contracts and Mr. Goldman’s catego- 
rical denial of the Government’s charge, this 
Court cannot find that these contracts were 
block booked. 


It was claimed that five contracts ** with 
WXEX of Petersburg, Virginia, were block 
booked. Two witnesses testified for the 
Government. Mr. Barbet, an independent 
consultant employed by WXEX, testified 
that NTA was always willing to split the 
package so long as the station was willing 
to pay the necessary price. It was his feel- 
ing that “dependent upon the number of 
features and the price involved, a selectivity 
deal could be made.” However, due to price 
considerations he never bought less than 
the entire package. Mr. Abeloff, the sta- 
tion’s film purchaser, testified that each of 
the five contracts was the result of unlawful 
conditioning. He said that he bought un- 
desirable films which were included in each 
package because that was the only way he 
could get the good films that he wanted. 
In view of this basic contradiction in the 
testimony of the witnesses offered by the 
Government, the Court is unable to find the 
WXEX contracts block booked. 


One of the other negotiations presents a 
problem not heretofore considered. On April 
29, 1955, WTCN of Minneapolis, Minnesota, 
entered into a license for the “Fabulous 40.” 
Mr. Kaufman, the program manager of 
WTCN, testified that the station had asked 
to be notified as soon as the “Fabulous 40” 
became available. After negotiations started, 
he inquired as to the possibility of splitting 
the package but was told that NTA could 
not do that at that time. He thereafter pur- 
chased the entire “Fabulous 40.” 

Pertinent to the background of the trans- 
action is the fact that, as WTCN knew, 


* The 50 films for WPFH would have cost 
$177,105. Instead a contract for $756,100 was 
signed. 
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there were two competing stations in the 
area, potential purchasers of the “Fabulous 
40.” The defense claims that NTA did not 
“refuse” to split the package for WICN 
but merely said before they would split the 
package they wanted to offer and attempt to 
sell the full package to the competing sta- 
tions. Because WTCN did not want to take 
the risk of having one of its competitors 
obtain the better films in the package, the 
station decided it was preferable to take 
the entire package at once. Thus this, the 
defense claims, was not a refusal which 
forced the station to accept a block booked 
contract but rather merely a reaction in a 
competitive market where one purchaser 
wanted to insure his own acquisition. 


A distributor has the right to offer pack- 
ages of films. Does the distributor, however, 
have the right to offer in terms of packages 
and refuse to consider counter offers at least 
until he has exhausted the possibility of a 
legal sale of the package to another cus- 
tomer? So long as the refusal is clearly 
known to the parties to be but temporary, 
pending negotiations with other customers, 
and so long as the refusal is not actually 
a disguised form of conditioning inten- 
tionally employed to force the sale of un- 
wanted films, then such actions taken in 
good faith are permissible. Contracts, as 
this one, arising from a station’s desire not 
to have any of the films offered to another 
competitor station are not block booked. 


Findings of Fact Relating Specifically to 
the Defendant United Artists 
Corporation 


United Artists Corporation (hereinafter 
called “United Artists”) is a Delaware cor- 
poration with its principal place of business 
in New York, N. Y. It was a distributor 
of independently produced pictures. Prior 
to 1956 it had limited its activities to 
theatrical distribution of films, but in Au- 
gust 1956 it began to release for television 
exhibition a number of films to which it 
had distribution rights. These films were 
offered in a package called the “Top 39.” 

John Leo, general television sales man- 
ager of United Artists, testified that their 
policy was to sell as much product as they 
could, but at no time to refuse to sell a 


selected deal. Mr. Leo said that he in- 
** “'TN'T-Selznick,’”’ 3/30/56; “WOxX aye 
2/11/56: ‘Rocket 86,” 5/8/57; ‘“‘Big 50,” 

11/20/57; ‘‘Champagne 58,’’ 1/31/58. 
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structed the salesmen that they were at no 
time to refuse selectivity; stations were to 
be given the right to buy certain pictures 
from one to twenty or thirty, the price to 
depend upon the number and quality of 
pictures bought, When a station asked for 
selectivity the salesmen were instructed to 
have such station select its pictures, to ob- 
tain an offer for them and to submit the 
proposition to Mr. Leo. Negotiations would 
then proceed in the usual way. 


In March 1957 United Artists began dis- 
tribution of a second package known as 
“Award 52.” Shortly before this package 
was offered to the trade, and after institu- 
tion of this action, a telegram was sent on 
behalf of United Artists to all television 
stations, which said, among other things: 


“There is no requirement for you to buy 
the full 52; as each picture is individually 
priced.” 


All licenses thereafter executed had a 
standard clause inserted which said in part: 


“The Licensee acknowledges that the 
Distributor offered each motion picture 
listed in Schedule A separately to the Li- 
censee without conditioning the licensing 
of one motion picture upon the licensing 
of any other motion picture; that the 
Licensee desires to acquire a license for 
each motion picture listed in Schedule A, 
and that the licenses for the several 
motion pictures listed in Schedule A are 
included in one license contract for con- 
venience only.” 


United Artists consummated 418 con- 
tracts. Out of these 418 contracts 71 (about 
17%) were selective deals in which pack- 
ages were not sold as a unit. 


The representatives of United Artists 
concede that it was their policy to offer 
initially only packages at an average price 
per picture. They admit that they did not 
discuss the sale of individual titles or less 
than a complete package unless a station 
first made overtures for fewer films. How- 
ever, there seems to be nothing wrong in a 
distributor offering its goods in a package, 
if it is ready to negotiate for the individual 
items, provided the respective purchasers 
wish to do business on that basis. That the 
defendant was often ready to negotiate for 
individual films or for the elimination of 
films from the package is abundantly clear 
from the testimony, 


The Government urged, with much elo- 
quence, that one of the marks of block 
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booking was the inclusion in the “Top 39” 
package of a film called “The Jackie Robin- 
son Story,” and that this film was forced 
upon stations in sections of the country 
which could not play it. However, the 
contracts, which were introduced in evi- 
dence, with television stations in Macon, 
Ga.; Columbia, S. C.; Richmond, Va.; Bir- 
mingham, Ala.; and Shreveport, La., showed 
that “The Jackie Robinson Story” was elim- 
inated from the group licensed by those 
stations at the request of the television 
stations themselves, aid that an appropriate 
reduction in price was obtained as a result 
of such elimination. 


The Government’s case against United 
Artists rests primarily on two propositions: 
(1) that this company offered its films in 
groups or blocks: This undoubtedly was 
true, but standing by itself it is not alone 
proof of violation of the anti-trust laws; 
(2) that despite the statements of the offi- 
cials of United Artists that they were ready 
to negotiate for less than groups of films 
this was not the case, as shown by actual 
negotiations. 


The Government introduced in evidence 
details of negotiations with nine television 
stations. The testimony as to what actually 
happened in the negotiations is a mass of 
contradictions. There was no doubt that 
certain of the stations felt that certain of 
the films in the groups were less desirable 
than others, and so indicated during the 
course of the negotiations. It may be that 
in the instances relied upon by the Govern- 
ment the problem involved was not so much 
that of “conditioning” as it was of “bar- 
gaining.” The evidence was clear that in 
certain cases where the stations stood firm 
on their demand for selectivity they secured 
selectivity. 


In the following cases, however, defend- 
ant’s representative refused to consider 
selectivity and conditioned the sale of any 
of the films on the purchase of the entire 
package. 


(1) Station WAAM, of Baltimore, Mary- 
land, which entered into a license for the 
“Top 39” on November 21, 1956, indicated 
to Mr. Leo that it wished to buy only 13 
out of the “Top 39.” Mr. Killian testified 
that Mr, Leo would sell only the entire 
package of 39, Mr. Leo contradicted this 
version of the events and said that he had 
never told the station that it would have to 
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buy the entire 39 pictures. The inquiry 
concerning the 13 films and the eventual 
contract which was executed were part of 
the same negotiations. I accept the testi- 
mony of the station representative as being 
accurate. 

(2) Station WWLP, of Springfield, Mas- 
sachusetts, entered into a license dated De- 
cember 7, 1956. The film director of this 
station testified that in response to an in- 
quiry as to the possibility of selecting cer- 
tain titles out of the package, Mr. Leo told 
him that this could not be done and that 
United Artists would not break the package. 

A great deal of testimony was given con- 
cerning the station’s subsequent attempt to 
eliminate two films. The defense tried to 
show that United Artists’ refusal was rea- 
sonable since WWLP wanted to drop these 
less desirable films and still retain the al- 
ready negotiated average price. Such a 
refusal is both legally and economically 
proper; if the station chooses to take only 
the better films offered, then it must expect 
to pay more per picture. 

However, the Court’s finding that this 
contract was block booked does not rest on 
the 37-39 altercation. It rests solely on 
United Artists’ initial refusal to break the 
package and the contract licensing the full 
package which resulted therefrom. 

(3) Station WHTN, of Huntington, West 
Virginia, executed a license agreement dated 
March 3, 1952 for “Award 52.” Mr. Bacon 
testified that WHTN had made inquiry as 
to the possibility of selecting fewer films 
from the package, and, that the representa- 
tive of United Artists refused to deal on any 
basis other than the purchase of the entire 
package. 

The major point in United Artists’ de- 
fense is that a form telegram was mailed 
to the station expressing Mr. Leo’s willing- 
ness to sell less than 52, But Mr. Bacon’s 
explanation of this issue satisfies the Court. 
In view of the salesman’s reiteration of 
United Artists’ refusal to sell less than the 
package, it was reasonable that Mr. Bacon 
should not put any credence in the form 
telegram. 

The Government also contended that two 
contracts negotiated with WTOP of Wash- 
ington, D. C. were block booked. Relevant 
testimony was given by Messrs. Hartford 
and Jones of WTOP and Mr. Leo of 
United Artists. The Jones-Hartford testi- 
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mony includes statements which would in- 
dicate block booking and conditioning. The 
testimony is firm and unequivocal, In re- 
sponse to this, Mr. Leo’s denial of those 
statements is categorical and unequivocal. 
Thus Mr. Hartford testified that he asked 
if he could buy less than the 39 films which 
were called the “Top 39” and that Mr. Leo 
said the station had to buy all 39. Mr. Leo 
testified: 


“This is not so. We offered 39. We 
tried to negotiate for 39, but we never 


refused Mr. Jones, or anyone else, a 
chance to select. 
The Court: Did he ever ask for a 


‘chance to select? 
The Witness: To my recollection, no.” 


The credibility of Mr. Hartford’s testi- 
mony is weakened somewhat by the fact 
that the station, in the contract which it 
signed, included the statement that: 


“The Licensee acknowledges that the 
Distributor offered each motion picture 
listed in Schedule A separately to the 
Licensee without conditioning the licens- 
ing of one motion picture upon the licens- 
ing of any other motion picture. 

When Mr. Hartford was asked about this 
provision of the contract which had been 
initialed by Mr. Jones, he first said he was 
not aware of the existence of this clause; 
then that he imagined counsel for the station 
knew of this clause, and finally that he had 
told his attorneys that the statement in the 
clause was false. If the clause in the con- 
tract was false, it is strange that a business- 
man of Mr. Hartford’s experience would 
sign a contract containing a false statement. 
The testimony of Mr. Hartford is not such 
that the Court can accept it unreservedly. 

Under the circumstances, the Court can- 
not conclude that it has been established by 
a preponderance of the evidence that the 
contracts entered into by WTOP were 
block booked contracts. 


Conclusion 


As appears from the specific findings of 
fact relating to the particular defendants, 
the several defendants have each, from time 
to time and to the extent set forth in the 
specific findings of fact, licensed or offered 
to license one or more feature films to tele- 
vision stations on condition that the licensee 
also license one or more other such feature 
films, and have, from time to time and to 


1 69,869 


77 A30 


the extent set forth in the specific findings 
of fact, refused, expressly or impliedly, to 
license feature films to television stations 
unless one or more other such feature films 
were accepted by the licensee. 


The Court concludes that the actions of 
the defendants, as aforesaid, constitute vio- 
lations of Section 1 of the Sherman Act. 


The Relief 


The Government seeks certain relief specifi- 
cally set forth in the complaints. The relief 
to be granted, the extent thereof, and the 
reasons for granting or denying the relief 
sought in the complaints are hereinafter set 
forth: 


(1) The Government seeks a decree that 
each defendant “has unlawfully contracted 
in restraint of interstate trade and commerce 
in the distribution of feature films in viola- 
tion of Section 1 of the Sherman Act.” In 
view of the findings of fact and conclusions 
of law of the Court, such decree should 
certainly be entered. 


(2) The Government seeks an injunction 
enjoining each defendant “from refusing to 
license feature films to television stations on 
a picture-by-picture, station-by-station basis.” 

While an injunction should, of course, be 
granted, the language set forth in the com- 
plaints is too broad. The antitrust laws do 
not require that every owner of a product 
must be ready to offer such product for sale 
to anybody interested in purchasing it. United 
States v. Twentieth Century-Fox Film Corp. 
[1955 Trape Cases J 68,205], 137 F. Supp. 
78, 115 (S. D. Cal. 1955). Nor do the anti- 
trust laws, or the Paramount decision, pre- 
vent the owner of television films from offering 
them in groups or blocks. The law simply 
requires that a person may not condition the 
sale of one product upon the purchase of 
another product; or the licensing of one 
television film on the licensing of another 
television film. Any injunction to that effect 
would be appropriate. The language of any 
such injunction should be determined upon 
the settlement of the decree. 


The necessity for such an injunction flows 
from the facts of the case and the present 
state of licensing of feature films to the 


*A Tentative Statement submitted at the 
pre-trial hearings describes the renegotiation 
sought by the Government as follows: 

(a) Designation by each television station 
licensee of rejected films to be eliminated from 
its license. 
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television industry. News accounts indicate 
that the so-called “Post-1948” films are 
about to be made available for licensing to 
the television industry. Certainly we would 
not want the defendants to follow certain 
of the procedures which they followed with 
reference to the “Pre-1948” films and which 
are found in this opinion to be violations of 
the antitrust laws. 


(3) The Government seeks, in addition, a 
decree directing the defendants “to offer to 
renegotiate the existing contracts entered 
into between [them] and television stations 
in the United States so as to give to any 
such station an opportunity to license de- 
fendants’ feature films on a picture-by-pic- 
ture and station-by-station basis.” * 


Such a decree would be without legal 
foundation. The Sherman Act provides cer- 
tain precise remedies. In a civil action brought 
by the Government it may secure an injunc- 
tion. (15 U. S. C. §25.) Private parties 
injured by antitrust violations may sue (1) 
for an injunction (15 U. S. C. §26) and 
(2) for damages, and may recover threefold 
damages and the cost of the suit, including a 
reasonable attorney’s fee. (15 U. S. C. § 15.) 
In other words, the law provides that the 
Government may prevent a continuing vio- 
lation of the law by securing an injunction 
and that private parties may be reimbursed 
for damages resulting from past violations 
of the law. Nowhere in the statute, how- 
ever, is there any authority to require a 
defendant in a government antitrust case 
to refund that which it has received, even 
under an illegal contract, and to pay that 
amount to a private party not a party to 
the action. As one court has pointed out: 

me The Government’s responsibility 
in bringing cases of this nature is to 
vindicate the public interest in preserving 
a competitive economy rather than to 
redress private wrongs and recover dam- 
ages for injuries sustained by individuals.” 
United States v. Safeway Stores [1957 
TRADE CASES § 68,770], 20 F. R. D. 451, 
456 (N. D. Texas, 1957). 


It has been urged in the past that the 
law should be amended to provide such 
relief for private parties injured by such 
past violations of the antitrust laws, but 


(b) Payment by the defendant licensor to the 
station licensee for each rejected film to be 
eliminated from its license. 

(c) Reasonable reimbursement to the station 
licensee for any prints it purchased of rejected 
films eliminated from its license. 
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such attempts at amendment have failed in 
Congress. Senator La Follette in 1911 in- 
troduced Senate Bill No. 3276 which would 
have amended the Sherman Act by pro- 
viding that where a civil action is brought 
by the Attorney General for violation of 
the Sherman Act, any person claiming to 
have been injured by conduct violative of 
the Act should have the right to intervene 
in such action and to secure in such action 
damages to the same extent as if an inde- 
pendent suit had been brought under Sec- 
tion 7 of the Act. See, 47 Cong. Rec. 4183 
(1911). This bill failed of passage. 


Furthermore it should be pointed out 
that the trial of this injunction action was 
not such as clearly to define the respective 
rights of the television stations and the 
defendants as to the damages which might 
be sought. The television stations did not 
have control of the testimony offered at 
the trial. There was no opportunity afforded 
to the defendants to take their depositions 
as adverse parties before trial. If the 
television stations are entitled to recoup 
some money they have an adequate remedy 
for damages in a suit specifically for that 
purpose. But we must remember that in 
such a suit the defendants would be en- 
titled to a trial by jury, which they did 
not have in the present action. Further- 
more, questions of venue, jurisdiction and 
the statute of limitations would have to be 
considered in a way that did not arise 
in the present action. 


While the courts have, in the pursuance 
of their general equity powers, taken action 
to correct a continuing violation of the 
antitrust laws, such as by divestiture orders, 
never before, as far as this Court can as- 
certain, has the Government sought to re- 
quire in an injunction proceeding that the 
defendants reimburse third parties for in- 
juries which the Government contends those 
third parties suffered as a result of the 
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antitrust violations. Any procedure such as 
is sought by the Government would require 
this Court to pass upon the amount of 
reimbursement to be made to particular 
television stations, depending upon the value 
of the licensed films rejected by the tele- 
vision station, as compared with those films 
which were retained by it. With the hun- 
dreds—or possibly thousands—of ‘films that 
might be involved, it would call upon this 
Court to spend a substantial part of its 
time viewing television films and attempting 
to reach values thereof. To call upon a 
court in an already overburdened district 
to spend its time doing this, when the 
television stations have adequate remedies 
in their own districts for any damages 
suffered as a result of violations of the 
antitrust laws, would place an insurmount- 
able burden on this Court.* 


The Supreme Court, in United States v. 
Oregon State Medical Society [1952 TRapE 
Cases { 67,264], 343 U. S. 326 (1942) said 
at page 333: 


“It will simplify consideration of such 
cases as this to keep in sight the target 
at which relief is aimed. The sole func- 
tion of an action for injunction is to 
forestall future violations. It is so unre- 
lated to punishment or reparations for 
those past that its pendency or decision 
does not prevent concurrent or later 
remedy for past violations by indictment 
or action for damages by those injured.” 
The Court does not believe that the relief 

of renegotiation sought in the complaints 
is an appropriate relief in this type of 
action and therefore such relief should not 
be included in the decree. 

Settle decree in accordance with this 
opinion. 

This opinion shall constitute the findings 
of fact and conclusions of law in compli- 
ance with Rule 52 of the Rules of Civil 
Procedure. 


[69,870] United States v. Charg-It of Baltimore, Inc. 
In the United States District Court for the District of Maryland. Civil No. 12330. 


Dated December 14, 1960. 


Case No. 1555 in the Antitrust Division of the Department of Justice. 


* To require this Court to view hundreds of 
television films, when the judge who tried the 
case will not even have a television set in his 
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Sherman Antitrust Act 


Exclusive Dealing—Competitive Central Credit Service Plan—Agreements.—A central 
credit service plan was ordered to delete from all central credit service pian agreements 
any provision that its plan shall be exclusive in nature or that the terms and conditions 
of the agreement will be affected in the event that a member merchant contracts with a 
competing central credit service plan. 


See Combinations and Conspiracies, Vol. 1, J 2005.690. 


Exclusive Dealing—Cancellation for Non-Compliance—Participation in Competitive 
Plans.—A central credit service plan was prohibited from canceling or terminating the 
membership of any merchants because of the extent to which he deals with any competitor, 
requiring any member merchant to disclose the extent of dealing with competitors, conditioning 
participation in any plan upon the member selling any specified dollar amount of accounts 
receivable to it, or refusing to do business with any member merchant who otherwise 
qualifies. However, the defendant was permitted to terminate agreements where dollar 
amount of receivables has been so small as to be unprofitable and to refuse to enter into 
any agreement where the reasonably anticipated dollar amount of receivables to be sold 
to the defendant would be unprofitable. 


See Combinations and Conspiracies, Vol. 1, { 2005.690, 2005.785. 


Exclusion from Market—Central Credit Service Plan—Coercive Tactics.—A central 
credit service plan was prohibited from hindering, limiting, or preventing, either directly 
or by agreement, any person from engaging in the central credit service plan business by 
use of exclusive dealing provisions in its agreements, limitation on advertising of affiliation 
with competitive plans, boycotts of member merchants, refusals to deal, or other restric- 
tions on freedom of choice. 


See Combinations and Conspiracies, Vol. 1, {| 2005.660. 


Consent Decrees—Permissive Provisions—Customer Requests—Service Charges.—A 
central credit service plan was permitted to require member merchants to discount to it 
all sales invoices from sales made to customers who request that those sales be charged 
through such plan. Also, it was permitted to impose a reasonable service charge on any 
member merchant who used the plan’s credit information to determine the advisability of 
extending credit but chose not to process the sales invoice through the plan. 


See Department of Justice Enforcement and Procedure, Vol. 2, § 8321.10, 8421. 


For the plaintiff: Robert A. Bicks, Assistant Attorney General; W. D. Kilgore, Jr., 
Paul A. Owens, and Leo A. Roth, Attorneys, Department of Justice. 


For the defendant: Theodore Sherbow and James J. Doyle, Jr., of Sherbow & Sher- 
bow, Baltimore, Maryland. 


Final Judgment 


THOMSEN, Chief Judge [Jn full text]: 
The plaintiff, United States of America, 
having filed its complaint herein on July 
18, 1960, the defendant, Charg-It of Balti- 
more, Inc., having appeared and filed its 
answer to such complaint denying the sub- 
stantive allegations thereof; and the parties 
hereto, by their respective attorneys, having 
consented to the entry of this Final Judg- 
ment without trial or adjudication of any 
issue of fact or law herein, and without 
admission by any of the parties hereto with 
respect to any such issue; 
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Now, therefore, before the taking of any 
testimony and without trial or adjudication 
of any issue of fact or law herein, and upon 
consent of the parties hereto, it is hereby 


Ordered, adjudged and decreed as follows: 


I 
[Jurisdiction] 

This Court has jurisdiction of the subject 
matter hereof and of the parties hereto, The 
complaint states claims upon which relief 
may be granted under Section 1 of the Act 
of Congress of July 2, 1890, entitled “An 
act to protect trade and commerce from un- 
lawful restraints and monopolies,” commonly 
known as the Sherman Act, as amended. 
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II 
[Definitions] 
As used in this Final Judgment: 


(A) “Defendant” means Charg-It of Balti- 
more, Inc., a corporation organized and 
existing under the laws of the State of 
Maryland; 


(B) “Member merchant” means a person 
who has contracted with a credit company 
for participation in a central credit service 
plan; 

(C) “Customer” means a person who uses 
charge account facilities made available at 
retail stores affliated with a credit company 
offering a central credit service plan; 


(D) “Central credit service plan’? means 
a service offered by credit companies to 
member merchants and customers pursuant 
to which a member merchant agrees to sell 
and the credit company agrees to purchase, 
at stipulated discounts from face value, ac- 
counts receivable arising from the purchase 
of merchandise or services from the member 
merchant by customers whose credit has 
been approved by the credit company; such 
customers are entitled to purchase mer- 
chandise or services at any of the member 
merchants; after purchasing such accounts 
receivable from the member merchants the 
credit company assumes the risk and re- 
sponsibility for billing and collecting such 
accounts directly from the customers; 


(E) “Accounts receivable’ means those 
assets of a member merchant consisting of 
the obligations (usually evidenced by a sales 
slip signed by the customer) of a customer 
to pay for merchandise or services purchased 
on credit; 

(F) “Person” means any individual, cor- 
poration, partnership, association, firm or 
other legal entity. 


III 
[Applicability | 


The provisions of this Final Judgment ap- 
plicable to the defendant shall apply also to 
each of its subsidiaries, successors, assigns, 
directors, officers, employees and agents, and 
to all persons in active concert or participa- 
tion with the defendant who receive actual 
notice of this Final Judgment by personal 
service or otherwise. 
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IV 
[Exclusive Dealing] 


(A) The defendant is enjoined and re- 
strained from, directly or indirectly, enter- 
ing into, adhering to, maintaining, furthering 
or claiming any rights under, reviving, adopt- 
ing or enforcing any provisions of any agree- 
ment, relating to a central credit service 
plan, which are inconsistent with any of the 
provisions of this Final Judgment; 


(B) The defendant is ordered and directed 
to delete from all central credit service plan 
agreements, and is prohibited from inserting 
in any such agreement hereafter entered 
into, any provision that its central credit 
service plan shall be exclusive in character 
or that the terms and conditions of the 
agreement will be affected in the event the 
member merchant contracts with a compet- 
ing central credit service plan. 


V 
[Restrictive Practices] 


The defendant is enjoined and restrained 
from, directly or indirectly, entering into, 
adhering to, maintaining, furthering, enforc- 
ing or claiming any rights under any con- 
tract, agreement, understanding, plan or 
program with any other person for the pur- 
pose or with the effect of: 


(A) Hindering, restricting, limiting, pre- 
venting or prohibiting any person from en- 
tering into any central credit service plan 
agreement; 


(B) Interfering, in any way, with the par- 
ticipation of any member merchant in any 
central credit service plan; 


(C) Boycotting or otherwise refusing to 
do ‘business with any person engaged in 
business as a member merchant; 


(D) Conditioning the making or continu- 
ing of a central credit service plan agree- 
ment on any of the conduct referred to in 
the foregoing subsections (A), (B) and (C); 


(E) Limiting, directly or indirectly, the 
free choice of any person with regard to 
his engaging in or participating in any aspect 
of any central credit service plan; 

(F) Limiting, prohibiting or preventing 
any person with regard to advertising affilia- 
tion with any central credit service plan. 
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VI 
[Exclusive Dealing] 


The defendant is enjoined and restrained 
from, directly or indirectly: 


(A) Canceling or terminating the affilia- 
tion or membership of any member mer- 
chant with the defendant’s central credit 
service plan, or refusing to do business with 
any person because or partially because of 
the fact that or the extent to which he does 
business with any competitor of defendant; 


(B) Excluding, hindering, restricting, lim- 
iting or preventing, or attempting to ex- 
clude, hinder, restrict, limit or prevent any 
person from entering into a central credit 
service plan agreement; 


(C) Boycotting or otherwise refusing to 
do business with any member merchant who 
qualifies under defendant’s standards which 
are not inconsistent with any provision of 
this Final Judgment; 


(D) Conditioning the making or continu- 
ing of a central credit service plan agree- 
ment upon a member merchant refusing to 
enter into or agreeing to limit the extent of 
doing business under any central credit serv- 
ice plan agreement with any other person; 


(E) Conditioning participation in any 
central credit service plan upon the member 
merchant selling to the defendant any speci- 
fied dollar amount or any specified portion 
of its accounts receivables arising from the 
sale of merchandise or services on credit; 


(F) Requiring any member merchant to 
disclose to defendant the fact of or the ex- 
tent to which it is doing business with any 
other person operating a central credit serv- 
ice plan. 


Provided, however, that nothing in sub- 
sections (A) or (E) of this Section VI shall 
be deemed to prohibit the defendant, with 
respect to central credit service plan agree- 
ments heretofore or hereafter entered into 
by defendant, (i) from terminating any such 
agreement where the dollar volume of ac- 
counts receivable sold to the defendant by 
the member merchant has been so small as 
to make such business unprofitable to the 
defendant, or (ii) from refusing to enter 
into any such agreement where the reason- 
ably anticipated dollar volume of accounts 
receivable to be sold to the defendant is so 
small as to make such business unprofitable 
to the defendant; 
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Provided, further, that nothing in this 
Final Judgment shall prevent defendant (i) 
from including in its agreement with its 
member merchants a provision requiring the 
member merchants to discount with Charg-It 
all sales invoices from sales made to cus- 
tomers who request that such sales be 
charged through Charg-It, and/or (ii) from 
imposing a reasonable service charge upon 
any member merchant who utilizes credit 
information obtained from Charg-It’s cen- 
tral office to ascertain the advisability of 
extending credit to a prospective customer, 
if the member merchant thereafter decides 
not to process the sales invoice of such 
transaction through Charg-It; such service 
charge to be reasonable and to reflect only 
actual costs plus a normal profit. 


VII 
[Notice of Judgment] 
The defendant is ordered and directed: 


(A) Within thirty (30) days from the 
date of entry of this Final Judgment to mail 
a copy of this Final Judgment, or the sub- 
stance thereof approved as to form and 
content by plaintiff herein, to each member 
merchant with whom it has entered into a 
central credit service plan agreement; 


(B) For a period of three years from the 
date of the entry of this Final Judgment, to 
furnish a copy of this Final Judgment, or 
the substance thereof approved as to form 
and content by plaintiff herein, to any person 
who hereafter becomes affiliated with the 
defendant as a member merchant. 


VIII 
[Compliance A ffidavit} 


The defendant is ordered and directed, 
within sixty (60) days from the date of 
entry of this Final Judgment, to file with 
the ‘Clerk of this Court, with a copy to the 
plaintiff herein, an afhdavit setting forth 
the fact and manner of compliance with 
subsection (B) of Section IV hereof and 
with subsection (A) of Section VII hereof. 


IX 


[Enforcement and Compliance] 


For the purpose of securing compliance 
with this Final Judgment, duly authorized 
representatives of the Department of Jus- 
tice shall, on written request of the Attorney 
General or the Assistant Attorney General 
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in charge of the Antitrust Division, and on 
reasonable notice to the defendant made to 
its principal office, be permitted, subject to 
any legally recognized privilege: 

(a) Reasonable access during the office 
hours of the defendant to all books, ledgers, 
accounts, correspondence, memoranda and 
other records and documents in the posses- 
sion or under the control of the defendant, 
relating to any of the matters contained in 
this Final Judgment; and 

(b) Subject to the reasonable convenience 
of the defendant, and without restraint or 
interference from it, to interview officers 
and employees of such defendant, who may 
have counsel present, regarding any such 
matter. 


Upon the written request of the Attorney 
General, or the Assistant Attorney General 
in charge of the Antitrust Division, the de- 
fendant shall submit such written reports 
with respect to any of the matters contained 
in this Final Judgment as from time to time 
may be necessary for the purpose of en- 
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forcement of this Final Judgment. No in- 
formation obtained by the means permitted 
in this Section shall be divulged by any 
representative of the Department of Justice 
to any person other than a duly authorized 
representative of the Executive Branch of 
the plaintiff, except in the course of legal 
proceedings for the purpose of securing 
compliance with this Final Judgment in 
which the United States is a party or as 
otherwise required by law. 


x 
[Jurisdiction Retained] 


Jurisdiction is retained for the purpose of 
enabling any of the parties to this Final 
Judgment to apply to this Court at any 
time for such further orders and directions 
as may be necessary or appropriate for the 
construction or carrying out of this Final 
Judgment, for the modification or termina- 
tion of any of the provisions thereof, for the 
enforcement of compliance therewith, and 
punishment of violations thereof. 


[7 69,871] United States v. Swift & Co., Armour and Co., The Cudahy Packing 
Co, et al. 

In the United States District Court for the Northern District of Illinois, Eastern 
Division. Civil Action No. 58 C 613. Dated December 12, 1960. 


Case No. 211 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Meat Packers—Consent Decree—Divestiture of Meat Retailing and Grocery Busi- 
nesses—Modification.— Meat packers, who had been divested of their grocery interests and had 
been prohibited from selling meat at retail or groceries at any level by a consent decree, 
were not entitled to a modification of the decree to permit them to engage in those activities 
since they failed to show that the conditions which made the decree necessary had so 
changed as to make the decree an instrument of wrong, or that the public need for the 
decree had so diminished as to be outweighed by the hardship to the packers. The basic 
purpose of the decree was to divest the defendants of their grocery businesses and to estab- 
lish grocery and meat operations as separate enterprises; the prohibitions against the use 
of their distributive facilities were ancillary. The underlying purpose was to prevent the 
use of advantages inherent in huge size to wage a war of extermination against dealers 
weaker than themselves or to extend their power into other markets. The divestiture 
having been completed, the packers could not seek leave to re-combine upon the ground 
that divestiture itself had eliminated the need. Since the defendants had retained their 
dominant and commanding position in the meat industry and the power endures, the 
divestiture must be maintained, and the separation of their meat retailing and of their 
grocery businesses must continue. As to hardship, it was not enough that their profits 
have been modest, or that other concerns in the food industry have enjoyed greater returns 
and more rapid growth. Also, the usefulness of the decree has not been exhausted so long 
as the defendants retain the economic might they attained through combination. 


See Department of Justice Enforcement and Procedure, Vol. 2, J 8361.10. 


Meat Packers—Modification of Consent Decree—Vertical and Horizontal Integration 
—Meats and Groceries.—Petitions by meat packers to modify a consent decree to permit 
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them to sell both meats and groceries at retail and to sell groceries at wholesale were 
denied since their dominance in meat production would restrain competition. Vertical 
integration into retailing would provide captive markets for their meats and groceries 
to the exclusion of competitive products. Horizontal integration of wholesaling to 
include groceries would give them a competitive advantage, as a result of offering a 
complete line of meats and groceries, creating a situation comparable to that in the retail 
trade when the development of the combination store led to the disappearance of the 
butcher shop, the green grocer, and the bakery shop. 


See Department of Justice Enforcement and Procedure, Vol. 2, J 8361.10. 


Consent Decree—Test for Modification—General—A court can not substitute its 
judgment upon the question of whether an injunction as entered on consent in 1920 was 
in accord with equitable principles under the circumstances then prevailing; the decree was 
accepted by the defendants, and the Supreme Court had twice held that they were not 
free to attack it. The test is not whether the instant court would issue the consent decree 
as an original matter under present circumstances. The decree is above impeachment, 
and if present conditions are substantially the same as conditions in 1920, to modify 
would be to reverse. It is the court’s duty to ask not whether the decree is needed today, 
but whether if it was needed in 1920, the intervening changes have eliminated that need. 


See Department of Justice Enforcement and Procedure, Vol. 2, 8361.10. 


Consent Decree—Test for Modification—Need for Decree and Hardship Suffered by 
Defendants.—The continued need for a decree and the hardships suffered by the defend- 
ants are neither alternative standards for modification, either of which will suffice, nor 
cumulative prerequisites, both of which must be established. They are rather correlative 
elements of a single standard. As need is diminished, a lesser showing of hardship will tip 
the scales in favor of modification, and as the defendants’ suffering increases, their burden 
of showing decreased need is correspondingly lightened. The generalized language of 
Rule 60(b)(5) of the Federai Rules of Civil Procedure, which was promulgated since the 
Swift decision and which authorizes relief from a decree when “it is no longer equitable 
that the judgment should have prospective application”, did not alter the test. The de- 
fendants must show that the decree when entered was supported by conditions which 
have so altered with time that the restraint can no longer be justified, and that they are 
suffering injury, without counterbalancing advantage to the public interest, sufficient to 
move a court of equity to act. 


See Department of Justice Enforcement and Procedure, Vol. 2, { 8361. 


Consent Decree—Modification—Prior Modification Attempt as Bar.—Defendants 
were not barred, under the doctrine of res judicata, from attempting to have a consent 
decree modified, where a prior petition by them to have the decree modified had been 
denied. The prospective application of a decree is always open to reconsideration, If the 
prior attempt constituted a bar, it would mean that a defendant, once having requested 
modification and lost, would be forever barred from seeking modification in the future. 
Also, the specific reservation of jurisdiction to modify the decree would lose much of its 
meaning. 


A Government contention that, under the doctrine of collateral estoppel, the defendants 
were limited in their showing of changed conditions to changes in conditions which were 
different “in kind and character” from the changes considered in the prior modification 
attempt was rejected insofar as the contention supposed that change has a single dimension 
and that nothing is added by an increase in magnitude so long as the direction of the change 
remains the same. The continuation of a trend of economic change deserves consideration 
in the present proceeding if the degree of the change was not anticipated in the prior pro- 
ceeding and therefore was not the subject of decision. 


See Department of Justice Enforcement and Procedure, Vol. 2, § 8361. 


Consent Decree—Modification—Effect of Prior Modification Attempt—Effect on 
Party Not Actively Participating in Attempt.—A meat packer who had not actively par- 
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ticipated in an earlier attempt to modify the provisions of a consent decree, but who had 
stated its willingness to accept any modification that was applied uniformly, was bound 
by the rulings made in that attempt, whether under the doctrine of the rule of the law 
of the case or under the doctrine of stare decisis. 


See Department of Justice Enforcement and Procedure, Vol. 2, J 8361. 


Consent Decrees—Modification—Threat of Future Violations—Legality of Activities 
—Availability of New Remedies—Theory of Law.—Defendants, seeking a modification 
of a consent decree, have no standing to complain that the Government has failed to show 
any palpable threat of future violations of law on the part of the defendants. Nor is it 
enough to assert that the prohibited activities are not unlawful. It is of no avail to argue 
that the antitrust laws, including the revised Section 7 of the Clayton Act and the 
Robinson-Patman Act, now provide ample remedies for future violations. Also, the de- 
fendants can gain nothing from the recital in their stipulations to the decree that they 
consented upon condition that its entry should not be considered an admission or the 
decree an adjudication that they had in fact violated the law. By their consent, they 
relinquished the right to insist that an offense be proved and the right to show that no 
violation had been committed. Having accepted a decree drawn on the theory of a violation 
of the antitrust laws, they cannot now vacate or modify the decree on the ground that 
the theory was unsound. 


See Department of Justice Enforcement and Procedure, Vol. 2, f 8361. 


Consent Decree—Power to Modify—Factual Foundation of Decree——The fact that 
a decree is entered by consent rather than upon litigation does not deprive a court of the 
power to modify. The difference, however, has a profound effect upon the task of the 
court in ruling upon a request for modification. No evidence is introduced to supply a 
factual foundation for the restraints, no findings of fact are made, and no opinion is de- 
livered to explain the legal purposes of the decree. To a degree, therefore, the factual 
foundations for the decree and the reasons supporting it must rest on conjecture. How- 
ever, the decree must enjoy a solid presumption that it was founded) on fact and supported 
by reason. 


See Department of Justice Enforcement and Procedure, Vol. 2, J 8361. 


Consent Decree—Modification—Effect on Utility of Decrees—A defendant’s mistake 
in giving consent will remain beyond recall until the decree operates to oppress him in 
ways uncontemplated at its issuance, or until circumstances have so changed that the 
foundations of the decree, whether adequate or not, are completely undermined. A broader 
avenue of escape would destroy the utility of consent decrees. If an agreement reached 
after full and deliberate consideration may be set aside simply because one of the parties 
on second thought believes that he would have fared better at a trial, the decree would 
become nothing more than a continuance or postponement of the trial, and the mutual 
benefits which induce this form of disposition of a case would be lost. 


See Department of Justice Enforcement and Procedure, Vol. 2, { 8361. 


For the plaintiff: Earl A. Jinkinson, Willis L. Hotchkiss and Ned Robertson, Chicago, 
Illinois, 


For the defendants: John T. Chadwell, Theodore A. Groenke, James A. Rahl, John W. 
Thomas, Arthur C. O’Meara, John C. Berghoff and Arthur R. Curtis, Chicago, IIl., for 
Swift & Co. (Snyder, Chadwell, Keck, Kayser & Ruggles, of Counsel); Weymouth Kirk- 
land, E. Houston Harsha, William R. Jentes, George E. Leonard, Jr., and John P. Doyle, 
Chicago, Ill., for Armour and Co. (Kirkland, Ellis, Hodson, Chaffetz & Masters, of 
Counsel); E. H. McDermott, Walker Smith, Hamilton Smith, James Q. Smith, John H. 
McDermott, Frank E. Babb, Chicago, Ill., and Frederick T. Barrett, Omaha, Nebraska, 
for The Cudahy Packing Co. and E. A. Cudahy, Jr. (McDermott, Will & Emery, of 
Counsel); Howard J. Trienens, H. Blair White and Clarence F. Wittenstrom, Jr., Chicago, 
Ill., for Amici Curiae, (Sidley, Austin, Burgess & Smith, of Counsel). 
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HoFFMAN, District Judge. [Jn full text]: 
The petitioners, defendants in this historic 
litigation, have sought modification of the 
antitrust decree entered with their consent 
forty years ago. The government has 
vigorously opposed the petitions. 


Following extensive discovery proceed- 
ings and the disposition of preliminary mo- 
tions, the parties were afforded the plenary 
hearing required upon such a petition. 
Hughes v. United States [1952-1953 TRADE 
CAsEs {| 67,213], 342 U. S. 353 (1952). Oral 
testimony occupied some three and one- 
half months, producing a transcript in excess 
of eight thousand pages, Nearly one thousand 
exhibits have been received, containing an even 
greater volume of pages. As the record indi- 
cates, the court had grave doubt of the admis- 
sibility of portions of the petitioners’ evidence, 
both oral and documentary. Much of it was 
remote and of tenuous relevancy, or entailed 
matters of general opinion. It was the posi- 
tion of the court, however, throughout the 
lengthy hearing, that the equitable nature of 
the proceeding warranted giving the petitioners 
every opportunity to support their request. 


The court has been aided by detailed and 
exhaustive briefs, running to another thou- 
sand pages, and by full oral presentation of 
the parties’ positions. The court also has 
before it the complete record of the prior 
proceedings in the case, The quality of 
representation on all sides has been excep- 
tional. 


The Original Decree 


The antitrust history of the defendants 
goes back to the turn of the century. In 
1902 the government filed a civil suit against 
the defendants which eventuated in a gen- 
eral injunction. Szwift and Company v. United 
States, 196 U. S. 375 (1905). Subsequent 
criminal prosecutions failed. In 1917, at the 
direction of President Wilson, the Federal 
Trade Commission commenced a broad in- 
vestigation of the meat packing industry. 
The report of this investigation, submitted 
in 1919, led to the commencement of the 
litigation in which this proceeding consti- 
tutes the latest chapter. 


The Parties 


The suit was begun on February 27, 1920, 
in what was then called the Supreme Court 
of the District of Columbia. The principal 
defendants were the so-called Big Five of 
the meat packing industry: Swift & Com- 
pany, Armour and Company, The Cudahy 
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Packing Company, Wilson & 'Co., Inc., and 
Morris & Company. Eighty other corpora- 
tions, comprising those subsidiaries of the 
principal defendants which were engaged in 
slaughtering, packing, or selling meats, were 
also joined as defendants. Fifty of the off- 
cers, directors, and stockholders of the cor- 
porate defendants were named and joined 
individually as defendants, Of these one 
hundred and thirty-five original defendants, 
only six are now before the court as peti- 
tioners. One of the five principal de- 
fendants, Morris & Company, was absorbed 
by Armour and Company in 1923. Another, 
Wilson & \Co., Inc., has not petitioned for 
modification or entered its appearance in 
this proceeding. The remaining three prin- 
cipal defendants, appearing here as peti- 
tioners, will be called Swift, Armour, and 
Cudahy. All of their subsidiaries which 
were joined as parties originally have since 
been dissolved with the exception of two 
Swift subsidiaries, Swift and Company, Inc., 
and Derby Foods, Inc., which will be in- 
cluded in the designation Swift. The sole 
survivor of the officers, directors, and stock- 
holders of these corporate defendants who 
had been joined individually as parties whe 
has petitioned here is E. A. Cudahy, Jr. 
The petitioners are, therefore, Swift, includ- 
ing its two subsidiaries, Armour, ‘Cudahy, 
and E. A. Cudahy, Jr. 


e 


The Complaint 


The equity bill which commenced this suit 
consists of some thirty pages. The stated 
object of the action was to put an end to 
monopolies achieved by the defendants af- 
fecting the food supply of the nation, and 
to prevent the extension of this domination 
into other fields. 


The defendants’ principal business, it was 
alleged, consisted of the purchase and 
slaughter of livestock, namely, cattle, hogs, 
sheep, and calves, the dressing of the car- 
casses, and the distribution and sale of the 
dressed meats. - Domination of the purchase 
of livestock, it was charged, had been 
achieved, pursuant to a common purpose, 
plan, and design, by various means. First, 
the complaint~recited, the defendants had 
acquired controlling interests in some twenty- 
two of the nation’s stockyards, the public 
markets where livestock were bought and 
sold. Through the fees, charges, and serv- 
ices of the yards, they thereby gained power 
over the throat‘of the commerce involved. 
Through their interests in these yards, the 
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defendants were also able to determine the 
number and location of packing plants in 
the desirable locations at and adjacent to 
the stockyards, Terminal railways, con- 
necting the long-haul roads with the stock- 
yards and the packing plants, had also fallen 
under the domination of the defendants ac- 
cording to the bill, giving them power to 
discriminate against other packers and inde- 
pendent buyers. Dominion over the other 
facilities required by traders and dealers at 
the yards was also achieved. Included was 
the allocation of office space, pens, and sites 
for stockyard banks, cattle loan companies, 
and rendering plants for the disposal of 
stock killed by accident or disease in the 
yards. According to the allegations of the 
government’s complaint, the defendants had 
also gained control of the trade newspapers 
and market journals whigh cattle raisers 
must rely upon for accurate and unbiased 
reporting of demand. As a. consequence, 
the defendants were furnished with a means 
of increasing or decreasing the flow of live- 
stock to the yards in their own interests. 


By wielding these powers, it was charged, 
the defendants had gradually forced out 
their competitors as dominating factors in 
the marketing of livestock, To eliminate 
competition among themselves, the govern- 
ment claimed, the defendants had entered 
into percentage purchase arrangements, ap- 
portioning tke livestock offered at the sev- 
eral stockyards to the respective defendants 
in predetermined shares. 


(Concerning the marketing side of the de- 
fendants’ businesses, the complaint alleged 
that the packers had developed a nation- 
wide system for distributing and selling 
meats. A principal instrumentality in the 
system was called the branch house, a stor- 
age station with facilities for cooling and 
preserving fresh meats, from which sales 
were made to butchers, hotels, restaurants 
and other large consumers. The defendants 
maintained 1120 of these branch houses in 
various large towns and cities throughout 
the United States, according to the bill, 
while competing interstate slaughterers 
miaintained only 139. 


To supplement the branch houses, and to 
serve the smaller communities, the de- 
fendants employed refrigerated railroad cars 
traveling over specified routes and filling 
orders for smaller quantities. The route 
cars operated by the defendants, it was al- 
leged, constituted 90% of the total number 
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operated in the packing industry. As an 
adjunct, the defendants, and particularly 
Armour, employed motor trucks to serve 
purchasers not conveniently reached by rail, 
in a total of 20,836 towns throughout the 
United States. As a part of their distribu- 
tion system, it was stated, the defendant 
packers owned for their private use a num- 
ber of cold storage warehouses where fresh 
meat products might be stored, and had 
acquired control as well of public cold 
storage warehouses engaged in the general 
business of leasing space for products re- 
quiring refrigeration. 


Having eliminated competition in meats, 
the defendants, according to the government, 
set out to control the substitute foods to 
which the consuming public might turn from 
high-priced meats. To accomplish this pur- 
pose, the defendants had begun to deal, 
directly and through subsidiaries, in fish, 
vegetables, fruits, cereals, milk, poultry, 
butter, eggs, cheese, and other so-called 
substitute foods as well as in meats. In 
addition, they acquired a large number of 
concerns manufacturing or selling these sub- 
stitute foods, availing themselves of the fi- 
nancial resources amassed through their 
dominance in meats. Further control over 
other foods was achieved, it was alleged, 
through contracts for the defendants’ pur- 
chase of the entire or exclusive output of 
many companies engaged in the production 
of these foods. In marketing these non- 
meat foods, the defendants availed them- 
selves of their distribution systems and 
facilities designed principally for the handling 
of meats “with comparatively no increase 
of overhead.” This advantage enabled the 
defendants to reach remote spots, it was 
alleged, and was employed temporarily to 
fix prices so low as to eliminate competition. 


As the result of these activities, the com- 
plaint averred, the defendants had enjoyed 
an extraordinary rate of growth and had 
achieved immense size. In the fifteen years 
from 1904 to 1919, the combined net worth 
of Swift, Armour, Cudahy and Wilson had 
increased fivefold to nearly half a billion 
dollars. The net profits of the five principal 
defendants for the year 1917 nearly equalled 
their total net worth in 1904. Their com- 
bined sales amounted to three billion two 
hundred million dollars for 1918. The prin- 
cipal corporate defendants and the individual 
defendants and their families held control- 
ling interests in 574 corporations and con- 
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cerns, and lesser or indefinite interests in 
another 188. 


In its concluding paragraphs, the govern- 
ment’s bill of complaint prayed generally 
for an injunction prohibiting the defendants 
from entering into or carrying out any con- 
tract or combination in restraint of trade, 
from monopolizing or attempting to monopolize 
commerce in livestock or foods, and from 
engaging in unlawful practices or unfair 
competition to restrain or monopolize trade 
or commerce. Specifically, the complaint 
requested a decree requiring the defendants 
to divest themselves of the instrumentalities 
of monopoly in meats, including retail meat 
markets, stockyards, terminal railways, 
market or trade journals, and public cold 
storage warehouses. In tthe field of substi- 
tute foods, so-called, the government de- 
manded that the defendants divest themselves 
of all interests in concerns dealing in such 
foods, and discontinue direct dealings. To 
assure this divestiture, the government asked 
that the decree enjoin the defendants from 
re-acquiring any interests so divested, from 
obtaining any new interest in any concern 
dealing in prohibited substitute foods, and 
from engaging themselves in any dealings 
in these foods. To complete the divorce- 
ment of meats from substitute foods, the 
bill demanded that the defendants be en- 
joined from permitting their railroad cars, 
motor trucks, branch houses, or other dis- 
tributive facilities to be used by anyone in 
the handling of prohibited commodities. 


The Decree 


On the same day that the government 
filed its complaint with the court, a separate 
answer was filed on behalf of each of the five 
principal defendants and its corporate sub- 
sidiaries and affiliated individual defendants. 
These answers responded in extensive and 
minute detail to all the averments of the 
government’s bill, and denied each material 
allegation. 


At the same time, the parties presented 
to the court a stipulation, agreeing to the 
entry of an attached decree of injunction. 
On behalf of the defendants, the stipulation 
stated that while maintaining the truth of 
their answers and their innocence of any 
violation, they desired “to avoid every ap- 
pearance of placing themselves in a position 
of antagonism to the Government” and 
therefore consented, with the proviso that 
their consent should not be regarded as an 
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admission, nor the decree as an adjudication, 
that they had in fact violated any law of 
the United States. 

The stipulated decree was entered that 
day, Its recital of the parties’ consent was 
followed by eighteen operative paragraphs. 
Summarized in numerical order, these para- 
graphs decreed as follows: 

First. The corporate defendants were en- 
joined, jointly and severally, from contract- 
ing, combining, or conspiring to restrain, 
and from monopolizing, or attempting or 
conspiring to monopolize, trade or commerce; 


Second. The defendants, jointly and sev- 
erally, were restrained from owning any in- 
terest in any stockyard, terminal railroad, 
or market newspaper or journal; 


[Third. The corporate defendants were 
enjoined from using or permitting others 
to use their distributive system and facili- 
ties, including branch houses, railroad cars, 
and motor trucks, for handling or dealing 
in the non-meat foods specified in paragraph 
Fourth; the defendants were permitted to 
dispose of surplus or obsolete facilities free 
of the restrictions of the decree, subject to 
a requirement of court approval for sale of 
any substantial part of the system; 


Fourth. The corporate defendants, jointly 
and severally, were enjoined from engaging 
in the business of handling, and from own- 
ing any interest in a concern engaged in 
handling, fourteen specified classes of foods 
and miscellaneous items, illustrated by a 
listing of 145 named commodities; the 
enumerated classes were (1) fish, (2) vege- 
tables, except in combination with meats, 
(3) fruits, (4) confectionery and soda foun- 
tain supplies, (5) molasses, jellies, and sim- 
ilar sweets, (6) spices, sauces, and condiments, 
(7) coffee, tea, chocolate and cocoa, (8) nuts, 
excluding peanuts, (9) flour, sugar, and rice, 
(10) bread, wafers, crackers, and biscuits, 
(11) cereals, (12) grain, (13) miscellaneous 
articles, including specified building ma- 
terials, food-handling equipment and sup- 
plies, and cigars, china, and furniture, and 
(14) grape juice; 


Fifth. The individual defendants were 
enjoined from holding a controlling interest 
in any concern handling or dealing in the 
commodities listed in paragraph Fourth; 


Sixth, The defendants were restrained 
from owning or conducting any retail meat 
markets, other than for the accommodation 
of employees at their plants; 


© 1960, Commerce Clearing House, Inc, 


Number 170—95 
12-23-6C 


Seventh. The defendants were enjoined 
from owning any interest in public cold 
storage warehouses except in connection 
with their packing plants or as necessary 
in handling meats and other permitted 
commodities; 


Eighth. The corporate defendants were 
enjoined from handling or dealing in fresh 
milk or cream, and from owning any in- 
terest in any concern so engaged, except 
as necessary to their dealing in condensed, 
evaporated, or powdered milk, butter, oleo- 
margarine, ice cream, cheese, or buttermilk, 
or in combination with meats or other per- 
mitted items; 


Ninth. The corporate defendants were 
enjoined from engaging in illegal trade 
practices; 


Tenth. The defendants were directed to 
submit to the court, within 90 days, a plan 
for divesting themselves of ownership in 
stockyards, terminal railroads, and market 
newspapers and journals, and to dispose of 
these interests within the time and upon 
terms fixed by the court; 


Eleventh. The defendants were directed, 
within nine months and with court ap- 
proval, to divest themselves and dispose of 
their interests in retail meat markets and 
public cold storage warehouses; 


‘welfth, The defendants were directed, 
within two years and with court approval, 
to divest themselves of all interest in con- 
cerns engaged in handling the prohibited 
items enumerated in paragraph Fourth, to 
divorce or discontinue any branches or de- 
partments so engaged, and to dispose of all 
such commodities in stock or on hand; 


Thirteenth. In the disposition of their in- 
terests in any stockyard at which they main- 
tained packing plants, the defendants and 
their purchasers were required to agree to 
continue the operation of the stockyard and 
the packing plants, respectively, for a period 
of ten years. 


Fourteenth. Nothing in the decree should 
be construed to prohibit the defendants from 
doing anything, otherwise lawful, in the 
United States in connection with their ex- 
port trade or foreign commerce; 


Fifteenth. Nothing in the decree should 
be construed to preclude the government 
from proceeding, civilly or criminally, against 
the defendants for any violation of law in 
the buying or selling of poultry, butter, eggs, 
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or cheese, or any other business or activity 
not mentioned in the decree; 


Sixteenth. The defendants were directed 
to supply information upon the request of 
the Attorney General and to permit inspec- 
tion of their books and records, for the 
purpose of assuring compliance with the 
decree; 


Seventeenth. All the defendants’ sales or 
dispositions of properties or businesses 
which had been made within the five months 
preceding the entry of the decree and which 
otherwise would have been required by the 
decree were to be submitted to the court 
for determination of whether they were in 
accordance with the spirit and purpose of 
the decree; 


Eighteenth. The court retained jurisdic- 
tion to take any further action that might be 
necessary to carry out the decree and to 
entertain any applications by the parties 
with respect to it. 


It is apparent that the decree was the 
product, in principal part, of negotiation be- 
tween the defendants and the government. 
Within a single day the government filed its 
complaint, the defendants appeared and filed 
lengthy answers, the parties presented their 
stipulation and consent to a detailed and 
complex decree, and the decree was entered. 
The circumstances precluded extensive ju- 
dicial consideration or analysis. No evi- 
dence was offered, no findings of fact were 
made, and no opinion was prepared to ex- 
plain the decree. 


In large part, the decree was responsive 
to the government’s complaint. As de- 
manded in its prayer, the defendants were 
required to divest themselves of their in- 
terests in stockyards, terminal railways, 
market newspapers and journals, public cold 
storage warehouses, and retail meat markets. 
They were also required to divest them- 
selves of the business of handling certain 
of the items described by the complaint as 
substitute foods, although in this respect the 
decree does not extend to the full limits of 
the complaint. The government had charged 
the defendants specifically with seeking to 
control fish, vegetables, fruits, cereals, milk, 
poultry, butter, eggs, and cheese; the decree 
as entered reached only the first five of these 
commodities, and left the defendants free to 
engage in the business of handling poultry, 
butter, eggs, and cheese, along with a mis- 
cellany of non-meat foods not prohibited by 
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the decree and a wide range of non-food 
commodities. The core of the defendants’ 
business activities remained untouched. They 
were left free to engage in meat packing, 
including slaughter, dressing and processing, 
and distributing at wholesale, without hin- 
drance. In this field, their corporate em- 
pires were not dismembered, and they retained 
their huge size. The decree confined their 
power, however, and prevented its exercise 
or extension in the meat industry either back- 
ward in the direction of livestock marketing, 
or forward in the direction of retail market- 
ing. What is known as vertical integra- 
tion was foreclosed thereby to a significant 
degree. Although short of monopolization 
the defendants were free to expand their 
operations horizontally, as meat packers, 
they were excluded, for all practical pur- 
poses, from participating generally in the 
food industry. Their economic power was 
thus not destroyed but rather hemmed in. 


Subsequent Proceedings 


With the entry of the consent decree, this 
litigation entered its second phase. In 1921, 
the National Wholesale Grocers Association 
and the American Wholesale Grocers As- 
sociation were permitted to intervene in the 
proceedings for the limited purpose of re- 
ceiving notice and being heard in opposition 
to any proposed change in the decree that 
would deprive them of its protections. On 
April 19, 1922, the California Cooperative 
Canneries filed an intervening petition, seek- 
ing to invalidate the consent decree in its 
entirety. It appeared that this intervenor 
had agreed with Armour to supply Armour’s 
total requirements of California canned fruits 
for a ten year period, and had committed 
the principal part of its output to this con- 
tract. The petition claimed the consent 
decree was void on several grounds. The 
defendants’ refusal to admit any violation 
of law, it was argued, deprived the court of 
power to enter the decree. Since the:com- 
plaint did not charge that it was illegal for 
the defendants to engage in the grocery 
business, that portion of the decree, at least, 
could not be supported, it was claimed. The 
intervenor contended, too, that the decree 
was so general as to be a nullity, and that it 
was superseded by the Packers and Stock- 
yards Act of August 15, 1921, 42 Stat. 159, 
163. The motion for leave to intervene was 
denied in the trial court, but the Court of 
Appeals for the District of Columbia reversed 
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the denial in September, 1924. (California 
Cooperative Canneries v. United States, 299 
Fed. 908 (D. C. Cir. 1924).) , 


In November, 1924, motions were presented 
on behalf of Swift and Armour, their sub- 
sidiaries and officers, to invalidate the con- 
sent decree on similar grounds, and more 


‘particularly, because no case or controversy 


was before the court, because no facts were 
found to support the court’s jurisdiction, 
because the decree violated the antitrust laws 
by forbidding lawful competition, and be- 
cause the Attorney General was without 
power to consent to the decree on behalf 
of the United States. 


These motions were argued together. The 
trial court denied the motion to vacate 
the decree presented on behalf of Swift and 
Armour, but by order of May 1, 1925, sus- 
pended the operation of the decree, in pur- 
suance of the Court of Appeals’ mandate, 
until the intervening petition of California 
Cooperative Canneries could be fully heard 
on the merits. 


Upon appeal from the denial of the Swift 
and Armour motions, the United States 
Supreme Court affirmed, upholding the va- 
lidity of the decree. Swift & Company vw. 
Umited States, 276 U. S. 311 (1928). The 
suspension, however, remained in force until 
set aside a year later by the Supreme Court 
in United States v. California Cooperative 
Canneries, 279 U.S. 553 (1929). Upon receipt 
of the mandate of the United States Supreme 
Court, the trial court on July 24, 1929, re- 
voked the suspension of the decree. On the 
same day, however, Swift and Armour filed 
motions to extend the time for compliance 
with the decree, and the court granted a 
temporary extension for all defendants until 
the motions could be fully heard. Before 
these motions came on for hearing, how- 
ever, and on August 10, 1929, they were 
superseded by petitions on behalf of Swift 
and Armour to modify the decree and to 
vacate its principal prohibitions. 


The petitions for modification, as amended 
on April 2, 1930, accepted the consent decree 
as valid and lawful when entered. This 
request for relief from its prohibitions was 
based therefore not upon any asserted defect 
in the original proceedings, but rather upon 
the claim that the decree had become, in 
the ten years since its entry, unnecessary 
and unjust in view of “radical and revolu- 
tionary changes’ in economic conditions. 
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These changes, it was claimed, were both 
unexpected and unforeseen, and worked a 
revolution in food distribution methods. 


Because the petitions now before the court 
proceed upon the same underlying theory, 
the 1930 petitions warrant full examination 
for comparative purposes. 


Although these petitions of Swift and 
Armour vary in their detail, both are based 
upon two major propositions: First, that the 
defendants no longer occupied the monop- 
olistic position in the meat packing industry 
which they held at the time the decree was 
entered in 1920; and Second, that economic 
changes since 1920 had eliminated any 
danger that the defendants might employ 
any dominance in the meat industry as a 
weapon to achieve control in the marketing 
of non-meat foods and other commodities. 
It followed, they argued, that the decree 
without reason or need restrained lawful 
competition by prohibiting the defendants 
from making efficient use of their facilities 
and experience and from diversifying their 
businesses as their rivals were free to do, 
to the injury of the general public as well 
as the defendants. 


In support of the first branch of their 
argument, the petitions alleged that any 
combination among the defendants had been 
dissolved, that they were parties to no 
agreements in restraint of trade, and that 
they were engaged in active and open com- 
petition with each other. The defendants 
themselves had undergone changes since the 
decree. The Armour stock, formerly held 
by the Armour family, had been dispersed 
and was publicly held. Armour had been 
refinanced, and Wilson & Co., Inc., had 
gone through receivership and bankruptcy 
proceedings as well as refinancing. Morris 
& Company had sold its assets to Armour 
and had gone out of business. Several sub- 
sidiary corporations had been dissolved, and 
a number of the individual defendants had 
either died or severed their connections 
with the defendants since the entry of the 
decree. All of the defendants, it was claimed, 
had suffered losses and declining sales vol- 
ume in the decade of the twenties. 


Several legal developments were also relied 
upon in support of the requested modifica- 
tion. The government’s legal theory, em- 
bodied in the decree, was said to be that 
size alone constituted an offense under the 
Sherman Act, and this theory, the defend- 
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ants argued, had been rejected in Umited 
States v. United States Steel Corp., 251 U. S. 
417, 450-51 (1920), after the entry of the 
decree by the Supreme Court. By the en- 
actment of the Packers and Stockyards Act 
of August 15, 1921, 42 Stat. 159, 163, Con- 
gress had conferred regulatory control over 
the packing industry and public stockyards 
upon the Secretary of Agriculture, thereby 
rendering the judicial decree totally unneces- 
sary according to the petitions. The petitions 
also recited that the court had appointed 
two trustees of the stock held by Swift and 
Armour in public stockyard companies, pur- 
suant to the provisions of the decree direct- 
ing disposal of this stock, and that after full 
and lengthy public hearings at the stock- 
yards these impartial trustees had found 
nothing unfair, illegal, or discriminatory in 
the operation of the stockyards, terminal 
railroads, or other facilities. Since the entry 
of the decree, the petitions reported, the 
Department of Agriculture had undertaken 
a program of livestock market reporting 
which made precise information readily avail- 
able by wire and radio to livestock produc- 
ers throughout the country, and destroyed 
any monopolistic control the defendants 
might have exerted through ownership of 
stockyard newspapers and market journals. 
In 1921, the defendants averred, the Inter- 
state Commerce Commission, in a hearing 
upon the complaint of wholesale grocers, 
concluded that the defendants’ ownership 
and use of refrigerator cars gave them no 
unfair advantage or preference. (National 
Wholesale Grocers Assn, v. Alabama & Vicks- 
burg Ry., 62 I. C. Reports 375, June 22, 
1921.) Finally, the defendants relied upon 
the decision of the Secretary of Agriculture 
in proceedings commenced by him in 1923 
to inquire into the Armour acquisition of 
the physical properties of Morris & Com- 
pany. After exhaustive hearings under the 
Packers and Stockyards Act, the Secretary 
had concluded that the merger would not 
have the tendency or effect of restraining 
interstate commerce or.of creating a monop- 
oly, and that competition in the meat in- 
dustry was keen and active. 


Factual change as well as legal develop- 
ment showed, according to the petitions, 
that the defendants no longer occupied a 
dominant position in the meat industry. 
None of the defendants individually enjoyed 
a share of the business that would amount 
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to monopoly, and their combined share of 
the total slaughter of livestock in the United 
States had fallen since the decree from 48% 
to 36%, and their combined share of fed- 
erally inspected slaughter fell from 69% to 
54%. The total sales of each of the de- 
fendants, measured in dollars, were lower 
in 1929 than in 1920, while the sales of 
competing meat packers increased. At the 
same time the defendants’ margin of profit 
on sales was low and declining, while the 
profit margin of the smaller packers was 
greater and increasing. 


The defendants’ distributive facilities no 
longer served to give them a commanding 
competitive position in the meat industry, 
they alleged. The refrigerated railroad cars 
owned by the defendants conferred no ad- 
vantage, since the development of motor 
trucks and the construction of hard-surfaced 
roads during the ten years since entry of 
the decree had provided competing packers 
with an effective means to reach consumers. 
The branch house system of the defendants 
was being rendered obsolete, according to 
the defendants, by the trend toward integra- 
tion and mass selling. Since the decree, 
grocery chains had established their own 
distributing depots, taking large shipments 
directly from packing plants. As a result, 
the defendants were forced to use their 
branch houses principally to serve the small 
independent retailer, in decreased volume 
and at higher cost per unit sold. In con- 
sequence, the defendants had been forced 
to close a number of branch houses, and to 
operate others at a loss. 


In the second branch of the defendants’ 
petitions for modification, they claimed that 
any dominance they might still enjoy in the 
meat industry could no longer be carried 
over into the marketing of other foods, in 
view of the claimed revolution in merchan- 
dising methods. This revolution was char- 
acterized principally, according to the petitions, 
by widespread integration in the food busi- 
ness, by mass selling, by the growth in use 
and importance of private brands, and by 
wide diversification of products handled at 
each market level. At each level, it was 
claimed, large and powerful concerns had 
emerged, offering a countervailing power to 
the defendants and eliminating any danger 
from the defendants’ entry into other branches 
of the food industry. 
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Retailing 

At the retail level, the petitions relied 
upon the rapid growth of the chains to 
demonstrate that the decree was no longer 
needed. Since 1920, they alleged, the num- 
ber of chain retail outlets had increased 
from 27,000 to 75,000, and their total sales 
had nearly trebled until they held 40% of 
the total retail grocery business. The larg- 
est of these chains, A & P, had total sales 
in excess of one billion dollars in 1929, 
roughly equalling the total sales of the larg- 
est defendant, and the total sales of all chains 
were said to have grown to approximately 
three and one-half billion dollars annually. 


A parallel development since the entry of 
the decree was the growth of the so-called 
voluntary chains, established either by a 
grocery wholesaler contracting with a num- 
ber of independent retailers to supply their 
grocery needs and to furnish merchandising 
and managerial assistance, or by a group of 
independent retailers associated together to 
conduct cooperative wholesale operations. 
The number of retail stores so integrated 
and combined had grown to 60,000 by 1929, 
according to the petitions. 


In view of the strengta of these retailers, 
it was said, there was no longer anything 
to be feared from the defendants’ entry into 
the grocery business as competing retailers. 
The chains generally enjoyed a higher mar- 
gin of profit than the defendants, it was 
claimed: comparing five selected chains with 
the defendants, profits as a percentage of 
sales were 2.7% for the chains to 1.3% for 
the defendants, as a percentage of et worth, 
23% for the chains to 5% for the defendants, 
and as a percentage of investment, 17% for 
the chains to less than 5% for the defend- 
ants. At the same time the chains benefited 
from a higher proportion of equity invest- 
ment, relying upon borrowing for only 2% 
of their funds as compared with the 30% 
borrowed by the defendants, and enjoyed 
more available working capital. 


Another marketing change alleged by the 
petitions was the rapidly accelerating trend 
toward combination stores, that is, stores 
selling both meats and groceries. At the 
time of the entry of the decree in 1920, it 
was claimed, only a few hundred retail out- 
lets handled both meats and groceries, while 
by 1929 an estimated 20% of all meat sales 
were made by combination stores. The trend 
was especially rapid among chains, which 
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had begun to sell meats, it was alleged, in 
an estimated one-third of their stores. 


These developments rendered the prohibi- 
tions against the defendants’ retailing meats 
both unnecessary and unjust, it was said. 
In view of the combined power of the chains 
as meat retailers, the defendants could no 
longer assume control of that market and 
the protection of the decree was not needed. 
And the decree was rendered unjust since 
this integration reduced the number of po- 
tential buyers for the defendants’ meat and 
left them at the mercy of the large chains, 
who might simply decline to deal and leave 
the defendants stranded with a large sup- 
ply of perishable meats. Deprived of the 
opportunity to retail their own products, 
the defendants were placed increasingly at 
the mercy of the chains as the only outlet 
to the consumer. Competing packers, how- 
ever, were free to retail their products, and 
many operated meat markets. The defend- 
ants also claimed they were handicapped by 
the innovation of the private brand, affixed 
by the chain or the retailer to the products 
sold. To assure continued consumer de- 
mand for and acceptance of his products, 
they contended, a national packer must keep 
its brand name before the public. Forbidden 
to retail their own products and compelled 
to market through others who affixed their 
own brands, the defendants were losing 
their standing. 


In the face of the trend toward diversified 
retailing and the combined selling of meats, 
the defendants claimed that modification of 
the decree to allow them to sel] at retail 
only meat or groceries would be of no avail. 
Anything short of combined selling would 
be impracticable and would not enable them 
to compete effectively. 


Wholesale Groceries 


The integration of retail and wholesale 
functions in the grocery business as ex- 
emplified by the growth of the chains was 
also relied upon as eliminating any possible 
anti-competitive effects of the defendants’ 
entry into the handling of groceries at 
wholesale. Since an increasing number of 
retail outlets were tied to wholesalers, either 
in chains or voluntary or cooperative ar- 
rangements, the defendants would be fore- 
closed from that market, they submitted. 
Their distributive facilities, and particularly, 
their branch houses, had been displaced by 
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the distributive depots of the chains, and 
could be used principally to serve the small 
independent retailers with both meats and 
groceries. In this market, according to the 
petitions, the defendants would be in com- 
petition with 6,000 well-established whole- 
sale grocers with combined total sales of 
four billions of dollars annually. Upon in- 
formation and belief, it was alleged that 
many of these wholesalers handled meats as 
well as groceries. Many, in addition, had 
developed important brands, and had branched 
into retailing and manufacturing. No danger 
of monopoly would result from the defend- 
ants’ entry into the business of wholesaling 
groceries along with meats, it was claimed. 


Production 


The preceding decade had been marked, 
the petitions alleged, by the growth of a 
number of large firms and corporations en- 
gaged in the production, processing, and 
manufacturing of foods. Through mergers 
and acquisitions, these concerns had diversi- 
fied to offer a wide range of products, many 
with significant brand names. The annual 
sales of the largest exceeded one hundred 
million dollars, and the average profits as 
a percentage of sales for seven of these 
large food concerns was 7% as compared 
with an average of 1:3% for the four de- 
fendant meat packers. Some of these food 
producers and manufacturers carried on their 
own distributing and wholesaling operations, 
and others maintained retail outlets as well. 
Several were engaged in meat packing or 
processing, and, the petitions continued, 
there were prospects of further mergers of 
meat packing and grocery manufacturing. 
Some of the defendants’ competing meat 
packers, too, it was charged, had begun, to 
deal in groceries. The defendants, how- 
ever, were denied the opportunity of diver- 
sifying to avail themselves of economies in 
selling and distributing. Modification of 
the decree, they argued, would allow them 
to take advantage of modern marketing tech- 
niques, to help preserve the small independ- 
ent retailer, to increase competition and thus 
to reduce prices to the ultimate consumer. 


Upon these grounds, Swift and Armour 
prayed for modification of paragraphs Two, 
Three, Four, Five, and Six of the decree, 
so that they might own or retain interests 
in stockyards, terminal railroads, and stock- 
yard newspapers and market journals, to 
allow them to deal generally in any non-meat 
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grocery products and to make use of their dis- 
tributive facilities in handling those products, 
and to sell meats through retail outlets. 


Swift’s petition asked in addition for relief 
from the prohibitions of paragraphs Seven 
and Eight of the decree, forbidding owner- 
ship of public cold storage warehouses and 
the handling of fresh milk and cream re- 
spectively. Concerning fresh milk and cream, 
Swift alleged that its procurement of raw 
milk for the manufacture of butter and 
cheese, permitted to the defendants by the 
decree, was impeded by the prohibition against 
dealing in fresh milk. Prices paid to farmer’s 
for milk to be resold fresh were higher, it 
was claimed, than the prices paid for milk 
to be used for butter or cheese. With the 
growth of cities, fresh milk dealers were 
extending their purchasing operations further 
into the rural areas, driving the defendants 
out of the market. The fresh milk prohibition 
also made it more difficult for the defendants 
to obtain eggs and poultry, as permitted, 
since the farm producers preferred to sell 
their poultry products to a purchaser who 
could also buy dairy products, and could 
sell them livestock feeds. Since the decree 
prohibited the defendants from dealing in 
fresh milk and cream or feeds, they were 
handicapped in permitted activities as well. 

Neither The Cudahy Packing Company 
nor Wilson & Co., Inc., filed a petition for 
modification in these 1930 proceedings. At- 
torneys for both appeared in open court, 
however, to state that while they did not 
request modification, they would consent to 
any modification that might be ordered by 
the court, provided that it should be granted 
equally to all defendants. 


Upon the government’s general denial of 
the allegations of the Swift and Armour 
petitions, the matter was heard at length 
before Judge Bailey in the Supreme Court 
for the District of Columbia. At the con- 
clusion, Judge Bailey ruled in opinion that 
the petitions should be denied in part and 
granted in part. The divorcement of all 
interest in stockyards, terminal railroads, 
and market journals was still commanded 
because of the “many opportunities for 
secret preferences and distortion” 
afforded by their control. On the other 
hand, because the combination among the 
defendants had been ended, and they had 
no monopoly, and because it is “an ex- 
treme measure to prevent anyone 
from making an economic use of his facil- 
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ities,’ the decree was modified to allow 
the defendants to employ unused space in 
their refrigerator cars and branch houses for 
handling the previously prohibited grocery 
items, and to allow the defendants generally 
to manufacture and deal in all commodities 
other than at the retail level. 


As to the retailing, however, Judge Bailey 
took a different view. “The control by the 
defendants of the great amount of inter- 
state commerce in meats and other articles 
from the producer to the consumer would 
probably result in the almost complete an- 
nihilation of the independent retail grocer 
..., he concluded. To enter into the 
market, the defendants would have to buy 
out many retailers now in business, and 
would become competitors of present cus- 
tomers. Even the unused power to engage 
in retailing would present dangers of abuse, 
he noted. Since in his opinion to allow 
the defendants to integrate in this direc- 
tion would be inconsistent with the Con- 
gressional policy to preserve and stimulate 
competition, Judge Bailey continued para- 
graph Six of the decree in full force and 
effect, to forbid the defendants to own or 
operate retail meat markets. For the same 
reasons, his modification of the prohibitions 
on grocery dealing did not extend to the 
retail level. 


Swift’s requests for relief from paragraphs 
Seven and Eight of the decree, enjoining 
the ownership of public cold storage ware- 
houses and the handling of fresh milk or 
cream, were also denied. 


In accordance with his opinion, Judge 
Bailey entered an order modifying the de- 
cree by confining the prohibitions of para- 
graphs Three, Four, and Five to retail 
dealing alone. The United States appealed 
from this order directly to the United 
States Supreme Court. The intervenors, 
American Wholesale Grocers Association 
and National Wholesale Grocers Associa- 
tion, joined in the appeal to contest the 
modification, The defendants did not ap- 
peal, however, from that portion of the 
order which denied modification. 

In an opinion that is the focal point of 
this litigation, the Supreme Court reversed 
the modification order and reinstated the 
original decree in full. United States v. Swift 
& Co. [1932-1939 Trapz Cases § 55,005], 
286 U. S. 106 (1932). Three of the Jus- 
tices took no part in the decision. Of the 
remaining six, Justices Butler and Van 


© 1960, Commerce Clearing House, Inc. 


Number 170—101 
12-23-60 


Devanter dissented. The opinion of the 
majority of four was written by Justice 
Cardozo. 


After this judgment of the Supreme Court 
was handed down in 1932, the decree took 
full effect without qualification for the first 
time since its entry. The defendants brought 
themselves into compliance by disposing 
of their interests in stockyard companies, 
terminal railroads, and market journals. 
The defendants divested themselves of their 
interests in concerns handling prohibited 
groceries and other items. Swift, for ex- 
ample, sold its substantial interests in Libby, 
McNeill & Libby. Retail meat markets 
were closed or sold to others. The de- 
fendants wound up their businesses in pro- 
hibited non-meat foods, and discontinued 
use of their distributive facilities in handling 
those foods. Forbidden interests in public 
cold storage warehouses were divested. In 
sum, the general grocery business was 
divorced from meat packing, and the de- 
fendants were divested of facilities and 
interests which were outside the scope of 
the meat packing business. The defendants 
thenceforth were confined in the main to 
purchasing livestock, slaughtering, dressing, 
processing, and distributing and selling meats 
and meat products at wholesale. They have 
continued to carry on the business of proc- 
essing and dealing in the by-products of 
slaughter, including hides, hair and tallow. 
They have also engaged in the manufacture, 
processing, and sale of grocery items not 
prohibited by the decree, including butter, 
eggs, oleomargarine, poultry, cheese, ice cream, 
dog food, lard, peanut butter, shortening, 
soaps and cleansers, salad and cooking oils, 
and foods containing vegetables in combina- 
tion with meats. Beyond the food industry, 
Wilson & Co., Inc., has diversified heavily 
and successfully in the manufacture of 
sporting goods, and Armour in the field 
of chemicals. 


The Current Petitions 


The consent decree remained in force 
without further litigation for a period of 
twenty-four years after the Supreme Court 
denied the requested modification in 1932. 
In 1956, the current phase of the contro- 
versy opened when Cudahy filed its peti- 
tion for modification of the decree in the 
United States District Court for the Dis- 
trict of Columbia, successor to the Supreme 
Court for the District where the decree was 
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entered. Later, in 1956, similar petitions 
were filed on behalf of Swift and Armour. 
No petition has been filed and no appear- 
ance has been entered on behalf of Wilson 
& Co., Inc., the other remaining defendant. 


The three petitions were separately pre- 
pared and independently filed, but they are 
sufficiently similar in the substance of their 
content to permit combined summarization. 
The underlying theory of all three is the 
same as that relied upon in the 1930 peti- 
tions, that is, that the decree has become 
both unnecessary and unjust as a result of 
radical changes in the meat and food in- 
dustries. which have taken place since the 
earlier proceedings. As in 1930, the de- 
fendants submit that today they have no 
monopolistic control or dominant power in 
meats, and, even so, that it would be im- 
possible today to wield any such power to 
achieve an anti-competitive position in the 
non-meat food industry. Again it is claimed 
that enormous and unforeseen technological 
and marketing changes have so altered the 
structure of the industry that the decree 
today no longer promotes the policies of 
the antitrust laws, but on the contrary re- 
stricts desirable competition. 


With few exceptions, the changes relied 
upon in the current petitions are develop- 
ments of the same kind and character con- 
sidered in the 1930 modification proceedings. 
The trends of change have continued, and 
the differences are fundamentally matters of 
magnitude and degree. 


Concerning monopolization or dominance 
in the meat industry, the petitioners repeat 
that the combination alleged in 1920 does 
not exist today. Their interests in stock- 
yards, terminal railroads, and market journals 
have been divested, and the Secretary of 
Agriculture has assumed supervisory con- 
trol of the operations of stockyards and of 
the dissemination of livestock marketing in- 
formation. With the decline in importance 
of rail transportation and the increased use 
of motor trucks for shipping livestock, the 
competitive advantage flowing from the loca- 
tion of the defendants’ large packing plants 
at the major rail centers has diminished, ‘it 
is alleged, and an increasing volume of 
livestock is sold at smaller, scattered stock- 
yards. As a consequence, the defendants’ 
share of the total commercial slaughter has 
declined further since 1930, the petitions 
allege. At the same time, the number of 
competing meat packers has increased, many 
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have gained the advantages of specializa- 
tion by dealing in a single species of live- 
stock, or by confining their operations 
either to slaughtering or processing alone. 
The sales of competing packers have in- 
creased more rapidly than the defendants’, 
it is claimed, and these competitors, with 
lower fixed costs and modern facilities, have 
enjoyed a higher profit margin, 


In the distribution of meat products, the 
petitions continue, the distributive facilities 
of the defendants no longer confer a com- 
petitive advantage. Refrigerated railroad 
cars, formerly owned almost exclusively by 
the defendants, have lost their significance 
as motor carriers have increased to offer a 
ready means of transporting meats of all 
packers. The defendants have reduced their 
use of rail transportation, and today own 
a markedly reduced number of refrigerated 
cars. Many have been retired from use, 
or sold to independent car operating com- 
panies. 


The defendants’ branch houses have di- 
minished in utility and importance as well, 
it is alleged. Increased integration, mass 
selling, and the general availability of refrig- 
erated storage space have altered marketing 
patterns, and today meat products are more 
and more shipped in large quantity directly 
from packing plants to the purchaser. As 
a result, the defendants have closed a 
number of branch houses, and the propor- 
tion of their total businesses handled through 
the branch houses has steadily declined. 


The cumulative effect of these changes 
in the meat packing industry, according to 
the petitions, makes it impossible for any 
defendant to dominate the market. 


As an alternative position, the present 
petitions, like the 1930 petitions, allege that 
the defendants’ power in the meat packing 
field could no longer be used as an instru- 
ment of domination in other branches of 
the food industry, and therefore, the peti- 
tioners assert, there is no further need for 
the provisions of the decree which exclude 
them from leading generally in non-meat 
foods and prohibit meat retailing. Again the 
present petitions repeat many of the claims 
made in 1930. It is said that the growth 
of large concerns at each level of the grocery 
industry has produced competitive conditions 
which eliminate any danger of monopoliza- 
tion by the defendants. At the retail level, 
the trend toward integration has continued. 
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Chain stores, it is alleged, account for 
roughly half of the nation’s food sales, and 
the growth of voluntary and cooperative 
chains has made them an almost equally 
powerful force. Their large financial re- 
sources and high profits as compared with 
meat packers gives them a competitive 
strength unmatched by the defendants. The 
development of the supermarket as the prin- 
cipal retail food outlet and the realization 
of the trend toward combination stores, 
handling both groceries and meats, have 
made diversification essential to effective 
competition at the retail level. Federal 
grading of meats and the increased use of 
private brands have tended to reduce the 
importance of national packers’ brand names. 
Retailers generally, the petitions claim, have 
adequate alternative sources of meat, and 
are no longer dependent upon the defend- 
ants for their supply. No risks would be 
incurred under these conditions, it is said, 
by allowing defendants to retail groceries 
and meats. 


At the wholesale level, the petitions al- 
lege, the technological developments have 
made wholesale grocers vastly more efficient 
and enhanced their competitive positions. 
Large, one-floor warehouses with machine 
loading and unloading, automated inventory 
controls, and preprinted order forms permit 
wholesalers to handle vast quantities of 
groceries in wide variety at a low mark-up. 
In contrast, the defendants’ branch houses 
are unfit for modern grocery handling, and 
would afford no overhead advantage in the 
distribution of groceries at wholesale. The 
experience of the defendants in marketing 
the non-meat products open to them under 
the decree demonstrates, it is claimed, that the 
defendants have not and could not tie 
groceries to meat and thereby employ any 
dominance in meats as a competitive wedge 
into the grocery market. 


In the field of food processing and manu- 
facturing, it is alleged, the years since 1930 
have seen the growth of many concerns to 
a position of near equality, in value of 
assets, with Swift and Armour, and sur- 
passing Cudahy. Widely diversified, these 
companies employ extensive advertising pro- 
grams and scientific promotional techniques, 
and make use of new and improved methods 
of processing, packaging, distributing, and 
displaying their products. 

Concerning the provisions of paragraph 
Eight, the defendants claim that the pro- 
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hibition against dealing in fresh milk or 
cream has produced unexpected hardship in 
the conduct of the permitted butter, cheese, 
and ice cream business, as a result of gov- 
ernment milk marketing controls. 


The decree therefore is claimed to place 
the defendants at an unwarranted competi- 
tive disadvantage. Profits in meat packing 
are among the lowest in the food industry, 
and the defendants are deprived of profit- 
making opportunities by their exclusion from 
the areas of greater return. As a result, 
the defendants have sustained losses since the 
entry of the decree, and have suffered by 
. reason of the inequitable treatment. 


On these grounds, the three petitioners 
seek modification of paragraphs Three, Four, 
Six, and Eight of the decree, to allow deal- 
ing in groceries and dairy products without 
restriction at all levels of the market, to 
allow re-acquisition of interests in grocery 
concerns, and to permit them to sell meats 
at retail. In short, they seek vacation of 
the heart of the decree. Of the nine para- 
graphs of the original injunction which 
imposed substantive prohibitions, five would 
remain in force. Two of these, paragraphs 
One and Nine, are general in their terms, 
and amount to no more than admonitions 
to obey the law. Paragraph Two, forbid- 
ding ownership of stockyards, terminal] rail- 
roads, and market news journals, would 
remain in force, but would add little of sub- 
stance to the regulatory control now exer- 
cised by governmental agencies. Paragraph 
Seven forbids the defendants’ ownership of 
public cold stérage warehouses. Cudahy 
alone has requested modification of this 
restraint. And on behalf of E. A. Cudahy, 
Jr., alone, a request is made for the modifi- 
cation of paragraph Five, which prohibited 
each of the individual defendants personally 
from owning a controlling interest in any 
company or concern dealing in the grocery 
commodities prohibited to the corporate de- 
fendants. 


To these petitions, the government filed 
an answer denying generally the factual al- 
legations, and affirmatively setting up the 
1932 decision of the Supreme Court, deny- 
ing modification, as res judicata, or, alterna- 
tively, as precluding re-litigation of matters 
which occurred before 1930. The answer, 
in conclusion, sets up the claimed insuffi- 
ciency of the allegations of the petitions, 
both legally and factually. 
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In 1958, the cause was transferred upon 
the motion of the defendants under Section 
1404(a) of the Judicial Code, 28 U. S. C. 
§ 1404(a) (1948), from the District of Co- 
lumbia to this court. The government’s 
motion for summary judgment was denied 
by Judge Miner of this court for lack of 
a showing that a full hearing was unneces- 
sary. A petition for leave to intervene was 
presented on behalf of Western States Meat 
Packers Association, Inc., and Texas Inde- 
pendent Meat Packers Association, two or- 
ganizations representing smaller packers, 
and on behalf of four small meat packing 
companies. The petition for intervention 
was denied, and instead the applicants were 
given the right to submit a written brief 
as amici curiae and to participate in the oral 
arguments after the close of the evidence. 


Questions Presented 


The voluminous record and extensive 
arguments in these proceedings reveal few 
sharp disputes of fact. In general, the 
parties are agreed upon the statistical in- 
formation presented, and upon the observ- 
able facts which describe the structure and 
patterns of the food industry today. The 
factual portion of the controversy is there- 
fore concentrated upon the conflicting in- 
ferences which might be drawn from the 
admitted facts, the question of the charac- 
terization of prevailing nrarket conditions, 
and the application of the standards, tests, 
and measures for the modification of an 
equity decree entered upon the consent of 
the parties. The conflict is concerned more 
with the significance of facts than with 
their existence. 


The disagreement upon matters of law is 
also narrow. All the parties are agreed 
that the decision of the Supreme Court 
upon the appeal of the earlier modification 
proceeding is controlling in large decree 
here. They disagree, however, upon the 
manner in which that decision controls and 
upon the extent to which it is dispositive. 
The parties also disagree upon the proper 
interpretation of the Supreme Court’s opin- 
ion in the prior appeal, concerning the test 
laid down for modification. Upon this ques- 
tion of the reading of Justice Cardozo’s 
opinion for the majority, the petitioners dis- 
agree not only with the government but 
with each other as well. 
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The Effect of the Swift Decision 


Turning first to the legal question of the 
effect of the Supreme Court’s decision re- 
garding the prior petition, reported as United 
States v. Swift & Co. [1932-1939 TRADE CASES 
7 55,005], 286 U. S. 106, it is conceded with- 
out dissent that the opinion provides a direct 
precedent for this proceeding. In the years 
since its rendition, the decision has attained 
the position of a leading case in the field. 
It has been cited as authoritative in more 
than one hundred subsequent decisions, both 
in the lower courts and by the Supreme 
Court itself. Nothing has been decided 
since to cast doubt on its continued vitality 
or to limit its scope. Under the principles 
of stare decisis, basic to our legal system, 
its force must be heeded. The obligation of 
obedience is heightened by the fact that 
the decision was rendered by the highest 
court in the land. In the hierarchial struc- 
ture of the federal judiciary, the District 
Courts are bound by the law as declared 
by the Supreme Court. We are not free to 
disagree, to disregard in the guise of re- 
interpretation, or to speculate upon proba- 
bilities or personalities. “In any event, the 
District Courts as well as the Courts of 
Appeals must follow the decision and inter- 
pretations of our highest court !n spite of 
any individual predilections that may exist.” 
United States v. Chase, 281 F.2d 225 (7 Cir., 
1960). 


But the Swift decision is more than a 
well-reasoned case in point for this pro- 
ceeding. The opinion was handed down in 
the very case now to be decided. In re- 
versing the lower court’s order and re- 
manding the case to the District Court, the 
United States Supreme Court gave specific 
directions to govern the further course of 
the proceeding. The circumstances offer 
no leeway for departure from those directions. 


[Law of the Case] 

The determination of the trial court in 
the 1930 proceedings, the Supreme Court 
for the District of Columbia, is entitled to 
deference as well. To the extent that Judge 
Bailey’s findings were not put before the 
United States Supreme Court because the 
petitioners there did not cross appeal, his 
determinations stand as final and conclusive 
for that proceeding. Under the doctrine 
known as the law of the case, the unreversed 
decision of a question of law or fact made 
during the course of litigation settles that 
question for all subsequent stages of the 
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suit. See J. C. Millett Co. v. Distillers Dis- 
tributing Corp., 185 F. Supp. 874 (N. D. Cal. 
1960). Orderly and consistent progress of 
the case requires that the parties be pre- 
cluded, with rare exceptions from re-opening 
and re-arguing matters already decided. 


On behalf of Cudahy, it is argued that 
the effect of the 1930 proceedings is qualified 
by the fact that Cudahy did not then peti- 
tion for modification and did not participate 
in the trial court hearing or in the appeal. 
Therefore, it is said, Cudahy is not bound 
by the decisions rendered either by the Su- 
preme Court or the trial court. From the 
record it appears that an appearance was _ 
entered on behalf of Cudahy in the 1930 
proceedings solely to state that while it did 
not seek modification of the decree, it would 
consent to such modification as the court 
might order, provided that it be made appli- 
cable to all the defendants. Accepting this 
position, Judge Bailey entered an order 
modifying the decree as to all defendants, 
including Cudahy, and the Supreme Court’s 
reversal reinstated the decree as to all. 


Cudahy’s position amounts to an attempt 
to eat the cake and have it, too. It sought 
to share in the benefits resulting from the 
efforts of Swift and Armour to modify the 
decree, while claiming to be free of the bur- 
den of an adverse determination. Had Judge 
Bailey’s order stood unreversed, Cudahy 
would have gained. With the appeal lost, 
however, Cudahy claims no prejudice, and 
asserts the right to re-litigate the questions. 
As a general rule, a person who allows 
another to represent his interests in litiga- 
tion is bound by its conclusion to the same 
degree as the parties of record. See Re- 
statement, Judgments § 85, pp. 402-3 (1942). 
It is unnecessary to decide that Cudahy is 
bound under this principle to the same 
extent as Swift and Armour, however. The 
Supreme Court's decision in the prior ap- 
peal stands as the authoritative declaration 
of the principles which must control the 
disposition of Cudahy’s petition. In these 
circumstances, whether this court’s duty of 
obedience is based upon doctrines of stare 
decists or upon the more direct command 
of the rule of the law of the casé is of no 
consequence. In either event, Cudahy is 
bound by the Swift decision, 


[Res Judicata] 


Not content to rely on the Supreme 
Court’s decision as declaring the applicable 
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rules for this proceeding, the government 
in 1ts answer and briefs has claimed that 
the decision raises the bar of res judicata 
against the present petitions. The govern- 
ment thus invokes the settled rule that a 
claim or cause of action once litigated be- 
tween the parties may not be re-litigated 
between them. See Cromwell v. County of 
Sac, 94 U. S. 351 (1876). If accepted, the 
argument would mean that once having 
requested modification and lost, the defend- 
ants would be forever barred from seeking 
modification in the future. The specific 
reservation of jurisdiction to modify con- 
tained in paragraph Eighteen of the decree 
would lose much of its meaning. An equity 
decree of the kind here involved looks to 
the future. In this respect it is unlike the 
typical judgment in an action at law, which 
determines rights arising from the fixed 
facts of a transaction past and closed. In 
contrast, the essential characteristic of the 
equity decree is its flexibility and its re- 
sponsiveness to changed conditions. So far 
as it depends upon completed occurrences, 
the injunction is conclusive, but in its prospec- 
tive application the decree is always open 
to reconsideration. The petitioners are not 
barred, therefore, from requesting modifica- 
tion anew. In the Swift decision itself, the 
principles were laid down by Justice Cardozo: 


“A continuing decree of injunction di- 
rected to events to come is subject always 
to adaptation as events may shape the 
need. [Citations omitted.] The distinc- 
tion is between restraints that give pro- 
tection to rights fully accrued upon facts 
so nearly permanent as to be substantially 
impervious to change, and those that 
involve the supervision of changing con- 
duct or conditions and are thus pro- 
visional and tentative.” 286 U. S., at 114. 


[Collateral Estoppel] 


As an alternative to its claim of res 
judicata, the government invokes the related 
doctrine of collateral estoppel to limit the 
scope of the issues in this proceeding. Col- 
lateral estoppel supplements res judicata and 
applies to prevent the re-litigation of issues 
of fact or law previously decided between 
the parties. See Polasky, Collateral Estoppel, 
39 Iowa L. Rev. 217 (1954). The doctrine 
comes into play when the absolute bar of 
res judicata does not obtain. Unlike res 
judicata, collateral estoppel extends not to 
all claims, defenses, and issues that might 
have been raised by the parties, but only 


Trade Regulation Reports 


Cited 1960 Trade Cases 
U.S. vu. Swift & Co. 


77 A51 


to those issues actually contested and de- 
cided. Applied here, the doctrine would 
foreclose re-litigation of questions of fact 
and law decided in the 1930 proceeding. 
The government argues upon this basis 
that the petitioners are limited in their 
showing to changes in conditions which are 
different “in kind or character” from the 
changes considered in 1930, and asserts that 
mere continuation of ‘trends begun in the 
decade of the 1920’s cannot be considered. 
The underlying question, however, is the 
identification of the issues litigated and 
decided in those proceedings. Changes found 
by the court to exist as a matter of fact 
and decided as a matter of law to be in- 
sufficient must be rejected as insufficient 
here. Changes not considered in 1930 are 
open to independent consideration now. The 
government’s argument supposes that change 
has a single dimension, and that nothing 
is added by an increase in magnitude so 
long as the direction of change remains the 
same. The argument presses too far. The 
decision in the earlier proceedings estab- 
lishes conclusively that the changes proved 
by the evidence then before the court do not 
suffice for relief from the decree. To the 
extent that the evidence proved not only 
changes then already complete, but in ad- 
dition changes reasonably certain to accrue 
in the future, and to the extent that the 
court accepted the predication as fact but 
rejected it as grounds for modification, the 
fulfillment of the prophecy adds nothing. 
On the other hand, continuation of a trend 
of economic change deserves consideration 
here if the degree of change was not antici- 
pated in the 1930 proceedings, and therefore 
was not the subject of decision. 


The doctrine of collateral estoppel pre- 
supposes a final judgment between the 
parties. When as here the subsequent pro- 
ceeding constitutes a continuation of the 
same case, the controlling principle might 
more accurately be termed the law of the 
case. In either even the consequences are 
the same. What has been said serves also 
to dispose of a corollary argument of the 
government, that changes which occurred 
between the entry of the decree in 1920 and 
the hearing upon the prior petitions in 1930 
cannot be cumulated with changes which 
have occurred since 1930 to justify modi- 
fication. But the Court in 1930 did not 
decide that the changes up to that time 
had no force or significance whatever. It 
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held only that those changes did not satisfy 
the requirements for modification of the 
decree, Those changes did not amount to 
nothing; there were rather not enough. In 
determining whether a case for modification 
has been made, then, the starting point is 
the entry of the decree itself, and all subse- 
quent change must be measured against the 
applicable standard. The 1930 decision 
operates as a bench mark and not as the 
base. 


The Test for Modification 


The power of this court to modify the 
decree, reserved by the decree and declared 
in the Swift decision, 286 U. S., at 114-15, 
is conceded and not in dispute. That it was 
entered upon the consent and agreement 
of the partes does not make it a contract 
between them. The injunction is nonethe- 
less a judicial act, subject to alteration as a 
decree entered after litigation would have 
been. The parties are in disagreement, how- 
ever, concerning the test by which the 
grounds for requested modification must be 
measured. 


At the outset, it is clear that the test is 
not that which controls the issuance of an 
original decree, This court is not at liberty 
to substitute its judgment upon the question 
whether the injunction as entered in 1920 
was in accord with equitable principles 
under the circumstances then prevailing. 
The decree was accepted by the defendants, 
and the Supreme Court has twice held that 
they are not free to attack it. Swift & Co. 
v. United States, 276 U.S. 311 (1929); United 
States v. Swift & Co. [1932-1939 TrapE 
Cases { 55,005], 286 U. S. 106 (1932). The 
petitioners’ reliance upon decisions regard- 
. ing the appropriate scope and function of 
an equity decree, in cases where those 
questions are open to consideration, is there- 
fore misplaced. And for this reason the 
observations of this court in United States 
v. National City Lines [1955 Trape Cases 
7 68,158] 134 F. Supp. 350 (N. D. Ill, 1955), 
have no application. 


[Continued Existence of Original Need] 


The initial inquiry, all concede, is whether 
the original need for the decree still exists. 
As stated for the Court by Justice Cardozo, 
the question is whether “dangers, once sub- 


stantial, have become attenuated to a 
shadow.” 286 U. S., at 119. It bears re- 
peating, however, that the test is not 
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whether this court would issue the existing 
decree as an original matter under the cir- 
cumstances which obtain today. The decree 
is above impeachment, and if present-day 
conditions are substantially the same as 
conditions in 1920, to modify would be to 
reverse. It is our duty to ask not whether 
the decree is needed today, but whether if 
it was needed in 1920, the intervening 
changes have eliminated that need, 


The parties are in disagreement upon the 
further inquiry directed by the Supreme 


Court’s test for modification. Justice Car- 


dozo, in the introductory portion of his 
opinion regarding the power to modify, re- 
marked that a court in entering a consent 
decree “does not abdicate its power to . 

modify its mandate if satisfied that what it 
has been doing has been turned through 
changing circumstances into an instrument 
of wrong.” 286 U. S., at 114-15. Later in the 
Opinion, after discussing the question of 
need and concluding that need still existed, 
Justice Cardozo remarked, “No doubt the 
defendants will be better off if the injunc- 
tion is relaxed, but they are not suffering 
hardship so extreme and unexpected as to 
justify us in saying that they are the 


_ victims of oppression. Nothing less than a 


clear showing of grievous wrong evoked by 
new and unforeseen conditions should lead 
us to change what was decreed after years 
of litigation with the consent of all con- 
cerned.” 286 U. S., at 119. 


[Alternate Routes of Modification] 


The parties are irreconcilably at odds in 
their interpretation of these pronounce- 
ments. Petitioners take the position that the 
Supreme Court meant to say that the 
absence of need and the existence of hard- 
ship are alternative routes to modification. 
In their view, a decree should be modified 
if it is no longer necessary to safeguard the 
public interest or, even 1f protection is still 
needed, if the decree inflicts hardship upon 
the defendants as the result of changed 
conditions. The government in opposition 
seems to argue that both the absence of 
need and the presence of grievous hardship 
must be shown to warrant modification. 
Again, in its brief, the government appears 
to regard hardship as a subsidiary issue in 
the application of the test of continued need. 
In this view, apparently, need must be re- 
garded as continuing so long as the defendants 
have not undergone any major substantive 
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change; if they have been weakened by 
hardship, the need would be diminished. 


[Single Test] 


Neither party’s reading of Justice Cardozo’s 
language comports entirely with the objects 
of equity jurisdiction in antitrust enforce- 
ment. The underlying policy is protection 
of the public interest in competitive eco- 
nomic activity. The equity decree is not an 
instrument of punishment; the infliction of 
penalties may be sought where appropriate 
through criminal proceedings. Protection 
for the public is therefore to be achieved 
so far as possible without visiting unneces- 
sary hardship upon the defendants. Here, 
as elsewhere, the use of equity power 
requires that a balance be struck between 
the interests of the public and of the defend- 
ants. “The qualities of mercy and practi- 
cality have made equity the instrument for 
nice adjustment and reconciliation between 
the public interest and private needs as well 
as between competing private claims.” 
Hecht Co. v. Bowles, 321 U. S. 321, at 329 
(1944). In this light, the continued need 
for the decree and the hardship suffered by 
the defendants are neither alternative stand- 
ards for modification, either of which will 
suffice, as the defendants submit, nor 
cumulative prerequisites, both of which 
must be established, as the government 
claims. They are rather correlative ele- 
ments of a single standard. As need is 
diminished, a lesser showing of hardship 
will tip the scales in favor of modification, 
and as the defendants’ suffering increases, 
their burden of showing decreased need. is 
correspondingly lightened. 


There is nothing to alter or limit these 
principles to be found in Ford Motor Co. v. 
United States [1948-1949 Trape CASES 
{ 62,325], 335 U. S. 303 (1948), or in 
Chrysler Corp. v. United States [1940-1943 
TRADE Cases { 56,214], 316 U. S. 556 (1942). 
In both, the government had sought modi- 
fication of a consent decree to extend its 
operation. In the Chrysler case, the modi- 
fication was allowed upon the ground that 
it effectuated the basic purpose of the 
consent decree in reliance upon the Swift 
decision. In the Ford case, a similar re- 
quest for modification was denied. 

Recent decisions in the District Courts 
have applied the test vigorously to deny 
modification: of consent decrees. See, for 
example, United States v. Owens-Corning 
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Fiberglass Corp. [1959 TRApE Cases § 69,569], 
178 F, Supp. 325 (N. D. Ohio 1959); United 
States uv. International Boxing Club of New 
York, Inc, [1959 TravE Cases { 69,525], 178 
F, Supp. 469 (S. D. N. Y. 1959), 


The generalized language of Rule 60(b) 
(5) of the Federal Rules of Civil Procedure, 
promulgated since the Swift decision does 
not alter the test. The Rule authorizes 
relief from a decree when “it is no longer 
equitable that the judgment should have 
prospective application.” There is nothing 
in the Rules, their history or their com- 
mentary to suggest that the words were in- 
tended to do more than to adopt the standard 
evolved in Swift and other decisions. 


In determining whether changes in eco- 
nomic conditions since the entry of the 
original decree have occurred in a degree 
to meet this test, the developments must be 
viewed in a frame of reference. As Justice 
Cardozo observed, “Life is never static. . . .” 
Change is inevitable, but it is only change 
that reaches the underlying reasons for 
the decree that is relevant. Conditions 
existing at the time of original entry must 
be compared with conditions at the time of 
requested modification, and the significance 
of the difference measured in the light of 
these original reasons, The fact that a 
decree is entered by consent rather than 
upon litigation does not deprive the court 
of power to modify, as the Supreme Court 
declared. 286 U. S., at 114. The difference 
has a profound effect, however, upon the 
task of the judge in ruling upon a request 
for modification. Here no evidence was 
introduced to supply a factual foundation 
for the restraints. No findings of fact were 
made, and no opinion was delivered to ex- 
plain the legal purposes of the decree. Any 
attempt to determine now exactly what 
facts existed in 1920 would be difficult at 
least, and even if it were possible, the 
process would involve a trial of issues which 
the parties solemnly agreed need not be 
tried. It is likely that in the negotiations 
leading to the compromise, each party pro- 
ceeded upon different factual information 
and presuppositions. These facts are not 
necessarily those that would have been 
found had the case been litigated in 1920, 
and certainly not those that would emerge 
from a 1960 trial of 1920 conditions. 


The decree here is issue bears traces of 
compromise. For example, the complaint 
demanded that the defendants be divested 
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of their instruments of monopoly, including 
not only stockyards, terminal railroads, and 
market news journals, but refrigerator cars 
and branch houses as well. The decree as 
entered allowed the defendants to retain 
these distributive facilities for meat prod- 
ucts. Again, the complaint demanded an 
injunction against the defendants’ dealing 
in nine named classes of non-meat foods, 
but the decree permited them to continue 
to handle four of these nine classes, The 
defendants were allowed peanuts but denied 
other nuts; they were allowed cigarettes but 
not cigars; and they were allowed butter 
and cheese but not fresh milk and cream. 


To a degree, therefore, the factual founda- 
tions for the injunction and the reasons sup- 
porting it must rest in conjecture. The 
task of decision is doubly hypothetical since 
an unknown past must be compared with a 
speculative future, involving a predication 
of what action the petitioners might take 
if the decree were relaxed. Nonetheless, if 
modification is to be possible without im- 
peachment of the decree, its reasons must 
be identified from the best evidence avail- 
able. At the same time, unless the solemn 
judicial act taken upon the considered con- 
sent of all the parties is to be stultified, the 
decree must enjoy a solid presumption that 
it was founded on fact and supported by 
reason. 


[Burden of Proof] 


The petitioners therefore bear the burden 
of proof on their petitions, and the burden 
is heavy. They have no standing to com- 
plain, as they have argued, that the govern- 
ment has failed to show any palpable threat 
of future violations of law on the part of the 
defendants. The burden on the issue is 
theirs. Nor is it enough to assert, as they 
have, that the prohibited activities are not 
unlawful. They must go further and show 
that the decree when entered was supported 
by conditions which have so altered with 
the passage of time that the restraint can 
no longer be justified, and that they are 
suffering injury, without counterbalancing 
advantage to the public interest, sufficient 
to move a court of equity to act. It is of no 
avail to argue, as they have, that the anti- 
trust laws, including revised Section 7 of the 
Clayton Act, concerning mergers, and the 
Robinson-Patman Act, concerning predatory 
price-cutting, now provide ample remedies 
for future violations, The public now en- 
joys the specific protections of a decree. 
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The defendants’ contention that the gen- 
eral law also forbids the conduct would be 
equally available to prevent the issuance of 
any injunction against future conduct, and 
would render the equitable remedy largely 
nugatory. 


[Prepetuation of Unwarranted Decree] 


The petitioners’ burden is heavy, but it is 
not therefore unfair. Its effect in practice 
may be to perpetuate a decree that was 
unwarranted from the beginning. The de- 
fendants’ mistake in giving consent will 
remain beyond recall until the decree oper- 
ates to oppress him in ways uncontemplated 
at its issuance, or until circumstances have 
so changed that the foundations of the 
decree, whether adequate or not, are com- 
pletely undermined. The way of escape is 
narrow. A broader avenue would destroy 
the utility of consent decrees. If a composi- 
tion reached after full and deliberate con- 
sideration may be set for nought simply 
because one of the parties on second thought 
believes he would have fared better at a 
trial, the decree becomes nothing more than 
a continuance or postponement of the trial, 
and the mutual benefits which induce this 
form of disposition will be lost. 


In the conferences that led to the decree, 
the defendants were not untutored innocents 
at the mercy of an overweening govern- 
ment. The evidence of compromise in the 
decree suggests their power to bargain. 
They gained significant advantages through 
their consent. They were spared the ex- 
pense, burdens, and publicity of a full trial, 
and avoided the risk of more drastic relief 
that might have required division of their 
gigantic operations. Unlike a litigated de- 
cree, the consent decree would not serve 
as the foundation for private antitrust suits. 


[Double Shield] 


A consent decree is a double shield, pro- 
tecting the defendant as well as the public. 
E.g., Ford Motor Co. v. United States [1948- 
1949 TravE CAsEs J 62,325], 335 U. S. 303 
(1948). Indeed its use has been criticized 
as immunizing the defendants’ unlawful 
conduct in cases where the government 
representatives unwisely accept less than 
the government reprsentatives unwisely ac- 
cept less than the public interest demands. 
See Dabney, Antitrust Consent Decrees, 68 
Yale L. J. 1391 (1959). These very de- 
fendants were some years ago the direct 
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beneficiaries of the decree they now attack. 
When in 1948 the government filed a new 
suit, seeking dismemberment of the in- 
dividual defendants’ meat packing businesses 
into competing enterprises, the defendants 
sought and obtained a ruling from the trial 
judge that, because of this consent decree 
and its subsequent proceedings, no evidence 
relating to occurrences or conditions before 
the 1930 modification proceedings could be 
received. United States v. Armour & Co., 
Civ. No. 48 C 1351 N. D. Ill, Sept. 15, 1948. 
Faced with this handicap, the government 
felt obliged to dismiss its suit. 


The defendants can gain nothing from the 
recital in their stipulations to the decree 
that they consented upon condition that its 
entry should not be considered an admis- 
sion or the decree an adjudication that they 
had in fact violated any law of the United 
States. By their consent, they relinquished 
the right to insist that an offense be 
proved, and the right. to show that no vio- 
lation had been committed. Having ac- 
cepted a decree drawn on the theory of a 
violation of the antitrust laws, they cannot 
now vacate or modify the decree on the 
ground that the theory was unsound. Swift 
& Co. v. United States, 276 U. S. 311 (1929). 
The decree is entitled to every presumption 
necessary to sustain it. 


[Reasons for Decree] 


To determine whether the changes relied 
upon by the petitioners meet the Swift test, 
itis necessary first to identify the reasons 
underlying the original decree, since it is 
these reasons which lend relevance to change. 

The petitioners agree in the position that 
a principal reason for the provisions here 
in issue, prohibiting and dealing in a pro- 
scribed list of grocery items and the opera- 
tion of retail meat markets, was the defendants’ 
ownership and control of a nationwide sys- 
tem of distributive facilities. It appears to 
be. Swift’s position that the distributive 
facilities supplied the only foundation for 
these portions of the decree. 


The petitioners’ argument is based upon 
the remarks of Justice Cardozo in the 
Swift opinion that: 


“Two reasons, and only two, for ex- 
acting the surrender of this adjunct of 
the business were stated in the bill of 
complaint. ... 

The first was that through the owner- 
ship of refrigerator cars and branch houses 
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as well as other facilities, the defendants 

were in a position to distribute substitute 

foods and other unrelated commodities with 

substantially no increase of overhead. .. . 

The second reason stated in the bill 
of complaint is the practice followed by 
the defendants of fixing prices for gro- 
ceries so low over temporary periods 
of time as to eliminate competition by 

rivals less favorably situated.” 286 U. S., 

at 115, 116. 

Swift takes the position that the second 
reason stated, the defendants’ price-cutting, 
is merely subsidiary to the first, since the 
overhead advantage conferred by the dis- 
tribution system alone permits such price 
cutting. Thus Swift argues, and Armour 
and Cudahy concur with qualifications, that 
the decline in the defendants’ distributive 
systems, through the closing of branch 
houses and disposal of refrigerated railroad 
cars, is sufficient of itself to require granting 
of the requested modification. 


The argument fails to give weight to two 
significant qualifications which Justice Car- 
dozo took care to state. First, the reasons 
are said to be the only two, “stated in the 
bill of complaint.” From the nature of 
the subject matter, pleadings in antitrust 
cases are necessarily general and conclu- 
sory. Swift and Company v. United States, 
196 U. S. 375 (1905). The government 
is not obliged to set forth all the reasons 
upon which it relies, and the fact that any 
appeared was largely fortuitous. Since these 
reasons were obvious and sufficient to dis- 
pose of the appeal, it was unnecessary to 
look further. But as Justice Cardozo rec- 
ognized later in the course of the opinion, 
there is nothing to confine the court to 
the complaint in seeking the reasons for 
the decree. 

Justice Cardozo’s second qualification was 
that these reasons applied to the adjunct 
of the decree before him. Since Judge 
Bailey had denied all the defendants’ re- 
quests except for the modification of para- 
graphs Three and Four, and since the 
defendants had not cross-appealed, the only 
portions of the decree before the Supreme 
Court were those forbidding the defend- 
ants to handle the grocery items on the 
proscribed list through their branch houses 
and refrigerator cars or otherwise at whole- 
sale, or to produce or manufacture these 
items. The cost advantages of distributing 
groceries with meats were enough to sup- 
port the original decree in these aspects. 
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But these reasons would not support the 
provisions of paragraph Six of the decree, 
prohibiting the ownership or operation of 
retail meat markets, as the defendants have 
recognized in their argument that the com- 
plaint states no reasons for this restraint. 
It is an independent restriction, unrelated 
to any economies of joint distribution. More- 
over, the defendants were left free to make 
full use of their distributive facilities for 
the purposes for which they were de- 
signed and best fitted, the distribution of 
meat at wholesale. Finally, there is no 
policy that can be gleaned from the anti- 
trust laws to prevent a businessman, with- 
out more, from taking full advantage of 
economies in his operations. It is ap- 
parent, then, that we must look further for 
the reasons behind the decree. 


The decree itself contains internal evi- 
dence of more fundamental reasons, Para- 
graph Three prohibited use of the defendants’ 
branch houses, refrigerator cars, and other 
facilities for the distribution of prohibited 
non-meat foods, either on the defendants’ 
own account or for others. Paragraph 
Four separately and independently prohibits 
the defendants from dealing in its specified 
list of grocery items in any manner, and 
from owning any interest in a concern en- 
gaged in this prohibited business. As Justice 
Cardozo recognized in his opinion, the sev- 
eral paragraphs of the decree impose inde- 
pendent restrictions, each of which must 
be complied with. The defendants were 
not offered the option of observing one 
or some of the restraints, and compliance 
with some of the prohibitions was not to 
excuse obedience to the remainder. Apply- 
ing this rule of interpretation to paragraphs 
Three and Four, it is clear that the prohi- 
bition against the defendants’ grocery deal- 
ing was not dependent upon use of the 
distributive facilities for the purpose. The 
basic purpose was rather to divest the 
defendants of their grocery businesses, and 
to establish the grocery and meat operations 
as separate enterprises. In this light, the 
prohibition against the use of distributive 
facilities becomes, in the language of Justice 
Cardozo, “merely ancillary” to the general 
restraint. 286 U. S., at 113. 


Some of the defendants concede that 
“past aggressions” and the defendants’ dis- 
position to commit them, as mentioned by 
Justice Cardozo, form an additional reason 
for the decree. See 286 U. S., at pp. 117, 
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118, 119. Modification now is warranted, 
they assert, since the individual officers 
who formerly controlled company policies 
are no longer in power, and since the de- 
fendants have remained law-abiding for a 
substantial period of time. If the argu- 
ment is accepted, the reasons for the decree 
are not exhausted. Price cutting and unfair 
trade practices can be employed as well in 
the lines of business left open to the de- 
fendants as im the prohibited fields. The 
reason would not, therefore, explain the 
provisions of the decree here in issue, and 
changes eliminating that reason would not 
by the same token eliminate the need. 


The underlying purpose appears from 
the observations of the opinion of Justice 
Cardozo: 


“Mere size, according to the holding 
of this court, is not an offense against 
the Sherman Act unless magnified to the 
point at which it amounts to a monopoly 
[citations omitted], but size carries with 
it an opportunity for abuse that is not 
to be ignored when the opportunity is 
proved to have been utilized in the past. 
The original decree at all events was framed 
upon that theory. It was framed upon 
the theory that even after the combina- 
tion among the packers had been broken 
up and the monopoly dissolved, the indi- 
vidual units would be so huge that the 
capacity to engage in other forms of 
business as adjuncts to the sale of meats 
should be taken from them altogether. 
... To curb the aggressions of the huge 
units that would remain, there was to 
be a check upon their power, even though 
acting independently, to wage a war of 
extermination against dealers weaker than 
themselves. .. . Groceries and other enum- 
erated articles they were not to sell at 
all, either by wholesale or by retail. Even 
the things that they were free to sell, 
meats and meat products, they were not 
to sell by retail.’ 286 U. S., at 116-117. 


[Dominant Position] 


As the largest meat packers in the nation, 
with a total market share of more than 
half, the defendants occupied a dominant 
and commanding position in the meat in- 
dustry. As alleged in the complaint, they 
had achieved their positions of dominance 
and their gigantic size through unlawful 
combination and restraint of trade. To 
avoid rewarding them for past misdeeds, 
the defendants were to be restricted in the 
use of the vast power they had acquired. 
They were prohibited from taking advan- 
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tage of the dependence of others for meat 
and meat products, and were forbidden 
to employ their overwhelming financial re- 
sources and established positions as instru- 
ments to extend their power into other 
markets. They were dismembered by the 
separation of their retailing activities and 
their grocery businesses. The separation, 
once complete, was to continue. So long 
as the power endures, therefore, the di- 
vestiture must be maintained, and the de- 
fendants forbidden to re-acquire what they 
were ordered to give up. 


It is futile to question whether these 
reasons could have been established had 
the defendants insisted on their right to 
a trial of the issues, or to speculate upon 
whether the government could more readily 
agree to alteration of consent decrees with- 
out compromising the public interest. The 
court’s function is limited to the determina- 
tion of the issues put before it, in accord- 
ance with the principles laid down by the 
Supreme Court. 


Changed Conditions 


Under the test for modification laid down 
by Justice Cardozo and in the light of the 
stated reasons for the original decree, 
the evidence of economic change presented 
by the petitioners must be evaluated. 


Dominance in Meat Packing 


The evidence establishes clearly that the 
four defendant meat packers today are en- 
gaged in active competition with each other. 
The combination charged in the 1920 com- 
plaint and the restraints of trade agreed 
to in furtherance of the combination have 
been brought to an end. The defendants’ 
control of livestock marketing has been 
relinquished through the sale of their in- 
terests in public stockyard companies and 
appurtenant facilities in stockyard terminal 
railroads, and in livestock journals and 
market newspapers. Resumption of control 
would be prevented by the supervisory 
powers of the Secretary of Agriculture under 
the Packers and Stockyards Act of 1921, 
and by the widespread dissemination of 
accurate and timely livestock market reports 
through the programs fostered by the De- 
partment of Agriculture. These changes 
had taken place, however, before 1930, and 
were considered by the courts in rejecting 
the earlier petitions of Swift and Armour 
for modification of the decree. 
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Since the entry of the original decree, 
the advantages flowing from the location 
of the defendants’ large packing plants at 
the nation’s chief rail centers have dimin- 
ished. At the entry of the original decree, 
more than half of all species of livestock 
was marketed at eleven terminal stock- 
yards. The proportion declined during the 
ensuing decade, and with the decreasing im- 
portance of rail transportation the number 
of markets has increased and livestock 
selling has been decentralized. Despite this 
trend, however, the petitioners Swift and 
Armour have managed to increase the 
number of livestock purchased and slaugh- 
tered substantially. In 1920, Swift slaugh- 
tered 13,235,000 head, and in 1956, the year 
its petition was filed, 22,847,000. The cor- 
responding slaughter by Armour was 14,853,000 
in 1920 and 19,433,000 in 1956. Cudahy’s 
total slaughter rose from 4,028,000 to 5,596,000 
in 1950, when a period of decline began. 
In 1956, Cudahy’s total slaughter of all species 
was 2,958,000 head. In the slaughter of 
hogs, however, Cudahy’s total for 1956 of 
2,196,000 slightly exceeded the 1920 figure 
of 1,932,000. During the period the four 
defendants’ combined share of the total 
commercial slaughter of the United States 
has declined from 47% to 38%. Swift's 
share stood at approximately 17% both in 
1920 and in 1956, while Armour’s share 
declined from 19% to 14.5% and Cudahy’s 
from 5.1% to 2.2%. 


[Distributive Facilities] 


Since 1930, the defendants’ distributive 
facilities have undergone change. In 1929, 
the three petitioners owned a total of 933 
branch houses for the storage and distribu- 
tion of meats and other products. As they 
conceded, some of these facilities were pro- 
vided for the purpose of handling groceries 
along with meats, and their capacity in 
some degree exceeded the needs of the 
meat business. With the enforcement of 
the decree after the Supreme Court’s deci- 
sion in 1932, these branch houses lost some 
of their utility. With the increased devel- 
opment of volume buying direct from pack- 
ing plants, the branch houses were gradually 
reduced in number and efficiency. Swift 
maintained 430 in 1929, and 270 in 1956. 
Armour reduced its number from 402 in 
1929 to 213 in 1956. Cudahy maintained 
101 in 1929, 51 in 1950, and only 11 in 1959. 
Although a decreasing percentage of the 
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defendants’ total meat sales are made through 
the branch houses, they are still significant 
factors. For example, in 1956 Armour ef- 
fected total sales of over one billion dollars 
through its branch houses, or nearly 50% 
of its total sales. 


The defendants have drastically reduced 
their ownership of refrigerated railroad cars, 
and today rely principally upon leased cars, 
common carriers, and refrigerated trucks 
for transporting their meat products. No 
petitioner owns a significant share of the 
available means of transportation today. 
The increase in the cold storage facilities 
of both retailers and wholesalers has made 
the defendants’ provision of extensive re- 
frigerated shipping and storage space un- 
necessary. 


The quantity of meats sold under the 
private brands of chains, wholesalers, and 
retailers has increased, and the growth of 
federal meat grading programs since World 
War II has tended to widen the markets 
open to the small competing packers. The 
defendants still rank as leading meat packers, 
whose names and products are nationally 
known, and they spend substantial amounts 
in advertising to assure continued consumer 
demand. Since 1930 they have doubled the 
dollar volume of total sales. Swift’s sales 
increased from approximately one billion 
dollars at the time of filing the 1930 peti- 
tion to nearly two and one-half billion 
dollars at the time of filing the present 
petition. Armour’s sales increased at the 
same time from one billion dollars to two 
billion dollars, and Cudahy’s from $268,000,000 
to $583,000,000 in 1950. With the decline in 
Cudahy’s business that began in 1950, its sales 
fell to $291,000,000 in 1956. As a percentage 
of the meat industry’s total sales, the de- 
fendants lost ground from their combined 
total share of 63% in 1930. Still in 1956 
they enjoyed a combined 47%. Under com- 
petitive pressure, the petitioners have proc- 
essed a decreasing share of their slaughter, 
however, relinquishing a more profitable 
aspect of the business. Thus their sales 
of uncured hams and so-called green bellies 
to others for processing have increased in 
recent years. 


As in 1930, the evidence shows the peti- 
tioners have operated on the low return 
of profits as a percent of total sales and 
as a percent of net worth that charac- 
terizes the meat industry generally. In 
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general, their profits have been somewhat 
below the average of their smaller competitors. 


Today the defendants in combined totals 
own assets in excess of one billion dol- 
lars, over half the value of the assets of 
the entire meat industry. They account 
for nearly half the nation’s meat sales. They 
slaughter nearly 40% of the commercially 
slaughtered livestock in the nation. The 
petitioners remain, to the extent that they 
were in 1930, the dominating forces in the 
meat industry. While Cudahy, the smallest 
of the three, has declined in recent years, 
it remains one of the nation’s largest packers, 
exceeded by a wide margin only by Swift 
and Armour, and equalled in approxima- 
tion only by five competitors. 


Changes in the Food Industry 


The petitioners argue that any power 
which they might retain in meat packing 
could no longer be carried into other 
branches of the food industry in view of 
the enormous changes that have occurred 
since the entry of the decree. Large and 
powerful competitors exist in every branch 
and level, it is said, to counter the power 
of the petitioners. 


In 1930, Judge Bailey denied the peti- 
tioners’ request to enter the business of 
retailing meats and groceries on the ground 
that their entry would imperil the inde- 
pendent retailer and that the very existence 
of the power to enter would create dangers 
of abuse. Since that time the strength of 
the chains has continued to increase. In 
1930, chains of all three kinds (corporate, 
voluntary, and cooperative) accounted for 
60% of grocery sales, and today the figure 
has risen to 75%. Although the super- 
market development had begun by 1930, 
it has accelerated rapidly until today ap- 
proximately 74% of all grocery store sales 
is made by supermarkets, and an even 
higher percentage of meats is sold in so- 
called combination stores, handling both 
meats and groceries. Under modern mar- 
keting conditions, it would be impracticable 
for the defendants to engage in the business 
of selling either groceries or meats alone 
at retail. If the defendants were to engage 
in the business of operating general retail 
food stores, they would enjoy a substan- 
tial advantage over their rivals as a result 
of their control of nearly half the nation’s 
meats and meat products. Vertical inte- 
gration through acquisition of existing retail 
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stores or chains would tend to restrain 
competition by providing the defendants 
with captive outlets for both their meats 
and groceries, to the exclusion of com- 
petitive products. If, as the petitioners 
argue, they need the right to experiment 
in retail marketing techniques to preserve 
their consumers’ acceptance, other methods 
of marketing research are available. 


[Grocery Wholesaling] 


Concerning the petitioners’ request to enter 
into the business of grocery wholesaling, 
it appears from the evidence that their 
existing distributive facilities would not 
afford any substantial advantage in the dis- 
tribution of groceries along with meats. The 
branch houses now in use for meats are 
not adaptable for the handling of the large 
quantities of grocery items required by 
modern retail outlets. The permitted gro- 
cery items sold by the defendants are being 
distributed to an increasing degree inde- 
pendently of meats, through separate units 
of the business. Although groceries are 
commonly bought and sold separately from 
meats today, the situation resembles that 
which prevailed before the development of 
the combination store. Retail outlets are 
increasingly integrated with wholesalers, 
and centralized buying of meats has in- 
creased, with corporate chains purchasing 
practically all of their meats under group 
buying arrangements. Approximately 106 
of the 704 voluntary and cooperative chains 
have group meat buying programs. If the 
defendants were permitted to sell groceries 
and fresh milk and cream at wholesale along 
with their meats, the competitive advan- 
tages of offering a full line of products and 
the economies resulting from large volume 
and combined managerial and sales staffs 
would afford the defendants a competitive 
advantage similar to that which has largely 
eliminated the butcher shop, the green gro- 
cer, and the bakery shop from the retail 
trade: 

Applying the tests dictated by the Swift 
decision, it must be concluded that the peti- 
tioners have failed to discharge the burden 
of establishing that the dangers, if they 
once existed, have been “attentuated to a 
shadow” by changed circumstances. 


On the correlative question of hardship, 
it is not enough that the petitioners’ profits 
have been modest, or that other concerns 
in the food industry have enjoyed greater 
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returns and more rapid growth. To the 
extent that the petitioners’ hardship is only 
the denial of the opportunity to diversify 
into more rewarding branches of the food 
industry, the burden is not new or unfore- 
seen, but was specifically contemplated in 
the framing of the decree. Moreover, none 
of the defendants’ competitors, either in 
meat packing or in grocery manufacture or 
processing, has diversified to any substantial 
degree to combine meats and other foods. 
To the extent the defendants’ difficulties, 
and particularly those of Cudahy, are at- 
tributable to causes other than the decree, 
they may bear on the question of the con- 
tinued need for the decree, but do not 
establish hardship in the sense required by 
the Szitft decision. 


Conclusion 


It has been said that the decree itself 
offends the policies of the antitrust laws 
since it restrains lawful competition by the 
defendants. The point illustrates one of 
the many paradoxes of the Sherman Act, 
that it is sometimes necessary to restrict 
competition in order to preserve it. The 
elimination of three or four potential com- 
petitors from the general food industry can 
hardly be said to harm the public interest, 
and to whatever extent the defendants would 
be a significant competitive power in the 
field, the fears which gave birth to the 
decree are confirmed. 


In its fundamentals, the case involves a 
giant complex of economic power that has 
been separated through the decree into its 
component corporations. Each component 
has been further dismembered by separation 
of those extensions of its tainted power 
which has reached into other areas of 
commerce. Swift was compelled to dispose 
of its substantial holdings in Libby, McNeill 
& Libby. Armour was forced to terminate 
its requirements arrangements with Cali- 
fornia Canneries. The grocery business 
was divorced from meat packing, and the 
two enterprises were exposed to independ- 
ent competition. Having completed this 
divestiture, the petitioners now seek leave 
to re-combine, in part upon the ground 
that divestiture itself has eliminated the 
need. As vividly pointed out by counsel for 
amici in oral argument, the principle thus 
proposed would invite the Standard Oil 
trust, broken up by Standard Oil Company 
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v. United States, 221 U. S. 1 (1911), now 
to re-assemble. 


In the typical case, it might be safe to 
presume that after forty years the object 
of the equity decree will have been achieved 
if it ever is to be. But this is not a case 
where equity intervened to correct a tem- 
porary dislocation or to afford a respite 
so that competition could be restored, and 
time alone is not a remedy. Here the 
defendants were huge and remained huge 
after the decree. They chose to retain size 
as meat packers rather than to risk further 
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the opportunity to extend into other fields. 
The decree therefore operates as a restraint 
and a fetter to preserve the balance of com- 
petitive power. Its usefulness is not ex- 
hausted or outworn so long as the petitioners 
retain the economic might they attained 
through the combination. 

To the extent that this hearing may be 
considered a trial within the meaning of 
Rule 52 of the Federal Rules of Civil Pro- 
cedure, this memorandum shall stand as 
the court’s findings of fact and conclusions. 
of law. 


dismemberment, at the price of abandoning The petitions are accordingly denied. 
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In the United States District Court for the District of Columbia. ‘Civil Action No. 
4056-54. Dated December 9, 1960. 


Sherman Antitrust Act 


Damages—Rate Fixing Conspiracy—Diversion of Freight Traffic—Sufficiency of Evi- 
dence.—Railroads failed to establish that they were damaged where they merely offered 
to prove that a trucking company agreed with other motor carriers to charge the same rate; 
that the company transported a specific amount of tonnage pursuant to such rate; and 
that because of an ‘‘equitable” division policy of the Defense Department, they would have 
received the specific individual shipments that the company had transported, but for the 
agreement between the company and the other motor carriers to fix rates. On the basis 
of such evidence, a jury could only speculate as to the impact of the claimed diversion of 
traffic upon the railroads. The jury would not know how much traffic the railroads actually 
received, how much traffic competitor railroads actually received, or how much traffic 
would have gone to other carriers. Since the basis of their claim was that because of the 
Defense Department policy each railroad would have received the specific shipments 
diverted to the motor carrier, the jury would have no way of knowing whether each of the 
railroads had already received its “equitable” share of traffic or ten times its equitable 
share. The railroads could not merely prove what traffic the trucking company carried 
in order to recover damages. 


See Private Enforcement and Procedure, Vol. 2, { 9011.385. 


Private Enforcement and Procedure—Order of Trial—Damage and Liability Issue.— 
Although the question of damages is usually not determined before the question of liability,. 
the procedure will be reversed where the proof to be offered as to damages is insufficient 
to support the damage claim. 


See Private Enforcement and Procedure, Vol. 2, J 9014. 


For the plaintiff: Antonia Chayes, A. Alvis Layne, Jr., H. Charles Ephraim, Lester 
M. Bridgeman, Nancy Pyeatt, Morton A. Brady, T. S. L. Perlman and Leonard J. Emmer- 
glick, Washington, D. C. 


For the defendants: James H. McGlothlin and Thaddeus Holt for the Pennsylvania 
Railroad Co.; Stuart S. Ball, Richard J. Flynn and Merlin O. Baker for the western railroad 
defendants. 


Opinion 
Sirtca, District Judge [In full text]: On 
February 17, 1958 defendant (66), the 
Pennsylvania Railroad Company, filed a 
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counterclaim in this action which reads as 
follows: 


“Commencing prior to January 1, 1954: 
and at all times since that date Riss has 
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unlawfully combined and conspired with 
other motor carriers (a)) to injure and 
destroy the competition of this defendant 
and other rail carriers in the transporta- 
tion of property in interstate commerce 
for the United States, (b) to monopolize 
such transportation and (c). to fix prices 
for such transportation. In furtherance 
of this combination and conspiracy Riss 
and other motor carriers have acted 
jointly to establish uniform rates over 
competing routes for the transportation 
of property in interstate commerce for the 
United States, and particularly for the 
transportation of ammunition and explo- 
Sives, at unreasonably low levels. Riss 
participated in such joint action for the 
establishment of uniform rates for the 
purpose of diverting to itself and other 
motor carriers all such transportation for 
the United States.” (Emphasis added.) 


On February 18, 1958 defendant (72), 
Southern Pacific Company, filed a similar 
counterclaim in paragraphs 9 and 10 of its 
‘counterclaims, as did defendants (8), The 
Atchison, Topeka & Santa Fe Railway 
‘Company; (16), Chicago, Burlington & 
Quincy Railroad Company; (21), Chicago, 
Milwaukee, St. Paul & Pacific Railroad 
Company; \(22), Chicago and Northwestern 
Railway Company; (23), Chicago, Rock Is- 
land and Pacific Railroad Company; (33), 
Illinois Central Railroad ‘Company; (40), 
Missouri-Kansas-Texas Railroad Company; 
(41), Missouri Pacific Railroad Company; 
(70), St. Louis-San Francisco Railway Com- 
pany; (76), Union Pacific Railroad Com- 
pany; and (78), Wabash Railroad ‘Company, 
in Count II of their counterclaims. On 
August 25, 1960, by order of the ‘Court, the 
first so-called “pre-trial” conference on these 
counterclaims was called for September 17, 
1960. This order directed each counter- 
claimant: 


“TTo] be prepared to state the 
specific evidence by which it proposes to 
show (a) the plaintiff’s intent to exclude 
the counterclaimant from competing for 
government explosives traffic, (b) the 
conspiratorial conduct intended to ac- 
complish such an injury and (c) the actual 
impact of this conduct upon the counter- 
claimant’s ability to compete for such 
traffic.” 

"This conference was held on September 17, 
and after considering all memoranda sub- 
mitted by the parties, the proffered evidence 
of counterclaimants and the arguments, the 
Court, by Order of September 21, 1960, 
directed a separate trial of said counter- 
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claims while retaining jurisdiction to con- 
sider any matters relating to the counterclaims 
which might be made a matter of record 
prior or subsequent to the conclusion of the 
trial of the case in chief. On September 23, 
1960, plaintiff filed a motion for a summary 
judgment or a directed verdict which was 
briefed and argued on October 7, 1960. (On 
November 5, 1960, the jury returned a ver- 
dict for plaintiff against defendants (2), (3), 
(4), (5) and (66), in the case in chief.) 
This, then, is the history of and the present 
posture of these counterclaims, which are 
the only remaining counterclaims in this 
case. 


[Oral Restriction of Counterclaim] 


At this pre-trial conference on the coun- 
terclaims, defendant-counterclaimants, while 
declining to formally amend their counter- 
claims, orally restricted their claim to that 
contained in subsection (c) of Count II, i. e.: 


“Commencing prior to January 1, 1954 
and at all times since that date Riss has 
unlawfully combined and conspired with 
other motor carriers (c)i to fix 
prices for [such] transportation. In fur- 
therance of this combination and conspiracy 
Riss and other motor carriers have acted 
jointly to establish uniform rates over 
competing routes for the transportation of 
property in interstate commerce for the 
United States and particularly for the 
transportation of ammunition and explo- 
sives at unreasonably low levels, Riss 
participated in such joint action for the 
establishment of uniform rates for the 
purpose of diverting to itself and other 
motor carriers all such transportation for the 
United States. (Emphasis added.) 


Counsel disagree as to whether the above 
counterclaim as restricted states a price-fix- 
ing conspiracy with a monopolistic purpose 
or whether it states only a pure price-fixing 
conspiracy in violation of section 1. For 
reasons which will appear later in this opin- 
ion, the Court does not reach this question, 
or the question of the sufficiency of proof 
of liability under either theory. 


[Damage Issue] 


It has, on occasion, been the practice of 
this and other Courts to require counsel to 
first offer proof on the question of liability 
so that if, in the opinion of the ‘Court, no 
case of liability has been established, the 
question of the sufficiency of damage proof 
need not be reached. In this instance, the 
Court feels it advisable to reverse this pro- 
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cedure and examine, in the light of a motion 
for summary judgment, defendant-counter- 
claimants’ proof of damages. In protracted 
antitrust cases it is not unusual for courts 
to refrain from passing on the evidentiary 
basis of a conspiracy charge when they 
have determined that insufficient evidence 
existed to support the damage claim. (See: 
Wolfe v. National Lead Co. [1955 TRADE 
Cases 68,094], 225 F. 2d 427, 429 (9th Cir. 
1955); Delaware Valley Mar. Sup. Co. v. 
American Tobacco Co. [1960 TrapE CASES 
{ 69,773], 184 F. Supp. 440 (FE. D. Pa. 1960). 


For all practical purposes these counter- 
claims, insofar as the damage aspect is 
concerned, are at the same stage as if they 
had been actually tried. ‘Counsel for 
counterclaimants have indicated that as far 
as their damage proof is concerned, they 
intend to rely on the record of the case in 
chief, On Saturday, September 17, the fol- 
lowing discussion occurred between Court 
and counsel: 


“The ‘Court: As I understand that, that 
means to me that you are not going to 
show what all these other alleged co- 
conspirators did or transported; you are 
going to show what Riss did. 

“Mr. McGlothlin: Yes, sir. 

(Transcript, p. 17,401) 

“The Court: Now let me ask you this 
question, and maybe you have an answer 
to it: 

“Even though you are not going to 
show what all of these alleged conspira- 
tors haul or how much traffic they hauled, 
you have got this information which you 
are going to rely on, 37 to 37-C. 

_ “Why should not the Court and the 
jury have the benefit, at least, of knowing 
exactly how much you hauled between 
the points set forth in 37 to 37-C by the 
plaintiff, the cost, the profits, et cetera? 

“That would not be a Herculean job. 
I mean, they did it, and I don’t know why 
the railroads couldn’t do it. 

“Mr. McGlothlin: ‘Because it is 
material. 

“The Court: I think it might be material. 
How do we know that you didn’t get a 
lot more tonnage than you indicate you 
would have gotten. How do we know 
that unless we have those figures? 

“Mr. McGlothlin: You don’t know it, 
but again it’s immaterial.” 

(Transcript, p. 17,405) 
* * & 


im- 


“Mr. Flynn: Once we have es- 
tablished the fact of damages, that, I 
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think, or I would almost be willing to 
rest on the record that we have now as 
to the fact of the damage as the bulk of 
the proof on that subject is in the record. 


(Transcript, pp. 17,448-49) 
‘Counterclaimants’ Memorandum in oppo- 
sition to Plaintiff's Motion for Summary 
Judgment or a Directed Verdict states, in 
regard to the amount of injury: “The 
basic facts are now of record for purposes 
of this motion.” _(Memorandum, October 
6, 1960, p. 13.) 


Plaintiff's exhibits 37 to 37-C (“revised 
schedule ‘B’’’) indicate the specific ship- 
ments, by quantity, rate, and origin and 
destination points, transported by Riss & 
Company during the alleged damage period, 
of ammunition and explosives for the United 
States Government. Defendant-counterclaim- 
ants revised memorandum setting forth the 
proffered materials dealing with the fact and 
amount of damages, a document of 236 
pages, indicates that by using plaintiff's 
exhibits 37 to 37-C, counterclaimants have 
determined the rates applicable to Riss and 
other motor carriers with respect to points 
between which Riss transported a substan- 
tial amount of government munitions traffic. 
Counterclaimants then set forth, for each of 
these specific points, the authority for such 
motor carrier rates and the competing 
routes over which such rates were applicable. 
Where a counterclaimant offered to per- 
form service between the same points as an 
originating or destination carrier, the counter- 
claimants have determined the portion that 
such counterclaimants would have obtained 
of the gross revenues which would have 
resulted had the railroads transported the 
tonnage carried by Riss according to plain- 
tiff’s exhibits 37 to 37-C, allegedly pursuant 
to the price-fixing conspiracy. (See ap- 
pendix A of this opinion for an example of 
defendant-counterclaimants’ method of prov- 
ing the fact and amount of damage between 
two specific points.) Defendant-counter- 
claimants then determine their net profit 
from such diverted traffic by a costing pro- 
cedure based on defendant the Chesapeake 
and Ohio Railroad’s exhibits 29 to 39. (See 
appendix B of this opinion for an example 
of counterclaimants’ method of determining 
net profit.) 


The affidavit of Earnest C. Pierre, filed 
October 6, 1960, indicates that the evi- 
dentiary basis of defendant counterclaim- 
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ants’ proof of damages is a matter of record 
in this proceeding. That affidavit states: 


“7. The information concerning the 
Riss movements of ammunition and ex- 
plosives was obtained from plaintiff’s 
exhibits 37, 37A, 37B and 37C. The 
information concerning Riss rates and 
routes was obtained from copies of Riss 
section 22 quotations and from motor 
carrier rate bureau quotations in which 
Riss participated. These documents were 
furnished by Riss from its files, The in- 
formation concerning the rates and routes 
of other motor carriers was obtained from 
the motor carrier rate bureau quotations 
furnished by Riss and from the public 
files of the Military Traffic Management 
Agency. The rail rates were secured from 
the section 22 quotations set out in Plain- 
tiffs Exhibits 219B through 219K and 
from the rail tariffs referred to therein. 
The rail routes were secured from the 
applicable tariffs or quotations, and the 
rail divisions from the applicable division 
sheets or agreements.” 


‘Counterclaimants have filed a number of 
affidavits in connection with this matter, all 
of which are substantially identical in sub- 
stance. These affidavits recite in summary 
that each counterclaimant, during the dam- 
age period, was ready, willing and able to 
transport the government munitions traffic 
in question, and had in effect rates which 
would have enabled the counterclaimants to 
transport such traffic over the points in 
question and that but for the rates quoted 
by motor carriers during the period, the 
counterclaimants would have transported 
“substantial additional” quantities of muni- 
tions from and to the points specified. 


[Proof of Damages] 


Basically then, defendant-counterclaimants’ 
proof of damages is as follows: On certain 
identified routes Riss agreed with other 
motor carriers to charge the same rate at 
a particular period of time; that Riss did 
transport a specific amount of tonnage pur- 
suant to such rate; that because of the gen- 
eral policy of the Defense Department, the 
counterclaimants would have received the 
specific individual shipments that Riss trans- 
ported, but for the agreement between Riss 
and other motor carriers to quote the rate in 
question. There is ample testimony in this 
case concerning the routing policies of the 
military traffic agencies. At pages 11,770-73 
of the transcript of trial, appears the follow- 
ing deposition testimony of Major General 
Paul F, Young, who was Deputy ‘Chief and 
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Chief of Transportation for the United 
States Army, during part of the damage 
period. 

“Q. Now, to the best of your recollec- 
tion, what was the policy with respect to 
allocating and routing of military traffic 
between different carriers? 


“A. Basically, the controlling policy in 
all cases is economy of movement.” 
(Transcript, p. 11,770) 


“QO. .. . Let us suppose that you had 
a shipment to run between—a series of 
shipments between two specified points. 
There might be available two railroads 
and two trucklines to carry that trans- 
portation. How would that policy be 
applied in the allocation of the transporta- 
tion assuming that their rates were exactly 
the same? 

“A. If their rates and service were 
exactly the same, the railroads would have 
gotten essentially half the traffic. The 
division between those two railroads 
would be predicated upon their propor- 
tion of the rail capability in the area they 
serve. The truck lines would have also 
had a division of the traffic in relation to 
their capability it is a little easier 
to administer and it is a little easier to 
describe with respect to the railroads... 
and that is kept on a carload basis in 
which they attempt to balance off over a 
period of quarters and a period of the 
Vieahae mene 

“QO. The approximations would be 
rough, however, would they not? 


“A, Of course, they are. In the ad- 
ministration of it, you can never be exact 
in the thing. It is merely, I think, in all 
good conscience, a honest attempt to ob- 
tain an equitable, not an equal division of 
igmchugice 

“Q. And the longer the period of time, 
the more equitable the distribution would 
be because of the ability to make the 
adjustments from time to time? 


“A, That is correct. You could never 
do it in a short time such as a month. You 
have to do it on a longer period. 

“QO. How would the division be made? 

“A. The rail carrier would have had 
half of the business and the truck lines 
would have had the remaining half divided 
amongst them to their capabilities. Now, 
there again, you must go back to the serv- 
ice, the question of the destination, the 
terms under which it originates, so that 
there is no exact distribution or division of 
this traffic that you can claim. It isn’t an 
exact science by any means. 


“QO. No, but the effort would be that 
over a period of, say, a year, under those 
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circumstances, the divisions would be ap- 
proximately 50 per cent between the rail- 
road and 50 per cent between the trucking 
concerns? 
“A. That was the general attempt.” 
(Transcript, pp. 11,772-73) 
(Emphasis added.) 

Page 5338 of the transcript of trial indi- 
cates that the following deposition testimony 
of Colonel F. T. Edson, Chief of Army 
Freight Traffic Division during part of the 
damage period, was read into evidence: 


“Q Now, addressing yourself to the 
kind of traffic for which railroads compete 
with motor carriers, did you have any 
policy of dividing that traffic in any par- 
ticular way? 

“A Let me think. I don’t recall what 
policy we followed. There were many, 
many, times though on big movements 
that we deliberately—rates and services 
being equal—split movements up between 
modes of transportation. If we had some 
tremendous big piecegoods movement or 
something like that, or movement be- 
tween manufacturing or weaving plants 
and finishing plants, and that sort of busi- 
ness, lots of times we split that between 
modes of transportation. 

“Q Your remarks to this point have 
been addressed to all kinds of traffic I 
take it? 

ee 
a AGRNAESs 
ares sumlieas” 


“A You've got to consider all of the 
various elements in your whole transpor- 
tation operation, service, cost, your re- 
quirement, the rate of flow that you have 
to have, and the size of units that you 
must have going in to your production 
schedules. All those things have to be 
considered when you go to route that 
kind of traffic. 

he 

“A... You would use the carrier that 
gave you—that would give you the nearest 
to what your customers say they need... . 

“Q Did I understand you correctly to 
say that, in fact, where rail and motor 
carrier rates were equal you had divided 
traffic between them, but you didn’t know 
of a policy that required you to do that? 

“A I don’t recall any specific policy 
on that.” 

(Deposition of Col. Edson, pp. 41-43) 
Thus, it would appear that the policy 

of the military routing officers called for 
an “equitable” (not equal) division of traffic 
between the competing modes of transpor- 
tation; such division to be made over 
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an extended period of time and not on 
the basis of specific individual shipments. 
Further, even if costs were equal, the 
ability of a specific carrier to provide the 
kind of service needed for the individual 
shipment was in the last analysis the de- 
termining factor. Examining the above 
testimony in the light most favorable to 
defendant-counterclaimants, the most that 
can be said of the military routing policies 
is that over an extended period of time all 
things being equal, including costs and all 
manner of service considerations, the mili- 
tary did its best to “equitably” divide the 
traffic between competing modes of trans- 
portation. 


The Court feels strongly that all facts 
which defendant-counterclaimants propose 
to offer on their proof of the fact and amount 
of damage in regard to these counterclaims 
are already a matter of record in this case 
and that in view of its earlier remarks in 
this opinion on the procedure which has 
been followed in cases of this type, this 
matter is properly the subject of a Motion 
for a Summary Judgment. The Court will, 
therefore, examine the legal sufficiency of 
defendant-counterclaimants proffered proof 
of damage in the light of the principles ap- 
plicable to motions for summary judgment 
and the principles applicable to the suf- 
ficiency of damage proof in antitrust suits. 


[Summary Judgment] 


In practice, the theory underlying sum- 
mary judgment is the same as that under- 
lying a motion for a directed verdict. In 
this circuit, summary judgment may be 
granted on evidence that would require 
direction of a verdict. Vale v. Bonnett, 89 
U.S. App. D. C. 116, 118, 191 F. 2d 334, 336 
(1951); Dewey v. Clark. 86 U. S. App. D. C. 
137, 143, 180 F, 2d 766, 772 (1950). It has 
been said that this formula permits what 
amounts to the direction of a verdict with- 
out the necessity or technical formality of 
empaneling a jury. AHoltzoff, Two Years 
Experience Under the Federal Rules of Civil 
Procedure, 21 B. U. L. Rev. 33, 35. (1941). 
Statements in affidavits as to opinion or 
belief are of no effect. Jameson v. Jameson, 
85 U.S. App. D. C. 176,178, 176 F. 2d 58, 
60 (1949). It is of course true that merely 
because a court surmises that the adverse 
party is unlikely to prevail at trial, it is not 
justified in authorizing summary judgment 
against it. However, genuine issues under 


© 1960, Commerce Clearing House, Inc. 


Number 170—119 
12-23-60 


the rule are issues which can be sustained 
by substantial evidence. The moving party 
has the burden of showing that at trial there 
will be no evidence competent or sufficient 
to support a finding for the opposite party. 


Decisions of the Supreme Court in recent 
years have liberalized the proof of the fact 
and amount of damages in treble-damage 
suits. Bigelow v. RKO Radio Pictures [1946- 
1947 Trape Cases § 57,445], 327 U.S, 251 
(1946); Story Parchment Co. v. Paterson 
Parchment Co., 282 U. S. 555 (1931). But 
there must still be a reasonable basis in the 
evidence from which the jury may draw 
a reasonable estimate of the amount of 
damages. The jury still cannot be allowed 
to speculate. (Bigelow v. RKO, supra.) 


[No Offer of Proof] 


Counterclaimants have not offered and 
do not propose to offer any evidence of 
what each counterclaimant’s volume of busi- 
ness was between any of the specified points 
during the relevant period. Counterclaim- 
ants have not offered and do not propose to 
offer any evidence of the relationship of the 
shipments transported by Riss to the total 
government explosives traffic of any 
counterclaimant between the relevant points. 
Counterclaimants have not offered and do 
not propose to offer any evidence on the 
various “service” considerations (e. g., the 
need for fast service on a particular ship- 
ment or the need for “door-to-door” service 
on a particular shipment) which military 
representatives have testified is often de- 
terminative as to which mode of transporta- 
tion receives the business, costs being equal. 
The counterclaimants have not offered and 
do not propose to offer any evidence relat- 
ing to the volume transported by competing 
railroad carriers. between the specific points 
during the relevant period. 


Thus it is evident to the Court that on the 
basis of the proffered evidence of counter- 
claimants relating to the fact and amount 
of damages, a jury could only speculate as 
to the impact of the alleged diversion of 
traffic upon the individual counterclaimants. 
‘They would not know how much traffic 
the counterclaimant actually received, how 
‘much its competitor railroads actually re- 
ceived, how many individual shipments 
would have gone to other carriers because 
of certain service disabilities of the counter- 
claimant in regard to a particular shipment. 
In other words, since the basis of the 
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claim is that because of the defense depart- 
ment policy the individual counterclaimant 
would have received the specific shipments 
diverted by the allegedly unlawful rates 
of the motor carriers, the jury has no way 
of knowing whether the counterclaimant 
had already received its “equitable” share of 
the traffic or ten times its equitable share, 
and in no event even conceding the unlaw- 
ful diversion, would have received any of 
the tonnage transported by Riss. 


Further, there is no showing of the ab- 
sence of any counterclaimant service dis- 
ability on the shipments which would have 
allowed them to transport the traffic. 


[Best Evidence] 


In antitrust cases, a party has the burden 
of furnishing the best available evidence 
that the subject matter permits, as to what 
the impact of the claimed illegal conduct 
was on its business. Rankin Co. v. Associated 
Bill Posters, 42 F. 2d 152, 155-56 (2d Cir. 
1930). Defendants cite Atchison, Topeka & 
Santa Fe Ry. Co. v. Aircoach Transp. Ass’n. 
[1958 TRADE CAsEs { 68,958], 102 U. S. App. 
D. C. 355, 253 F, 2d 877 (1958) in support 
of their contention that they only need 
prove what traffic their unlawful rate-quot- 
ing competitor carried in order to recover 
damages. The Aircoach case contains no 
discussion of the quantum of damage proof 
required and, in fact, the Court in Aircoach 
was not presented with the question of 
proof of fact or amount of damage. 


[Speculation as to Damages] 


In Delaware Valley Marine Supply Co. v. 
American Tobacco Co. [1960 TRADE CASES 
7 69,773], 184 F. Supp. 440 (E. D. Pa. 
1960), a case involving the claim that absent 
a concerted refusal to sell by defendants, 
the plaintiff would have been able to sell 
a certain quantity of “sea-store cigarettes 
to a specified number of vessels, Judge Steel 
commented at length on the various as- 
sumptions which the plaintiff claimed arose 
from his damage proof and then stated: 


“But despite judicial liberality in ac- 
cepting minimal proof of damages in an 
antitrust case, the rule persists that any 
damage estimate by a jury must be ‘just 
and reasonable’ and not based on ‘specu- 
lation or guesswork.’” (184 F, Supp. at 
449) 


Defendant-counterclaimants’ proffered proof 
of the fact and amount of their damages 
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from Riss & Co.’s alleged price-fixing con- 
spiracy gives rise only to speculation. 


The motion of plaintiff for summary 
judgment on the counterclaims of defend- 
ants (8), (16), (21), (22), (23), (33), (40), 
AAMC) UO CA ao, eal (Ga) es 
granted. Counsel for plaintiff will prepare 
an appropriate order. 


EXHIBIT “A” 


Excerpt from Revised Memorandum of 
Counterclaimanis with Respect to Count 
II of Their Counterclaims, pp. 46, 47 


Joliet Arsenal, Joliet, Illinois to Ravenna 
Arsenal, Atlas, Ohio 
Shipments per Revised Schedule B. 


Date Quantity Rate 
Mayo, 07275119542: clan 357,500 12Z 
May 11, 12, 13, 1954...... 357.500 122 
May 17, 18, 19, 1954...... 357.500 122 
Maye2VC195444-3 ty tetiar e 165,000 122 
May<25, 10545 a. prenee. o 275,500 122 
May727, 71954 rae 137,500 122 
Juner3, APalOsd Seat ee 2 110,000 122 
June O10 lO547 eee oe 385,000 122 
diitieck4 O54. seas eas 165,000 122 
June 16, 17, 18, 1954...... 247,500 122 
Jutiex2t, 22, 23551954. 0Geh. 165,000 122 
Atjce AD LOS 4h x cneningatrt 165,000 122 
Septeud;, L95A¢i > Sab <tou 82,500 122 
SeptadiaSi9, 1954 tatu. tox 467,500 122 
Oct. 2901954, dc tise 165,000 122 
May 2, 3, 4, 5, 6, 1955.... 468,500 122 
May 9, 10, 11, 12, 13, 1955. . 440,500 122 
May 16, 17, 18, 19, 20, 1955 412,500 122 
May 23, 24, 25, 26, 27, 1955 412,500 122 
Jtine (243% 1955. seve. . 273,580 122 
June 6, 7, 8, 9, 10, 1955.. 496,490 122 
June 13, 14, 15, 16, 17, 1955 468,500 122 
June 20, 21, 22, 23, 24, 1955 414,960 122 
June 27, 20, 00D ae 247,500 122 
tines 30 el 0 Oyisre eeu caer 51,105 122 


The Riss rate was established in Riss Sec- 
tion 22 quotation Nos, 498-54, AEF-1, and 
AEF-3-ECD via the following route: 


(1) Riss & Co. to Akron, Ohio; M. & M. 
Trucking Co. 


The identical rate was established in 
Hayes Freight Lines Section 22 Quotation 
No. 844 via the following competing route: 


(2) Hayes Frt. Lines, to Cleveland, 
Ohio; Wells Truck Lines. 
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The following counterclaimants participated 
in routes which would have enabled them 
to perform the service, and offered to per- 
form such service at a through rate of 
$1.5065 per 100 pounds (AAR No. 14-A): 


Atchison, Topeka & Santa Fe 
Chicago, Milwaukee, St. Paul and Pacific 
Wabash 

Pennsylvania Railroad 


Under the existing policies of the military 
establishment and the then applicable divi- 
sion agreements between rail carriers, each 
would have received the following revenues 
from the traffic transported by Riss: 


Atchison, Topeka & Santa Fe.. $ 6,862.71 


Chicago, Milwaukee, St. Paul 
and: Pacinc, sonal Rene 6,862.70 
Wabash. te. corner oh aie, cane 2 6,862.70 
Pennsylvania Railroad ........ 27,450.82 
EXHIBIT “B” 


Excerpt from Memorandum of Counter- 
claimants with Regard to Paragraph 
II of the Court’s Order of August 
Po AIOO. Pts 10 


1, Counterclaimants will establish that 
throughout the period in question the aver- 
age weight of Government explosives loaded 
in rail cars was approximately 92,000 pounds. 
For each movement of ammunition and ex- 
plosives, they will determine the nearest 
whole number of cars of that average 
weight necessary to transport the quantity 
of explosives moved. In making computa- 
tion, they will assume that where the result 
of their computation results in a frac- 
tional car, an additional car was used. This 
will have the effect of increasing their costs. 


2. Counterclaimants will determine the 
miles each railroad transported ammuni- 
tion and explosives between the point at 
which that railroad would receive it and 
the point at which it would deliver it or 
turn it over to another railroad. 


3. Counterclaimants will determine the 
number of hundredweight in each movement 
of ammunition and explosives. 


4. Using the number of cars, the number 
of car miles, the number of hundredweight, 
and the number of hundredweight miles 
for each movement, counterclaimants will 
apply the costs shown in the cost study, 
C & O Exhibits 29-39, 
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EXHIBIT: “GC” 


Cost of Handling 
Counterclaimant—Atchison, Topeka and 
Santa Fe Railway Company 


Operating Units 


Movement— From Joliet Arsenal, Illinois 
to Chicago, Illinois 
Distance a( Mules)’ . 2.530... 49 
Number Carloads (0)......... 21 
Number of Hundred Weight.. 18,221.58 
Number of Car Miles ........ 1,029 
Number of Hundred Weight 
Meg Wit eeteter ie. th Mee 892,857 
Estimated Cost of Handling 
Out of Pocket Cents Total 
Line Haul 
10020 ae MAES vat pots crrerast.c ee ee 22.09142 $ 227.32 
8927857, GwywitreMiles atsAtonda hh... Belem... .01039 92.77 
Terminal 
21 aGarloadsa(@) vata. fl 2 See 6714.241 1,409.99 
18:222 i@wit#atlsrsts. “el Tn... eee 1.11145 202.53 
Constant 
Line Haul 
B97 8 5/a: Cw MileSs Atos eds. dcop es 01735 154.91 
Terminal 
NZ Cee hs ee ee Se ae ee eee 3.268 595.49 
Gta OS tape mena, Metce . Baceka Gun ith | seeks: a, 1 Mee oghredoeh ee eonncla pa ate $2,683.01 


(O)—Originated. 


[7 69,873] Atlantic Heel Co., Inc. v. Allied Heel Co., Inc., et al. 


In the United States Court of Appeals for the First Circuit. No. 5713. Dated 
December 15, 1960. 


Appeal from the United States District Court for the District of Massachusetts. 


Sherman Antitrust Act 


Conspiracy to Destroy Competitor— Per Se Antitrust Violation—Necessity of Alleg- 
ing Public Injury—A complaint alleged a conspiracy to destroy a competitor by means 
“so inimical to free and full flow of interstate trade” as to constitute a per se violation 
of Section 1 of the Sherman Act. It fell within the rationale of Klor’s, Inc. v. Broadway- 
Hale Stores, 1959 Trave CAsEs § 69,316, and, therefore, no allegations of further facts 
showing the basis of public harm and consequent unreasonableness of the restraint were 
necessary. The unlawful means alleged included proselyting of key employees, wrongful 
taking of trade secrets, use of intentionally false statements concerning plaintiff’s financial 
condition, interference with plaintiff’s source of raw materials, disturbing of plaintiff’s 
employees, and breach of fiduciary relationship. The purpose of destroying a competitor 
by means that are not within the area of fair and honest competition is a purpose that 
clearly subverts the goal of the Act. 

See Combinations and Conspiracies, Vol. 1, J 2005, 2005.660; Private Enforcement and 
Procedure, Vol. 2, {| 9009.475. 
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Atlantic Heel Co., Inc. v. Allied Heel Co., Inc. 


Number 170—122 
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For the appellant: Claude B. Cross; John M. Reed and Withington, Cross, Park & 
McCann on brief, all of Boston, Massachusetts. 


For the appellees: Edward L. LaVine; Samuel Markell, Joseph B. Abrams and 
Goulston & Storrs on brief, all of Boston, Massachusetts. 


Before Woopsury, Chief Judge, and Hartican and Avpricu, Circuit Judges. 


Opinion of the Court 


Hartican, Circuit Judge [In full text]: 
This is an appeal from a judgment of the 
United States District Court for the District 
of Massachusetts dismissing plaintiff’s com- 
plaint for failure to state a claim under the 
Sherman Act, 15 U.S. C. §1. 


[Allegations | 


Plaintiff-appellant, Atlantic Heel Co., Inc., 
filed a complaint alleging that plaintiff is a 
Massachusetts corporation engaged in the 
manufacture and sale of leather and leather- 
board heels; that its plant is located in 
Boston; its suppliers and customers are 
located in several states; it is a leading con- 
cern in the supply of leather and leather- 
board heels, and has a substantial share of 
the interstate business in the related lines 
of merchandise. 


The complaint further alleges that de- 
fendants conspired and are conspiring to 
restrain the plaintiff in its interstate and 
foreign business, more particularly that de- 
fendants conspired to destroy plaintiff in 
its interstate and foreign business, and in 
furtherance of this purpose (1) established 
a business competitive with that of plain- 
tiff, originally operated as a partnership by 
some of the defendants, and presently ex- 
panded and operated also as defendant Allied 
Heel Co., Inc., a Massachusetts corpora- 
tion; (2) defendant Irving J. Keiter, acting 
for himself and for the other defendants in- 
duced and enticed the superintendent of 
plaintiff's factory and other key employees 
to leave plaintiff and work for defendant 
Allied, and as a consequence the quality 
and volume of plaintiff's production was 
impaired, and plaintiff had to make ex- 
penditures which otherwise would have been 
unnecessary; (3) defendant Irving J. Keiter, 
at the instigation and in behalf of all the 
defendants, visited plaintiff’s plant without 
plaintiff’s acquiescence or consent for the 
purpose of obtaining valuable and confiden- 
tial trade secrets; (4) all the defendants 
have disparaged plaintiff and its products 
by intentionally false statements relative to 
plaintiff’s financial standing and other mat- 
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ters to persons including established cus- 
tomers and suppliers of plaintiff, with the 
result that plaintiff’s relations with its cus- 
tomers and suppliers have been damaged; 
(5) defendants Keiter, acting for themselves 
and the other defendants, solicited salesmen 
who had been commission representatives of 
plaintiff to induce, and did induce two such 
salesmen, to cease representing plaintiff and 
undertake representation of defendant Allied 
with the result that plaintiff has lost valuable 
business in those territories; (6) defendants 
Keiter, acting for themselves, and on in- 
formation and belief in behalf of the other 
defendants, instituted, in bad faith, a suit 
against plaintiff and plaintifi’s president with 
the intent and purpose of damaging plain- 
tiff by false allegations as to diversion and 
waste of corporate funds and by a request 
for a receiver, with the result that plaintiff 
has been damaged in its relations with cus- 
tomers and suppliers; (7) on information 
and belief that one or more of defendants 
Keiter, acting for themselves and in behalf 
and at the instigation of the other defend- 
ants, interfered with plaintiff's sources of 
supply of raw materials, causing delay in 
the filing of plaintiff's orders to such sup- 
pliers, with the intent and effect of render- 
ing plaintiff unable to meet its customers’ 
orders, resulting in the cancellation of orders 
by plaintiff's customers and loss of their 
future business; (8) defendants Keiter and 
Allied on information and belief falsely rep- 
resented that defendant Allied was a branch 
or otherwise affiliated with plaintiff in order 
to obtain credit for defendant Allied with 
suppliers, utilities and others; (9) one or 
more of defendants Keiter acting for them- 
selves and at the instigation of the other 
defendants visited plaintiff’s plant at various 
times to interfere with plaintiff’s employees 
in the performance of their duties by mak- 
ing disparaging remarks concerning plain- 
tiff and plaintiff’s president and statements 
intended to disturb or distract such em- 
ployees from their regular functions, result- 
ing in a loss of quantity and volume of 
plaintiff's production and attendant loss of 
profits; (10) defendant Irving J. Keiter in 
behalf of himself and the other defendants 
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violated his fiduciary duty to plaintiff as a 
director by performing the acts attributable 
to him during his tenure as director of plain- 
tiff. The complaint further alleges that 
course of action undertaken by defendants 
has had and will have the effect of eliminat- 
ing plaintiff from and restraining plaintiff 
in its position as one of the leading concerns 
in the supply of leather and leatherboard 
heels; that such elimination and restraint 
will injure the interests of the public and 
the trade by removing a substantial sup- 
plier of materials for the shoe industry in 
interstate commerce with a resultant harm- 
ful effect on prices and on the availability 
of choice to customers in the trade. Plain- 
tiff alleges it has suffered damages in the 
amount of $250,000 and seeks judgment for 
treble damages, an injunction, costs and 
reasonable attorney’s fees. 


[District Court Decision] 


Defendants filed a motion to dismiss the 
action under Rule 12(2)(6), F. R. Civ. P. 
for failure to state a claim under Title 15, 
U. S. C. §8$1, 15 or 26 upon which relief 
could be granted by the district court. The 
district court in a brief memorandum deci- 
sion held that “the allegations are deemed 
insufficient to bring the case within the 
scope of the federal antitrust laws” and a 
judgment of dismissal was entered on June 
8, 1960. 

[Tssue] 


The question presented on this appeal is 
whether or not the complaint sufficiently 
alleges a violation of Section 1 of the Sher- 
man Act, 26 Stat. 209 as amended, 15 
Wise (Gas a Ges) 


[Prior Decision of Similar Issue] 


In Mitchell Woodbury Corp. v. Albert Pick- 
Barth Co., 41 F. 2d 148, 151 (1 Cir. 1930) 
this court held sufficient a complaint which 
alleged a conspiracy to restrain the inter- 
state trade of the plaintiff and to destroy 
its trade in kitchen equipment and utensils. 
This court there said: 


“Here the alleged intent of a conspiracy 
between the defendants was to destroy 
the competition of the plaintiff and de- 
prive it of its interstate business. If 
proven as alleged, it was an unlawful pur- 
pose, an undue interference with inter- 
state commerce, and to that extent is 
injurious to the public interest, which is 
entitled to the free and full flow of inter- 
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state trade, subject only to such effect as 
natural and reasonable competition may 
have upon it.” 

The complaint there alleged that the de- 
fendant “was one of a combination of 
corporations of similar name and allied in- 
terests engaged in the same business as the 
plaintiff, and constituted the largest and 
dominating factor in that trade throughout 
the United States; ...” Id. at 149. Al- 
though this allegation is mentioned by the 
court, it does not seem crucial to the court’s 
analysis of the gravamen of the alleged viola- 
tion of the antitrust laws. 

After a trial on the merits, judgment was 
entered for the plaintiff despite a special 
finding by the jury that “the acquisition of 
the plaintiff's business did not effect an 
unreasonable restraint of trade.” On ap- 
peal, this court said in Albert Pick-Barth Co. 
v. Mitchell Woodbury Corp., 57 F. 2d 96, 102 
(1 Cir.), cert. denied 286 U. S. 552 (1932): 


“To constitute an offense under section 
1 of the Sherman Act, it is not necessary, 
if a conspiracy is proven, the purpose and 
intent of which was to eliminate by unfair 
means a competitor in interstate trade, to 
show that the public was affected, and 
to what extent. Nor is it necessary under 
this act, as it is at common law, to prove 
any overt acts in order to constitute the 
offense defined in section 1; but if overt 
acts are proved in furtherance of the 
offense defined in section 1, and any one 
is hereby injured in his business or prop- 
erty, the conspirators under section 7 of 
the Act are liable therefor.” 
Since Mitchell Woodbury Corp. is so closely 
similar to the facts alleged in the instant case, 
we are warranted in reversing the lower 
court unless there are persuasive arguments 
for repudiating the view we held there. 


In Apex Hosiery Co. v. Leader [1940-1943 
TRADE Cases J 56,039], 310 U. S. 469 (1940), 
the Supreme Court held that the members 
of a labor union who, for the purpose of 
unionizing a factory the business of which 
was largely interstate, engaged in a pro- 
tracted sit-down strike forcing the suspen- 
sion of the interstate business, and who 
explicitly refused requests to allow removal 
of finished merchandise for fulfillment of 
interstate orders, were not engaged in a 
conspiracy in restraint of trade within the 
meaning of the Sherman Act. The Court’s 
opinion contained the following language: 
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“_. The end sought was the prevention 
of restraints to free competition in busi- 
ness and commercial transactions which 
tended to restrict production, raise prices 
or otherwise control the market to the 
detriment of purchasers or consumers of 
goods and services, all of which had come 
to be regarded as a special form of public 
injury.” Id. at 493. 


“. . In the cases considered by this 
Court since the Standard Oil case in 1911 
some form of restraint of commercial 
competition has been the sime qua non to 
the condemnation of contracts, combina- 
tions or conspiracies under the Sherman 
Act, and in general restraints upon com- 
pletion have been condemned only when 
their purpose or effect was to raise or fix 
the market price. It is in this sense that 
it is said that the restraints, actual or in- 
tended, prohibited by the Sherman Act 
are only those which are so substantial as 
to affect market prices. Restraints on 
competition or on the course of trade in 
the merchandising of articles moving in 
interstate commerce is not enough, unless 
the restrain is shown to have or is in- 
tended to have an effect upon prices in the 
market or otherwise to deprive purchasers or 
consumers of the advantages which they 


derive from free competition... .” Id. 
at 500-501. 
“".. And in any case, the restraint here 


is, as we have seen, of a different kind 
and has not been shown to have any actual 
or intended effect on price or price com- 
petition.” Id. at 504. 


“~. . Underlying and implicit in all of 
them is recognition that the Sherman Act 
was not enacted to police interstate trans- 
portation, or to afford a remedy for wrongs, 
which are actionable under state law, and 
result from combinations and conspiracies 
which fall short, both in their purpose and 
effect, of any form of market control of a 
commodity, such as to monopolize the supply, 
control its price, or discriminate between its 
would-be purchasers.’ ...” Id. at 512. 


Following the Apex Hosiery case there 
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ity of the merchandise available in the 
channels of commerce, or any other like evil 
consequence in the free flow of interstate 
commerce.” Shotkin v. General Electric Co. 
[1948-1949 Trave Cases { 62,341], 171 F. 2d 
236, 239 (10 Cir. 1948). See also Feddersen 
Motors v. Ward [1950-1951 TRapE CASES 
7 62,579], 180 F. 2d 519 (10 Cir. 1950); 
Schatte v. International Alliance, ete. [1950- 
1951 Trapve Cases { 62,630], 182 F. 2d 158 
(9 Cir.), cert. denied 340 U. S. 827 (1950); 
Klor’s Inc. v. Broadway-Hale Stores [1958 
TRADE Cases {J 69,007], 255 F. 2d 214 (9 Cir. 
1958), rev'd [1959 TrapE Cases 69,316], 
359 U. S. 207 (1959); Swartz v. Forward 
Ass'n, 41 F. Supp. 294 (D. Mass. 1941). 


Recently, however, the Supreme Court in 
Klors v. Broadway-Hale Stores [1959 TRADE 
Cases J 69,316], 359 U. S. 207 (1959), held 
sufficient a complaint that alleged that the 
defendants, a retail department store chain, 
and several manufacturers and distributors 
of household appliances, had conspired among 
themselves either not to sell appliances to 
plaintiff, a single retail store outlet located 
next door to one of the chain’s department 
stores, or to sell to plaintiff only at discrim- 
inatory and highly unfavorable terms, that 
the defendant retail chain used its monopo- 
listic buying power to bring about the above 
situation, that the appliance business was in 
interstate commerce and the concerted re- 
fusal to deal with plaintiff had seriously 
handicapped plaintiff’s ability to compete 
and caused it loss of profits. The Court re- 
jected the basis of the lower court’s dis- 
missal, i.e., that “there was no charge or 
proof that by any act of defendants the 
price, quantity, or quality offered the public 
was affected nor that there was any intent 
or purpose to effect a change in, or an in- 
fluence on, prices, quantity or quality.” Id. 
at 210. The Court stated: 


‘ 


were several cases which more or less relied 
on the principles quoted above and applied 
them in support of holdings that complaints 
alleging conspiracies to restrain interstate 
trade were insufficient to charge a violation 
of the Sherman Act since there was a fail- 
ure to “allege facts from which it could be 
determined as a matter of law that a com- 
bination or conspiracy was entered into 
which brought about an increase in prices 
to the consuming public, a diminution in 
the volume of merchandise in the com- 
petitive markets, a deterioration in the qual- 
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‘.. . This combination takes from Klor’s 
its freedom to buy appliances in an open 
competitive market and drives it out of 
business as a dealer in the defendants’ 
products. It deprives the manufacturers 
and distributors of their freedom to sell to 
Klor’s at the same prices and conditions 
made available to Broadway-Hale, and in 
some instances forbids them from selling 
to it on any terms whatsoever. It inter- 
feres with the natural flow of interstate 
commerce. It clearly has, by its ‘nature’ 
and ‘character,’ a ‘monopolistic tendency.’ 
As such it is not to be tolerated merely 
because the victim is just one merchant 
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whose business is so small that his des- 
truction makes little difference to the 
economy na. | Ld. at 213: 


In regard to the Apex Hosiery case, the 
Supreme Court said: 


“The court below relied heavily on 
Apex Hosiery Co. v. Leader [1940-1943 
TRADE CASES § 56,039], 310 U. S. 469, in 
reaching its conclusion. While some 
language in that case can be read as sup- 
porting the position that no restraint on 
trade is prohibited by § 1 of the Sherman 
Act unless it has or is intended to have 
an effect on market prices, such state- 
ments must be considered in the light of 
the fact that the defendant in that case 
was a labor union. The Court in Apex 
recognized that the Act is aimed primarily 
at combinations having commercial ob- 
jectives and is applied only to a very 
limited extent to organizations, like labor 
unions, which normally have objectives. ...” 


UDides ten. 


Thus insofar as the cases following Apex 
relied on a broad requirement of effect on 
prices, quantity and quality they must be 
rejected. It might be noted, however, that 
the Klor’s case involved a group boycott or 
concerted refusal to deal. The Court said 
id ateczle: 

“Group boycotts, or concerted refusals 
by traders to deal with other traders, have 
long been held to be in the forbidden 
category. They have not been saved by 
allegations that they were reasonable in 
the specific circumstances, nor by a fail- 
ure to show that they ‘fixed or regulated 
prices, parcelled out or limited produc- 
tion, or brought about a deterioration in 
quality. £7 


[Public Injury] 


The question for our decision is whether 
or not the allegation of a conspiracy to 
destroy a competitor as alleged here is a 
per se violation of §1 so that the rationale 
of the Klor’s case applies, and, thus, no allega- 
tions of further facts showing the basis of 
public harm and consequent unreasonableness 
of the restraint are necessary.’ 

In Northern Pac. R. Co. v. United States 
[1958 Trape Cases § 68,961], 356 U. S. 1 
(1958) the Supreme Court said in regard to 
the per se violation doctrine: 


70, 


“The Sherman Act was designed to be 
a comprehensive charter of economic 
liberty aimed at preserving free and un- 
fettered competition as the rule of trade. 
It rests on the premise that the unrestrained 
interaction of competitive forces will yield 
the best allocation of our economic re- 
sources, the lowest prices, the highest 
quality and the greatest material progress, 
while at the same time providing an en- 
vironment conducive to the preservation 
of our democratic political and social in- 
stitutions. But even were that premise 
open to question, the policy unequivocally 
laid down by the Act is competition. And 
to this end it prohibits ‘Every contract, 
combination ... or conspiracy, in restraint 
of trade or commerce among the several 
States.’ Although this prohibition is 
literally all-encompassing, the courts have 
construed it as precluding only those con- 
tracts or combinations which ‘unreason- 
ably’ restrain competition. ... 


“However, there are certain agreements 
or practices which because of their per- 
nicious effect on competition and lack of 
any redeeming virtue are conclusively pre- 
sumed to be unreasonable and therefore 
illegal without elaborate inquiry as to the 
precise harm they have caused or the busi- 
ness excuse for their use. This principle 
of per se unreasonableness not only makes 
the type of restraints which are proscribed 
by the Sherman Act more certain to the 
benefit of everyone concerned, but it also 
avoids the necessity for an incredibly 
complicated and prolonged economic in- 
vestigation into the entire history of the 
industry involved, as well as related in- 
dustries, in an effort to determine at large 
whether a particular restraint has been 
unreasonable—an inquiry so often wholly 
fruitless when undertaken. Among the 
practices which the courts have hereto- 
fore deemed to be unlawful in and of 
themselves are price fixing, United States 
v. Socony-Vacuum Oil Co. [1940-1943 
TRADE CASES { 56,031], 310 U. S. 150, 210; 
division of markets, United States v, Ad- 
dyston Pipe & Steel Co., 85 F. 271, aff'd, 
175 U. S. 211; group boycotts, Fashion 
Originators’ Guild v. Federal Trade Comm'n 
[1940-1943 Trane Cases J 56,101], 312 U. S. 
457; and tying arrangements, International 
Salt Co. v. United States [1946-1947 TRrapE 
Cases §[ 57,635], 332 U. S. 392.” Id. at 4-5. 


In the often cited case of Standard Oil Co. 
United States, 221 U. S. 1 (1911), the 


1The cases cited above as following Apex 
Hosiery did not explicitly hold that a conspiracy 
to destroy or restrain a competitor was not a 
per se violation, but rather held that the par- 
ticular complaint did not come within the Apex 
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reference must be made to the cases defining 
per se violations to see if there is any persuasive 


authority contrary to our decision in Mitchell 


Woodbury. 
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philosophy of the Sherman Act was thus 
stated at p. 58: 


“Without going into detail and but very 
briefly surveying the whole field, it may 
be with accuracy said that the dread of 
enhancement of prices and of other wrongs 
which it was thought would flow from the 
undue limitation on competitive condi- 
tions caused by contracts or other acts of 
individuals or corporations, led, as a mat- 
ter of public policy, to the prohibition or 
treating as illegal all contracts or acts 
which were unreasonably restrictive of 
competitive conditions, either from the 
nature or character of the contract or act 
or where the surrounding circumstances 
were such as to justify the conclusion that 
they had not been entered into or per- 
formed with the legitimate purpose of 
reasonably forwarding personal interest 
and developing trade, but on the contrary 
were of such a character as to give rise 
to the inference or presumption that they 
had been entered into or done with the 
intent to do wrong to the general public 
and to limit the right of individuals, thus 
restraining the free flow of commerce and 
tending to bring about the evils, such as 
enhancement of prices, which were con- 
sidered to be against public policy... .” 


Viewing the conspiracy alleged in the in- 
stant case, we believe that the purpose of 
destroying a competitor by means that are 
not within the area of fair and honest com- 
petition is a purpose that clearly subverts 
the goal of the Sherman Act. It constitutes 
an interference with the natural flow of 
interstate commerce which would exist 
under conditions of fair and honest rivalry 
for the buyer’s trade. See Package Closure 
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Corporation v. Sealright Co. [1944-1945 
TRADE CASES § 57,227], 141 F. 2d 972, 977-78 
(2 Cir. 1944). 


Viewing the decisions expounding the 
philosophy of the Sherman Act and per se 
violations of it, we are convinced that the 
holding of this court in Mitchell Woodbury 
is correct and should be applied to the 
instant case. 

We believe that the complaint in the in- 
stant case alleges a conspiracy to destroy 
a competitor by means so inimicable “to 
free and full flow of interstate trade” as to 
constitute a per se violation of Section 1 of 
the Sherman Act. See also Cleaves v. Peter- 
boro Basket Co., 54 F. 2d 101 (D. N. H. 
1931). 

Judgment will be entered vacating the judg- 
ment of the district court and remanding the 
case for further proceedings not inconsistent 
with this opinion. 


[Concurring Opinion] 


Woopsury, Chief Judge, and ALpRICcH, Cir- 
cuit Judge, (concurring). Judge Aldrich 
and I concur in the result but see no occa- 
sion at this stage of the case to express 
wholehearted endorsement of the rule laid 
down by this court in Albert Pick-Barth Co. 
v. Mitchell Woodbury Corp., 57 F. 2d 96, 102 
(C. A. 1, 1932). It may be that the case is 
good law but it was unique on its facts in 
1932 and so far as we can determine it 
stands alone today. At this stage of the 
instant case there is no need for us to com- 
mit ourselves definitely on the Pick-Barth 
rule. 


[69,874] Westinghouse Broadcasting Co. v. United States, et al. 


In the Supreme Court of the United States. 


December 19, 1960. 


October Term, 1960. No. 484. Decided 


Appeal from the United States District Court for the Eastern District of Pennsylvania. 


KirKPATRICK, District Judge. 


Case No, 1311 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Consent Decree—Intervention by Third Party—Right to Intervene.—The Supreme 
Court, on motion, dismissed an appeal from a ruling that a corporation, which alleged 
that certain acquisitions by parties to a Government consent decree would viclate that 
decree, had no right to intervene in the Government action. 


See Department of Justice Enforcement and Procedure, Vol. 2, J 8381.21, 8401.10, 8421, 
For the plaintiff: George B. Turner, New York, N. Y., and Philip J. Strubing, 


Philadelphia, Pa. 
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U. S. Time Corp. v. Grand Union Co. 


For the defendant: J. Lee Rankin, Solicitor General; Robert A. Bicks, Assistant 
Attorney General; Richard A. Sclomon, Richard H. Stern, and Bernard M. Hollander, 
Attorneys. 


Dismissing an appeal from 1960 Trade Cases { 69,774. 


_ PER CuRIAM [In full text]: The motion to Mr. Justice FRANKFURTER is of the opinion 
dismiss is granted and the appeal is dismissed. that the motion to affrm should be granted. 
Mr. Justice Brack and Mr. Justice Douc- 
LAS are of the opinion that probable juris- 
diction should be noted. 


[69,875] The United States Time Corp. v. The Grand Union Co., trading as Grand 


~ Way Discount Centers. 


In the Superior Court of New Jersey, Chancery Division, Hudson County. No. 
C-406-60. Dated November 16, 1960. 


New Jersey Fair Trade Act 


Fair Trade—Foreign Corporation—New Jersey Foreign Corporation Law—Certificate 
of Authorization—“Transacting Business.’—A Connecticut corporation which had not 
obtained a certificate of authorization in compliance with the New Jersey foreign corpo- 
ration law was able to maintain a fair trade action in New Jersey, since it was not “trans- 
acting business” under the New Jersey law which would have barred this action. The 
Lilly case, which refused to permit a nonqualified corporation to sue, was distinguished 
on the grounds that the plaintiff there was transacting business locally, and the court did 
not hold that it would reach the same result as to a corporation mot transacting business. 


See Fair Trade, Vol. 1, f 3330.32. 


Fair Trade—Temporary Injunction—Non-signer—Diligent Enforcement—Irreparable 
Injury.—A temporary injunction was granted against a non-signer retailer who had will- 
fully and knowingly sold below fair trade prices where the fair trader had used reasonable 
diligence to enforce its fair trade policy and would suffer irreparable damage if such sales 
were not prohibited. The fair trader had shown by affidavit that periodic shoppings were 
made, that whenever sales below its fair trade prices were disclosed, steps (telephone calls 
and letters) were taken to stop such sales, and that an enforcement suit had been insti- 
tuted which resuited in injunctive relief. Defendant, on the other hand, presented only 
evidence of violations called to plaintiff’s attention just the day before the hearing in this 
case (and did not show that plaintiff would fail to take appropriate enforcement steps). 


See Fair Trade, Vol. 1, { 3350.32, 3440.32. 

For the plaintiff: Joseph M. Nolan by Joseph H. Stamler, Newark, New Jersey. 

For the defendant: Riker, Danzig, Marsh & Scherer by Everett M. Scherer, Newark, 
New Jersey. 


Opinion tiff pursuant to the New Jersey Fair Trade 


CoLtesterR, Judge [Jn full text]: The plain- Act, R. S. 56:4-3. 


tiff, The United States Time Corporation, Ueet, 4 
a corporation of the State of Connecticut, [Violations ia Notice] 
seeks an interlocutory injunction restrain- The verified complaint and affidavits 


ing the defendant, The Grand Union Com- show that plaintiff is engaged in the manu- 
pany, a corporation of the State of Dela- facture and distribution of watches and 
ware, trading as Grand Way Discount related products which are sold throughout 
Centers, from selling, advertising for sale New Jersey and elsewhere in the United 
and offering for sale products of the plain- States bearing the trademarks “Timex” and 
tiff at less than the prices fixed by the plain- “Ingersoll.” 
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The evidence shows that the plaintiff has 
entered into resale price maintenance agree- 
ments with retailers located in New Jersey 
under the terms of which the retailers agree 
to maintain established minimum resale 
prices which are specified and established 
by the plaintiff. The before mentioned con- 
tracts with New Jersey retailers were sub- 
ject to acceptance at the home office of the 
plaintiff in Waterbury, Connecticut. 


The defendant corporation operates retail 
stores in New Jersey under the name of 
Grand Way Discount Centers including one 
located on Route 17 in Paramus, New Jer- 
sey, and another located on Route 18 in 
East Brunswick, New Jersey. The defend- 
ant did not enter into an agreement with 
the plaintiff to maintain minimum resale 
prices of plaintiff's products although it 
does offer such products for sale to its 
customers. 


The evidence shows that on or about 
August 30, 1960 the plaintiff's attorney 
wrote to the defendant advising that he 
had received reports of price cutting of the 
plaintiff’s products and demanding that de- 
fendant comply with the plaintiff's estab- 
lished minimum resale price schedules. On 
September 8, 1960 plaintiff’s attorney again 
wrote the defendant advising that plaintiff 
would enforce compliance with its estab- 
lished minimum fair trade prices for its 
products and enclosing a schedule of such 
prices. The last letter further advised defend- 
ant that plaintiff's shoppers had reported 
that defendant was offering plaintiff’s prod- 
ucts at prices lower than the established 
minimum prices at its stores in East Bruns- 
wick and Paramus. 

The evidence further shows that on Sep- 
tember 17, 1960 one of plaintiff's employees 
purchased Timex wrist watches at both of 
said stores at prices lower than plaintiff’s 
established minimum prices. 

The defendant does not deny that it has 
sold plaintiff's products at prices below 
plaintiff's established minimum prices. In 
opposition to plaintiff’s motion for an inter- 
locutory injunction defendant has filed affi- 
davits by three of its employees showing 
that on November 9, 1960 these employees 
purchased Timex watches manufactured by 
the plaintiff for less than the established 
minimum prices at Modell’s Shoppers 
World, Route 17 in Lodi, New Jersey; at 
Great Eastern Mills, Route 17, Paramus, 
New Jersey; at Great Eastern Mills, Route 
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46, Little Falls, New Jersey, and at Davega 
Discount Center, Route 22, Springfield, 
New Jersey. 

The defendant contends that plaintiff's 
application for interlocutory injunctive re- 
lief should be denied because (1) plaintiff 
is a foreign corporation not authorized to 
do business in New Jersey and is barred 
from maintaining this action under R. S. 
14:5-4, and (2) because plaintiff has per- 
mitted the violation of its Fair Trade con- 
tracts in New Jersey and therefore has 
abandoned its minimum price requirements. 


I s 


[Necessity for Qualification 
To Do Business] 


The plaintiff admits that it is a Connecti- 
cut corporation and that it has not com- 
plied with the requirements of R. S. 14:15-3 
by filing a copy of its certificate of incorpo- 
ration and a statement containing infor- 
mation required by the statute with the 
Secretary of State and that accordingly it 
has not obtained a certificate authorizing it 
to do business in this state. It contends 
that it is unnecessary to do so because it 
is not nor has not transacted business in 
the State of New Jersey. It contends that 
it is not barred from maintaining the pres- 
ent action in this court. 

Evidence has been presented by the plain- 
tiff in support of its contention which may 
be summarized as follows: 

Plaintiff has no office or telephone listing 
in this state; it holds no real property, leases 
no real property and occupies no premises 
in New Jersey. It employs two salesmen, 
one of whom calls on 28 accounts in North- 
ern New Jersey and the other contacts 2 
accounts in southern New Jersey. Neither 
salesman resides in this state and they work 
under the direct supervision of plaintiff's 
sales office located in New York City. Of 
the accounts mentioned 27 are wholesale 
distributors. Orders taken by the two sales- 
men contain a condition that they are sub- 
ject to acceptance at the plaintiff's home 
office in Middlebury, Connecticut, and that 
the contract of sale shall be construed and 
governed by the laws of the State of Con- 
necticut. The New Jersey sales represent 
approximately 2 percent of the total vol- 
ume of business conducted by the plaintiff 
in the United States. 
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The evidence further shows that no taxes, 
employment or otherwise, are due or paid 
to the State of New Jersey. 


[Comparison with Lilly Case] 


The defendant contends that the plaintiff, 
a foreign corporation, has no right to take 
advantage of a statutory remedy provided 
by the Fair Trade Act and relies in this 
contention upon Eli Lilly & Co. v. Sav-On 
Drugs, Inc. [1959 Trave Cases J 69,480], 57 
N. J. Super. 291 (Ch. 1959), affirmed by the 
Supreme Court for the reasons expressed 
by the trial court at 31 N. J. 591 (1960). 


In Lilly, the plaintiff, an Indiana corpo- 
ration not authorized to transact business 
in New Jersey filed suit to compel the de- 
fendant to comply with minimum prices 
fixed for resale of plaintiff's products in 
accordance with the Fair Trade Act. The 
plaintiff sought an interlocutory injunction 
while defendant moved to strike the com- 
plaint and for summary judgment on the 
ground that plaintiff was transacting busi- 
ness in New Jersey contrary to R. S. 
14:15-3, and, being a foreign corporation, 
was precluded from bringing the action 
under R. S. 14:15-4. In the Lilly case, as 
in the present case, the defendant was non- 
signer of the Fair Trade contract. 


The facts before the court in the Lilly 
case showed that the plaintiff maintained 
an office at Newark, New Jersey, with its 
corporate name listed on the door and 
lobby registry; that it was listed in the 
Newark telephone directory, both in the 
regular section and in the classified section 
under “Pharmaceutical Products”; that the 
lessor of the office space was a district 
manager employed by the plaintiff in charge 
of its marketing division for Newark, who 
was reimbursed for expenses for mainte- 
nance and operation of the office by the 
plaintiff; that an office employee and 18 
“detail men’ were salaried employees of 
the plaintiff; that the detail men performed 
promotional and informational work for 
the plaintiff. The evidence showed that on 
occasion they would receive orders for 
plaintiff's products for transmittal to a 
wholesaler but that all Fair Trade con- 
tracts and orders for products were sub- 
ject to acceptance in Indiana. Based upon 
the foregoing facts, the court determined 
that the plaintiff was transacting business 
in New Jersey and held that a corporation 
“thus acting” within this state should not 
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be permitted to take advantage of the laws 
of this state which promote its business, 
such as the Fair Trade Act without comply- 
ing with the regulatory provisions of ‘the 
Corporation Act. The court denied plain- 
tiff’s suit for an interlocutory injunction 
and granted defendant’s motion for a sum- 
mary judgment dismissing the complaint. 

It is obvious that the evidence before the 
court in Lilly is not present before the 
court in the case sub judice. 

Here the plaintiff brings its action under 
the provisions of the Fair Trade Act (R. S. 
56:4-6) as the manufacturer of the goods 
bearing its trademark; having entered into 
Fair Trade contracts with New Jersey re- 
tailers—such contracts having been entered 
into in the State of Connecticut. There is 
no evidence that plaintiff is or has been 
transacting business in the State of New 
Jersey. In Lilly, the court stated at page 
299: 

“The New Jersey Corporation Act does 
not defined ‘transacting any business’ in 
this State. Our Supreme Court, in A. & 
M. Trading Corporation v. Pennsylvania R. 
Co., 13 N. J. 516 (1953), quoting with 
approval from Yedwab v. M. A. Richards 
Corporation, 137 N. J. L. 448 (Sup. Ct. 
1948), observed that doing business is a 
term that is not susceptible of precise 
definition automatically resolving every 
case, and that each case turns upon its 
own circumstances.” 


I am of the opinion that the evidence 
before this court is governed by the de- 
cisions rendered in Federal Schools, Inc. v. 
Sidden, 14 N. J. Misc. 892 (Sup. Ct. 1936) 
and cases cited therein, and Manhattan 
Overseas Co. v. Camden Co. Bev. Co., 125 
Niwdielzn 239) (SupseGrn1940) 21 chads that 
the plaintiff, a foreign corporation, was not 
transacting business in New Jersey and 
hence was not required to comply with the 
regulatory provisions of our Corporation 
Act (R. S. 14:15-3, 4) in order to bring the 
present action. 

Nor do I conclude upon a careful review 
of the Lilly case, supra, that it holds a 
foreign corporation, not transacting business 
in New Jersey, must comply with the pro- 
visions of our Corporation Act before it 
can bring an action in our courts to compel 
compliance by a non-signing retailer with 
the provisions of a Fair Trade contract 
under the New Jersey statute, R. S. 56:4-6. 
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1D 
[Abandonment of Fair Trade Policy] 


The next issue is whether or not the evi- 
dence shows an abandonment of the mini- 
mum price requirement of their Fair Trade 
contracts. 

The evidence presented by defendant 
consists of affidavits by several of its em- 
ployees that they purchased five Timex 
watches at cut prices in four stores on 
November 9, 1960. 

The affidavit of Joseph M. Nolan, attor- 
ney for the plaintiff shows that he has 
periodically caused shoppings to be made 
within the state and whenever it was dis- 
closed that plaintiff’s products were offered 
for sale at less than the minimum fixed 
price, he took steps to stop it by communi- 
cations by telephone and letter; that in one 
instance he was required to institute suit 
resulting in injunctive relief. 


The Fair Trade Act carries with it the 
fundamental equitable concept that he who 
seeks equity must do equity, thus when 
the manufacturer or producer seeks the 
benefit of the Act he should be given relief 
in equity only in case he has acted fairly 
toward all others affected by the contract. 
He must refrain from causing any unjust 
discrimination among the retail dealers and 
in addition must exercise reasonable dili- 
gence to see that his products are not sold 
to a retailer who cuts prices after the pro- 
ducer has notice of such violation and he 
may be required to resort to legal action 
if necessary. 163 A. L. R. 890; see Frank 
Fischer Merchandising Corp. v. Rite Drug 
Co., 129 N. J. Eq. 105 (Ch. 1941). 

A producer will be denied relief in equity 
when he waives his rights by permitting 
or tolerating the practice of price cutting 
by retailers. Calvert Distillers Corp. v. 
Stockman, 26 F. Supp. 73 (U. S. D. Ct. 
1939); Calvert Distilling Co. v. Gold’s Drug 
Stores, 123 N. J. Eq. 458 (Ch. 1948). 


However, no evidence has been presented 
to this court to show that the plaintiff 
knowingly permitted violation of its fixed 
retail prices or that plaintiff did not use 
reasonable diligence to see to it that none 
of its products were sold to a retailer who 
cut prices after having been notified of a 
violation of a Fair Trade contract. See 
Calvert Distilling Co. v. Gold’s Drug Stores, 
Supra. 
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No evidence has been presented to show 
that price cutting was general and long 
continued. 


The only evidence presented shows viola- 
tions by four retail stores on November 9, 
1960, (the day before the hearing in this 
matter) when such violations were called 
to plaintiff's attention. There is no evi- 
dence that plaintiff has not or does not 
intend to do something about these viola- 
tions, either by cutting off their supplies 
or instituting legal action. 


The plaintiff is not required to com- 
mence all suits simultaneously. Calvert 
Distilling Co. v. Gold’s Drug Stores, supra; 
Revere Copper & Brass, Inc. v. Grayson- 
Robinson Stores, Inc. {1954 TrapE CASES 
1.67420 as 203-2 > (SUPD p20 Su asO ee Deets 
1954); Emerson Radio & Phon. Corp. vw. 
Standard Appliances [1950-1951 TrapE CASES 
1:62,8/0}, LIZ IN Venn 2du01 5S: Genoa 
1951). Furthermore, since the Act requires 
that a violation must be willfully and know- 
ingly made before injunctive relief can be 
obtained, it does not appear that plaintiff 
has had a reasonable time within which 
to take steps against the violators named in 
defendant’s affidavits, either by causing the 
discontinuance of further sales to them or 
by giving them notice of their violation of 
plaintiff’s rights under the Fair Trade Act. 
(See Calvert Distilling Co. v. Geld’s Drug 
Stores, supra, at p. 461). 

I am satisfied from the evidence that the 
plaintiff has not acquiesced in price cutting; 
has not abandoned its minimum price struc- 
ture, and has not waived its rights granted 
to it under the Act. 


TAL 


[General Rules for Injunctions] 


The intent of the Fair Trade Act is to 
protect the owner of trade marked goods, 
or the distributor, who has built up a good 
will for the product, after a great cost, 
from injurious practices. Lionel Corp. v. 
Grayson-Robinson Stores [1952-1953 TRADE 
Cases J 67,529], 27 N. J. Super. 54 (Ch. 
1953); reversed on other grounds [1954 TRADE 
Cases { 67,717], 15 N. J. 191 (1954); Pazen 
v. Silver Rod Stores [1940-1943 TrapE CASES 
{ 56,160], 130 N. J. Eq. 407 (E. & A. 1941); 
Frank Fischer Merchandising Corp. v. Ritz 
Drug Co., 129 N. J. Eq. 105 (Ch. 1941); 
Johnson & Johnson v. Weissbard, 121 N. J. 
Eq. 585 (E. & A. 1937). In Frank Fischer 
Merchandising Corp. v. Ritz Drug Co., supra, 
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the court quoting from Calvert Distillers 
Corp. v. Nussbaum Liquor Stores, 2. N. Y. S. 
Egro20usard:: 


“The statute should be construed to 
effectuate its complete purpose, which is 
not alone to protect the owners of brands, 
but also to protect the retailer and the 
consuming public as well.” 


The uncontroverted evidence before this 
court shows that the defendant willfully 
and knowingly offered for sale and sold 
plaintiff's watches at less than the price 
stipulated in plaintiff's Fair Trade contracts 
in New Jersey. 


While the defendant is a non-signer of 
a Fair Trade contract with the plaintiff, 
it must maintain plaintiff's minimum price 
structure—Lionel Corp. v. Grayson-Robinson 
Stores [1954 Trape Cases § 67,717], 15 N. J. 
191 (1954), appeal denied [1954 TRADE CASES 
7 67,877], 348 U. S. 859, 75 S. Ct. 87, 99 
L. Ed. 677 (1954), and injunctive relief 
against the defendant may be granted under 
the statute, R. S. 56:4-6. 


In Sunbeam Corp. v. Windsor-Fifth Ave. 
[1954 TrapE Cases § 67,644; 67,645], 14 
N. J. 222, 233 [235] (1953), the court stated: 


“The object of a preliminary injunction 
is to prevent some threatening, irrepara- 
ble mischief which should be averted 
pending a full and deliberate investigation 
of the case, and acts which destroy a 
complainant’s business, custom and profits 
are in this category and authorize the 
issue of a preliminary injunction. Evening 
Times Printing & Publishing Co. v, Amer- 
tcan Newspaper Guild, 124 N. J. Eq. 71, 
74 (E. & A. 1938). The laws relating to 
unfair competition are based upon this un- 
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derlying philosophy, and the New Jersey 
Fair Trade Act has been enforced on 
this premise. See Bristol-Myers Co. v. 
L. Bamberger & Co., 122 N. J. Eq. 559, 
560, 562 (Ch. 1937), affirmed 124 N. J. Eq. 
235 (E. & A. 1938),” 


It is obvious to this court that to permit 
the defendant to continue to sell plaintiff’s 
products at cut-rate prices may well have 
a chaotic effect upon retailers in New 
Jersey. Many undoubtedly will conclude 
that they have a green light to cut prices 
of plaintiff's products and a price cutting 
war may well result. In such an event the 
plaintiff may well suffer irreparable injury 
not adequately compensable in damages. 
Such a situation is a well recognized ground 
for equitable intervention by preliminary 
injunction. Sunbeam Corp. v. Windsor-Fifth 
Ave., supra; Ferraiuolo v. Manno, 1 N. J. 105 
(1948). 

Here the defendant will not sustain injury 
by the granting of an interlocutory injunc- 
tion while the plaintiff unquestionably will 
suffer irreparable damage if injunctive relief 
is denied. Here certainly the status quo 
should be maintained until the question of 
right between the parties can be decided on 
a final hearing. 


Accordingly, it is the decision of this 
court that an interlocutory injunctive order 
shall issue restraining the defendant, its 
officers, agents, servants and employees 
from selling, advertising for sale and offer- 
ing for sale products of the plaintiff at less 
than the prices fixed by the plaintiff pur- 
suant to the provisions of the New Jersey 
Fair Trade Act. 


[] 69,876] Miles Laboratories, Inc. v. Dayton Vitamin & Cosmetic Distributors, Inc. 


In the United States District Court for the Southern District of Ohio, Western 
Division. Civil No. 2494. Filed December 14, 1960. 


Ohio Fair Trade Law 


Fair Trade—Continuance of Temporary Injunction Even Though Constitutionality 
of Fair Trade Law Uncertain—A temporary injunction was continued in force against 
a distributor who, unless restrained, would continue sales below the fair trade prices set 
by a manufacturer on its trade-marked products even though the constitutionality of the 
fair trade law was not certain in the state. The fact that some lower courts in Ohio have 
held the fair trade law unconstitutional was not a ground for terminating an injunction, 
at least where the defendant failed to make a showing of resultant injury, and where other 
courts have upheld the constitutionality of the law and the propriety of an injunction, 
pending final decision of the question by the state’s Supreme Court. 


See Fair Trade, Vol. 1, J 3350.37, 3362.37. 
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For the plaintiff: Smith & Schnacke, Dayton, Ohio, Stanley A. Freedman, of Counsel. 


For the defendant: Mendelsohn, Krotinger, Lane, Santora, & Shaw, Cleveland, Ohio, 
Myron N. Krotinger, of ‘Counsel, and Pickrel, Schaeffer & Ebeling, Dayton, Ohio, F. 


Thomas Green, of Counsel. 


[Prior Proceedings] 


WEINMAN, District Judge [Jn full text]: 
This cause came on to be considered upon 
defendant’s motion for an order dissolving 
the preliminary injunction granted by this 
Court on November 23, 1960. On said date, 
this Court granted a preliminary injunction, 
on plaintiff’s motion, restraining violations 
by the defendant of the Ohio Fair Trade 
Law (R. C. Sections 1333.27 to 1333.34) 
with respect to plaintiff’s trade-marked fair- 
traded commodities until the trial and final 
disposition of this action. The Court also 
stayed all further proceedings in this action 
pending a determination of the validity of 
said law under the Ohio Constitution by the 
Ohio Supreme Court. 


Upon consideration of the verified com- 
plaint and the papers and affidavits sub- 
mitted by the parties in connection with said 
motions, and after reading the memoranda 
of counsel, the Court hereby makes the 
following Findings of Fact and Conclusions 
of Law pursuant to Rule 52(a) of the Fed- 
eral Rules of Civil Procedure. 


Findings of Fact 


1. Defendant, after full knowledge and 
notice of the establishment of fair trade 
prices in Ohio for commodities bearing the 
trade-marks of plaintiff, Miles Laboratories, 
Inc., acquired and thereafter advertised, 
offered for sale, and sold such commodities 
at prices lower than the minimum retail 
resale prices so established for such com- 
modities by plaintiff. 


2. Unless restrained by this Court, the 
defendant will continue such acts pending 
the trial and final disposition of this action, 
and the continuance thereof will cause im- 
mediate and irreparable injury, loss, and 
damage to the plaintiff, and tend to impair 
and destroy its valuable good will, its neigh- 
borhood distribution system, and the value 
of its trade-marks, brands, and names. 


3. The defendant has failed to show, on 
the papers presently before the Court, that 
it will sustain any significant injury as a 
result of continuance of the preliminary 
injunction herein. 


Conclusions of Law 


[Constitutionality of Ohio Fair 
Trade Law] 


1. The validity of the Ohio Fair Trade 
Law (Sections 1333.27 to 1333.34 of the Re- 
vised Code of Ohio) under the Ohio Con- 
stitution has not as yet been determined by 
the Supreme Court of the State of Ohio. 
Litigation squarely presenting the issue of 
constitutionality is now pending on appeal 
in the Court of Appeals for Cuyahoga County. 
A decision of that issue by the Ohio Su- 
preme Court may be expected in due course 
in that litigation. 


2. While two Ohio Common Pleas Courts 
(in Hamilton and Cuyahoga Counties) have 
held the Ohio Fair Trade Law unconstitu- 
tional, in other Ohio Common Pleas Courts, 
particularly in Franklin County, temporary 
restraining orders are presently in force in 
numerous actions brought under the law. 


The Court of Appeals for Franklin County 
has expressly sustained the issuance of a 
temporary restraining order in a case brought 
under The Ohio Fair Trade Law, Shulton, 
Inc. v. Columbus Vitamnun & Cosmetic Distrib- 
utors, Inc., 1960 CCH Trape CASES par. 
69,641 (1960). 


3. This Court has previously considered 
in a companion case, Miles Laboratories, Inc., 
v. Fame, Inc., of Dayton, et al., Civil Action 
No. 2495, the questions here presented. In 
that case, a preliminary injunction against 
violations of The Ohio Fair Trade Law by 
the defendant therein was issued on October 
11, 1960, and remains in effect. 


4. On the facts of this case, and on au- 
thority of Sunbeam Corp. v. Richardson [1957 
TRADE Cases { 68,678], 243 F. 2d 501 (C. A. 
6th 1957), the defendant’s motion must be 
denied. 


Therefore, it is hereby ordered that the 
defendant’s motion for an order dissolving 
the preliminary injunction granted by this 
Court on November 23, 1960, should be and 
it hereby is denied; 


And it is further ordered that the prelimi- 


nary injunction heretofore issued shall con- 
tinue in accordance with its terms. 
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[7 69,877] Hunt Foods and Industries, Inc. v. Federal Trade Commission. 


In the United States Court of Appeals for the Ninth Circuit. No. 16,751. Dated De- 
ays 15, 1960. As amended January 20, 1961. Petition for rehearing denied January 


Appeal from the United States District Court for the Southern District of California, 
Central Division. YANKwicuH, District Judge. 


Federal Trade Commission Act and Clayton Antitrust Act 


FTC Enforcement and Procedure—Commission Investigative Authority—Issuance of 
Subpoena Before Filing Complaint—The Commission has authority under Section 6(a) of 
the FTC Act to investigate violations of Section 2(a) and (d) of the Clayton Act and 
Section 5 of the FTC Act. The statutory references to the issuance of a complaint if the 
FTC has “reason to believe” these sections may have been violated require a determination 
of the facts, and therefore an investigation. Specific provisions in Section 6(c), (d), and (e) 
of the FTC Act make it clear that the same power applies in the situations there covered 
(and which might not have been covered by Section 6(a)), rather than excluding, by 
implication, antitrust violation investigations. For the same reasons, the subpoena power 
in Section 9 of the FTC Act extends to pre-complaint subpoenas issued in connection with 
such investigations. 


See Price Discrimination, Vol. 1, $3551; FTC Enforcement and Procedure, Vol. 2, 
8701.74, 8741.55. 


FTC Enforcement and Procedure—Service of Subpoena by Registered Mail—Clayton 
and FTC Act Violations—There was specific authority for service by registered mail under 
Section 5(f) of the FTC Act where an investigation and subpoena were concerned with 
possible violations of both the Clayton Act, Section 2, and the FTC Act, Section 5. The 
court also stated that there is both a strong statutory inference that similar service would be 
adequate as to investigations under Section 6(a) of the FTC Act and Sections 2(a) and (d) 
of the Clayton Act and statutory authority to provide for such service (as has been done) 
in the rule making under Section 6(g) of the FTC Act. 


See FTC Enforcement and Procedure, Vol. 2, J 8641, 8701.85. 


FTC Enforcement and Procedure—FTC Memorandum as Restriction on Scope of 
Subpoena—“Access to Books”.—A memorandum under which the Commission undertook 
to provide personnel and to select samples of records and documents for photocopying and 
study was a restriction and limitation on the scope of a subpoena (which would otherwise 
have been oppressive and unduly broad), whether or not the court’s formal order enforcing 
the subpoena stated this specifically, where the opinion written by the court clearly indi- 
cated this was the condition under which enforcement was granted. Therefore, the sub- 
poena was not oppressive, nor was the court’s order invalid for ambiguity (as giving a right 
of access to books and records). The only “access to books” was the FTC agreement to 
accept such access, on consent of the respondent, as a return of documents called for in the 
subpoena. 

See FTC Enforcement and Procedure, Vol. 2, { 8741, 8741.55. 

For the appellant: Leon R. Yankwich, Bert W. Levit, Victor B. Levit, Long & Levit. 


For the appellee: Daniel J. McCauley, Jr., Alan B. Hobbes, and Carleton A. Harkrader. 


Affirming 1959 Trade Cases {| 69,535. 
Before CHAMBERS, HAMLEY and HAMLIN, Circuit Judges. 


Hamtey, Circuit Judge [Jn full text]: was issued pursuant to an opinion reported 
Hunt Foods and Industries, Inc., appeals in Federal Trade Commission v. Hunt Foods 
from a district court order enforcing a sub- and Industries, Inc. [1959 TRADE CASES 
poena duces tecum issued by the Federal  {] 69,535], 178 F. Supp. 448. 

Trade Commission. The district court order 
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[Prior Proceedings] 


Prior to the issuance of the subpoena the 
Commission instituted an investigation (Fed- 
eral Trade Commission File No. 5810044) 
to determine whether Hunt or its predeces- 
sors were violating section 5 of the Federal 
Trade Commission Act, as amended, 15 
U. S. C. A. §45, or section 2(a) and 2(d) 
of the Clayton Act, as amended, 15 U. S.C. A. 


§ 13(a), (d).’ 

In the course of this investigation the 
Commission issued and thereafter served 
upon Hunt by registered mail the subpoena 
in question. By this subpoena Hunt was 
directed to appear before named attorney- 
examiners of the Commission at Hunt’s 
place of business in Fullerton, California, on 
an indicated date. The company was di- 
rected to there testify and produce certain 
specihed books, papers and documents re- 
lating to the investigation.» On the return 
day of the subpoena Hunt appeared by its 
secretary accompanied by an attorney and 
“pon advice of counsel” advised the Com- 
mission representatives that it declined to 
comply with the subpoena. 


Thereafter the Commission, proceeding 
under section 9 of the Federal Trade ‘Com- 
mission Act, 15 U. S. C. A. § 49, filed an 
application in the district court for enforce- 
ment of its subpoena. On that day an order 
was entered by the court directing Hunt to 
show cause why the application should not 
be granted. A return was made thereto and 
after a hearing and the filing of an “under- 
taking” by the Commission, to be discussed 


1 As its authority for initiating this investiga- 
tion the Commission invoked sections 3, 5(a) 
and 6 of the Federal Trade Commission Act, as 
amended, 15 U. S. C. A. §§ 43, 45(a) and 46, and 
section 11 of the Clayton Act, as amended, 15 
U. S. C. A. § 21. The precise purpose of the 
investigation is 

¥ to determine whether Hunt Foods and 
Industries, Ine., or its predecessors, in connec- 
tion with the offering for sale, sale and dis- 
tribution of processed tomato products, by 
selling such products at unreasonably low prices 
with the purpose or intent of eliminating com- 
petition, have violated Section 5 of the Federal 
‘Trade Commission Act, or by selling such prod- 
ucts to different customers at discriminatory 
prices and by affording customers payments or 
compensations for facilities or services rendered 
in connection with the sale of such products not 
afforded competing purchasers on proportionally 
equal terms, have violated Sections 2(a) and 
2(d) of the Clayton Act.’’ 

2 Specifications 1(a), (b) and (c) of the sub- 
poena directed that with respect to a three-year 
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below, the order under review enforcing the 
subpoena was entered. 


[Issuance of Subpoena Before Filing 
Complaint] 


Hunt contests the district court order on 
several grounds. One of these is that the 
subpoena is invalid because the Commis- 
sion is without authority to issue an investi- 
gational subpoena prior to the issuance of a 
complaint. No complaint has been issued in 
this administrative proceeding. 


Under section 11 of the Clayton Act, as 
amended, 15 U. S. C. A. §21, it is made the 
duty of the Commission to enforce compli- 
ance with various sections of that act in- 
cluding section. 2) 15, Us 5S. CipAs gSol3) 
Compliance is to be obtained by means of a 
complaint proceeding. The second para- 
graph of section 11 provides that a complaint 
is to be filed whenever the Commission 
“shall have reason to believe” that a person 
is or has been violating section 2 and other 
indicated sections. 


The Commission cannot have “reason to 
believe” unless it is in possession of facts 
warranting such a belief. It thus becomes 
the duty of the Commission to ascertain the 
relevant facts. Section 3 of the Federal 
Trade Commission Act authorizes the Com- 
mission to “prosecute any inquiry necessary 
to its duties.” It follows that the Commis- 
sion is authorized to conduct an investiga- 
tion to determine whether there is a probability 
that Hunt has violated sections 2(a) and 
(d) of the Clayton Act, as amended, 15 
U.S. C. A. §13(a), (d). This is one of the 
specific purposes of the instant investigation. 


period (July 1, 1956, through June 16, 1959) 
and with respect to Hunt’s most populous Hunt 
and Snider Division sales and broker districts 
and ten of its largest chain store customers 
comprising approximately two thirds of Hunt’s 
total sales of food products, the following docu- 
ments be produced: 

“All records and documents (including but 
not limited to customer purchase orders, con- 
tracts of sale, sales, shipping and pre-billing 
invoices, customer claims, credit memoranda, 
cancelled checks or vouchers, memorandum 
billings, cash disbursements journals and cash 
receipts journals) pertaining to each transaction 
in which there has been a payment, allowance, 
credit or the giving of something of value (by 
way of cooperative advertising, promotional 
assistance, sales or shipping stimulation, settle- 
ment of customer claims or otherwise) to cus- 
tomers or customers of customers in connection 
with the sale and distribution by the company, 
its predecessors and subsidiaries of all brands 
of processed tomato products 
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Under section 5(a) of the Federal Trade 
Commission Act, as amended, 15 U.S.C. A. 
§ 45(a), the Commission is empowered and 
directed to prevent persons, partnerships or 
corporations (with exceptions not here ma- 
terial) from using unfair methods of com- 
petition in commerce and unfair or deceptive 
acts or practices in commerce. Under sec- 
tion 5(b) the Commission is authorized to 
institute complaint proceedings, but only 
when it “shall have reason to believe” that 
violations of section 5 have occurred or are 
occurring. 


As in the case of complaint proceedings 
involving sections 2 and 11 of the Clayton 
Act, discussed above, it thus becomes the 
duty of the Commission to ascertain the 
facts. We noted above that section 3 of 
the Federal Trade Commission Act em- 
powers the Commission to prosecute any 
inquiry necessary to its duties. It follows 
that the Commission is authorized to con- 
duct an investigation to determine whether 
Hunt has violated section 5(a) of the Fed- 
eral Trade Commission Act. This is the second 
specific purpose of the instant investigation. 

Additional investigative power is con- 
ferred under section 6(a) of the Federal 
Trade Commission Act, 15 U. S. C. A. § 46 
(a). That subsection authorizes the Com- 
mission to investigate the organization, busi- 
ness, conduct, practices and management of 
any corporation engaged in interstate com- 
merce, with exceptions not here material, 
and its relation to other corporations, in- 
dividuals, associations and partnerships. 


Neither with regard to section 3 investiga- 
tions nor section 6(a) investigations is a 
complaint proceeding a prerequisite. As 
previously indicated, the propriety of con- 
ducting an investigation prior to the filing 
of a complaint is to be implied from the use 
of the words “shall have reason to believe” 
in section 11 of the Clayton Act and section 
5(b) of the Federal Trade Commission Act. 

The first paragraph of section 9 of the 
Federal Trade Commission Act, 15 U. S.C. A. 
§ 49, provides that for the purposes of that 
act “the Commission shall have power to 
require by subpoena the attendance and 
testimony of witnesses and the production 
of all such documentary evidence relating 
to any matter under investigation.” The 
Commission’s subpoena power under sec- 
tion 9 of the Federal Trade Commission 
Act is not limited to proceedings under that 
act, but also extends to proceedings under 
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the Clayton Act, Federal Trade Commission 
v. Tuttle [1957 Trave Cases J 68,669], 2 Cir., 
244 F. 2d 605, 610; Federal Trade Commission 
uv. Reed [1957 Trape Cases {[ 68,676], 7 Cir., 
243 F. 2d 308. 


[Contention of Ambiguity] 


Hunt does not question the scope of sec- 
tion 3 of the Federal Trade Commission 
Act, as analyzed above, in authorizing pre- 
complaint investigations. It does, however, 
contend that section 6(a) is ambiguous. 


Section 6(a) is said to be ambiguous with 
respect to the inclusion of investigations of 
suspected antitrust violations. Such ambigu- 
ity, it is contended, arises from the fact that 
section 6(a) does not make express reference 
to suspected antitrust violations. It also 
arises, we are told, because in section 6(a) 
such words as “investigate,” “conduct” and 
“practices” appear in context with other 
words which, according to Hunt, connote in- 
vestigations of a statistical and economic 
nature or investigations concerning business 
structures and routine commercial procedures. 


We find no such ambiguity. An investi- 
gation of a suspected antitrust violation 
pertains to “the organization, business, con- 
duct, practices and management” of a corpora- 
tion, and to “its relation to other corporations 
and to individuals, associations and partner- 
ships.” Since the scope of the investigations 
described in section 6(a) is broad enough to 
include suspected antitrust violations, fail- 
ure to make specific reference to such viola- 
tions does not introduce an ambiguity in 
that regard. Nor does the fact that section 
6(a) is also broad enough to authorize 
investigations of a statistical and economic 
nature or investigations relating to business 
structure and routine commercial practices 
render ambiguous the otherwise clear appli- 
cation of that section to investigations of 
suspected antitrust violations. 


[Rule of Express Mention and Implied 
Exclusion] 


In further support of its contention that 
section 6(a) does not authorize investiga- 
tions of suspected antitrust violations, Hunt 
points to subsections (c), (d) and (e) in 
the same section. Subsection (c) empowers 
the Commission to investigate compliance 
with existing antitrust decrees. Under sub- 
section (d) the Commission is empowered 
to investigate and report the facts relating 
to any alleged antitrust violations when the 
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President or either house of Congress so 
directs. Subsection (e) empowers the Com- 
mission upon the application of the Attorney 
General to investigate and make corrective 
recommendations for the adjustment of the 
business of any corporation alleged to be 
violating the antitrust laws. Hunt argues 
that under the doctrine of “exrpressio unius 
est exclusio alterws’ this express enumera- 
tion in subsections (c), (d) and (e) of 
instances in which the Commission is em- 
powered to investigate antitrust violations 
creates a strong inference that Congress did 
not intend to confer such power in sub- 
section (a). 

The rule of express mention and implied 
exclusion may be resorted to as an aid in 
the construction of a statute where there is 
no plainer internal evidence of congressional 
intent. It can never, however, operate to 
override clear and contrary evidence of con- 


gressional intent. Neuberger v. Commissioner, 
311 U.S. 83, 88° 


In our view clear evidence of contrary 
congressional intent is to be found in sec- 
tion 6 itself. Subsection (a) of section 6 is 
general enough to authorize investigations 
of possible antitrust law violations before 
or after a complaint has been filed. But it 
does not clearly include the power to in- 
vestigate the measure of compliance with 
antitrust decrees. Subsection (c) therefore 
expressly confers the latter power, Sub- 
section (a) authorizes investigations of pos- 
sible antitrust violations instituted by the 
Commission upon its own initiative. Sub- 
sections (d) and (e) place the additional 
duties upon the Commission to conduct in- 
vestigations upon the direction of the Presi- 
dent or houses of Congress, or upon the 
application of the Attorney General, 


It is therefore apparent that the purpose 
intended to be served by subsections (c), 
(d) aud (e) is not to define or restrict the 
outer limits of investigative power with re- 


%In Securities Hachange Commission v. CO. M. 
Joiner Leasing Corporation, 320 U. S. 344, 
350-51, it was said: 

“Some rules of statutory construction come 
down to us from sources that were hostile to- 
ward the legislative process itself and thought 
it generally wise to restrict the operation of an 
act to its narrowest permissible compass. How- 
ever well these rules may serve at times to aid 
in deciphering legislative intent, they long have 
been subordinated to the doctrine that courts 
will construe the details of an act in conformity 
with its dominating general purpose, will read 
text in the light of context and will interpret 
the text so far as the meaning of the words 
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gard to the antitrust laws as embraced 
within subsection (a). Rather it is to extend 
the Commission’s powers in this regard be- 
yond those which are clearly expressed in 
that subsection. 


We conclude that section 6(a) of the Fed- 
eral Trade Commission Act is not ambigu- 
ous in the respects asserted by Hunt. 


[Pre-complaint Investigations] 


In arguing that sections 6 and 9 of the 
Federal Trade Commission Act authorize 
investigations and the issuance of subpoenas 
only in connection with complaint proceed- 
ings, appellants also contend that the courts 
have changed their position on this issue 
since enactment of the Federal Trade Com- 
mission Act in 1914. Prior to that enact- 
ment, the argument goes, the Supreme Court 
had held that with certain exceptions the 
issuance of an administrative subpoena in a pre- 
complaint proceeding violated the Constitution.* 


[Issuance of Subpoenas] 


Hence, it is contended, when Congress 
enacted sections 6 and 9 of that act it did 
not thereby intend to authorize pre-com- 
plaint investigations and the issuance of sub- 
poenas in connection with such investigations. 
Recognizing that the constitutionality of such 
adnuinistrative procedures has since been up- 
held,? Hunt insists that congressional intent 
must nevertheless be determined in the light 
of the law as it stood at the time the statute 
was enacted. 


We do not believe that the Brimson and 
Harriman cases relied upon by Humt estab- 
lish the early constitutional principle con- 
tended for. It may be noted that the 
Supreme Court in deciding the Oklahoma 
Press Publishing Company case did not find it 
necessary to overrule these earlier decisions. 
But in any event whether in 1914 Congress 
believed that sections 6 and 9 could not 


fairly permits so as to carry out in particular 
cases the generally expressed legislative policy.’’ 

4 The two cases relied upon in this connection 
are Interstate Commerce Commission v. Brim- 
son, 154 U. S. 447, decided in 1894, and Harri- 
man v. Interstate Commerce Commission, 211 
U. S. 407, decided in 1908. Hunt also refers 
to Hillis v, Interstate Commerce Commission, 
237 U. S. 484. In our view that case is not in 
point, but in any event it was decided in 1915, 
which was after the enactment of the Federal 
Trade Commission Act. 

5 Oklahoma Press Publishing Co. v. Walling, 
327 U. S. 186, 214. 
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under existing court decisions be constitu- 
tionally utilized in a pre-complaint proceed- 
ing is a matter of conjecture. Moreover, had 
Congress intended to freeze the application 
of these sections to correspond to what it 
may have interpreted to be the then existing 
concepts of its constitutional powers, it would 
probably have used language indicative of 
such a limited meaning. In our view what 
Congress said in sections 6 and 9 is a more 
reliable guide to what it intended than any 
guess as to its understanding of then exist- 
ing decisional law. 


The words of section 9 of the Federal 
Trade Commission Act, “. the commis- 
sion shall have power to require by subpoena 
the attendance and testimony of witnesses 
and the production [of documents] 
relating to any matter under investigation,” 
were taken from section 12 of the Interstate 
Commerce Act, as amended, 49 U.S. C. A. 
$12. See Federal Trade Commission v. Tuttle 
[1957 Trape Cases { 68,669], 2 Cir., 244 F. 
2d 605, 612. Hunt argues that in Harriman 
v. Interstate Commerce Commission, 211 U.S. 
407, decided prior to enactment of the Fed- 
eral Trade Commission Act, it was held that 
the subpoena powers conferred by section 
12 of the Interstate Commerce Act are 
applicable only to adjudicative hearings and 
not to investigational hearings. Hence, it is 
argued, we should similarly limit the appli- 
cation of section 9 of the Federal Trade 
Commission Act. 

The principle of statutory construction 
Hunt thus seeks to have the court apply is 
that when Congress uses the identical word- 
ing of an earlier enactment “the language 
must be taken to have been adopted with its 
encrusted meaning.” George V. Tribe Co. v. 
Kendall, U..S.. Emerg. Ct. A., 210 F.2d 
658, 662. 

But Harriman does not limit the appli- 
cability of section 12 of the Interstate Com- 
merce Act in the manner contended by 
Hunt. The purpose of the investigation in- 
volved in Harriman was not limited to a 
determination of whether the Interstate Com- 
merce Act was being violated in any respect, 
but was also designed to aid that Commis- 
sion in recommending additional regulatory 
legislation. The court held that the subpoena 


6 Hunt refers to this language as dictum and 
cites Nashville Milk Company v. Carnation 
Company, 7 Cir., 238 F. 2d 86, 88 n. 1, as au- 
thority for disregarding Supreme Court dicta. 

7 Recent examples include Federal Trade Com- 
mission v. Hallmark, Inc. [1959 TRADE CASES 
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power conferred under section 12 of that 
act was not broad enough to permit its use 
in investigations having the latter purpose. 
Said the court at page 419: 


“ 


. the purposes 8f the act for which 
the commission may exact evidence em- 
brace only complaints for violation of the 
act, and investigations by the commission 
upon matters that might have been made 
the object of complaint.” 

Giving application to the very principle 
of statutory construction which Hunt seeks 
to invoke in citing Harriman, the quoted 
language warrants the conclusion that Con- 
gress intended section 9 to be applicable in 
aid of investigations which may disclose 
matters “that might have been made the 
object of complaint.” The instant Federal 
Trade Commission proceeding is such an 
investigation. 

Hunt cites no other decision in support 
of its limited construction of sections 6 
and 9. While there do not appear to be 
any appellate decisions precisely in point, 
such pronouncements as have been made 
favor the construction for which the Commis- 
sion argues. In Oklahoma Press Publishing 
Co. v. Walling, 327 U.S. 186, section 9 of 
the Fair Labor Standards Act, 29 U, S. 
C. A. § 209, which incorporates by reference 
section 9 of the Federal Trade Commission 
Act, was held to apply to investigations 
prior to complaint. In Automatic Canteen 
Company of America v. Federal Trade Com- 
mission [1952-1953 Trane Cases { 67,503], 
346 U. S. 61, 79, the court, referring to the 
Federal Trade Commission, speaks of the 
Commission’s “broad power of investiga- 
tion and subpoena, prior to the filing of a 
complaint ait 

The Commission has issued a great many 
pre-complaint subpoenas in the past forty- 
five years, and many of them have been 
judicially upheld." Long administrative prac- 
tice is entitled to weight in construing 
statutes. Baltimore & Ohio Ry. Co. v. Jack- 
son, 353 U. S. 325, 330. 

For the reasons discussed above we hold 
that the Federal Trade Commission had 
authority to issue this investigational sub- 
poena prior to the issuance of a complaint. 


{ 69,319], 7 Cir., 265 F. 2d 433; Federal Trade 
Commission v. Waltham Watch Company [1959 
TRADE CASES f 69,242], S. D. N. Y., 169 F. 
Supp. 614; Federal Trade Commission v. Scien- 
tific Living, Inc. [1957 TRADE CASES { 68,673], 


M. D. Pa., 150 F. Supp. 495. 
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[Service by Registered Mail] 


Another ground on which Hunt attacks 
the district court order under review is that 
the service of the subpoena by registered 
mail rather than bf personal service is not 
authorized by law. 


It is undisputed that the subpoena was 
transmitted by registered mail and received 
by Hunt. Section 5(f) of the Federal Trade 
Commission Act, as amended, 15 U. S. C. A. 
§ 45(f), provides that complaints, orders 
“and other processes of the Commission 
under this section” may be served by regis- 
tered mail. It has been indicated above 
that the Commission issued and served the 
subpoena in question during its conduct of 
an investigation authorized by section 5, 
one purpose of which is to determine whether 
there is reason to believe that Hunt has 
violated that section. The subpoena is 
therefore a process of the Commission un- 
der section 5, hence it may be served by 
registered mail. 


There is no other statute bearing upon 
the manner of serving subpoenas in such 
proceedings. Nothing to the contrary ap- 
pearing in the statute, however, it is rea- 
sonable to conclude that Congress did not 
intend to draw a distinction between sections 
with reference to the manner of serving 
subpoenas, Service by registered mail be- 
ing sufficient for the purposes of investiga- 
tions under section 5 of the Federal Trade 
Commission Act, the inference is com- 
pelling that it is also sufficient as to in- 
vestigations under section 6(a) of that act 
and sections 2(a) and (d) of the Clayton 
Act. 


Moreover, section 6(g) of the Federal 
Trade Commission Act, 15| U. S. C. A. 
§ 46(g), gives the Commission power “to 
make rules and regulations for the purpose 
of carrying out the provisions of this act.” 
In our opinion this rule is broad enough 
to authorize the Commission to provide by 
rule for the manner of service of process 
with respect to those activities and duties 
concerning which there is no statute ex- 
pressly applicable. The Commission has 

oe In compliance with that suggestion 
and ‘by leave of the Court, the Commission 
makes the following undertaking: 

“1. The Commission representatives receiving 
return will do so during ordinary business 
hours at the place or places where the files con- 


taining the various specified documents are 
located. 


“2. No more than three Commission repre- 
sentatives will be employed at any one time for 


1 69,877 


Court Decisions 
Hunt Foods and Industries, Inc. v. FTC 


Number 171—64 
1-5-61 


done so by promulgating a rule which pro- 
vides for the service of subpoenas in the 
same manner as set out in section 5(f). 16 


C. F. R. §§ 1.35, 3.4. 


We conclude that service of the sub- 
poena in question by registered mail is au- 
thorized and valid. 


[Scope and Breadth of the Subpoena] 


The principal contention advanced by Hunt 
on this appeal has to do with the scope and 
breadth of the subpoena which the Com- 
mission served upon Hunt. Arguing in the 
district court that the subpoena is unrea- 
sonable and oppressive, Hunt presented the 
affidavit of Gilbert Karste, staff assistant to 
Hunt’s treasurer, describing the work en- 
tailed in providing the specified documents. 
In this affidavit, which was not contro- 
verted, it was estimated that no less than 
230,000 transactions would have to be ex- 
haustively examined in order to ascertain 
what documents were to be supplied. Based 
on time studies, Karste estimated that the 
aggregate time which Hunt personnel would 
have to expend would be 157,789 hours, or 
19,724 man days. This would involve a 
four-year task for twenty employees. 


The district judge requested the Com- 
mission’s counsel to comment upon the as- 
serted burdensome and oppressive scope of 
the subpoena. The response to this request 
indicated that the Commission did not con- 
template placing such a burden upon Hunt, 
and it was represented that the actual work 
would be minimized by the use of sampling 
methods. The district court thereupon gave 
the Commission fifteen days in which to 
file a memorandum outlining the Commis- 
sion’s views concerning the work and time 
required to comply with the subpoena, 


[Commussion’s “Undertaking” ] 


Such a memorandum was thereafter filed 
in the form of an “undertaking” as to the 
manner in which the Commission would 
accept return on the subpoena. The relevant 
part of this undertaking is quoted in the 
margin.® The district court then filed an 


this purpose. It is understood that respondent 
will provide desk space for these Commission 
representatives. 

“3. It is not contemplated that it shall be 
necessary for employees of respondent to per- 
form the physical work of withdrawing the 
specified documents from the various files, un- 
less respondent so elects. Commission repre- 
sentatives will stand ready to do this provided 
that respondent makes available an employee 
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opinion which among other things discusses 
the scope of the subpoena. The district 
court therein summarized the undertaking 
filed by the Commission and the latter’s 
expressed willingness to accept the under- 
taking as a binding limitation. 

The view is expressed in the opinion of 
the district court that in filing the under- 
taking the Commission gave assurance that 
it would observe the protective restraints 
which might be imposed by courts in the 
conduct of administrative investigations. Be- 
cause of what it regarded as the restraint 
and limitation evidenced by the undertak- 
ing, the district court stated that it was 
unnecessary to decide whether that docu- 
ment constituted an actual modification of 
the subpoena. 

It is stated in the district court opinion, 
however, that the court would retain juris- 
diction and would be available to determine 
any dispute as to any order of compliance 
to be issued. It is further recited in the 
opinion that “Hunt will be protected against 
any oppressive or illegal use of the sub- 
poena power, should any be attempted.” 
The court concluded that the scope of the 
subpoena “is not too broad or burdensome.” 
Federal Trade Commission v. Hunt Foods and 
Industries, Inc. [1959 Trapve Cases § 69,535], 
178 .F. Supp. 448, 452-53, 456. 


In findings of fact thereafter entered the 
court among other things summarized the 
recitals of the Commission’s undertaking. 
In its conclusions of law the court recited 
that the testimony and documents required 
by the subpoena are relevant to the Com- 
mission’s investigation and that “the de- 
mands of the subpoena are not too broad or 
burdensome.” In the order entered on the 
same day, which is here under review, Hunt 
was directed “to testify and produce books, 
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papers and documents in accordance with 
the Commission’s subpoena. Ke 


[Vagueness and Ambiguity] 


On this branch of the case Hunt argues 
that the district court order is invalid by 
reason of vagueness and ambiguity. This 
vagueness and ambiguity, it is contended, 
arises from the fact that it is not possible to 
ascertain from that order whether (a) Hunt 
is obligated to produce all of the docu- 
ments called for by the subpoena; or (b) 
whether Hunt is required to grant Com- 
mission investigators access to Hunt’s files; 
or (c) whether Hunt has the choice of 
following one or the other of these courses. 

In the district court’s conclusions of law 
it is recited that the demands of the sub- 
poena are not too broad or burdensome, 
This conclusion, however, is to be read in 
the light of the court’s opinion, in which 
the Commission’s undertaking was in effect 
stated to be a binding restraint and limita- 
tion upon the Commission. In substance, 
then, the district court has concluded that 
the subpoena, subject to such restraint and 
limitation, is not too broad or burdensome. 
The order of compliance is not made ex- 
pressly subject to such restraint and limita- 
tion. In our opinion, however, it is subject 
thereto by necessary implication. Other- 
wise the order would provide relief not 
warranted by the conclusions of law as 
construed above. 


We therefore hold that the order in 
question is not vague and ambiguous with 
respect to the production of documents 
called for by the subpoena. Hunt is not 
obligated thereunder to produce all of the 
documents called for in that subpoena, but 
only such documents of the kind referred 
to therein which may be called for by the 


to indicate the files which contain the various 
specified documents. 

“4. Commission representatives will not ex- 
amine all of the various documents covered by 
specification 1, but will conduct their examina- 
tion of these documents by a sampling method. 
Sample documents to be examined will be se- 
lected by Commission representatives, without 
restriction, from among the entire group of 
documents specified. 

“5. Commission representatives will also ex- 
amine the documents covered by specifications 
3 and 4, or, at their option, samples of those 
documents. 

“6. Where Commission representatives wish 
to retain copies of documents, they will, at the 
option of respondent, either accept photographic 
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copies prepared by respondent or remove such 
documents temporarily to have them copied at 
the Commission’s expense. 

“7 Commission representatives will allow 
respondent to make and retain copies of studies, 
schedules, analyses or notes prepared by such 
representatives in the course of receiving return. 

“8 Provided that Commission representatives 
receive the necessary assistance from respondent 
in locating files containing the specified docu- 
ments, Commission representatives will be pres- 
ent for no more than 760 man-hours at re 
spondent’s place or places of business for the 
purpose of examining the documents involved. 

“9. Respondent’s representatives will be free 
to observe Commission representatives through- 
out the making of the return on the subpoena.”’ 
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Commission within the ambit of the bind- 
ing undertaking which it has filed, 


With regard to the matter of access to 
Hunt’s files the order itself is silent. It 
provides only that Hunt must testify and 
produce books, papers and documents in 
accordance with the subpoena. The sub- 
poena makes no reference to access. It has 
been held above, however, that the order 
is to be construed in the light of the con- 
clusions of law. The conclusions of law, 
as we interpret them, recite that the de- 
mands of the subpoena are not too broad 
or burdensome if compliance is restrained 
and limited as provided in the undertaking. 
Thus, if the undertaking were to be inter- 
preted as providing that, as an alternative 
to producing all books, papers and diocu- 
ments described in the subpoena, Hunt 
must grant the Commission access to Hunt’s 
files, then the order would have to be con- 
strued as granting such access. 


In contending that the undertaking con- 
tains such a provision Hunt points to para- 
graphs 1, 3 and 4 thereof. See footnote 8. 
Hunt also refers to certain statements made 
by counsel for the Commission during 
argument in the district court.® 


\Paragraph 1 of the undertaking provides 
only that the subpoena is returnable at the 
place where the records are kept. This is 
not unusual procedure.” Paragraph 3 only 
manifests the Commission’s willingness to 
physically withdraw documents from the 
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company’s files, if the latter so elects. 
Paragraph 4 provides only that the Com- 
mission will use sampling methods and that 
it will for this purpose designate the docu- 
ments it desires Hunt to produce for 
examination. We do not believe that the 
statements of counsel made during oral 
argument were intended to claim a right of 
access as distinguished from a willingness 
to go to the files if Hunt consents, 

We conclude that the order under review 
is not vague and ambiguous with respect 
to the right of access, and hold that such 
order, as the Commission concedes, grants 
no power of access to Hunt’s files. 

We do not believe that the subpoena, as 
limited by the undertaking and absent any 
right of access, is invalid because of its 
scope. It is unnecessary for us to determine 
whether the subpoena, unaffected by the 
filed undertaking, would be unreasonably 
broad and burdensome. Nor need we decide 
the further question raised by Hunt as to 
whether the proper procedure has been fol- 
lowed in seeking an order granting access 
to Hunt’s files, since the order does not 
grant access. 


The order is affirmed, it being under- 
stood that the district court retains juris- 
diction to determine any dispute as to the 
meaning of that order or the manner of 
compliance therewith not settled by this 
opinion. 


[| 69,878] United States v. Bituminous Concrete Assn., Inc.; Allied Chemical Corp.; 
Warren Brothers Roads Co.; Trimount Bituminous Products Co.; Essex Bituminous 
Concrete Corp.; H. H. McGuire & Co., Inc.; Rock-Asphalt Corp.; Merrimack Paving 
Corp.; Vulcan Construction Co. and Massachusetts Broken Stone Co. 


In the United States District Court for the District of Massachusetts. 


No. 59-785-M. Filed December 7, 1960. 


Civil Action 


Case No. 1481 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Combinations and Conspiracies—Price Fixing—Sales of Asphalt—Allocation of Mar- 
kets and Customers—Bidding Practices—Trade Association—Regulating Price—Consent 
Decree.—Sellers of bituminous concrete and a trade association were prohibited by a 


® During this argument counsel said: 

“Of course, in connection with this investiga- 
tion we must feel free to go to all of these 
papers—we must be free to go to all of these 
papers relating to any transaction. 

£5, If the place where specific records are 
kept is indicated to Mr. Elliott [FTC investi- 
gator], he and his assistants will go in and 


{ 69,878 


select as many of those records as they need 


“The proposal is that all of the docu- 
ments will be physically available and will be 
selected by our examiner.”’ 

See Westside Ford, Inc. v. United States, 
9 Cir., 206 F, 2d 627, 630; Walling v. American 
Rolbal Corporation, 2 Cir., 1385 F. 2d 1003, 1005. 
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consent decree from making or influencing noncompetitive bids, quotations, prices, or 
sales; from allocation of territories or customers; from refraining or inducing others 
to refrain from bidding; and from exchanging information as to prices or bids. Inde- 
pendent prices are to be established, and a sworn statement to that effect included with 
each bid submitted to a government body during a five-year period. The trade associa- 
tion was prohibited from collecting or circulating, reporting, or recommending to any 
vendor of concrete any costs or average costs of manufacture or sale, or any prices, or 
any formulae for computing such costs or prices. The consent judgment, also, is to be 
prima facie evidence of an unlawful combination and conspiracy in suits which were filed 
prior to a specified time by Massachusetts state and local government bodies, or any city 
or town within the state of New Hampshire, and the defendants are enjoined from deny- 
ine that effect, but are otherwise free to rebut the prima facie case or present available 
efenses. 


See Combinations and Conspiracies, Vol. 1, { 2005.468, 2005.503, 2005.670, 2005.815, 
Department and Justice Enforcement and Procedure, Vol. 2, § 8301, 8421, and Private 
Enforcement and Procedure, Vol. 2, J 9012. 


For the plaintiff: Robert A. Bicks, Assistant Attorney General, William D. Kilgore, 
Jr., Baddia J. Rashid, John D. Swartz, John J. Galgay, Bernard Wehrmann, Elhanan 
Stone and J. Paul McQueen, Attorneys, Department of Justice. 


For the defendants: Kevin Hern for Allied Chemical Corp.; Warren F. Farr (D. R. 
Grant), Ropes, Gray, Best, Coolidge & Rugg for Warren Brothers Roads Co. and Massa- 
chusetts Broken Stone Co.; Thomas E. Dwyer for Trimount Bituminous Products Co.; 
Ralph Warren Sullivan for H. H. McGuire & Co., Inc., Bituminous Concrete Assn., Inc. 
and Vulcan Construction Co.; John L. Murphy, Jr., for Rock-Asphalt Corp.; George N. 
Hurd, Jr., for Merrimack Paving Corp.; and John M. Fogarty for Essex Bituminous Con- 


crete Corp. 


Final Judgment 


SWEENEY, District Judge [Jn full text]: 
The plaintiff, United States of America, 
having filed its complaint herein on October 
13, 1959, and defendants signatory hereto 
having admitted the allegations contained in 
the Government’s complaint herein solely 
for the purpose and to the extent necessary 
to give to the following adjudication the 
prima facie effect stated in Section I below 
in the suits specified below, and for no 
other purpose, 

Now, therefore, before any testimony has 
been taken herein without trial and upon 
the consent of all the parties hereto, it is 
hereby 


Ordered, adjudged and decreed as follows: 


I 
[Prima Facie Effect of Final Judgment] 


That on the basis of said limited admis- 
sion the defendants signatory hereto have 
engaged in an unlawful combination and 
conspiracy in violation of Section 1 of the 
Sherman Act as charged in the said com- 
plaint, this adjudication being for the sole 
purpose of establishing the prima facie effect 
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of this Final Judgment, in the suits specified 
below, and for no other purpose; 

Each defendant is enjoined and restrained 
from denying that this Final Judgment has 
such prima facie effect in any such suit; pro- 
vided, however, that this section shall not 
be deemed to prohibit any such defendant 
from rebutting such prima facie evidence or 
from asserting any defense with respect to 
damages or other defenses available to it. 
The specified suits referred to above are 
any suits instituted in this or any other 
court by the Commonwealth of Massa- 
chusetts, or any city or town within the 
Commonwealth of Massachusetts or the 
State of New Hampshire against any of 
the defendants signatory hereto prior to 
September 14, 1960, and which allege viola- 
tion of the Federal antitrust law and claim 
damages growing out of the purchases of 
bituminous concrete from any such de- 
fendant. 


II 
[Jurisdiction] 


The Court has jurisdiction of the subject 
matter herein and all parties hereto. The 
complaint states a claim upon which relief 
may be granted against the defendants 
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signatory hereto, and each of them, under 
Section 1 of the Act of Congress of July 2, 
1890, entitled, “An Act to protect trade and 
commerce against unlawful restraints and 
monopolies,” commonly known as the Sher- 
man Act, as amended. 


III 
[Definitions] 

As used in this Final Judgment: 

(A) “Person” means any individual, part- 
nership, firm, corporation, association or 
other business or legal entity; 

(B) “Bituminous concrete” means a pav- 
ing material made by preheating densely 
graded mineral aggregate and mixing it in 
controlled proportions with hot asphalt 
cement; 

(C) “Governmental body” means the United 
States, any State, County or Municipality 
and any Agency thereof. 


TiaWe 
[Applicability] 


The provisions of this Final Judgment 
applicable to any defendant signatory hereto 
shall apply to such defendant and to its 
officers, agents, servants, employees, sub- 
sidiaries, successors and assigns, and to 
all persons in active concert or participa- 
tion with any such defendant who shall 
have received actual notice of this Final 
Judgment by personal service or otherwise. 


Vv 
[Provision Pertaining to Association] 


The defendant Association signatory hereto 
is enjoined and restrained from collecting 
from or circulating, reporting, or recom- 
mending to any vendor of bituminous 
concrete any costs or average costs of 
manufacture or sale or any prices, pricing 
methods, discounts or other terms of sale 
of bituminous concrete or any formulae for 
computing such costs or prices. 


VI 


[Conspiracy to Fix and Maintain 
Prices Prohibited] 


The defendants signatory hereto are jointly 
and severally enjoined and restrained from, 
directly or indirectly: 

(A) Urging, influencing or suggesting to, 
or attempting to urge, influence or suggest 
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to any other person to quote or charge non- 
competitive or specified prices or terms or 
conditions of sale for bituminous concrete 
to any third person; 

(B) Entering into, adhering to, maintain- 
ing or claiming any right under any con- 
tract, combination, agreement, understanding, 
plan or program among themselves or 
with any other vendor of bituminous con- 
crete or any association or central agency 
of or for such vendors, to: 


(1) fix, determine, establish or main- 
tain prices, pricing methods, discounts, or 
other terms of sale of bituminous con- 
crete to any third person; 

(2) allocate territories or customers for 
the sale of bituminous concrete; 

(3) refrain from submitting bids for 
the supply of bituminous concrete to any 
governmental body or to any other person; 

(4) submit a bid for the supply of 
bituminous concrete to any governmental 
body or other person which bid is not 
intended to attract the award of a con- 
tract; 

(5) refrain from competing in the sale 
of bituminous concrete. 

(C) Communicating, circulating, exchang- 
ing, among themselves or with other vendors 
of bituminous concrete, in any manner, any 
price information, price list or purported 
price list containing or purporting to con- 
tain any prices or terms or conditions for 
the sale of bituminous concrete; provided 
that nothing in this subparagraph (C) shall 
be deemed to invalidate, prohibit or restrain 
bona fide negotiations between vendors of 
bituminous concrete. 

(D) Being a member of, contributing 
anything of value to, or participating in any 
of the activities of any trade association or 
central agency for bituminous concrete 
vendors with knowledge that the activities 
thereof are in violation of any of the provi- 
sions of this Final Judgment; 

(E) Disclosing to or exchanging with 
any other vendor of bituminous concrete: 

(1) The intention to submit or not to 
submit a bid to a governmental body; 


(2) the fact that a bid has or has not 
been submitted, or 


(3) the content of any bid. 


VII 
[Independent Prices] 


Each of the defendants signatory hereto, 
other than the defendant Association, is 
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ordered and directed, not later than sixty 
(60) days following the date of the entry 
of this Final Judgment, individually and 
independently (1) to review its then pre- 
vailing prices for bituminous concrete in 
New England, (2) to determine prices of 
bituminous concrete in New England based 
on its own manufacturing and overhead 
costs, the margin of profit individually 
desired and other lawful considerations, and 
(3) to establish in New England the prices 
determined under (2) above, which prices 
shall become effective not later than ninety 
(90) days following the date of the entry 
of this Final Judgment. 


Wout 


[Requirement of Affidavit With Each 
Governmental Bid] 


Each of the defendants signatory hereto, 
other than the defendant Association, is 
ordered and directed for a period of five 
years after the date of entry of this Final 
Judgment to submit a sworn statement in 
the form set forth in the Appendix A hereto, 
with each bid for bituminous concrete sub- 
mitted to any governmental body in New 
England. Such sworn statement shall be 
signed by a principal officer of said defend- 
ant, by the person actually responsible for 
the preparation of said bid, and by the 
person who signed said bid; and a dupli- 
cate of each sworn statement and of such 
bid, together with the workpapers used in 
the preparation of such bid, shall be kept in 
the files of the defendant for a period of 
six years from the date of execution of such 
bids. 

Ix 


[Enforcement and Compliance] 


For the purpose of securing compliance 
with this Final Judgment, duly authorized 
representatives of the Department of Justice 
shall, on written request of the Attorney 
General or the Assistant Attorney General 
in charge of the Antitrust Division, and on 
reasonable notice to any defendant made to 
its principal office, be permitted, subject to 
any legally recognized privilege, (a) rea- 
sonable access during the office hours of 
such defendants, to all books, ledgers, ac- 
counts, correspondence, memoranda and 
other records and documents in the posses- 
sion or under the control of such defendant, 
relating to any of the matters contained 
in this Final Judgment, and (b) subject to 
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the reasonanble convenience of such defend- 
ant, and without restraint or interference, 
to interview officers and employees of such 
defendant who may have counsel present, 
regarding such matters. Upon such written 
request of the Attorney General, or the 
Assistant Attorney General in charge of 
the Antitrust Division, the defendant shall 
submit such written reports with respect 
to any of the matters contained in this Final 
Judgment as from time to time may be 
necessary for the purpose of enforcement 
of this Final Judgment. No information 
obtained by the means permitted in this 
Section shall be divulged by any representa- 
tive of the Department of Justice to any 
person other than a duly authorized repre- 
sentative of the Executive Branch of the 
plaintiff except in the course of legal pro- 
ceedings for the purpose of securing com- 
pliance with this Final Judgment in which 
the United States is a party or as other- 
wise required by law. 


Xx 
[Jurisdiction Retained] 


Jurisdiction of this Court is retained for 
the purpose of enabling any of the parties 
to this Final Judgment to apply to this 
Court at any time for such further orders 
and directions as may be necessary or ap- 
propriate for the construction or carrying 
out of this Final Judgment, for the modi- 
fication or termination of any of the pro- 
visions thereof, for the enforcement of 
compliance therewith, and punishment of 
violation thereof. 


APPENDIX A 
Affidavit 
The undersigned hereby certify that: 


ee inerattactedebid tOme. a: etc nee 
(name of recipient of bid) dated.......... 
Hasmbecnpaiity cued te DV tre can tees a teens 
(name of defendant) unilaterally and with- 
out collusion with any other vendor of 
bituminous concrete. 


2. The intention to submit the attached 
bid, the fact of its submission, and the 
contents thereof, have not been communi- 
cated by the undersigned nor, to their best 
knowledge and belief, by any employee or 
ARE TLIO TH te a eee ad ee ee (name of 
defendant), to any person not an employee 
Oteagent-of sbosason tee ievoiihs (name of 
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defendant), and will not be communicated 
to any such person prior to the official 
opening of the attached bid. 


Notarization 
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Signature of person who signed bid. 


[69,879] United States v. Saco-Lowell Shops. 
In the United States District Court for the Northern District of Illinois, Eastern 


Division. 


Civil Action No. 60-C-1897. Filed December 9, 1960. 


Case No. 1543 in the Antitrust Division of the Department of Justice. 


Clayton Antitrust Act 


Acquisitions—Specific Relief—Consent Decree—Disposition of Acquired Assets.—A 
manufacturer of auto mufflers was prohibited from disposing of its business or assets 
owned by it and used in or relating to the manufacture of mufflers without giving sixty days’ 
notice to the Governinent, from wilfully breaching a contract between it and a distributor, 
from making any unreasonable demands with respect to prices in any negotiations under 
its contract with the distributor, and from giving notice of termination to the distributor, in the 
event of price disagreement, unless reasonable notice of such action is first given to the 
Government. The consent decree also provided for the termination of this decree should 
the manufacturer (Saco-Lowell) file its consent to be bound by the terms of a consent 


decree entered against its co-defendant (Maremont, 1960 TRADE CASEs f 69,881). 


See Department of Justice Enforcement and Procedure, Vol. 2, f 8301.60, 8341, 8421. 


For the plaintiff: Robert A. Bicks, Assistant Attorney General, W. D. Kilgore, Jr., 
Paul A. Owens, Earl A, Jinkinson, Robert B. Hummel, Robert M. Dixon and John D. 


Shaw, Jr., Attorneys, Department of Justice. 
For the defendant: Roger W. Barrett. 


Final Judgment 


Rosson, District Judge [In full text]: 
Plaintiff, United States of America, having 
filed its complaint herein on December 9, 
1960; defendant Saco-Lowell having ap- 
peared, and plaintiff and said defendant 
having by their respective attorneys con- 
sented to the entry of this Final Judgment 
without trial or adjudication of any issue 
of fact or law herein and without any admis- 
sion by plaintiff or said defendant in respect 
to any such issue, 

Now, therefore, before any testimony has 
been taken and without trial or adjudication 
of any issue of fact or law herein and upon 
consent of the parties signatory hereto as 
aforesaid, it is hereby 


Ordered, adjudged and decreed, as follows: 
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I 
[Jurtsdiction ] 


This Court has jurisdiction of the subject 
matter of this action and of the parties 
hereto under Section 15 of the Act of Con- 
gress of October 15, 1914, entitled “An Act 
to supplement existing laws against unlawful 
restraints and monopolies and for other pur- 
poses,” commonly known as the Clayton 
Act, as amended, and the complaint sets 
forth a claim for relief against defendants 
under Section 7 of said Act. 


II 
[Applicability] 


(A) The provisions of this Final Judg- 
ment applicable to defendant Saco-Lowell 
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shall apply also to its officers, directors, 
agents, employees, subsidiaries, affiliates, 
successors and assigns and to all persons 
in active concert or participation with such 
defendant who receive actual notice of this 
Final Judgment by personal service or 
otherwise; 

(B) The provisions of this Final Judg- 
ment applicable to defendant Saco-Lowell 
shall terminate upon such defendant filing 
in this action its consent to be bound by 
the terms of the Final Judgment entered 
herein this date against defendant Maremont. 


III 
[Definitions] 

As used in this Final Judgment: 

(A) “Maremont” shall mean the defend- 
ant Maremont Automotive Products, Inc., 
with its principal office located at Chicago, 
Illinois; 

(B) “Saco-Lowell” shall mean the de- 
fendant Saco-Lowell Shops, with its prin- 
cipal office located at Boston, Massachusetts; 

(C) “Nu-Era” shall mean Nu-Era Corpo- 
ration, with its principal office located at 
Rochester, Michigan, and being engaged in 
the sale of automotive mufflers for the re- 
placement market; 

(D) “Automotive mufflers” shall mean 
automotive mufflers for the after market, or 
original equipment market, or both; 

(E) “Person” shall mean any individual, 
partnership, corporation, association or other 
legal entity. 


IV 
[Specific Relief] 


Defendant Saco-Lowell is enjoined and 
restrained from: 

(A) Disposing of its automotive muffler 
business or assets owned by it used in or 
relating to the manufacture of automotive 
mufflers without giving plaintiff sixty (60) 
days’ notice prior to such disposal; 

(B) Wilfully breaching the contract be- 
tween Saco-Lowell and Nu-Era; 

(C) Making any unreasonable demands 
with respect to prices in any negotiations 
regarding prices under its contract with 
Nu-Era; 

(D) Giving Nu-Era notice, under its con- 
tract with Nu-Era, of termination of the 
contract, in the event of disagreement as to 
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price, unless reasonable notice of such action 
is first given to the plaintiff. 


V 
[Enforcement and Compliance] 


For the purpose of securing compliance 
with this Final Judgment and for no other 
purpose, and subject to all legally recog- 
nized privileges, duly authorized representa- 
tives of the Department of Justice shall 
upon written request of the Attorney Gen- 
eral or the Assistant Attorney General in 
charge of the Antitrust Division to the de- 
fendant at its principal office, be permitted 
upon reasonable notice to such defendant: 

(a) Reasonable access in the presence of 
defendant’s counsel, during the office hours 
of such defendant, to the correspondence, 
memoranda and other records and docu- 
ments in the possession or control of such 
defendant which relate to any of the matters 
contained in this Final Judgment; 

(b) To interview officers or employees of 
such defendant, subject to the reasonable 
convenience of such officers and employees 
and of such defendant, who may have 
counsel present regarding any such matters; 


(c) To require such defendant to submit 
such reports in writing with respect to any 
matters or activities of such defendant as 
may be necessary for the enforcement of 
this Final Judgment. 

No information obtained by the means 
provided in this Section V shall be divulged 
by any representative of the Department of 
Justice to any person other than a duly 
authorized representative of the Executive 
Branch of the plaintiff, except in the course 
of legal proceedings to which the United 
States is a party for the purpose of securing 
compliance with this Final Judgment, or as 
otherwise required by law. 


VI 
[Jurisdiction Retained | 


Jurisdiction is retained for the purpose of 
enabling the parties herein to apply to this 
Court at any time for such further orders 
or directions as may be necessary or appro- 
priate in relation to the construction of or 
carrying out of this Final Judgment, for the 
modification of any of the provisions thereof, 
and for the purpose of the enforcement of 
compliance therewith and the punishment 
of violations thereof. 


Leen nn EERE 
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[J 69,880] United States v. St. Regis Paper Co. 


In the United States Court of Appeals for the Second Circuit. No. 16—October Term, 
1960. No. 26413. Decided December 16, 1960. 


Cross-appeals from an order of the United States District Court for the Southern 
District of New York, Ryan, District Judge [1960 Trape Cases { 69,666], 181 F. Supp. 862, 
directing that respondent file special reports under § 6(b) of the Federal Trade Commis- 
sion Act, 15 U. S. C. §46(b), and dismissing claim for statutory penalties for default in 
filing reports. 


Affirmed in part and reversed in part. 


Federal Trade Commission Act 


Jurisdiction—Appeals and Expediting Act—Mandamus Proceeding.—Appeals from a 
federal district court were properly taken to a federal Court of Appeals even though the 
action was a civil suit (under a statute which contained provisions similar in purpose to 
those of the Sherman Act) and the U. S. being a complainant, the appeal came within the 
literal scope of Section 2 of the Expediting Act, that such appeals are to “lie only to the 
Supreme Court”. It was only because the FTC Act delegates to the Attorney General, 
rather than to the Commission, the authority to seek mandamus for compliance with the 
Commission’s orders that the conditions of the Expediting Act were met. 


See Department of Justice Enforcement and Procedure, Vol. 2, { 8235, FTC Enforce- 
ment and Procedure, Vol. 2, J 8621. 


FTC Enforcement and Procedure—Annual or Special Reports under Section 6(b)— 
Application to Pre-complaint Antitrust Investigation—-The Commission is empowered 
under Section 6(b) of the FTC Act to require reports from corporations concerning their 
business and their relations to other corporations with respect to investigations of the 
antitrust laws. 


See FTC Enforcement and Procedure, Vol. 2, J 8701.55. 


FTC Enforcement and Procedure—Statutory $100 Penalty—Partial Invalidity of Dis- 
covery Order.—In view of the opportunity given to a respondent to attack a Commission 
order to file special reports, either in a declaratory-judgment proceeding or (particularly) 
under Sec. 5 of the Federal Administrative Procedure Act, the exaction of the statutory 
$100 a day penalty under Section 10 of the FTC Act, is both equitable and proper in the 
absence of an honest mistake by respondent. Here, the respondents refused to accede to 
many of the Commission’s requests for documents and information on the sole ground that 
the Commission had no authority to demand what was requested. The lower court had 
refused to impose a penalty on the ground that some (approximately 12%) of the questions 
were unenforceable. 


See FTC Enforcement and Procedure, Vol. 2, { 8745. 


FTC Enforcement and Procedure—Copies of “Census of Manufacturers” Subject to 
Subpoena.—Copies of the “Census of Manufacturers” which are in a respondent’s files are 
subject to a FTC subpoena. The manufacturer was under no statutory obligation to hold 
a copy of his submitted schedule in his files; if he chose in this way to keep a summary 
of information which was scattered throughout his records, the particular paper on which 
the data was collected was no more immune from ordinary discovery procedures than any 
other document in his possession. 


See FTC Enforcement and Procedure, Vol. 2, J 8701.55. 


For the appellant: Richard H. Stern, Washington, D. C. (Robert A. Bicks, Assistant 
Attorney General, Richard A. Solomon, Washington, D. C., S. Hazard Gillespie, Jr., U. S. 
Attorney, Southern District of New York, Daniel J. McCauley, Jr., General Counsel, FTC, 
Alan B. Hobbes, Assistant General Counsel, FTC, New York, N. Y., J. B. Truly, Attorney, 
FTC, Washington, D. C., on brief). 
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For the appellee: Horace R. Lamb, New York, N. Y. (H. Richard Wachtel, Douglas 
W. Hawes, LeBoeuf, Lamb & Leiby, New York, N. Y., on brief). te BS 


Affirming in part and reversing in part 1960 Trade Cases {| 69,666. 
Before Lumparp, Chief Judge, Turrze * and Frienpry, Circuit Judges. 


[Prior Proceedings] 


Lumsarp, Chief Judge [Jn full text]: These 
are appeals from a judgment of the United 
States District Court for the Southern Dis- 
trict of New York, Ryan, J., in which the 
court partially enforced nine orders issued 
by the Federal Trade Commission against 
the St. Regis Paper Company and seven of 
its subsidiary corporations directing that 
special reports be filed and dismissed a 
claim for statutory penalties brought by the 
United States against St. Regis. By resolu- 
tion of January 6, 1959, the Federal Trade 
Commission instituted an investigation into 
the acquisition by St. Regis of the stock 
and/or assets of other corporations engaged 
in interstate commerce in order to determine 
whether §7 of the Clayton Act, 15 U.S. C. 
§ 18, had been violated. On January 9, 1959, 
the Commission issued orders to St. Regis 
in New York City and five of its wholly- 
owned corporations located in various parts 
of the country.’ These orders allowed the 
addressees thirty days to respond in writing 
in a “special report’ to questions posed by 
the Commission and demands for copies of 
agreements, correspondence, office memo- 
randa, annual reports, schedules, minutes of 
meetings, accountants’ reports, and statisti- 
cal summaries. St. Regis’ motion to vacate 
the resolution and orders was denied by the 
Commission on May 6, 1959, and compliance 
ordered by May 28. On June 4, 1959, the 
Commission resolved to broaden its investi- 
gation to cover the acquisition of two other 
corporations? by St. Regis. Orders dated 
June 8, 1959 allowed St. Regis and the two 
subsidiaries thirty days to file special re- 
ports similar in content to those requested 
‘by the earlier directives. 


Upon deciding that the material submitted 
to it did not meet its demands, the Commis- 
sion filed notices of default against St. Regis 
and its subsidiaries on June 18 and July 22. 


The United States then brought suit in the 
Southern District of New York under § 9 of 
the Federal Trade Commission Act, 15 
U. S. C. § 49, asking that a mandatory in- 
junction issue commanding the corporations 
to file the special reports as requested and 
that the statutory penalties provided for by 
§ 10 be assessed at the rate of $200 per day 
against St. Regis for its failure to respond 
to the two orders directed to it. The de- 
fendant’s motion to strike the second demand 
on the ground that such relief would be un- 
constitutional was denied [1959 Trape CAsEs 
WOR 503]; 24a Pe Re Ds 566.152... Neve 
1959), and the case went to trial in the dis- 
trict court on both counts. Judge Ryan held 
that the Commission had the authority un- 
der § 6(b) of the Federal Trade Commission 
Act, 15 U. S. C. §46(b), to order special 
reports in connection with pre-complaint 
investigations of possible violations of the 
Clayton Act, §7; that some of the questions 
posed by the Commission were so vague 
and uncertain as to be unenforceable; and 
that the statutory forfeiture could not be 
invoked to penalize non-compliance with 
orders which are partially defective. [1960 
TRADE CASES { 69,666], 181 F. Supp. 862 
(S..D. N. Y. 1960). The judgment below 
therefore modified the terms of the original 
orders insofar as it directed the defendant 
and its subsidiaries to reply only to those 
questions held enforceable and dismissed 
the second count of the government’s com- 
plaint. The United States appeals from the 
dismissal, and St. Regis cross-appeals from 
the part of the judgment granting injunc- 
tive relief. 


I 
[Jurisdiction—E x pediting Act] 


Were we to accept literally the language 
of §2 of the Expediting Act, 49 U. S. C. 
§ 45° we would be required to dismiss these 


* Sitting by designation. 

1 Growers Container Corp. (Salinas, Calif.), 
¥F. J. Kress Box Co. (Pittsburgh, Penna.), 
Pacific Waxed Paper Co. (Seattle, Wash.), Pol- 
lock Paper Corp. (Dallas, Texas), Rhinelander 
Paper Co. (Rhinelander, Wis.). 

2 Cupples-Hesse Corp. (St. Louis, Mo.), North- 
~west Door Co. (Tacoma, Wash.). 
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* The relevant provisions of the statute as 
amended to date (56 Stat. 199, 62 Stat. 989) are 
as follows: 

That in any civil action brought in any dis- 
trict court of the United States under the Act 
entitled ‘‘An Act to protect trade and commerce 
against unlawful restraints and monopolies,’’ 
approved July 2, 1890, ‘‘An Act to regulate 
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appeals although both parties urge us to 
hear them. That statute, as amended, pro- 
vides in terms that in “every civil action” 
which the United States brings as a plaintiff 
in the district courts under the Sherman 
Act, Interstate Commerce Act, or “any 
other Acts having a like purpose” thereafter 
enacted, appeals from final judgments are 
to “lie only to the Supreme Court.” Both of 
the instant appeals are from a judgment en- 
tered in a civil suit instituted by the United 
States against various corporations under a 
statute which contains provisions similar in 
purpose to those of the Sherman Act.* How- 
ever, we have construed the language of the 
statute, which as a result of an amendment 
of 1948 (62 Stat. 989) relates to “every civil 
action” instead of to “every suit in equity” 
as including only suits akin to actions in 
equity. United States v. New York, N. H. & 
H. R. R., 276 F. 2d 525, 543 (2d Cir. 1959). 
The statutory penalty sought by the United 
States in its appeal is, indeed, not at all 
similar to equitable relief. However, this 
fact alone is not decisive of the question 
before us. Since the heart of the issue being 
litigated is the scope of authority delegated 
to the Commission by Congress, the request 
for a forfeiture is but auxiliary to the de- 
mand for compliance. Thus, even if we were 
inclined to allow an appeal from one part of 
a judgment if an appeal from another part 
of the same judgment would properly lie 
only to the Supreme Court, we would not 
consider alone the appeal of the United 
States in this case. The unseverability of 
the issues to be decided requires that they 
all be determined in one action by the tri- 
bunal which is to pass on the basic question 
presented. 


Nonetheless, we feel that a reasonable 
construction of the Expediting Act grants 


” 


commerce,’’ approved February 4, 1887, or any 
other Acts having a like purpose that hereafter 
may be enacted, wherein the United States is 
plaintiff, the Attorney General may file with 
the clerk of such court a certificate that, in 
his opinion, the case is of general public im- 
portance *° * * 

Sec. 2. In every civil action brought in any 
district court of the United States under any 
of said Acts, wherein the United States is com- 
plainant, an appeal from the final judgment of 
the district court will lie only to the Supreme 
Court. 

*Not only is any violation of the Sherman 
and Clayton Acts also a violation of §5 of the 
Federal Trade Commission Act, Times-Picayune 
Publishing Co. v. United States [1953 TRADE 
CASES { 67,494], 345 U. S. 594, 609 (1953), but 
the Federal Trade Commission is expressly au- 
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this court jurisdiction over appeals such as 
the one now before us. The writ of manda- 
mus authorized by §9 is, it is true, very 
much like a mandatory injunction, cf. Miguel 
v. McCarl, 291 U. S. 442, 452 (1934), particu- 
larly since it is addressed not to some public 
official or body but to a private corporation.* 
But it. would be unreasonable to hold that 
the type of relief sought here by the Com- 
mission or the kind of determination which 
is to be made on such petitions for manda- 
mus were deemed important enough by Con- 
gress to require a clear path from the district 
court to the Supreme Court of the United 
States. 


Under 15 U. S. C. § 45 as it stood before 
being amended in 1938, 52 Stat. 111, the 
Federal Trade Commission, to make its 
order final, was required to bring enforce- 
ment proceedings in the Court of Appeals 
upon learning that the order had been vio- 
lated, and until 1959 all cease-and-desist 
orders issued by administrative agencies 
pursuant to §11 of the Clayton Act, 15 
U. S. C. $21, had to be enforced in the 
same way. See 73 Stat. 243 (1959). Appeals 
from cease-and-desist orders of the Com- 
mission under 15 U. S. C. §§ 21(g), 45(g) 
are still taken to the Court of Appeals. 
Thus, were we to hold that the mandamus 
provision of §9 brings actions for the en- 
forcement of preliminary requests for in- 
formation within §2 of the Expediting Act, 
we would be conceding greater significance 
to the early investigatory stages of a Clay- 
ton Act proceeding than to the final deter- 
mination of the enforcing agency. Further- 
more, it is only because the Federal Trade 
Commission Act delegates to the Attorney 
General, rather than to the Commission, the 
authority to seek mandamus for compliance 
with the Commission’s orders that the con- 


thorized by §6 of the Act to investigate anti- 
trust violations and by §7 to act as a ‘‘master 
in chancery”’ to report on the proper form of 
an antitrust decree. Moreover, § 11 of the Clay- 
ton Act, 15 U. S. C. § 21, authorizes the Com- 
mission to enforce compliance with § 7 of the 
Act. 

5In United States v. Morton Salt Co. [1948- 
1949 TRADE CASES f 62,296], 80 F. Supp. 419 
(N. D. IlL. 1948), aff’d [1948-1949 TRADE CASES 
f] 62,422], 174 F. 2d 703 (7th Cir, 1949), rev’d 
[1950-1951 TRADE CASES f 62,561], 338 U. S. 
632 (1950), discussed infra, the request sought 
by the Attorney General under § 9 was framed 
not as a petition for mandamus but as a request 
for a mandatory injunction. See 80 F. Supp. at 
425. The request in this case was similarly 
phrased. 
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ditions of the Expediting Act, which requires 
that the United States be plaintiff, is met in 
this case. The analogue to this provision 
appeared, as well, in the Interstate Com- 
merce Act of 1887, § 20(9), now 49 U. S. C. 
§ 20(9). That § 2 of the Expediting Act has 
not been interpreted to cover these manda- 
mus suits is indicated by United States v. 
Munson S. S. Line, 33 F. 2d 211 (D. Md. 
1929), aff'd, 37 F. 2d 681 (4th Cir. 1930), 
aff'd, 283 U. S. 43 (1931), in which a suit by 
the Attorney General under § 20(9) was 
heard first in the district court, then appealed 
to the Circuit Court of Appeals for the 
Fourth Circuit, and finally heard on cer- 
tiorari in the Supreme Court with no discus- 
sion whatsoever of the jurisdictional question. 
In light of the policy objectives of the 
Expediting Act, we conclude that these pro- 
ceedings were not to be brought into the 
class of those entitled to accelerated review 
merely because the Attorney General had 
the sole authority to seek their enforce- 
ment. Accordingly, we hold that these ap- 
peals are properly before this court. 


II 
[Power to Require Reports] 


The information requested by the Com- 
mission was to be submitted in “special re- 
ports” pursuant to §6(b) of the Federal 
Trade Commission Act, 15 U.S. C. § 46(b), 
which is set forth in the margin.® St. Regis 
contends that the Commission’s authority to 
require special reports under §6(b) does 
not extend to antitrust investigations but is 
limited to discovery of unfair competitive 
practices under § 5 of the Act and violations 
of court or agency decrees entered under 
that section. 

In United States v. Morton Salt Co., [1950- 
1951 Trave Cases § 62,561], 338 U. S. 632 
(1950), the Supreme Court upheld a Com- 
mission order requiring corporations to file 
reports showing how they had complied with 
an earlier order of the Commission. The 
respondent corporation in that case con- 
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tended that § 6(b) could be used only in aid 
of the Commission’s power to compile infor- 
mation for general economic surveys under 
§§ 6(a) and 6(f) and was independent of 
the enforcement procedures set forth in § 5. 
The court rejected this contention and held 
that §6 could be used for “any purpose 
within the duties of the Commission, includ- 
ing a §5 proceeding.” 338 U. S. at 649. 
Since §5 “minimally * * * registers viola- 
tions of the Clayton and Sherman Acts,” 
Times-Picayune Publishing Co. v. United 
States [1953 Trane Cases § 67,494], 345 
U.S. 594, 609 (1953), the §6 powers are 
available to the Commission in precomplaint 
antitrust proceedings as well. 


The respondents here maintain, however, 
that the statement in Morton Salt, insofar as 
it authorizes antitrust investigations, should 
be read as referring to §§ 6(c), (d), and (e) 
which explicitly delegate to the Federal 
Trade Commission the following duties: at 
the behest of the Attorney General to in- 
vestigate compliance with antitrust decrees; 
upon the direction of the President or either 
House of Congress to investigate alleged 
violations of the antitrust acts; and upon 
application by the Attorney General to rec- 
ommend readjustments in the business of 
any corporation alleged to be violating the 
antitrust acts. These investigations, when 
carried out by the use of the usual discovery 
tools provided for in §9, it is argued, con- 
stitute the limit of the Commission’s au- 
thority with regard to the antitrust acts. 
The legislative history of the statute, as well 
as reasonable statutory construction, belie 
these contentions. 


It is clear from the House and Senate 
reports that the purpose of §6 was to give 
the Commission the powers with respect to 
investigating and reporting on antitrust 
matters that were previously committed to 
the Bureau of Corporations in the Depart- 
ment of Commerce. In the form first passed 
by the House* §3 of the Act expressly 
transferred these functions, and § 9 required 


6 Sec. 6 

“The Commission shall also have power * * * 
(b) To require, by general or special orders, 
corporations engaged in commerce, excepting 
banks and common carriers subject to the Act 
to regulate commerce, or any class of them, or 
any of them, respectively, to file with the com- 
mission in such form as the commission may 
prescribe annual or special, or both annual and. 
special, reports or answers in writing to specific 
questions, furnishing to the commission such 
information as it may require as to the or- 
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ganization, business, conduct, practices, man- 
agement, and relation to other corporations, 
partnerships, and individuals of the respective 
corporations filing such reports or answers in 
writing. Such reports and answers shall be 
made under oath, or otherwise, as the commis- 
sion may prescribe, and shall be filed with the 
commission within such reasonable period as 
the commission may prescribe, unless additional 
time be granted in any case by the commis- 
sion.”’ 
7H. R. 15613, 63d Cong., 2d Sess. (1914). 
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corporations of a minimum size to furnish 
annual and special reports and such infor- 
mation, statements, and records relating to 
organization, financial condition, and rela- 
tion to other corporations as the Commis- 
sion would require. Section 16 then gave 
the Commission subpoena powers identical 
to those given to the Interstate Commerce 
Commission by the Act of 1887. The report 
accompanying the Committee draft of the 
bill, H. R. Rep. No. 533, 63d Cong., 2d 
Sess. (1914), said that while the investiga- 
tive powers which had been given to the 
Bureau of Corporations had been extensive, 
“there was a failure specifically to require 
the regular gathering of certain most im- 
portant kinds of information through the 
medium of annual reports from industrial 
corporations engaged in interstate commerce.” 
Td. at 2. The report requirement, together 
with a $100-a-day penalty for default, was 
therefore incorporated into the then § 9. The 
Senate, in proposing an entirely new draft, 
authorized the Commission in its §3(b) to 
require corporations to furnish information 
and records concerning their business and 
their relations to other corporations and to 
produce for examination all papers relating 
to the commerce in which the corporations 
under inquiry were engaged. In addition, 
§ 3(c) authorized the Commission to require 
annual and special reports, and §8 gave it 
the investigative powers possessed by the 
Interstate Commerce Commission. These 
powers of investigation were said to be “not 
greatly in excess of those possessed and for 
years exercised by the Bureau of Corpora- 
tions.” S. Rep. No. 597, 63d Cong., 2d Sess. 
12 (1914). Thus, both versions agreed in 
giving the Commission power to investigate 
by requiring annual and special reports as 
well as by ordering records to be produced. 


In conference, however, these powers 
were merged into §§ 6(a) and 6(b), and the 
subpoena power was spelled out in § 9. 


The House conferees’ report said: 


“The Bureau of Corporations is abol- 
ished, as in the House Bill, and its powers 
are conferred on the Commission. Instead 
of transferring them by reference to the 
original act creating the bureau, as in sec- 
tion 3 of the House Bill, they are explicitly 
set out in section 6, paragraph (a), of the 
bill as agreed to by the conferees. This 
has been done because the bill now gives 
to the Commission certain powers which 
so continuously and directly concern the 


8S. 1460, 63d Cong., 2d Sess. (1914). 
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business interests of the country that it is 

desirable to have the law show on its face 

its exact extent and application.” H. R. 

Rep. No. 1142, 63d Cong., 2d Sess. 18 

(1914). 

The report manifests quite clearly Con- 
gress’ intent to have the Commission assume 
the powers of the Bureau of Corporations 
and its expression of that intent in §§ 6(a) 
and 6(b). 

Moreover, there is no indication in the 
statute that antitrust investigations are in 
any way distinguishable procedurally from 
investigations directed at uncovering viola- 
tions of the unfair-competition aspect of § 5. 
The detailed enumeration of duties in §§ 6 
(c), (d) and (e) neither expressly nor im- 
pliedly denies the Commission the power to 
proceed upon the request of the Attorney 
General, President, or Congress by use of 
the powers granted by § 6(b); the inclusion 
of all these provisions within one section of 
the statute suggests the contrary. And if 
the Commission may investigate charges of 
antitrust violations filed by Congress or the 
President by directing that annual or special 
reports be filed, it would be anomalous to 
deny it the use of these same techniques 
when it is exercising its own obligation under 
§ 11 of the Clayton Act to police violations 
of §7. We therefore hold that the Com- 
mission is empowered under § 6(b) to re- 
quire reports with respect to investigations 
into possible violations of the antitrust laws. 

No challenge has been made by the ap- 
pellants to the scope of the Commission’s 
order, so we do not now undertake to decide 
whether §6(b) and §9 provide alternative 
routes or whether only material which can- 
not be reached by the subpoena power of 
§9 may be demanded in a § 6(b) order. 


III 
[Copy of Census Report] 


Among other papers which the Commis- 
sion directed be produced by St. Regis and 
its affiliates were copies of various sched- 
ules submitted to the Bureau of Census for 
the 1954 and 1958 Census of Manufactures, 
the 1955, 1956, and 1957 Surveys of Manu- 
factures, and correspondence relating thereto. 
The respondents did not contend that copies 
were not available but maintained instead 
that ordering their production violated the 
confidentiality provision of § 9 of the Census 


© 1961, Commerce Clearing House, Inc. 


Number 171—77 
1-5-61 


Act, 13 U. S. C. §92 However, the plain 
terms of that statute apply only to the Depart- 
ment of Commerce and do not bar any 
other federal agency from divulging such in- 
formation if it comes from different sources 
or from demanding that a copy remaining 
in the respondent’s files be produced. The 
purpose of the prohibition addressed to 
the Secretary of Commerce and his staff 
in the Census Act is served if they are denied 
the power to transmit submitted informa- 
tion to other governmental agencies or to 
individuals. But there is no reason to pro- 
tect absolutely the underlying data or to 
insulate the source of the information from 
any further inquiry. The manufacturer is 
under no statutory obligation to hold a copy 
of his submitted schedule in his files; if he 
chooses in this way to keep a summary of 
information which is scattered throughout 
his records, the particular paper on which 
the data is collected is no more immune 
from ordinary discovery procedures than 
any other document in his possession. Al- 
though the Census Bureau printed across 
the bottom of the copy page, “Keep This 
Copy For Your Files,” there was, in fact, 
no obligation on the respondents to do so. 
Clearly the Census Bureau’s action cannot 
confer any immunity on such records through 
gratuitous suggestion. We agree with the 
district court that the protection afforded 
income tax returns under § 6103 of the In- 
ternal Revenue Code of 1954 presents a close 
analogy. The originals of such returns are 
confidential, but copies retained in the tax- 
payer’s files are subject to subpoena. E.g., 
United States v. O’Mara, 122 F. Supp. 399 
(D. D. C. 1954). We disagree with the 
Seventh Circuit’s decision regarding this 
same issue in FTC v. Dilger [1960 TRADE 
Cases J 69,685], 276 F. 2d 739 (7 Cir. 1960), 
cert. denied, — U. S. — (1960). 


IV 


[Penalty—Due Process] 


We turn now to the question whether, 
under the circumstances, the statute required 
the district judge to assess a penalty of $100 


9 “Neither the Secretary, nor any other officer 
or employee of the Department of Commerce or 
bureau or agency thereof, may, except as pro- 
vided in section 8 of this title— 

‘“(1) use the information furnished under the 
provisions of this title for any purpose other 
than the statistical purposes for which it is 
supplied; or 
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against St. Regis for each day on which it 
was in default in filing the requested reports. 
The district court decided that although the 
Commission had the power to issue the 
orders, some of the questions propounded 
and requests made were too vague to be 
enforced. Finding authorization to modify 
enforcement of the orders in §6(c) of the 
Administrative Procedure Act, 5 U. S. C. 
§1005(c), Judge Ryan directed that only 
the enforceable questions be answered. Cf. 
NLRB v. Anchor Rome Mills, Inc., 197 F. 2d 
447 (5 Cir. 1952). He held, however, that 
the forfeiture provided in § 10 of the Fed- 
eral Trade Commission Act was “sufficiently 
analogous to a criminal sanction” to justify 
applying to it the requirements of clarity 
and certainty ordinarily demanded of crim- 
inal penalties. Since approximately twelve 
percent of the questions asked in all the 
orders were held to be vague and uncertain, 
the district judge refused to assess the $100- 
a-day penalties demanded by the United States. 


The United States appeals only from the 
refusal to assess penalties and does not dis- 
pute Judge Ryan’s decision that twenty- 
eight questions were too vague to be answered. 
Thus, the only question before us on the 
appeal of the United States is whether the 
district court committed error in dismissing 
the goverment’s claim for statutory penalties. 


Were this a case involving a single over- 
sight or an honest mistake in a good-faith 
attempt to comply with the Commission’s 
order, the statute’s absolute and imperative 
terms would not prevent us from assuming 
that it could not have been Congress’ in- 
tent so severely to punish an innocent offender. 
United States v. Northern Pac. Ry., 242 U.S. 
190 (1916); see Kerr S. S. Co. v. Umited 
States, — F. 2d — (2 Cir. 1960). The facts 
before us, however, suggest no such mitigat- 
ing circumstances. The respondents cannot 
claim that theirs was merely an honest omis- 
sion since they refused to accede to many of 
the Commission’s requests for documents 
and information on the sole ground that the 
Commission had no authority to demand 
what was requested. That the respondent’s 
recalcitrance was caused by a wrong guess 


**(2) make any publication whereby the data 
furnished by any particular establishment or 
individual under this title can be identified; or 

“(3) permit any other than the sworn officers 
and employees of the Department or bureau or 
agency thereof to examine the individual re- 
ports.’’ 
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on a disputed issue of law does not prevent 
it from being held to “lawful consequences 
attached to the refusal.” Life & Cas. Ins. 
Co. v. McCray, 291 U. S. 566, 574 (1934) ; see 
Umted States v. Clyde S. S. Co., 36 F. 2d 691 
(2 Cir. 1929); FTC v. Maynard Coal Co., 22 
REZd873 CONES Cir 1927): 


The respondents argue, however, that the 
reports demanded by the Commission in the 
present case consisted of questions directed 
at particular information, and that a com- 
parison of §6(b) with $10 discloses that 
although the Cominission is empowered to 
order the filing of “answers in writing to 
specific questions” as well as annual or spe- 
cial reports, it is only the failure to file re- 
ports which is penalized by § 10. In support 
of this contention we are urged to consider 
the decision in United States v. National Bis- 
cuit Co., 25 F. Supp. 329 (S. D. N. Y. 1938). 


The information requested by the Commis- 
sion is indeed much like that demanded in the 
National Biscmt Co. case, see 18 F. Supp. at 
669-70, but it is by no means certain that we 
would have agreed with the district court’s 
disposition of that case had it been appealed. 
On the facts of this case we cannot say that 
the orders directed at St. Regis were re- 
quests for “answers to specific questions” 
rather than demands for reports. The line 
between the two is, by the nature of each, 
quite indistinct. Reports that are demanded 
by the Commission will necessarily be ad- 
dressed towards more-or-less specific inquiries. 
A compliance report conveys details con- 
cerning activity undertaken pursuant to an 
order; an investigaition report divulges facts 
concerning suspected violations. It would 
be totally unreasonable to withdraw from 
the Commission the coercive effect of the 
§10 penalty whenever it makes its wants 
known in detail but permit it to use the 
threat of a mounting forfeiture so long as 
it cloaks the foci of inquiry behind general 
language. Although it is entirely reason- 
able to read the statute so as not to fine one 
who has failed only to respond to one or 
several specific interrogatories and to remit 
the Commission to a suit in mandamus for 
enforcement of such a request, when the 
quantity of interrogatories reaches the pro- 
portions of those in this case and the 
request is made pursuant to a full investiga- 
tion of a respondent’s course of conduct, 
the cumulative effect of all the questions is 
substantially that of a request for a report. 
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[Review of Investigatory Orders 
Subject to Penalty} 


The respondents further urge that inflic- 
tion of the penalty would violate the due 
process clause of the Fifth Amendment since 
they would be unable, under FTC v. Claire 
Furnace Co., 274 U. S. 160 (1927), to test 
the validity of the order save by awaiting 
and defending the suit in mandamus, with 
penalties accumulating all the while. If 
judicial review were in fact limited to en- 
forcement proceedings instituted by the 
Commission, and a daily forfeiture were 
collected for a failure to comply, the pro- 
cedure might not meet the established 
standards of due process. Cf. Oklahoma 
Operating Co. v. Love, 252 U. S. 331 (1920). 
However, the Claire Furnace case was decided 
before either the Declaratory Judgment Act 
of 1934, 48 Stat. 955, or the Administrative 
Procedure Act of 1946, 60 Stat. 237, was en- 
acted. Mr. Justice Jackson, speaking for a 
unanimous Court in United States v. Morton 
Salt Co. [1950-1951 Trappe Cases { 62,561], 
338 U. S. 632, 654 (1950), intimated broadly 
that Claire Furnace should not stand in the 
way of declaratory relief or prompt review 
if that be necessary to rescue the penalty 
provision from attack under the Fifth Amend- 
ment. We hold that under the declaratory- 
judgment statute as it now stands, 28 U. S. C. 
§ 2201, a proceeding brought to test the 
validity of an administrative agency’s de- 
mand for a special annual report, when daily 
penalties may be assessed for failure to 
comply with any valid request, amounts to 
a “case of actual controversy” and is within 
the jurisdiction of the United States district 
courts. The respondent bringing such an 
action would be effectively denied judicial 
review if he is permitted no forum in which 
to challenge the validity and scope of the 
agency’s order; his injury, therefore, is im- 
mediate enough to warrant judicial inter- 
vention even if the agency is not prepared 
to institute court proceedings to achieve 
compliance. Since the statute confers dis- 
cretion on the courts to act when the injury 
is irremediable, Public Service Commission v. 
Wycoff Co., 344 U. S. 237, 241 (1952) ; Eccles 
v. Peoples Bank of Lakewood Village, 333 
U. S. 426, 434 (1948), and since the contro- 
versy between the parties is clear, and the 
potential injury to the respondent is evident, 
the exercise of equiable discretion is appro- 
priate. Moreover, it is only if such a remedy 
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is available that the forfeiture sanction can 
withstand attack on due process grounds. 


[Application of Administrative Procedure Act 
—Delay in Seeking Review] 


We are also of the opinion that a remedy 
was available to St. Regis under § 10(c) of 
the Administrative Procedure Act, 5 U.S. C. 
§ 1009(c). The investigatory order author- 
ized by §6(b) of the Federal Trade Com- 
mission Act may not satisfy the statutory 
definition of “order” in § 2(d) of the Admin- 
istrative Procedure Act, 5 U. S. C. $1001 
(d), since it may not be a “final disposition.” 
However, the order amounts to a “sanction” 
under §2(f) since nonperformance of the 
Commission’s demand entails a penalty of 
$100 a day, and the directive therefore con- 
stitutes “compulsory or restrictive action.” 


The availability of this relief also mitigates 
the dilemma which our decision here im- 
poses upon district judges. Although modi- 
fication of an agency’s order under § 6(c) 
of the Administrative Procedure Act results 
in the most efficient treatment of a partially 
void order, it carries with it the imposition 
of penalties for prior noncompliance. A 
district judge might believe that the assess- 
ment of a forfeiture would be unfair in light 
of the substantial defects in the agency’s 
order, and might thus be encouraged merely 
to deny the petition for mandamus thereby 
forcing the agency to re-issue the valid por- 
tions of its order. Whether, as a result of 
§ 6(c) of the Administrative Procedure Act, 
such a total refusal may be sustained is a 
question which hinges on the construction 
of the word “subpoena” in the statute, and 
we do not decide it here. In view of the 
opportunity given to a respondent to attack 
an order requesting a special report by a 
declaratory-judgment proceeding, the exac- 
tion of the statutory penalties for non- 
compliance is fair in any case in which the 
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respondent awaits a mandamus action be- 
fore contesting the agency’s demands, and 
the order is held valid. 


[Propriety of Multiple Penalties] 


Finally, we agree with Judge Ryan’s deci- 
sion—which the United States has not dis- 
puted in its briefs—that only one course of 
conduct was being investigated and that the 
second order issued to St. Regis was merely 
supplementary to the first. Thus, only one 
penalty of $100 should be assessed for each 
day of noncompliance. 


The judgment below is, therefore, reversed 
insofar as it dismissed the demand for pen- 
alties under § 10 of the Federal Trade Com- 
mission Act, and the case is remanded with 
instructions to enter judgment for the United 
States in the amount of $100 a day for each 
day on which St. Regis was in default of 
the first order requiring a special report. 


[Dissenting Opinion] 


FRIENDLY, Circuit Judge (concurring): I 
join in Chief Judge Lumbard’s disposition 
of the many issues in this case. But I see 
little basis and less occasion for the state- 
ment that the availability of methods for 
securing an early determination of the 
validity of a direction under §6(b) of the 
Federal Trade Commission Act, pursuant 
to statutes passed long afterwards, neces- 
sarily renders exaction of the statutory 
penalties “fair” in any case where the re- 
spondent has not chosen to use them. If he 
prefers to await suit and then succeeds in 
demonstrating such extensive invalidity that 
there is no longer an intelligible require- 
ment for an “annual or special report,” he 
is entitled to prevail. Per contra his utiliza- 
tion of the Declaratory Judgment Act or the 
Administrative Procedure Act will not avail 
him if he proves wrong, save, of course, for 
such periods as the direction has been stayed. 


[J 69,881] United States v. Maremont Automotive Products, Inc. et al. 
In the United States District ‘Court for the Northern District of Illinois, Eastern 


Division. 


Civil Action No. 60-C-1897. Filed December 9, 1960. 


Case No. 1543 in the Antitrust Division of the Department of Justice. 


Clayton Antitrust Act 


Acquisitions—Specific Relief—Order to Secure Compliance—Consent Decree—Divesti- 
ture-—A manufacturer of auto exhaust systems was ordered to place itself in a position 
to comply with a consent decree by initiating action to cause its co-defendant (the acquired 


Trade Regulation Reports 69,881 


Number 172—40 
1-20-61 


77 ,500 Court Decisions 

U.S. v. Maremont Automotive Products, Inc. 
company) to also file its consent to be bound by the decree. In that event both defendants 
were ordered to take such steps as may be necessary to cause the acquired company to 
divest itself of muffler manufacturing facilities to an approved person who would comply 
with the court’s requirements in order to increase competition in the field of muffler manu- 
facture. The acquired company was prohibited from disposing of specified machinery pend- 
ing divestiture, was ordered to maintain good repair, and to furnish technological information, 
supervisory personnel, and technical assistance to a purchaser. The manufacturer was 
prohibited from purchasing or distributing mufflers manufactured by its co-defendant or by 
the purchaser of the assets and from refusing to sell on non-discriminatory terms mufflers 
or other auto exhaust parts to any purchaser because such purchaser is also purchasing 
from the person who may buy the divested manufacturing facilities. Both defendants 
were also prohibited from future acquisitions without court approval for specified periods 


of time. 


See Acquisitions of Stock or Assets, Vol. 1, { 4209.550, Department of Justice Enforce- 


ment and Procedure, Vol. 2, J 8301.10, 8421. 


For the plaintiff: Robert A. Bicks, Assistant Attorney General, W. D. Kilgore, Jr., 
Paul A. Owens, Earl A. Jinkinson, Robert B. Hummel, Robert M. Dixon and John D. 


Shaw, Attorneys, Department of Justice. 


For the defendant: Earl E. Pollock, of Sonnenschein, Lautmann, Levinson, Rieser, 


Carlin & Nath. 


Final Judgment 


Rosson, District Judge [Jn full text]: 
Plaintiff, United States of America, having 
filed its complaint herein on December 9, 
1960; defendant Maremont having filed its 
answer to such complaint, denying the sub- 
stantive allegations thereof; and plaintiff and 
defendant Maremont having by their re- 
spective attorneys consented to the entry of 
this Final Judgment without trial or adjudi- 
cation of any issue of fact or law herein and 
without any admission by plaintiff or said 
defendant in respect to any such issue. 


Now, therefore, before any testimony has 
been taken and without trial or adjudication 
of any issue of fact or law herein and upon 
consent of the parties signatory hereto as 
aforesaid, it is hereby 


Ordered, adjudged and decreed, as follows: 


I 


[Jurisdiction] 


This Court has jurisdiction of the subject 
matter of this action and of the parties here- 
to under Section 15 of the Act of Congress 
of October 15, 1914, entitled “An act to 
supplement existing laws against unlawful 
restraints and monopolies and for other pur- 
poses,” commonly known as the Clayton 
Act, as amended, and the complaint sets 
forth a claim for relief against defendants 
under Section 7 of said Act. 


1 69,881 


II 
[Applicability] 


(A) The provisions of this Final Judg- 
ment applicable to either defendant shall 
apply to such defendant, its officers, directors, 
agents, employees, subsidiaries, affiliates, 
successors and assigns, and to all persons 
in active concert or participation with such 
defendant who receive actual notice of this 
Final Judgment by personal service or other- 
wise. None of the provisions of this Final 
Judgment shall apply or relate to activities 
Or operations outside of the United States, 
or to any purchaser of the assets as pro- 
vided in Section IV of this judgment; 

(B) The provisions of this Final Judg- 
ment applicable to defendant Saco-Lowell 
shall become effective upon such defendant 
filing in this action its consent to be bound 
by the terms of this Final Judgment. De- 
fendant Maremont is ordered and directed 
to cause defendant Saco-Lowell to file such 


consent to be bound no later than February 
28, 1961. 


III 
[Definitions] 
As used in this Final Judgment: 


(A) “Maremont” shall mean the defend- 
ant Maremont Automotive Products, Inc., 
with its principal office located at (Chicago, 
Illinois; 
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(B) “Saco-Lowell” shall mean the defend- 
ant Saco-Lowell Shops, with its principal 
office located at Boston, Massachusetts; 


(C) “Nu-Era” shall mean Nu-Era Cor- 
poration, with its principal office located at 
Rochester, Michigan, and being engaged in 
the sale of automotive mufflers for the re- 
placement market; 


(D) “Automotive mufflers” shall mean 
automotive mufflers for the after market, 
or original equipment market, or both; 

(E) “Person” shall mean any individual, 
partnership, corporation, association or other 
legal entity. 


IV 
[Divestiture Order] 


(A) Defendant Maremont is ordered and 
directed forthwith to initiate action to place 
it in a position to comply with the following 
terms of this Section IV, which shall be- 
come effective upon the filing by defendant 
Saco-Lowell of its consent to be bound as 
required by subsection (B) of Section II 
herein; 


(B) Defendant Saco-Lowell is ordered 
and directed, and defendant Maremont is 
ordered and directed to take such steps as 
may be necessary to cause Saco-Lowell to 
divest itself, as hereinafter provided, of all 
assets owned by Saco-Lowell used in or 
relating to the manufacture of automotive 
mufflers. Such assets shall consist of those 
assets itemized or described in Schedule A 
attached hereto and made a part hereof [not 
reproduced]. Upon such sale, Saco-Lowell 
shall also transfer and assign all its rights, 
title and interest in the Nu-Era contract to 
the purchaser, who shall assume all obliga- 
tions of Saco-Lowell accruing under the 
agreement on and after the date of such 
sale. The obligation of the defendants to 
transfer the contract between Saco-Lowell 
and Nu-Era shall be subject to obtaining 
the consent of Nu-Era (which consent de- 
fendants shall use reasonable efforts in good 
faith to obtain), but upon failure to obtain 
such consent the Court shall enter appropri- 
ate orders with respect to such contract. 

Divestiture of such assets shall be (i) to 
a person (other than AP Parts Corporation 
of Toledo, Ohio, Walker Manufacturing 
Company of Racine, Wisconsin, Arvin In- 
dustries of ‘Columbus, Indiana, and Inter- 
national Parts Corporation of Chicago, 
Illinois) approved by this Court who shall 
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have filed an undertaking with this Court 
that, if approved, those assets will be util- 
ized in the manufacture of automotive mufflers 
for the replacement market, with preference 
to be given to the person who expects to 
market such mufflers in the Eastern and 
Midwestern areas; and \(ii) upon terms and 
conditions which are acceptable to this 
Court, having due regard, among other things, 
for the fair market value of the assets and 
the necessity of effectuating a prompt di- 
vestiture in order to increase competition 
in the field of manufacture of mufflers for 
the replacement market and to free such 
assets from the control of defendants. Such 
sale shall be made in good faith and shall 
be absolute, unqualified and unconditional; 
provided, however, that if the assets are not 
sold for cash, nothing herein contained shall 
be deemed to prohibit the defendant Saco- 
Lowell from retaining, accepting and en- 
forcing a bona fide lien, mortgage, deed of 
trust or other form of security (except 
equity securities of the purchaser) on said 
assets for the payment of the price at which 
said assets are sold; provided, further, that 
should for any reason the assets be returned 
to the control of Saco-Lowell, defendants 
shall then dispose of such assets in accord- 
ance with the terms of this Section IV, with 
the time period to be computed from the 
date of the return of control; 


(C) Defendants shall have an exclusive 
period of six months from the effective date 
of subsection (B) of this Section IV within 
which to divest such assets. In the event 
that defendants have failed to accomplish 
the required divestiture within the said six 
months’ period, this Court will designate 
a broker, answerable to the Court and com- 
pensated by the defendants as determined 
by the Court, for the sole purpose of finding 
a buyer to accomplish the divestiture within 
six months to a person who qualifies under 
(i) of (B) above and on such terms and 
conditions as are approved by the Court. 
In the event of failure of the broker to find 
such a purchaser within the time designated, 
the Court shall extend his 'designation for a 
six-month period with instructions to find 
a purchaser of such assets who qualifies 
under (i) of (B) above, on such terms as 
the Court will approve, giving paramount 
consideration to the objective of this Final 
Judgment to divest the assets from owner- 
ship and control of the defendants, but en- 
deavoring to secure maximum compensation 
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for such assets; provided, however, that if 
no such sale has been accomplished at the 
end of the third six-month period as herein 
provided, the Court shall enter such further 
orders as it deems appropriate; 


(D) Pending the divestiture of the assets 
as required by this Section IV, defendants 
are enjoined from disposing of any machines, 
equipment or tools listed in Schedule A 
[not reproduced], and those assets shall be 
maintained in proper working order and 
repair; 

(E) The defendant Saco-Lowell is ordered 
and directed to furnish upon request of the 
purchaser of its muffler-producing facilities 
such technological information and make 
available such supervisory personnel and 
technical assistance as will be necessary to 
relocate, on premises made available by the 
purchaser, the machinery and equipment 
listed in Schedule A [not reproduced] and 
to effectively place such machinery and 
equipment in production on a going basis. 
The salary and expenses of such personnel 
shall be paid by the purchaser; 


(F) Defendant Maremont is enjoined and 
restrained from purchasing or distributing 
automotive mufflers manufactured by Saco- 
Lowell or by the purchaser of the assets 
covered by this Section IV, except that in 
the event that no other purchaser or dis- 
tributor is found after compliance with 
subsection (B) of Section V, defendant 
Maremont may purchase or distribute mufflers 
manufactured by Saco-Lowell pending the 
sale of the assets as directed by Section IV; 


(G) Defendant Maremont is enjoined and 
restrained from refusing to sell on non- 
discriminatory terms mufflers or other auto- 
motive exhaust system parts to any warehouse 
distributor, jobber, or other purchaser be- 
cause such purchaser is obtaining any of its 
requirements for mufflers or other auto- 
mobile exhaust system parts from the person 
acquiring the muffler-producing facilities from 
Saco-Lowell. 


Vv 
[Possible Contract Renegotiation] 


(A) With respect to any renegotiation of 
the contract price under paragraph 11 of the 
agreement between Saco-Lowell and Nu- 
Era, if Saco-Lowell still has its muffler 
manufacturing facilities, Saco-Lowell shall 
not demand an unreasonably high contract 
price as a condition of continuance of the 
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agreement for the balance of the term of 
the agreement; and in the event that Saco- 
Lowell and Nu-Era are unable to agree upon 
a fair contract price during any such re- 
negotiation, a fair contract price to be bind- 
ing on Saco-Lowell for this purpose shall 
be determined by an arbitrator to be selected 
by this Court, provided Nu-Era agrees in 
advance to be bound by the arbitrator’s 
decision and to renew on that basis; 


(B) In the event of termination of the 
Nu-Era contract, under circumstances not 
inconsistent with this Final Judgment, Saco- 
Lowell shall take such reasonable steps as 
may be necessary to secure another cus- 
tomer, or customers, for its output of 
mufflers. 


VI 
[Acquisitions Prohibited] 


(A) Defendants Maremont and Saco- 
Lowell are each enjoined and restrained 
from purchasing any stock or assets (except 
products in the normal course of business) 
of Nu-Era or the purchaser of the assets 
of Saco-Lowell as provided for in Section 
IV of this Final Judgment; 

(B) Defendants Maremont and _ Saco- 
Lowell are each enjoined and restrained, 
for a period of 3 years from the effective 
date of this Final Judgment as to such 
defendant, from acquiring any stock or as- 
sets (except products purchased in the nor- 
mal course of business) of any manufacturer 
of automotive mufflers; 


(C) Subject to the foregoing subsections 
(A) and (B), defendants Maremont and 
Saco-Lowell are each enjoined and restrained, 
for a period of five years from the effective 
date of this Final Judgment as to such de- 
fendant, from acquiring any stock or assets 
(except products purchased in the normal 
course Of business) of any manufacturer or 
distributor (except at retail) of automotive 
mufflers without the approval of this Court 
upon such defendant’s establishing to the 
satisfaction of the Court that any proposed 
acquisition will not substantially lessen com- 
petition or tend to create a monopoly in the 
manufacture, distribution or sale of automo- 
tive mufflers. For the purpose of this sub- 
section (C), the word “distributor” shall be 
deemed to include only those persons who are 
engaged in the sale of automotive mufflers 
in two Or more metropolitan areas; 

(D) Nothing contained in this Final Judg- 
ment, however, shall prohibit either defend- 
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ant from acquiring, directly or indirectly, 
any Or all of the assets or capital stock of 
any of its subsidiaries, or forming subsidi- 
aries and transferring thereto stock or assets 
of such defendant or of its subsidiaries, 


VII 
[Enforcement and Compliance] 


‘For the purpose of securing compliance 
with this Final Judgment and for no other 
purpose, and subject to all legally recognized 
privileges, duly authorized representatives of 
the Department of Justice shall upon writ- 
ten request of the Attorney General or the 
Assistant Attorney General in charge of the 
Antitrust Division to either defendant at its 
principal office, be permitted upon reason- 
able notice to such defendant: 


(a) Reasonable access in the presence of 
defendant’s counsel, during the office hours 
of such defendant, to the correspondence, 
memoranda and other records and docu- 
ments in the possession or control of such 
defendant which relate to any of the matters 
contained in this Final Judgment; 

(b) To interview officers or employees 
of such defendant, subject to the reasonable 
convenience of such officers and employees 
and of such defendant, who may have coun- 
sel present regarding any such matters; 


Cited 1960 Trade Cases 
U.S. v. Hamilton Mfg. Co. 
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(c) To require such defendant to submit 
such reports in writing with respect to any 
matters or activities of such defendant as 
may be necessary for the enforcement of 
this Final Judgment. 


No information obtained by the means 
provided in this Section VII shall be di- 
vulged by any representative of the Depart- 
ment of Justice to any person other than a 
duly authorized representative of the Execu- 
tive Branch of the plaintiff, except in the 
course of legal proceedings to which the 
United States is a party for the purpose of 
securing compliance with this Final Judg- 
ment, or as otherwise required by law. 


VIII 
[Jurisdiction Retained] 


Jurisdiction is retained for the purpose of 
enabling the parties herein to apply to this 
Court at any time for such further orders 
or directions as may be necessary or appro- 
priate in relation to the construction of or 
carrying out of this Final Judgment, for the 
modification of any of the provisions thereof, 
and for the purpose of the enforcement of 
compliance therewith and the punishment. of 
violations thereof. 


[f 69,882] United States v. Hamilton Manufacturing Co., Charles Bruning Co., Inc., 
Defiance Sales Corp., Dieterich-Post Co., Eugene Dietzgen 'Co., B. K. Elliott Co., Keuffel 
& Esser Co., The Frederick Post Co., and L. L. Ridgway Co., Inc. 


In the United States District Court for the Eastern District of Wisconsin. 


60-C-57. Filed December 20, 1960. 


Civil No. 


Case No. 1515 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Conspiracy—Boycott—Refusal to Deal—Price Fixing and Pricing Practices—Consent 
Decree.—A drafting products manufacturer and its principal distributors were ordered in a 
consent decree to terminate all contracts which fixed or attempted to fix resale prices for 
the manufacturer’s drafting furniture and were prohibited from entering into similar 
contracts for a period of three years. The defendants were also prohibited from entering 
into, adhering to, maintaining, reviving or claiming any rights under any contract, agree- 
ment or understanding among themselves or with any other person to, (1) fix prices, terms, 
or conditions for the sale of drafting furniture to any third person (lawful resale price 
contracts not restricted), (2) limit or restrict the person to whom, or the terms or conditions 
on which any person may resell such furniture, (3): boycott, (4) refuse to stock or offer 
for sale drafting furniture other than that of the manufacturer, (5) refuse to extend dis- 
counts to any third person on the manufacturer’s furniture. The defendants were also 
ordered to mail each wholesaler and retailer on their current distribution lists, a true and 


complete copy of this consent decree. 
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See Combinations and Conspiracies, Vol. 1, § 2005.533, J 2005.785, and Department of 
Justice Enforcement and Procedure, Vol. 2, { 8281.600. 


Conspiracy—Exclusive Dealing—Consent Decree.—A drafting products manufacturer 
and its principal distributors were prohibited in a consent decree from selling or offering 
to sell the manufacturer’s drafting furniture on the expressed or implied condition that the 
purchaser buy all or any porting of his other requirements from the defendants or that the 
purchaser not buy or deal in drafting furniture manufactured or sold by any other person. 
The manufacturer was individually prohibited from refusing to enter into or cancelling any 
contract with a wholesaler or any retailer because of his refusal to agree or adhere to any 
contract contrary to this consent decree and from impeding or restricting, or the attempt 
to do so, the free choice of any wholesaler in the selection of customers for the manu- 
facturer’s products. 


See Combinations and Conspiracies, Vol. 1, § 2005.690, and Department of Justice 
Enforcement and Procedure, Vol. 2, J 8281.300, J 8421. 


For the plaintiff: Robert A. Bicks, Assistant Attorney General, William D. Kilgore, 
Jr., Lewis Bernstein, Philip L. Roache, Jr., Charles F. B. McAleer, Joseph J. O’Malley and 
Allan J. Reniche, Attorneys, Department of Justice. 


For the defendants: A. F. Rankin for Hamilton Mfg. ‘Co., Steven E. Keane for Charles 
Bruning Co., Inc., James P. Brody for B. K. Elliott Co. and Defiance Sales Corp., W. 
Donald McSweeney and Kenneth K. Luce for Eugene Dietzgen Co., Henry M. Thullen 
and Ray T. McCann for Frederick Post Co., Kneeland A. Godfry for L. L. Ridgway Co., 


Inc., and T. L. Tolan, Jr., for Dieterich-Post Co. 


Final Judgment 


TEHAN, District Judge [Jn full text]: 
Plaintiff, United States of America, having 
filed its complaint herein on April 25, 1960, 
the defendants having appeared, and the 
plaintiff and the defendants,’ by their re- 
spective attorneys, having consented to the 
entry of this Final Judgment without trial 
or adjudication of any issue of fact or law 
herein, and without this Final Judgment 
constituting evidence or an admission by 
any party hereto in respect of any such issue; 


Now, therefore, before the taking of any 
testimony and without trial of adjudication 
of any issue of fact or law herein, and upon 
consent of the parties hereto, it is hereby 


Ordered, adjudged and decreed as follows: 
I 


[Jurisdiction] 


This Court has jurisdiction of the subject 
matter herein and of the parties hereto. 
The complaint states a claim upon which 
relief against the defendants may be granted 
under Section 1 of the Act of ‘Congress of 
July 2, 1890, entitled “An Act to protect 
trade and commerce against unlawful re- 
straints and monopolies,” commonly known 
as the Sherman Act, as amended. 


+The provisions of this decree do not apply 
to Keuffel & Esser Company. 
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II 
[Definitions] 

As used in this Final Judgment: 

(A) “Person” shall mean any individual, 
partnership, corporation, association or other 
legal entity; 

(B) “Hamilton” shall mean the defendant 
Hamilton Manufacturing Company; 

(C) “Drafting furniture” shall mean all 
furniture and equipment suitable for use in 
drafting, including but not limited to, draft- 
ing tables, drawing tables, drawing boards 
and files; 

(D) “Hamilton drafting furniture” shall 


mean drafting furniture manufactured or 
sold by defendant Hamilton; 

((E) “Wholesaler” shall mean any person 
who purchases drafting furniture for resale 
to persons other than consumers; 

\((F) “Retailer” shall mean any person who 
purchases drafting furniture for resale to 
consumers. 


Ill 
[Applicability] 


The provisions of this Final Judgnient ap- 
plicable to any defendant shall also apply 
to such defendant’s officers, directors, agents, 
employees, subsidiaries, successors and as- 
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signs, and to all persons in active concert or 
participation with such defendant who shall 
have received actual notice of this Final 
Judgment by personal service or otherwise. 


IV 
[Price-fixing Contracts Termination] 


The defendants are ordered and directed 
within thirty (30) days from the date of 
entry of this Final Judgment to terminate 
and cancel all contracts or agreements which 
fix or maintain or purport to fix or maintain 
resale prices of Hamilton drafting furniture 
and the defendants are each enjoined and 
restrained from entering into, adhering to 
or enforcing, directly or indirectly, the same 
or any other such contracts or agreements 
having a similar purpose or effect as to 
Hamilton drafting furniture for a period of 
three (3) years from the date of entry of 
this Final Judgment; provided, however, 
that any defendant may, at any time after 
termination of eighteen (18) months from 
the date of entry of this Final Judgment, 
apply to this Court, with reasonable notice 
to the Attorney General and opportunity 
for him to be heard, for modification or 
elimination of the restrictions of this Section 
IV for good cause shown. 


Vv 
[Practices Prohibited] 


The defendants are each enjoined and 
restrained from entering into, adhering to, 
maintaining, reviving or claiming any rights 
under any contract, agreement or under- 
standing among themselves or with any 
other person to: 

(A) Fix, establish, maintain or adhere to 
prices, discounts or other terms or condi- 
tions for the sale of Hamilton drafting fur- 
niture to any third person; 

(B) Limit or restrict the person to whom, 
or the terms or conditions on which any 
person may resell Hamilton drafting furniture; 


(C) Boycott or otherwise refuse to do 
business with any person or to maintain a 
system requiring any mutual approval of 
third persons to whom either may sell 
Hamilton drafting furniture; 

\((D) Refuse to stock or offer for sale, or 
prevent or attempt to prevent any other 
person from stocking or offering for sale, 
drafting furniture manufactured or sold by 
persons other than Hamilton; 
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(E) Refuse to extend discounts on Hamil- 
ton drafting furniture to any third person. 

The provisions of subsection (A); of this 
Section V, however, shall not restrict the 
right of any defendant to exercise such 
lawful rights which it may have to enter into 
resale price maintenance agreements, as to 
Hamilton drafting furniture, as provided in 
Section IV above. 


VI 


The defendants are each enjoined and re- 
strained from: 

(A) ‘Selling or offering to sell any Hamil- 
ton drafting furniture on the condition ex- 
pressed or implied, that the purchaser 
thereof buy all or any portion of his other 
requirements from such defendants or any 
of them; or 

((B) Selling or offering to sell Hamilton 
drafting furniture on the condition or under- 
standing, expressed or implied, that the 
purchaser not buy or deal in drafting furni- 
ture manufactured or sold by any other 
person. 


VII 


Defendant Hamilton is enjoined and re- 
strained from: 

(A) Refusing to enter into or cancelling 
any contract with a wholesaler or any re- 
tailer for the sale or distribution of Hamil- 
ton drafting furniture because of his refusal 
to agree or adhere to any contract, agree- 
ment or understanding contrary to any of 
the provisions of this Final Judgment; 

(B): Impeding or restricting or attempting 
to impede or restrict, directly or indirectly, 
the free choice of any wholesaler in the selec- 
tion of his customers for Hamilton drafting 
furniture. 

VIII 

[Notification of Wholesalers and Retailers] 

‘Defendants are each ordered and directed 
to mail, within ninety (90): days from the 
date of entry of this Final Judgment, a true 
and complete copy of this Final Judgment 


to each wholesaler and retailer on such de- 
fendant’s current distribution lists. 


IX 
[Enforcement and Compliance] 


For the purpose of securing compliance 
with this Final Judgment, duly authorized 
representatives of the Department of Justice 
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shall, upon written request of the Attorney 
General, or the Assistant Attorney General 
in charge of the Antitrust Division, and on 
reasonable notice to any defendant, made 
to the principal office of such defendant, be 
permitted (1), access during the office hours 
of the defendant to books, ledgers, accounts, 
correspondence, memoranda and other rec- 
ords and documents in the possession or 
under the control of the defendant relating 
to any subject matter contained in this 
Judgment and (2) subject to the reasonable 
convenience of the defendant and without 
restraint or interference from it to interview 
officers and employees of the defendant, 
who may have counsel present, regarding 
any such matters. Upon such written re- 
quest, said defendant shall submit such 
written reports with respect to any of the 
matters contained in this Final Judgment 
as from time to time may be necessary for 
the purpose of enforcement of this Final 
Judgment. No information obtained by the 
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means provided in this Section IX shall be 
divulged by any representative of the De- 
partment of Justice to any person other than 
a duly authorized representative of the 
Executive Branch of the plaintiff except in 
the course of legal proceedings to which the 
United States is a party for the purpose of 
securing compliance with this Final Judg- 
ment or as otherwise required by law. 


X 
[Jurisdiction Retained] 


Jurisdiction is retained for the purpose of 
enabling any party hereto to apply to this 
Court at any time for such further orders 
and directions as may be necessary or ap- 
propriate for the construction or carrying 
out of this Final Judgment, for the amend- 
ment or modification of any of the provi- 
sions thereof, for the enforcement of 
compliance therewith, and for the punish- 
ment of violations thereof. 


[f 69,883] Huerbinger Drug Co. of Glenview, Niles Drugs, Inc., and Phil Sacks, 
doing business as Phil Sacks Drugs v. Topp’s of Niles, Inc., and Darby Sales Co. 


In the Illinois Appellate Court for the First District. 


30, 1960. 


Interlocutory appeal from the Superior Court of Cook County. 


Sales Co, 


No. 48222. Dated November 


On Appeal of Darby 


Illinois Fair Trade Act 


Temporary Injunction—Effect of Answer Raising Possible Defenses—Suit by Retailer. 
—It was error to issue a temporary restraining order in a suit by one retailer against 
another where, even though admitting sales at a discount, the answer had presented legal 
questions which might justify such sales; if this were the case, a temporary restraining 
order (particularly one which, as here, would have permitted the respondent to maintain 
discount prices as to stock already on hand or on order) would upset the status quo, rather 
than maintain it. The proper procedure was to deny the restraining order, but bring 
the case to issue and hearing as quickly as possible. 


See Fair Trade, Vol. 1, J 3350.15. 


Kirey, Justice [Jn full text]: Plaintiffs, Topp’s of Niles, Inc., but the Chancellor 


retail druggists, seek a permanent injunction 
to restrain defendants, also retail druggists, 
from violation of the Illinois Fair Trade 


Act. Ill. Rev. Stat., ch. 121%, secs. 188-90 
(1959). They were denied relief as to 
| 69,883 


granted a temporary injunction restraining 
Darby Sales Company from selling certain 
drug products below Fair Trade prices. 
Darby has appealed from the order for the 
temporary injunction. 
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Plaintiffs operate drug stores which sell 
products bearing the trade names of certain 
manufacturers at Fair Trade prices. The 
Darby drug store sells similar products at 
discount. The temporary injunction permits 
it to sell at discount prices the pertinent 
products on hand or on order but prohibits 
its advertising, offering for sale or selling 
any additional similar products at discount 
prices. 


[Matter of Discretion] 


This is the first time in Illinois that a 
retailer has sought to enjoin another retailer 
from violating the Act, but defendant does 
not challenge the plaintiff’s right to sue it. 
The question is whether the Chancellor abused 
his discretion in issuing the injunction. 

We see no need of discussing the argu- 
ments with respect to the fact that when 
the order was entered there was on file a 
verified answer setting up matters in de- 
fense and that no reply had been filed. We 
think that there is no question of the Chan- 
cellor’s right to grant a temporary injunc- 
tion even in the face of Darby’s verified 
answer if in a reasonable exercise of his 
discretion he saw the necessity of preserv- 
ing the status quo or preventing irreparable 
injury. 43 C. J. S. Injunctions §17 (1945). 
We conclude that the posture of the plead- 
ings did not preclude the Chancellor’s exer- 
cise of discretion. 

Darby argues, however, that the instant 
injunction upset the status quo instead of 
retaining it. It claims that before the order 
was entered it was selling at discount prices 
and afterward was restrained from doing 
so. Plaintiffs, however, claim that Darby’s 
answer admits violation of the Fair Trade 
Act, and that the last lawful status quo 
before the violation is the one that must 
be maintained: Darby’s argument finds sup- 
port in Kabureck v. Stookey, 1 Ill. App. 2d 
181 (1954); Lee v. Hansberry, 291 Ill. App. 
517 (1937); Quinn v. The Fountain Inn, 218 
Ill. App. 260 (1920). But in those cases 
defendants who had taken advantage by 
wrongful conduct were seeking to have their 
wrongfully achieved status quo maintained. 
That is not true here. The Chancellor was 
not required to find that Darby was a 
wrongdoer because of its admitted price 
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cutting, since the proof might show it was 
justified in selling at discount. So we can- 
not say that the status quo in the instant 
case is necessarily that status before de- 
fendant began to sell the goods at a discount. 


The Chancellor sought to protect both 
plaintiffs and Darby. He restrained Darby 
from selling the commodities in question 
except those on hand or on order at the 
time of the injunction. This he thought 
would minimize the harm to the plaintiffs, 
to Darby, to the manufacturers and to the 
public. He further tried to minimize the 
harm to Darby by requiring plaintiffs to 
furnish a $10,000 bond to cover any Darby 
losses prior to ultimate hearing. 


The extraordinary remedy of temporary 
injunction restraining freedom must be care- 
fully granted and unless the need is reason- 
ably clear, the writ should not be issued. 
When the Chancellor entered the order, 
there was before him a novel proceeding 
with retailers seeking to enjoin another re- 
tailer under the Fair Trade Act; an answer 
setting up the defense of abandonment with 
an unresolved legal question arising as to 
whether a defense valid against the manu- 
facturers is valid against the plaintiffs; no 
showing of an emergency because the course 
of the case with respect to pleadings and 
the hearing had been unhurried; and the 
probability that the status quo was being 
upset rather than maintained. There also 
was an apparent inconsistency in the re- 
straint since there was a finding of irrepa- 
rable damage, but Darby was permitted to 
indulge the alleged unlawful conduct for 
several weeks. 


In view of these circumstances we think 
the Chancellor should have refused to grant 
the injunction and should have followed his 
original intention to bring the case to issue 
and to an early plenary hearing. This 
would have avoided the compromise order. 

For the reasons given we conclude that 
justice, equity and the development of law 
would be better achieved by reversing the 
order and remanding the cause with direc- 
tions to proceed with “deliberate speed” to 
a plenary hearing. 

Reversed and remanded with directions. 

BuRMAN and Murpuy, Judges, concur. 
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[| 69,884] Matter of Mead Johnson & Co. 


In the New York Supreme Court, New York County, Special Term, Part I. 
N. Y. L. J., No. 91, page 14. Dated November 10, 1960. 
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New York Fair Trade (Feld-Crawford) Act 


Fair Trade—Step-Up Enforcement Policy—Temporary Injunction Denial—A motion 
for an injunction on the ground that a step-up in enforcement activity justified the reversal 
of a previous ruling, was denied where the trial date was imminent, and the case was put 
at the head of the calendar for that date. 


See Fair Trade, Vol. 1, J 3440.34. 


McGivern, Justice [In full text]: This is 
a motion to restrain defendant pendente lite 
from selling defendant’s product ‘‘Metrecal” 
at retail below the minimum retail resale 
price. A previous motion for the identical 


now exist were not before the court which 
denied its application. It appears that the 
action is now on the Ready Calendar for 
trial for November 21, 1960. It may not 
be reached for trial on that date. The court 


relief was made by plaintiff and denied by 
Mr. Justice Klein on August 1, 1960. It is 
now asserted that since that decision plain- 
tiff’s enforcement program has been of such 
vigor and effectiveness that the facts which 


directs the calendar clerk to place this 
cause at the head of the calendar for No- 
vember 21, 1960. No serious prejudice will 
result by this disposition. The motion is, 
therefore, denied. 


[f 69,885] Alexander Rogers v. American Can Co., et al. 


In the United States District Court for the District of New Jersey. Civil Action No. 
684-58. Filed September 27, 1960. 


Sherman and Clayton Antitrust Acts 


Combinations and Conspiracies—Stockholders as Conspirators—Nominal Defendant. 
—The argument that a defendant corporation which owned 20% of the shares in an injured 
corporation could not be accused of conspiring with the latter corporation was rejected 
since it was not the sole stockholder, the injured corporation was only a nominal defendant, 
and the conspiracy complained of was between individual directors of the injured corpora- 
tion and the defendant corporation. Also, this was not the case of a corporation being 
charged of conspiring with a subsidiary. 


See Combinations and Conspiracies, Vol. 1, f 2005.400. 


Stockholder’s Derivative Suit—Nominal Defendant as Injured Party—Control by 
Other Defendants.—The fact that the party alleged to be injured in a stockholder’s 
derivative suit was a nominal defendant was not a bar to the action since it was not 
alleged that the nominal defendant, a corporation, was injuring itself. The reason for the 
injured party’s joinder as a nominal defendant was its alleged inability to express its 
independent will to join as a plaintiff due to the control exerted over it by the other 
defendants. 


See Private Enforcement and Procedure, Vol. 2, {| 9005.70. 


Antitrust Violations—Breach of Fiduciary Duty—Jurisdiction of Federal Court.— 
While allegations made in stockholder’s derivative suit reflected a theory of breach of 
fiduciary duty, the acts complained of were stated to be antitrust violations. While a 
plaintiff might have brought an action in a State court for breach of fiduciary duty, this 
would not bar him in the present action since any derivative suit which involves antitrust 
violations almost necessarily must involve some breach of fiduciary duty or mismanage- 
ment by officers or directors. 


See Private Enforcement and Procedure, Vol. 2, J 9007. 
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Stockholders Vote—Decision Not to Sue—Allegations of Continuing Violations.— 
Allegations in a stockholder’s derivative suit that the antitrust violations were of a con- 
tinuing nature rendered the decision of stockholders not to sue a ratification of the alleged 
antitrust violations. The re-election of those directors named as defendants in the suit 
amounted to a vote to have the same unlawful acts carried out in the future. This was 
not a business judgment vote which would bar the continuation of the derivative 
suit. A vote by stockholders specifically excluding any ratification of any antitrust 
violations, past, present, or future, premised on the assurance that no further violations 
would occur, which expresses the judgment of the stockholders that it would not be good 
business judgment to sue for past damages, would bar the suit. A vote can be a bar 
as to damages for that portion of the conduct prior to the complaint, but since the wrongs 
complained of were of a continuing nature and the prior injurious acts are inseparable 
from the acts subsequent to the filing of the complaint, this does not bar the suit itself. 


See Private Enforcement and Procedure, Vol. 2, § 9005.70. 
For the plaintiff: Milton, McNulty & Augelli by Charles J. Milton and Allan H. 


Klinger, Jersey City, New Jersey. 


For the defendants: Pitney, Hardin & Ward by Donald B. Kipp, for American Can 
Co.; Stryker, Tams & Horner by Emory C. Risley, for Metal & Thermit Corp.; Clapp & 
Eisenberg by Alfred C. Clapp, for C. J. Beasley, all of Newark, New Jersey. 


HartTsHorne, Judge [In full text]: Plain- 
tiff, Alexander Rogers, a stockholder of 
Metal & Thermit Corporation [hereinafter 
called M & TY], brings a derivative action 
on behalf of M & T against American 'Can 
Co. [hereinafter called Canco] and eight of 
twelve directors of M & T, some of whom 
are connected with Canco. M & T is also 
named as a defendant inasmuch as it has 
been unable to independently pursue this 
suit on its own behalf, and so that it will 
be a party to the action and subject to any 
orders of the Court as a result thereof. No 
relief is sought against M & T, but solely 
against the named directors and Canco. 
The relief sought is both injunctive to pre- 
vent continuation of alleged antitrust vio- 
lations, and for treble damages, the action 
being instituted under Sections 4 and 16 
of the Clayton Act, 15 U.S. C. A. §§ 15 and 
26, the jurisdictional sections. Violations of 
the antitrust laws are alleged under Sections 
1 and 2 of the Sherman Act and 7 and 8 of 
thes Clayton eact slo eUrpom GaAs §§ 12258 
and 19. The sole basis for jurisdiction in 
this Court is therefore exclusively by virtue 
of the Federal antitrust laws. Defendants 
presently move for dismissal of the com- 
plaint for failure to state a claim upon which 
relief can be granted, F. R. C. P. 12(b)(6) 
and for summary judgment under F. R. C. P. 
56 for lack of standing to sue on the basis 
of the established facts. 


[Stockholder Approval] 


This litigation has a past history which 
is material to the determination of the mo- 
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tions presently before the Court. In 1957 
plaintiff filed suit in this Court seeking relief 
similar to what he now seeks, but this Court 
dismissed without prejudice that earlier action 
on February 24, 1958, for failure on the part 
of the plaintiff to comply with F. R. C. P. 
23(b), in that plaintiff did not submit to the 
stockholders for their consideration the facts 
upon which this suit is based. Immediately 
thereafter plaintiff submitted to the manage- 
ment of M & T a resolution asking that the 
stockholders approve a suit by M & T against 
Canco and eight named directors and included 
a statement in support thereof. A proxy battle 
followed in which the management opposed 
the resolution, with the support of Canco, 
a substantial shareholder of M & T, while 
plaintiff, who also was a substantial share- 
holder, sought its approval. Of 799,012 
shares entitled to vote, 766,276 were repre- 
sented at the annual meeting. By a vote of 
579,945 to 185,731, the Rogers proposal was 
defeated. Included in that vote were Canco’s 
178,261 shares, which were voted in opposi- 
tion to the Rogers proposal, but not until 
after it was apparent that an independent 
majority of the shareholders had already 
cast their ballots to defeat the proposal. 
Eliminating both the Canco and individual 
director defendants’ stock interests, and the 
Rogers interests, there was nevertheless 
more than a majority of all eligible voting 
stock which voted against the Rogers proposal. 


[New Derivative Sut} 


‘Thereafter plaintiff reinstituted his anti- 
trust derivative suit and, after an amend- 
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ment of the complaint, defendants made the 
motions now before the Court. In the 
amended complaint plaintiff alleged intimi- 
dation of the stockholders when they voted 
against his proposal. Since the complaint 
was verified on information and belief, this 
Court ordered a preliminary hearing on the 
question of intimidation, because, if intimi- 
dation were in fact proven, the stockholder 
vote, of such importance otherwise, would 
have been a nullity. Plaintiff, by order of 
the Court, was directed to produce evidence 
in the form of depositions, in support of his 
allegation of intimidation. Plaintiff failed 
to submit clear evidence in that regard and 
has admitted his inability to support such 
an allegation. This resulted in the exclu- 
sion of paragraph 29(j) of the amended 
complaint [the intimidation allegation] from 
consideration on these defendants’ present 
motions. 


M & T is a corporation organized under 
the laws of the State of New Jersey and 
among its activities is the purchase and 
detinning of tin plate scrap, the sale of 
such detinned steel scrap to steel manufac- 
turers and the sale or use of the tin re- 
covered in the detinning process. Canco 
is the principal supplier of tin plate scrap 
to M & T. 


Plaintiff contends that this action is brought 
on behalf of M & T, to liberate M & T 
from the illegal control exerted over it 
by the various defendants. Plaintiff further 
alleges past and prospective injury to M & T 
from the actions of the defendants. In 
paragraphs 30(a) through 30(e) of his 
amended complaint plaintiff sets forth the 
alleged injury to M & T that has resulted 
from these actions of the defendants. Such 
injury allegedly precludes M & T from 
actively competing in the open market for 
the purchase of tin plate scrap and also 
has caused the arbitrary fixing of prices 
by Canco, preventing M & T from seeking 
a more competitive price on the open mar- 
ket. Plaintiff clearly indicates that the 
injuries that M & T suffers, and for which 
he sues derivatively, and that the acts com- 
plained of which have produced these in- 
juries, not only occurred in the past but 
have continued up until the filing of the 
complaint, and their harm to M & T through 
the violation of the antitrust laws will con- 
tinue into the foreseeable future. 
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[Dismissal Sought] 


Defendants move for a dismissal under 
F, R. C. P. 12(b)(6) on the theory that 
a suit under the antitrust laws requires 
proof of injury to the plaintiff and that, 
since M & T is named as a defendant it 
is an impossibility for M & T to claim that 
it is injuring itself, Secondly, defendants 
contend that the shareholder vote not to 
bring suit against the defendants Canco 
and the eight directors is a bar to the 
derivative suit, in that the decision of the 
shareholders amounted to an expression ot 
business judgment not to involve the cor- 
poration in protracted litigation. 


As to defendants’ first contention, the 
readily apparent answer is that the com- 
plaint does not allege that M & T is will- 
fully injuring itself. In paragraph 8(j) of 
the amended complaint it is stated that the 
reason M & T is named as a defendant is 
that it is unable to express its independent 
will to join as a plaintiff, due to the control 
exerted over it by the other defendants. 
Thus, as in other derivative suits, M & T, 
for whose benefit the action is brought, 
is named as a nominal defendant only, 
not injuring itself or anybody else. 


Plaintiff alleges in his amended complaint 
injury to M & T and such allegations must 
be deemed to be true for purposes of this 
motion. Thus the requirements of injury 
or threatened injury to the beneficial plain- 
tiff is satisfactorily set forth. In Gomberg 
v. Midvale Co. [1955 Trape Cases J 68,238], 
157° F. “Supp: 132 (E. D. Pa: 1955) ~the 
only injury complained of was possible 
liability of the corporation, for whose bene- 
fit the suit was brought, in a future action 
against it for antitrust violations. In his 
opinion Judge Ganey, at page 142, summed 
up the requisite allegation of injury neces- 
sary to maintain a suit under the Clayton 
Act: 


“In sum the injury which the laws en- 
vision is the injury to the economy of 
the plaintiff by virtue of restrictions of 
trade or something that proximately flows 
from it, in the competitive field in which 
it is engaged when the illegal act is com- 
mitted.” 


That is exactly what plaintiff alleges here. 
To prove such injury may indeed be a 
formidable hurdle to negotiate, but that 
does not bar the plaintiff at this stage of 
the proceedings. See also Conference of 


© 1961, Commerce Clearing House, Inc. 


Number 171—91 
1-5-61 


Studio Unions v. Loew's Inc, [1950-1951 TRaAvE 
Cases 62,953], 193 F. 2d 51, 54 and 55 
(9 Cir. 1951), cert. den. 342 U. S. 919 (1952); 
Beegle v. Thomson [1940-1943 Trape Cases 
7 56,291], 138 F. 2d 875, 888 (7 Cir. 1943). 


Furthermore, nowhere does Rogers seek 
relief for himself as an individual stock- 
holder. Thus no impediment presents itself 
in that regard. 


[Breach of Fiduciary Duty] 


Defendants raise the point that in reality 
this is an intracorporate dispute based upon 
an alleged breach of fiduciary duty owed 
by. directors, officers and stockholders to 
the corporation, and as stich is not prop- 
erly cognizable by this Court, which has 
jurisdiction here solely under the antitrust 
laws. While it is true that certain alle- 
gations in this case reflect a theory of 
breach of fiduciary duty, the acts com- 
plained of are stated to be antitrust vio- 
lations and it is these alleged violations for 
which relief is sought. It may very well 
be that plaintiff could have brought an 
action in a State court for breach of fi- 
duciary duty, but that fact should not bar 
him here when he alleges antitrust law 
violations. Indeed, any derivative suit which 
involves antitrust violations almost neces- 
sarily must involve some breach of fiduciary 
duty or mismanagement by officers or di- 
rectors, since they have guided the corpo- 
ration into activities which violate the law, 
or at the very least, have acquiesced in such 
conduct. 


The case of Meyer v. Kansas City Southern 
Railway Co. [1932-1939 Trave Cases J 55,122], 
84 F. 2d 411 (2 Cir. 1936), cert. den. 299 
U. S. 607 (1936) is cited by the defendants 
to support their contention in this regard. 
Meyer no longer appears to be controlling, 
even in the Second Circuit, in view of the 
recent case of Fanchon and Marco v. Para- 
mount Pictures [1952-1953 TrapE CASES 
{ 67,452], 202 F. 2d 731 (2 Cir. 1953). At 
any rate, Meyer attempted to base jurisdic- 
tion on the then 28 U. S. C. A. 41 on the 
grounds that the relief sought depended 
on the construction of Federal laws. Juris- 
diction was not based on the Clayton Act, 
as here. Thus the Court said that a breach 
of fiduciary duty issue could be dealt with 
quite apart from the fact that such breach 
involved the antitrust laws. The Court 
therefore held that no jurisdiction under 28 
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U.S. C. A. 41 existed, since a determina- 
tion of antitrust violations was not neces- 
sarily involved. 


[Joinder of Law and Equity] 


Furthermore, though it is true that in dictum 
the Court referred to Fleitmann v. Welsbach 
Street Lighting Company, 240 U. S. 27 (1916) 
and United Copper Securities Co. v. Amal- 
gamated Copper Co., 244 U. S. 261 (1917) 
indicating that a derivative suit, being equi- 
table in nature, would not lie for an anti- 
trust treble damage suit, then on the law 
side, the joinder of law and equity under 
the F. R. C. P., particularly Rule 2, would 
appear to have erased this old procedural 
bar. Fanchon, supra; Ramsburg v. American 
Investment Company of Illinois [1957 Trapr 
CAsEs § 68,817], 231 F. 2d 333 (7 Cir. 1956); 
Schectman v. Wolfson [1957 TrapE CASES 


$68,700], 244 F. 2d 537 (2 Cir. 1957) ; Cogan 


v. Shenley Industries, 20 F, R. D. 4 (D. Del. 
1956) ; and Gomberg, supra. Judge Clark, in 
particular in Fanchon, illustrates the changed 
situation resulting from the modern Fed- 
eral procedural structure and signifies that 
the procedural difficulties envisioned by Jus- 
tice Brandeis in Copper no longer burden 
the Federal courts. 


As for Continental Securities Co. v. Mich- 
igan Central Railroad Co., 16 F. 2d 378 (6 
Cir. 1926); cert. den. 274 U. S. 741 (1926), 
that case involved a suit by a private stock- 
holder seeking relief by way of forced 
dissolution of control by one defendant 
[New York Central] of the other defend- 
ant [Michigan Central], plaintiff being a 
minority stockholder of the latter railroad. 
It appears to have been a derivative action, 
but the Court, at page 379, talks in terms 
of a private suit by a stockholder seeking 
injunctive relief for itself by freeing Michi- 
gan Central from the “yoke” of the New 
York Central. However, the Court there, 
after discussing the above, felt that the 
reasons for injunctive relief had no merit, 
on the theory that the plaintiff became a 
stockholder in Michigan Central after the 
alleged illegal acts had been completed, 
distinctly not the case here. The Court 
also implied that the relief asked [disso- 
lution] was beyond the reach of Section 
16 of the Clayton Act, although admitting 
that an injunction against continued viola- 
tion might be proper. Without discussing 
the merits of this reasoning, it would not 
appear applicable to the instant case. When 
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and if the time arrives for this Court to 
determine the scope and nature of the equi- 
table relief, then it will be necessary to 
ascertain what the appropriate relief should 
be. Certainly there can\be no doubt that 
Section 16 of the Clayton Act affords a 
remedy by way of injunctive relief in some 
form. 


[National Policy] 


As to defendants’ second contention, i.e., 
the question of “business judgment’, a more 
difficult situation is presented. Here we 
not only have conflicting views in various 
jurisdictions, but significant aspects of policy 
as to corporate law that are involved. Un- 
der Rule 23(b) F. R. C. P. the exhaustion 
of intracorporate remedies is required. This 
was accomplished. To say now that, hav- 
ing exhausted these remedies, plaintiff is 
barred, would be to make the requirement 
almost meaningless. 
reasons for requiring a stockholder vote. 
Perhaps the stockholders will be able to 
effect a satisfactory intracorporate settle- 
ment. Perhaps they can persuade the di- 
rectors to bring the action. Perhaps they 
will take over the action themselves. Fi- 
nally, they can, of course, as they did here, 
reject the idea entirely. Obviously going 
first to the stockholders has many practical 
advantages. However, in and of itself, a 
negative disinterested shareholder vote should 
not be a bar to the continuation of the de- 
rivative suit under all circumstances. And 
this is especially so where the action is 
based solely on Federal antitrust law, which 
is here allegedly violated by the defendants. 
These laws express an important nationwide 
public policy. Obviously it is unlawful to 
violate them. It would seem equally obvious 
that it would be legally impossible to ratify 
their violation. Further, it would be equally 
unlawful to conspire and agree to violate 
them in the future. Nor could such an 
agreement be lawfully ratified. In fact, 
the antitrust acts themselves provide for 
equitable intervention under such circum- 
stances, Thus any attempt by corporate 
stockholders by vote or otherwise, to ratify 
such illegal acts in the past, or to conspire 
to that end in the future, would be a nullity, 
calling for the intervention of equity to 
prevent the effectuation of such conspiracy 
in the future, and entitling the corporation 
to damages for its injuries in the past. 

So much for the effect of a stockholder 
vote to ratify the acts of third parties in 
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violation of the antitrust laws which injure 
the corporation. Since the vote is a nullity, 
obviously it cannot bar a suit by the injured 
corporation, or a derivative suit by a 
minority stockholder, to obtain relief. 


[Stockholder Ratification] 


However, there may be a question whether 
or not such vote was actually a ratification 
of the violation of the antitrust laws, past, 
present and future. If it were not, then it 
might be lawful. For instance, if the vote 
stated specifically that the stockholders in 
such vote in nowise intended to ratify the 
past violation of the antitrust laws or to 
authorize such a violation in the future, but 
only expressed the judgment of the stock- 
holders that it would not be the exercise of 
good business judgment to sue for the past 
damages, now that they were assured that 
no future violations would occur, under 
such circumstances the vote would not con- 
stitute a ratification of such antitrust vio- 
lations. Such being the case, the vote would 
bar a derivative stockholder’s suit such as 
the present. And such would seem to be 
the distinguishing feature between the au- 
thorities, some of which hold that a stock- 
holder vote does bar such a derivative suit 
as that here, and others that it does not. 
Thaat a stockholder vote does bar such a 
suit, see S. Solomont & Sons Trust v. New 
England Theatre Operators, 93 N. E. 2d 241 
(Sup. Mass. 1950); United Copper, supra; 
Post v. Buck’s Stove and Range Co., 200 F. 
918 (8 Cir. 1912). That it does not, see 
Gottesman v. General Motors [1959 TRADE 
Cases J 69,393], 268 F. 2d 194 (2 Cir. 1959); 
Mayer v. Adums, 141 A. 2d 458 (Sup. Del. 
1958); Stegman wv. Electric Vehicle Co., 72 
N. J. Eq. 403 (E. & A. 1907); Continental 
Securities v. Belmont, 99 N, E. 138 (Ct. App. 
NowvyY...1 912). 


Rule 23(b) had its origin in Equity Rule 
94, 104 U. S. X, which was promulgated by 
the Supreme Court after the decision in 
Hawes v. Oakland, 104 U. S. 450 (1882). 
Hawes presented the Supreme Court with the 
further problem of a flood of collusive 
diversity litigation, thus establishing the 
requirement of the exhaustion of corporate 
remedies. Further, the language in Hawes, 
at page 462, implies that, should the stock- 
holder vote be negative, the plaintiff would 
be barred. This, defendants contend, gives 
to 23(b) substantive as well as procedural 
effect. However this may be, the substan- 
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tive effect was not so broad as to amount 
to a complete bar. For, in Hawes, the act 
complained of by the plaintiff may have 
been ultra vires the corporation, but it was 
not a violation of positive law, as here, and 
the Court indicates broad categories of 
situations where a derivative suit would lie, 
despite such a stockholder vote. 


[Expression of Business Judgment] 


Defendants say that the decision not to 
sue was an expression of business judgment 
and as such is a bar to this suit on the 
authority of United Copper, supra, Solomont, 
supra, and urge this Court to follow that 
Massachusetts rule. Copper did not involve 
a stockholder vote and so the statements 
in that regard were dicta. Furthermore, in 
Copper the defendants did not include di- 
rectors of the injured corporation, nor was 
the corporate defendant a major stock- 
holder of the injured corporation, nor was 
such injured corporation participating against 
its will in the alleged conspiracy, all of 
which are alleged in the present case as ad- 
ditional aggravating factors. Here also 
plaintiff alleges a continuing wrong in- 
jurious to M & T that is presumably still in 
existence, and very clearly continued up to 
the filing of the complaint. In Copper it 
would appear that the antitrust violation 
was a past act against which only treble 
damages were sought. 


[Continuing Situation] 


Solomont, supra, involving a stockholder 
vote, and Post, supra, involving a director 
vote, also involved a past act, unlike the 
continuing situation here, and are dis- 
tinguishable on that basis. In Solomont 
the act complained of was a violation of the 
antitrust laws but the Court there said the 
stockholder decision not to sue was sepa- 
rate and distinct from the illegal act itself, 
and considered that vote a bar to the plain- 
tiff, This was probably because “There 
were detailed findings as to the reasons 
underlying the votes of the several stock- 
holders * * * each did not consider it in 
the best interest of Netco [plaintiff] to 
bring suit,” Solomont, supra, p. 245, i.e., 
voters did not ratify illegal acts, but, despite 
illegal acts, thought it unwise to sue, for 
economic reasons perhaps. However, this 
question of whether a vote not to sue is or 
is not a ratification of the act upon which 
the suit would be based is a much debated 
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one. See 73 Harv. L. Rev. 746, at p. 762, and 
Kessler & Co, v. Ensley Co., 123 F. 546 (Cir. 
Ct. Ala, 1903); Siegman v. Electric Vehicle 
Co., supra Mayer v, Adams, supra. In Sieg- 
man the opposite view from Solomont was 
adopted in that the New Jersey court there 
stated that a vote not to sue was in reality 
an attempt at ratification of the illegal act, 
which was therefore unlawful. 


[Adherence to New Jersey Law] 


At this point it may be well to note that 
the difficult question of whether this Fed- 
eral court, in a case based on Federal law, 
should adhere to New Jersey law on the 
issue. of corporate ratification, quite obvi- 
ously a matter of corporation law, is pre- 
sented. Since this court reaches a decision 
basically consistent with New Jersey law, 
as espoused in Siegman, that question need 
not be dealt with here. 


Before returning to the question posed 
by the conflicting views of Solomont and 
Siegman, an additional contention of the 
defendants should be dealt with. They cite 
Escoett v. Aldecress Country Club, 16 N. J. 
438 (1954) for the proposition that a share- 
holder vote is not limited to the alternatives 
of ratification or disaffirmance. Aldecress 
does say that, even where the wrong was 
not ratifiable, there may well be situations 
requiring the presentation of the facts to 
the shareholders. In fact, as noted earlier 
in this opinion, there are various practical 
reasons why this is a sensible approach. 
Nevertheless, Aldecress does not say that 
once the shares vote not to sue plaintiff is 
barred. 


In determining whether a stockholder 
vote not to sue is an exercise of business 
judgment or an attempt to ratify an al- 
legedly illegal act, we must examine the 
facts alleged in that regard in the complaint 
under attack. For criticism of the Massa- 
chusetts rule, see Carroll v. N. Y., New 
Haven and Hartford Railroad, 141 F, Supp. 
456 (D. Mass. 1956) and Pomerantz v. 
Clark, 101 F. Supp. 341 (D. Mass. 1951). 
Also see discussion of this troublesome 
problem in the Harvard Law Review article 
noted above. In that article the author 
suggests the existence of a rebuttable pre- 
sumption that a vote not to sue amounts to 
ratification. The difficulty with this detailed 
factual approach is the impracticality of 
clearly determining just why the stock- 
holders voted as they did. There may be 
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as many reasons as there are stockholders. 
Add to this the unlikely situation that any 
particular shareholder would be willing to 
admit he voted as he did because he liked 
the idea of violating the antitrust laws, or 
that he disliked the minority shareholder 
who is bringing this suit, These are but 
sample illustrations of the problems such 
an approach would create. 


[Attempted Ratification of Alleged 
Wrong] 


At any rate, a careful consideration of 
the complaint herein leads to no other con- 
clusion than that the vote of the share- 
holders was an attempt at ratification of the 
alleged wrong. This is so because the com- 
plaint alleges a continuation into the future 
of the violation of the antitrust acts com- 
plained of as having occurred in the past, 
and because of the election by this vote as 
new directors, of the very directors who 
carried on this conduct in the past. This 
shows the evident acquiescence of the 
voting stockholders in the carrying on of 
these same allegedly unlawful activities in 
the future. More specifically, the complaint, 
in section 26, alleges “a continuing com- 
bination, conspiracy and agreement to re- 
strain and monopolize interstate trade and 
commerce.” It says that this conspiracy 
included the acquisition by ‘Canco of the 
M & T common stock, so that thereafter 
M & T would operate either as a wholly 
owned subsidiary of Canco or as one of its 
divisions. This had apparently not yet taken 
place when the complaint was filed. The 
complaint also alleges that the individual 
defendants would as M & T’s directors and 
officers insure to Canco its future entrench- 
ment as the principal supplier of M & T’s 
tin plate scrap. It further alleges that 
Canco and the individual defendants would 
use M & T to fix the price of tin plate 
scrap in the several market areas in the 
United States. The complaint finally charges 
not only that Canco controlled the M & T 
directors, but that the above mentioned 
conspiracy was aimed to bring about in 
essence a merger of M & T into Canco, for 
the benefit of Canco and in contravention 
of the antitrust laws. 


All these allegations of the complaint 
clearly indicate the illegal action of the 
defendants, including the M & T directors, 
in the past. Thus when the stockholders 
voted to reelect these same directors, they 
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essentially voted, as the complaint alleges, 
to have these same illegal acts carried out 
in the future. Obviously this vote was not 
one as in Solomont, simply that it was un- 
businesslike to sue for past damages and 
thus involve M & T in a long continued 
and exceptionally complicated litigation. It 
was a vote that the stockholders not only 
approved of the allegedly illegal acts of 
their own directors with Canco, but that the 
stockholders wanted these same methods to 
be continued in the future by these re- 
elected director defendants. 


[Shareholder Vote Not a Bar] 


Since the shareholder vote is equivalent 
to an attempted ratification of these alleged 
antitrust violations, and was not purely an 
expression of business judgment, the vote 
will not. serve as a bar to the bringing of 
the present suit. Siegman, supra; Gottesman, 
supra; Continental Securities Co. v. Belmont, 
supra, It would be. unthinkable to allow 
the ratification of violations of Federal law 
to serve as a bar to a suit for redress of 
the injuries sustained thereby where Con- 
gress by specific enactments has provided 
for such redress as a matter of public 
policy. 


[Conspiracy] 


At the oral argument defendants raised 
some additional points which should be dis- 
posed of. First, the case of Goldlawr Inc. 
v. Shubert, et al. [1960 TRADE CASES 
J 69,623], 276 F. 2nd 614 (3 Cir. 1960) is 
cited for the principle that the stockholders 
of a corporation cannot conspire with that 
corporation.. There the stockholder owned 
100% of the stock and managed the corpo- 
ration. In essence he was the corporation. 
Here defendant Canco owns but approxi- 
mately 20% of the stock of M & T. Fur- 
thermore, the conspiracy complained of here 
was between individual directors of M & T 
and Canco, with M & T being brought into 
the picture against its will. Nor is this a 
case of a parent and a subsidiary involved 
in a conspiracy. See Kiefer-Stewart Co. v. 
Joseph E. Seagram & Sons [1950-1951 TRave 
Cases { 62,737], 340 U. S. 211 (1951). 
Goldlawr has no application to the instant 
case. 


[Past Acts] 


Second, defendants contend that if rati- 
fication resulted from the continuance of the 
wrong, at least that portion of such con- 
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duct that occurred prior to the complaint 
and for which treble damages are sought, 
should be dismissed, since the vote not to 
sue was as to those past acts purely a 
matter of business judgment. This argu- 
ment overlooks the fact that the wrongs 
complained of are not separable by periods 
of time, but are in the form of a continuing 
policy. The injurious acts prior to the filing 
of the complaint, continuing up to and pre- 
sumably past such filing, are one and in- 
separable. It would be unrealistic to say 
that the shareholders voted on the one hand 
as purely a matter of business judgment not 
to sue for conduct up to the time of the 
vote, and on the other hand, and in the 
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same breath, voted to ratify the continuance 
of that conduct in the future. It,is hard to 
imagine that the shareholders were not 
ratifying at the same time identical acts 
that occurred five minutes before and five 
minutes after their vote, There was but one 
vote, not two. 

It might be well to note that this. case 
is not a “strike suit.” Here the plaintiff 
is a substantial stockholder of M & T. 
Thus the usual forebodings as to such suits 
are not present. . 

Defendants’ motion to dismiss, and for 
summary judgment, is denied. An order 
may be entered accordingly. 


[f] 69,886] State of Minnesota by J. W. Clark, its Commissioner of the Department 
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Appeal from the Minnesota District Court for the Second Judicial District. Stewart, 
District Judge. 


Ramsey County. No. 113%-38164. Filed 


Minnesota Unfair Trade Practices Act 


Sales Below Cost—Violation—Intent or Effect as Prerequisite—The mere fact that 
a food store chain had made sales below cost and had advertised giveaways, did not 
establish a violation of Section 325.04. The sale or advertisement must be coupled with 
the purpose or with the effect of injuring a competitor or destroying competition. The 
rule in the Wolkoff case was not affected by the 1957 amendment which substituted the 
italicized “or” for “and”. Here, the State had established by affidavits that some sales 
below cost had been made and ‘some giveaway programs advertised, but even the strongest 
affidavit had merely shown that the deponent had a 20 per cent drop in his sales volume 
which he attributed to the advertising of the defendant and others, but failed to show that 
the deponent operated a store in the vicinity of any of the defendant’s stores or that he 
was injured. This was not a showing that the defendant’s sales or giveaway programs 
were made for the purpose or effect of injuring a competitor or destroying competition 
which was necessary for a prima facie showing of a violation. 


See Sales Below Cost, Vol. 2, 7151.25, 7201.25. 


Sales Below Cost—Injury or Destruction of Competition—Showing Needed for a 
Temporary Injunction—A prima facie showing of a violation of the Minnesota Unfair 
Trade Practices Act which would have justified a permanent injunction, if proved on trial, 
must be made before a temporary injunction can be justified. The court refused to adopt 
the “so-called doctrine of incipiency”, under which an injunction could issue on the threat 
or possibility of an injury to competition. 

See Sales Below Cost, Vol. 2, J 7255.25. 


Sales Below Cost—Temporary Injunction—Prerequisite of Intent or Effect for 
Prima Facie Showing.—The sales below cost by a food store chain did not constitute a 
prima facie violation of the Minnesota Unfair Trade Practices Act under Sections 325.06 
and 325.52 sufficient to justify a temporary injunction where an intent or effect to injure 
a competitor or destroy competition was not shown. By the language of Section 325.52, 
sales below cost must be coupled with the prerequisite intent or effect. Under Section 
325.06 when a vendor seeks to establish a defense, failure to request a determination of 
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the manufacturers price, establishes prima facie lack of “good faith”, but before these 
defenses come into play, there must be a prima facie showing of a violation. Such showing 


was lacking here. 


See Sales Below Cost, Vol. 2, § 7255.25. 


For the respondent: Walter F. Mondale, Attorney General, John H. Sandor, Special 
Assistant, and Sydney Berde, St. Paul, Minnesota. 


For the appellant: Milton H. Altman of Lipschultz, Altman, Geraghty & Mulally, 


St. Paul, Minnesota. 


Amicus Curiae: C. Donald Peterson of 


Haertzen, Minneapolis, Minnesota. 
Reversing 1960 Trade Cases {[ 69,790. 


Syllabus 


1. To constitute a violation of Minn. St. 
325.04, et seq., as they now read, sales or 
offers of sales of goods at less than cost or 
giveaway programs must be coupled with the 
purpose or with the effect of either injuring 
a competitor or destroying competition. 

2. Before a temporary injunction may be 
issued in a case of this kind, a prima facie 
showing of stich violation of the act as 
would justify issuance of a permanent 
injunction upon a trial must be made. 

3. The showing made for a temporary 
injunction does not justify its issuance. 

4, Amicus curiae may not raise issues as 
to the constitutionality of a statutory pro- 
vision when such issue is not raised by the 
parties to the action. 

Reversed. 

Opinion 
Knurson, Justice [In full text]: This is 


an appeal from an order granting a tempo- 
rary injunction. 


[Applicable Statutes] 


The action arises out of an alleged viola- 
tion of our statutes, formerly designated as 
“Minnesota Unfair Discrimination and 
Competition Act,’ now more popularly re- 
ferred to as the “8% law.” In order to have 
the facts involved in this proceeding in clear 
perspective, it is necessary to have in mind 
the applicable statutes. 

Minn. St. 325.04, as far as here material, 
reads: 


“Any retailer * * * engaged in busi- 
ness within this state, who sells, offers 
for sale or advertises for sale, any com- 
modity, article, goods, wares, or mer- 


1 Section 325.48, subd. 2, provides that willful 
violation of § 325.04 is a misdemeanor. 
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chandise at less than the cost thereof to 
such vendor, or gives, offers to give or 
advertises the intent to give away any 
commodity, article, goods, wares, or 
merchandise for the purpose or with the 
the effect of injuring a competitor or 
destroying competition, shall be guilty of 
unfair discrimination; and, upon convic- 
tion, subject to the penalty therefor pro- 
vided in section 325.48, subdivision 2.”’ 


Section 325.06 provides a number of 
exceptions to § 325.04 and, as far as material 
here, reads: 


“The provisions of section * * * 
325.04 * * * shall not apply to any sale 
made: 

a 


“(4) In an endeavor made in good faith 
to meet the legal prices of a competitor 
selling the same commodity, articles, 
goods, wares, or merchandise in the same 
locality or trade area. 


“The price of a retail competitor which ts 
less than eight percent above the manufac- 
turer's published list price less his published 
trade discounts where the manufacturer 
publishes a list price, or in the absence of 
such a list price less than eight percent above 
the actual current delivered invoice or re- 
placement cost without deducting customary 
cash discounts plus the amount of any excise 
or sales tax shall be prima facie evidence 
that it is not a legal price, within the 
meaning of this section. 

* * * 


“Any retailer * * * may request the com- 
missioner of the department of business 
development to ascertain and disclose to him, 
the current manufacturer's published list 
price less published trade discounts on any 
commodity, article, goods, wares, or mer- 
chandise, and is shall then be the duty of the 
commissioner of the department of business 
development, within 48 hours of such re- 
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quest, to ascertain and disclose to the person 
making such request, the current manufac- 
turer’s published list price less published 
trade discounts. 


“Failure to make such request by any per- 
son before reducing his price on any com- 
modity, article, goods, wares, or merchandise 
below his cost shall be prima facie evidence 
of not acting in good faith within the mean- 
ing of this paragraph.” (Italics supplied.) 


Section 325.52, as far as material, reads: 


“Any sale made by the retail vendor at 
less than eight percent above ithe manufac- 
turer’s published list price, less his published 
trade discounts, where the manufacturer 
publishes a list price; or, in the absence of 
such list price, at less than eight percent 
above the actual current delivered invoice 
or replacement cost, without deducting 
customary cash discounts, plus, in either 
case, the amount of any excise or sales 
tax imposed on such merchandise subse- 
quent to the purchase thereof and prior 
to the resale thereof, for the purpose or 
with the effect of injuring a competitor or 
destroying competition, shall be prima 
facie evidence of the violation of sections 
325.02 to 325.07. 


“No prosecution shall be had nor any 
action at law for damages or injunctive 
relief shall lie where the vendor sells at a 
price not less than 15 percent above the 
manufacturer’s published list price, less 
his published trade discounts, where the 
manufacturer publishes a list price; or, in 
the absence of such a list price, at not less 
than 15 percent above the current deliv- 
ered invoice or replacement cost, without 
deducting customary cash discounts, plus, 
in either case, the amount of any excise or 
sales tax imposed on such merchandise 
subsequent to the purchase thereof and 
prior to the resale thereof.” 


Section 325.49, as far as material, reads: 


“In addition to the penalities provided in 
section 325.48, subdivision 2, clause (1), 
the courts of this state are hereby vested 
with jurisdiction to prevent and restrain 
violations of sections 325.02 to 325.07. 
Any person, partnership, corporation, or 
association damaged, or who is threatened 
with loss or injury, by reason of a viola- 
tion of these sections shall be entitled to 
sue for and have injunctive relief in any 
court of competent jurisdiction against 
any damage or threatened loss or injury 
by reason of a violation thereof and for 


2 This proceeding is not brought by a person, 
partnership, corporation, or association dam- 
aged, or who is threatened with loss or injury, 
by reason of a violation of these sections, so 
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the amount of the actual damages to him, 
if any. In order to obtain such injunctive 
relief it shall not be necessary to allege 
or prove that an adequate remedy at law 
does not exist.” ? 


Section 362.14, subd. 3, reads: 


“Tn addition to the penalties provided 
by law for violation of the laws referred 
to in subdivision 1,° specifically and gen- 
erally, where injunctive relief is not 
otherwise provided by law, the courts 
of this state are vested with jurisdiction 
to prevent and restrain violations of those 
laws. Whenever it shall appear to the 
satisfaction of the commissioner that any 
of those laws is being violated, or is 
about to be violated, he shall be entitled, 
on behalf of the state, to sue for and 
have injunctive relief in any court of 
competent jurisdiction against any such 
violation or threatened violation without 
abridging the penalties provided by law.” 


Two actions were brought by the com- 
missioner seeking injunctive relief to re- 
strain the violation of § 325.04. In one 
action, designated as File No. 311,202, the 
commissioner of the department of business 
development alleged that defendant had 
violated the “8% law’ when it advertised 
or sold certain goods at a price below 
defendant’s cost on February 15, 17, 18, 
and 22, 1960. In this action defendant an- 
swered, alleging that the sales so made were 
made in an effort in good faith to meet the 
legal price of a competitor. In the other 
action, designated as File No. 311,203, the 
commissioner alleged that defendant vio- 
lated the same act on March 7 and 9, 1960, 
and on other dates, by advertising for sale 
many products below defendant’s cost and 
also by advertising that it would give away 
merchandise and trading stamps. 


The two actions were consolidated for 
trial. Defendant contends that the consoli- 
dation was improper, but in view of the 
result arrived at herein we need not deter- 
mine that question. It may be admitted, 
for the purpose of this decision, that de- 
fendant sold or advertised for sale merchan- 
dise at less than eight percent above its 
cost, and it may also be admitted that de- 
fendant has not applied to the commissioner 
for a determination of the manufacturer’s 
published list price under § 325.06. 


it is doubtful that this section has any appli- 


cation. 
3 Subd. 1 includes violation of § 325.04. 
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' The trial court granted a temporary in- 
junction restraining defendant from selling 
‘or advertising for sale such goods in viola- 
‘tion of these statutory provisions. This 
appeal is from such order. A brief was 
filed amicus curiae, in which the constitu- 
‘tionality of the “8% law” is challenged. The 
‘questions presented for our determination 
are: (1) Did the commissioner establish a 
prima facie case that would justify the issu- 
ance of a temporary injunction? (2) May 
amici curiae raise the constitutionality of 
the statute involved when that issue is not 
raised by the parties to the litigation? 


1. Most of the questions raised here are 
controlled by our decision in State, by Clark, 
v. Wolkoff [1957 TravE Cases § 68,826], 250 
Minn. 504, 85 N. W. (2d) 401. At the time 
that case was presented, § 325.04 prohibited 
sales below cost “for the purpose or with 
the effect of injuring competitors and de- 
stroying competition.” (Italics supplied.) 

This provision was amended by L. 1957, 
c. 822, §2, so as to prohibit sales below 
cost “for the purpose or with the effect of 
injuring a competitor or destroying com- 
petition.” (Italics supplied.) 

Prior to the amendment, in order to estab- 
lish a violation of § 325.04 it was necessary 
that it be shown that the sale was below 
cost and was made for the purpose or with 
the effect of both injuring competitors and 
destroying competition. Since the amend- 
ment, it is enough to show that sales were 
made below cost for the purpose or with 
the effect of either injuring a competitor or 
destroying competition. In other respects 
this section remained as it was when the 
W olkoff case was decided. In that case we 


said (250 Minn. 507, 85 N. W. [2d] 404): 


“* %* * Not every sale below cost is 
condemned under Minnesota law. Such 
an offer or sale must be accompanied by 
a certain purpose or have a certain ef- 
fect 7%) Hyak 


“& %* %* Tf a court finds from competent 
and sufficient evidence that the challenged 
offer or sale was not, in fact, made with 
the requisite dual purpose nor had such 
effect, then it must find that there is no 
violation.” 


The same is true now, in that the court 
must find a prohibited sale, coupled with 
the purpose or effect of either injuring or 
destroying competition. 


4See, Fairmont Creamery Co. v. Minnesota, 
274 U. S. 1, 47 S. Ct. 506, 71 L. ed. 893; Wiley 
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2. The commissioner now asks us to 
adopt the so-called doctrine of incipiency, 
under which injunctive relief is available 
upon a simple showing of threatened in- 
jury to a competitor by sales below cost 
without any showing of the purpose or 
effect of such sale or that it has destroyed 
competition. We do not believe that our 
statute may be so construed. Adoption of 
such theory would require us to overrule 
the Wolkoff case. Section 325.06 deals only 
with defenses to an alleged violation of 
§ 325.04. Before such defenses can come 
into play it is essential that a prima facie 
case of violation be established. Similarly, 
§ 362.14, subd. 3, if it is applicable here, 
permits injunctive relief for a violation or 
threatened violation of § 325.04, but it must 
first appear that there has been a violation 
or that the statute is about to be violated 
before such injunctive relief is available. A 
mere sale below cost, absent the requisite 
statutory purpose or effect, is not a viola- 
tion or threatened violation. To hold that 
a mere sale below cost is illegal might well 
run into serious constitutional objections.* 
Under the statute construed in the Wolkoff 
case, it was necessary that a sale below 
cost be coupled with the purpose and 
effect of injuring competitors and destroying 
competition. As we said above, it is now 
sufficient if such sale is coupled with the 
purpose or effect of injuring a competitor or 
destroying competition. Section 362.14, subd. 
3, was in existence at the time we decided 
the Wolkoff case exactly as it is now. The 
doctrine of incipiency is no more applicable 
now than it was then. 

It follows that, before a temporary injunc- 
tion can be justified, there must be estab- 
lished at least a prima facie violation of 
§ 325.04 which would, if proved upon a trial, 
justify a permanent injunction. 


3. Applying these rules to the record be- 
fore us, has such prima facie showing of a 
violation or threatened violation been estab- 
lished? We think not. The affidavits sub- 
mitted in support of the motion for a 
temporary injunction speak in generalities 
only. In effect, all that they establish is 
that some sales have been made below 
the permissible statutory price and that 
some giveaway programs have either been 
carried out or advertised and that such 
actions by chain stores generally hurt the 


v. Sampson-kipley Co, 
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independent stores. The strongest showing 
made in any affidavit is in that of Joseph 
F. Kielsa where, among other things, he 
Says: 


_ “* * * My volume has dropped 20% 
in the last two weeks due to the type of 
advertising by Knowlan, Kingpin, and 
Johnson, such as items sold. under cost. 
This also includes Applebaums.” 


Even in this affidavit, and it is true of all 
the others, it does not appear that deponent 
operates a store in the vicinity of any store 
operated by defendant or that he was in- 
jured by such defendant. No showing at all 
has been made that the sales complained of 
were made for the purpose or effect of 
injuring a competitor or destroying com- 
petition. We assume that it might be safely 
said that all competition in a manner injures 
all other competitors in that advertising 
and reduction in cost of goods sold at any 
level are intended for the purpose of at- 
tracting additional customers, but such sales, 
unless they are contrary to our statutes, are 
not illegal. All that has been shown here 
is that sales have been made at a price lower 
than the cost of such goods plus eight 
percent. 


The commissioner claims that, under 
§§ 325.06 and 325.52, a sale below cost is 
prima facie a violation. By the language of 
§ 325.52, sales below cost must be coupled 
with the purpose or effect of injuring a 
competitor or destroying competition. It is 
only then that it becomes prima facte evi- 
dence of a violation of § 325.04. This statu- 
tory language is so clear that it needs no 
exposition. Nor is it for us to take out of 
the statute language included by the legis- 
lature. 


Obviously, § 325.06 applies only to sales. 
It does not apply to giveaway programs. 
There would be no good reason for apply- 
ing to the commission for a determination 
of the costs of goods that are to be given 
away. A careful reading of the statute 
renders the position of the commissioner 
untenable. Section 325.06 sets up defenses 
to a violation under § 325.04. When a 
vendor seeks to establish a defense, failure 
to request a determination of the manufac- 
turer’s price, as permitted by § 325.06, estab- 
lishes prima facie lack of good faith. But 

52 Am. Jur., Amicus Curiae, §4; 3 C. J. S., 


Amicus Curiae, § 3e(2); State ex rel. Board of 
R. Commrs. v. Martin, 210 Iowa 207, 230 N. W. 


Trade Regulation Reports 


Cited 1960 Trade Cases 
State of Minnesota v. Applebaums Food Markets, Inc. 


SINE 


before these defenses come into play, there 
must be a prima facie showing of a viola- 
tion. Such showing is entirely lacking here. 


It follows that injunctive relief prior to 
trial was not justified. The commissioner 
may be able to establish a violation that 
will justify an injunction upon a trial, but, 
based on the record before us, no such 
showing has been made. 


4. A brief filed amicus curiae in behalf of 
Red Owl Stores challenges the constitu- 
tionality of the act. Neither of the litigants 
have raised this issue. Amicus curiae may 
not do so.° Consequently, we do not pass 
on this question. 


Since the above opinion was written, we 
are confronted by a dissent. By ignoring 
the language of § 325,04 as to what is a 
violation or threatened violation of the act, 
the. dissent would give the commissioner 
carte blanche authority to procure an injunc- 
tion to prevent whatever he might construe 
as a violation. Whether there has been a 
violation or threatened violation of the act 
is a judicial question. Before an injunction 
may issue under § 362.14, there must be at 
least a prima facie showing of a violation 
or threatened violation of § 325.04. Such a 
showing, as we have pointed out above, is 
entirely lacking here. Apparently the dis- 
sent is- not concerned with the rights of 
defendant but only with granting to the 
commissioner authority which obviously the 
legislature did not intend. To justify a 
finding of a prima facie showing of a viola- 
tion or threatened violation of § 325.04, the 
dissent relies on a part of § 325.06, which 
deals only with defenses to violations of 
§ 325.04 and does not spell out what is a 
violation thereof. Section 325.52 defines 
what is prima facie evidence of a violation 
of §§ 325.02 to 325.07, and the pertinent 
language is: 

“Any sale made by the retail vendor 

* * * for the purpose or with the effect 

of injuring a competitor or destroying com- 

petition, shall be prima facie evidence of 

the violation of sections 325.02 to 325.07.” 

(Italics supplied.) 

The dissent would have us ignore the itali- 
cized language above and hold that any 
sale below the specified price is prima facie 
unlawful. The legislature obviously does 


540: see, also, 16 C. J. S., Constitutional Law, 
§ 76. 
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not agree or it would not have included the 
language italicized above. 


This section was amended by L. 1957, 
c. 822, by changing the language “injuring 
competitors” to “injuring a competitor’ to 
conform to the change made in § 325.04. 
Otherwise there was no change in the estab- 
lishment of a prima facie case. 


Then, again, the dissent, by a miscon- 
struction of our decision in State, by Clark, 
uv. Wolkoff [1957 Travre Cases J 68,826], 250 
Minn. 504, 85 N. W. (2d) 401, seeks to 
impute to the legislature an intent which 
it obviously did not have in amending 
§ 325.04. In the first place, the amending 
act (L. 1957, c. 822) became effective on 
April 27, 1957. Our decision in the Wolkoff 
case was issued on October 4, 1957, long 
after the legislature had adjourned. It is 
true that the case was pending in this court 
at the time the act was approved. It was 
argued orally here on April 10, 1957, a few 
days before the act became effective. The 
pending amendment later adopted by the 
legislature was not called to the attention 
of this court in the briefs or oral argument 
at any time prior to the decision of the 
case. It is pure speculation that the legisla- 
ture had knowledge of the case pending 
before us when the amendment was adopted. 
In order to justify the assumption that the 
law was amended as a result of the pending 
case or the decision thereon later issued, we 
would have to indulge in just that kind of 
unwarranted speculation. In any event, the 
only change made by the amendment, as 
far as material here, was to change the 
language “injuring competitors and destroy- 
ing competition” to “injuring a competitor 
or destroying competition.” The only effect 
of the amendment was that prior thereto 
it was necessary to show that the sale 
was made for the purpose or effect of both 
injuring competitors and destroying com- 
petition. Subsequent to the amendment it 
was sufficient to show that the sale was 
made for the purpose or with the effect of 
either injuring a competitor or destroying 
competition. The dissent would have us 
ignore both. Here, again, obviously the 
legislature does not agree. In so far as the 
legislative change is concerned, it does not 
affect our decision in the Wolkoff case 
except that now one of the two alternatives 


1 Seward v. Schreiber, 240 Minn. 489, 62 N. W. 


(2d) 48; Behrens v. City of Minneapolis, 199 
Minn, 363, 271 N. W. 814; Mathwig v. Olson, 
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must be shown. It follows that before a 
prima facie case can be made out that would 
justify the issuance of an injunction one 
or the other of these two statutory pre- 
requisites must appear. Neither is present 
here. 


Reversed. 


[Dissenting Opinion] 

LoEVINGER, Justice (dissenting): This case 
arises upon the complaints of the com- 
missioner of Business Development that 
defendant has violated Minn. St. 325.04, 
relating to below-cost sales and giveaways, 
and the commissioner’s motion for a pre- 
liminary and temporary injunction. Upon 
verified pleadings and affidavits the district 
court entered a preliminary injunction. De- 
fendant appealed. As the case comes to us, 
it involves only the issue whether the dis- 
trict court may enter a preliminary injunc- 
tion upon the showing made here. Although 
the constitutionality of the statute has been 
challenged, it is not involved in this appeal. 
Needless to say, we are not now concerned 
with the wisdom or policy of the statute. 


It is well settled in this state that issu- 
ance of a temporary or preliminary injunc- 
tion rests largely in the discretion of the 
trial court, and that where the evidence 
upon which it is sought is conflicting, this 
court will not interfere with the action of 
the trial court in granting or refusing it.’ 
Accordingly, we must, at this time, accept 
for purposes of this decision that version 
of the facts, and the inferences therefrom, 
most favorable to the issuance of the in- 
junction. 


The facts which may be gathered from 
direct averment of the pleadings, affidavits, 
exhibits, or fair inference therefrom, are 
relatively simple. Defendant is engaged 
in the operation of a number of retail gro- 
cery supermarkets. These are located at 
what it described as ‘twelve convenient 
locations,” of which eleven are distributed 
throughout St. Paul and its immediate 
environs, and one is in Minneapolis. The 
retail grocery market in the Twin Cities is 
“an extremely competitive one,” in which 
there are a number of chain stores com- 
peting with defendant’s retail stores as well 
as a large number of independent retailers 
also competing with the chains. 


190 Minn. 262, 251 N. W. 518; Jannetta v. 
Jannetta, 205 Minn. 266, 285 N. W. 619. 
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‘Defendant has offered and advertised for 
sale a number of articles at less than cost 
and has also offered and advertised that it 
will give away free an automobile and sev- 
eral certificates worth $100 in the purchase 
of clothing at a local store not involved 
here. This advertising was distributed to 
the public in St. Paul, and the offers made 
therein covered a period of at least four 
consecutive weeks. 


Minn. St. 325.04, in so far as pertinent 
here, provides that it is unlawful for any 
retailer to offer or advertise for sale any 
commodity at less than the cost thereof to 
such vendor, or give or advertise with 
intent to give away any commodity “for 
the purpose or with the effect of injuring a 
competitor or destroying competition.” Sec- 
tion 325.06 provides that these prohibitions 
shall not apply to various specified transac- 
tions, including sales “[i]n an endeavor 
made in good faith to meet the legal prices 
of a competitor selling the same commodity” 
in the same locality. A procedure for deter- 
mining what is the legal price of a com- 
petitor is established, and it is provided that 
failure to follow such procedure “shall be 
prima facie evidence of not acting in good 
faith.” Since defendant admittedly did not 
follow the prescribed statutory procedure 
with respect to the challenged transactions, 
the trial court was justified in disregarding 
defendant’s claim of meeting competition at 
this stage of the proceedings. 


There are similar statutes against below- 
cost sales in a great majority of the states, 
although the statutory language varies from 
state to state. These statutes are, like the 
Federal laws relating to pricing, supple- 
mentary or secondary antitrust or trade- 
regulation laws. The fundamental public 
policy of Minnesota, as of the United States, 
is to establish and maintain competition as 
the general condition and basic determinant of 
the economic system.® To this end, both 


21 Callmann, Unfair Competition and Trade- 
Marks (2 ed.) § 27, et seq.; Clark, Statutory 
Restrictions on Selling Below Cost, 11 Vander- 
bilt L. Rev. 105; Annotations, 118 A. L. R. 
506 and 128 A. L. R. 1126. 

3 State v. Duluth Board of Trade, 107 Minn. 
506, 121 NJ W. 395; N. P. Ry. Co. v. United 
States [1958 TRADE CASES f 68,961], 356 U. S. 
1, 78S. Ct. 514, 2 L. ed. (2d) 545; Apex Hosiery 
Co. vv. Leader [1940-1943 TRADE CASES 
1 56,039], 310 U. S. 469, 60 S. Ct. 982, 84 L. ed. 
1311, 128 A. L. R. 1044. 

4Minn. St. 623.01. 15) USCA $a; 
et seq. 
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jurisdictions have a primary or basic anti- 
trust law which is directed against monopoly 
and restraint of competition in general 
terms.‘ These basic general statutes are 
supplemented by other statutes which forbid 
a number of specific practices that, in the 
legislative judgment, tend unduly to threaten, 
diminish, or restrain competition. The legis- 
lative object of such supplementary or second- 
ary antitrust laws is to stop in their incipiency 
trade practices thought to have a tendency 
to diminish, restrain, or injure competition.” 


The Minnesota legislature has manifested 
this object by investing the courts with 
jurisdiction both to prevent and to restrain 
violations of § 325.04, and by empowering 
the commissioner to sue for and the courts 
to grant an injunction “against any such 
violation or threatened violation.” (Italics 
supplied.) Minn. St. 362.14. It is as clear as 
language can make it that the commissioner 
was not required to wait for an actual vio- 
lation of § 325.04 to be consummated before 
securing an injunction against its violation. 
He is entitled to sue if this section “is about 
to be violated,” and is authorized to secure 
“injunctive relief in any court of competent 
jurisdiction against any * * * threatened 
violation.” Unless this court is prepared to 
declare these provisions unconstitutional, it 
cannot properly refuse to give effect to 
them. 

Thus, the issue here is whether the evi- 
dence in the record will permit the trial 
court to find either a prima facie threatened 
or an actual violation of the statute. I 
think the record shows both. 

The trial court has found, and this court 
assumes, that the defendant sold, offered, 
and advertised for sale a number of com- 
modities at less than cost. It also appears 
from the evidence, and is not disputed, that 
defendant offered to give away free an 
automobile, as well as other items of value. 
In order to secure any of these valuable 


5 See, Standard Fashion Co. v. Magrane-Hous- 
ton Co., 258 U. S. 346, 356, 42 S. Ct. 360, 362, 
66 L. ed. 653, 657; Federal Trade Comm. v. 
Raladam Co., 283 U. S. 643, 647, 51 S. Ct. 587, 
589, 75 L. ed. 1324, 1329; Fashion Guild v. Fed- 
eral Trade Comm, [1940-1943 TRADE CASES 
756,101], 312 U. S. 457, 466, 61 S. Ct. 703, 707, 
85 L. ed. 949, 953; Federal Trade Comm. . 
Raladam Co., 316 U. S. 149, 152, 62 S. Ct. 966, 
968, 86 L. ed. 1336, 1340; Federal Trade Comm. 
v. Morton Salt Co, [1948-1949 TRADE CASES 
{ 62,247], 384 U. S. 37, 68 S. Ct. 822, 92 L. ed. 
1196, 1 A. L. R. (2d) 260; People v. Pay Less 
Drug Store [1944-1945 TRADE CASES { 57,296], 
25 Cal. (2d) 108, 153 P. (2d) 9. 
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giveaways, it was necessary to fill out an 
entry blank listing name} address, and phone, 
and to deposit this at one of defendant’s 
stores. It appears that the recipients of the 
free awards were then to be determined by 
lot or drawing. All this occurred in an 
admittedly competitive situation. 

The majority opinion says that these facts 
are not sufficient to make a prima facie 
showing of violation or threatened viola- 
tion of the statute. It holds that “‘a simple 
showing of threatened injury to a competitor 
by sales below cost without any showing of 
the purpose or effect of such sale bis 
(italics supplied) does not justify injunctive 
relief. This holding is supported by a dis- 
cussion which suggests that the commis- 
sioner’s affidavits fail to show that any 
specific competitor was actually injured. 

But actual injury to a competitor or to 
competition is not required for the issuance 
of an injunction relating to this act. Section 
362.14 directs the issuance of an injunction 
to. prevent any “threatened violation” of 
§ 325.04. If sales below cost and giveaways 
actually injure a competitor, they violate the 
act. If they threaten injury to a competitor, 
they obviously threaten a violation of the 
act. The refusal of the majority to hold 
that “threatened injury to a-competitor by 
sales below cost” justifies injunctive relief 
directly contravenes the mandate of the 
statutes as written by the legislature. 

Furthermore, I believe that the showing 
made. here: of sales below cost and give- 
aways which occur in a competitive situa- 
tion and threaten injury to a competitor is 
sufficient to support an inference that such 
consequences were the purpose of the acts. 
This makes a prima facie showing that an 
actual violation of the act has occurred, 
which is sufficient to justify injunctive re- 
lief in any view of the matter. 

It is elementary and universally recog- 
nized in law that all men are presumed to 
intend the natural and probable consequences 


Court Decisions 
State of Minnesota v. Applebawms Food Markets, Inc. 


Number 172—48 
1-20-62 


of their acts. Thus,.if aman were to shoot 
a gun into a'crowd of people he certainly 
would not be heard to deny that he in- 
tended to injure someone. The mere fact 
that it could not be established that he was 
aiming at a specified individual would hardly 
be a defense if he were charged with assault 
with a deadly weapon. 


In the situation at bar, defendant operates 
a number of retail grocery stores geographi- 
cally scattered throughout a large metro- 
politan area which is highly competitive and 
in which there are other stores, both inde- 
pendents and chains, in competition with 
defendant’s stores. Defendant has under- 
taken to offer for sale and advertise publicly 
a number of items at a price below cost 
over an extended period of time, and con- 
comitantly to offer, advertise, and give 
away a number of valuable items including 
an automobile. In these circumstances, it 
is too obvious to admit of dispute that de- 
fendant’s purpose was to draw business to 
itself and away from its competitors by 
the acts mentioned. 

Defendant does not deny this, but argues 
that this is merely legitimate competition 
and therefore does not constitute “injury to 
a compétitor” within the meaning of the 
statute. Defendant asserts in an affidavit 
that “[t]he essence of competition is a 
striving for business and there can be no 
competition unless one competitor is suc- 
cessful in diverting trade from another com- 
petitor.” 

It is certainly true that one aspect of 
competition is seeking to divert to one’s 
self the trade of a competitor. It does not 
follow, however, that this does not con- 
stitute injury to a competitor. Indeed, no 
proposition is better established in this field 
of law than that diversion of trade from a 
competitor is an injury for which the law 
affords a remedy if the means used are 
improper.” The crucial question is not 
whether the diversion of trade from a com- 


® Paulson v. Scott, 260 Wis. 141, 50 N. W. (2a) 
376, 31 A. L. R. (2d) 706; Black v. Taylor, 128 
Colo, 449, 264 P. (2d) 502; Lankford v. Tombari, 
35 Wash. (2d) 412, 213 P. (2d) 627, 19 A. L. R. 
(2d) 462; Metropolitan Life Ins. Co. v. Henkel 
(4 Cir.) 234 F, (2d) 69; Sears, Roebuck €) Co. 
v,. American Plumbing & Supply Co. (E. D. 
Wis.) 19 F. R. D. 334, 

‘Bigelow v. RKO Radio Pictures, Inc. 
[1946-1947 TRADE CASES [57,445], 327 U. S: 
251, 66 S. Ct. 574, 90 L. ed. 652; Maryland 


Baking Co. v. Federal Trade Comm. [1957 
TRADE CASES f 68,681], (4 Cir.) 243 F. (2d) 
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716; Atlas Bldg. Products Co. v. Diamond Block 
& Gravel Co. [1959 TRADE CASES f 69,448], 
(10 Cir.) 269 F. (2d) 950; Sun Cosmetic Shoppe, 
Inc. v. Elizabeth Arden Sales Corp. [1948-1949 
TRADE CASES { 62,521], (2 Cir.) 178 F, (2d) 
150, 13 A, L. R. (2d) 358; H. Bs Miller & Co. 
v. Federal Trade Comm: [19441945 TRADE 
CASES { 57,231], (6 Cir.) 142. F.. (2d) 511: 
G. & C, Merriam Co. v. Saalfield (6 Cir.) 198 
F. 369; Restatement, Torts, § 746; also, see, 
Federal Trade Comm. v. Anheuser-Busch, Inc. 
[1960 TRADE CASES f{ 69,737], 363 U. S, 536, 
80 S. Ct. 1267, 4 L. ed. (2d) 1385. 
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petitor is am injury to a competitor; since 
this is too obvious and well established to 
admit. of rational dispute, but, whether: or 
not the means utilized. to. divert trade from 
a,competitor is legally permissible... Com- 
petition is sanctioned and encouraged, but 
certain competitive weapons are prohibited. 


Under ‘§ 325.04 selling or advertising any 
commodity at less than cost or giving away 
or advertising the intent to give away any 
commodity is not-a legal means of diverting 
trade from a competitor. In simple terms, 
below-cost selling and giveaways are out- 
lawed as: competitive business weapons. In 
the technical language of the law, the stat- 
ute says that the acts must have. either 
“the ‘purpose’. or “the effect’ of injuring 
a competitor. This leaves open a number 
of possible situations in: which merely :sell- 
ing an item below cost or giving an item 
away would not be illegal. Various, possi- 
bilities suggest themselves. Casually mak- 
ing a-donation or gift or selling some item 
at-a price which proved to be less than cost 
would not be improper under this statute 
without more. However, this is not all that 
is shown in the present case. .Here there 
is a widely advertised offer to give away 
very valuable items and to sell other items 
at less than cost. These. offers are made 
over a long period of time and coupled with 
a number of devices, such as. the necessity 
of. filling out coupons and depositing them 
in one of defendant’s numerous stores, all 
of which clearly show that these practices 
are devices deliberately and intentionally 
undertaken for no other purpose than to 
divert trade from competitors to defendant. 
Defendant plainly is intentionally using these 
devices as competitive weapons. 

Considering the practice of giving away 
free merchandise by itself, it is almost self- 
evident that this ordinarily has and can 
have no other purpose than that of diverting 
trade from competitors. There is certainly 
no social or economic purpose served by 
free giveaways. If a merchant desires to 
donate to charity, he will not choose a 
recipient by lot from among those who 
come to his store and register. Indeed, it 


is not claimed here that there was any 


charitable intent. However, if the giving 
away of such expensive items as an auto- 
mobile has an economic purpose, it can 
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be only to make a greater profit by divert- 
ing trade from competitors. 


It is difficult to see what additional evi- 
dence the court would require in order to 
show defendant’s purpose. If the trial court 
is to be permitted to draw reasonable infer- 
ences from the evidence and to utilize its 
common sense and knowledge of human nature, 
which it claims to have done, it was cer- 
tainly justified in finding that the purpose 
of the acts’ admittedly done here was to 
divert trade from competitors to defendant, 
which is to injure a competitor. 


If this court requires proof of a purpose 
or effect of injury to a specifically identified 
competitor to show violation, it will not 
only have vitiated the statute but have 
amended it without legislative authority. It 
may be assumed that no defendant will 
voluntarily admit a purpose of injuring any 
particular competitor, much less of destroy- 
ing competition. If an inference of purpose 
to injure a competitor cannot be drawn 
from the commission of acts in a competi- 
tive situation which will have the natural 
and ‘probable consequences of injuring a 
competitor, then the only admissible proof 
will be actual injury to a specified com- 
petitor. To hold this, however, is to amend 
the statute by eliminating from it the alterna- 
tive of “purpose.” 


Further, to impose such a requirement of 
proof is to erect a nearly insuperable barrier 
to enforcement in many, if not most, situa- 
tions. It is difficult to conceive of the | 
character of evidence that might satisfy a 
court that in a situation with many com- 
petitive retail outlets, such as those involved 
here, any practice has had: the effect of 
diverting’ a certain amount of patronage 
from a particular competitor to defendant. 
Even though it be shown that the business 
of the defendant increased and that the 
business of specified competitors decreased, 
any competent defendant’s advocate could 
think of dozens of reasons for this, other 
than the act that was attacked. Just how 
the below-cost sales and giveaways are to 
be isolated as causative factors in such a 
situation is not suggested and certainly is 
not clear. 


The majority opinion relies upon State, 
by Clark, v. Wolkoff [1957 TrapvE Cases 
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8In Mead v. Anton, 33 Wash. (2d) 741, 756, 
207 P. (2d) 227, 235, 10 A. L. R. (2d) 588, 601, 
the court makes the cogent observation, ‘‘* * * 
it is a matter of common knowledge that the 
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J 68,826], 250 Minn. 504, 85 N. W. (2d) 401, 
to support its position. But it is significant 
that the legislature has amended § 325.04 
since that case arose in order to change 
the rule of that case.° That case held that 
to establish violation of the statute it was 
necessary to show that the challenged act 
had the dual purpose or effect of both 
injuring competitors and destroying com- 
petition. In that case this court. sustained 
the finding of the trial court that the evi- 
dence did not show such dual purpose or 
effect. Under the present statute violation 
is established by showing merely a purpose 
to injure a competitor. As a competitor is 
injured by having trade diverted from him, 
the statute is violated if the below-cost 
sales or giveaways are intentionally em- 
ployed as competitive weapons. 


The few precedents that appear relevant 
support this view. In Federal Trade Comm. 
wv. Raladam Co., 316 U. S. 149, 62 S. Ct. 966, 
86 L. ed. 1336, the commission found that 
Raladam had made misleading and deceptive 
statements to further the sale of its product, 
that it had many competitors, and that its 
unfair methods of competition tended to 
divert trade to it from competitors. The 
order was attacked, and reversed by the 
court of appeals, on the ground of a failure 
to show any injury or tendency to injure 
the business of any comipetitor. The United 
States Supreme Court reversed the court 
of appeals and directed that the commission 
order be affirmed, saying (316 U. S. 152, 

62 S. Ct. 968, 86 L. ed. 1340): 


“Tt is not necessary that the evidence 
show specifically that losses to any par- 
ticular trader or traders arise from Rala- 
dam’s success in capturing part of the 
market. One of the objects of the Act 
creating the Federal Trade Commission 
was to prevent potential injury by stop- 
ping unfair methods of competition in 
their incipiency. * * * And when the 
Commission finds, as it did here, that 
misleading and deceptive statements were 
made with reference to the quality of 
merchandise in active competition with 
other merchandise, it is also authorized 
to infer that trade will be diverted from 
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competitors who do not engage in such 
‘unfair methods.’”’ 


As it is an obvious inference that unfair 
methods of competition will divert trade 
from competitors if pursued, it is equally 
obvious that the only purpose for their 
adoption must be to divert trade. This has 
been held by the courts of Colorado and 
California. Dikeou v. Food Distributors Assn. 
[1940-1943 Trape Cases J 56,069], 107 Colo. 
38, 108 P. (2d) 529, was also an injunction 
proceeding under the corresponding Colo- 
rado statute. An injunction was entered by 
the trial court and defendant appealed, con- 
tending, inter alia, that there was no evi- 
dence of intent to injure competitors. The 
Supreme Court of Colorado affirmed the 
decree saying (107 Colo. 48, 108 P. [2d] 
534): “* * * It may be presumed in a 
civil action that the natural and probable 
consequences of the act were intended by 
the actor.” It said that intent was evi- 
denced by defendants’ activity in advertising 
the price reductions, by the fact that selling 
below cost clearly may result in destroying 
competition, and by the effect of such prac- 
tices on other retailers. 


The California statute against below-cost 
sales provided that proof of sales below 
cost and of an injurious effect is “presump- 
tive evidence of the purpose or intent to 
injure competitors or destroy competition.” 
Business and Professions Code of California, 
§ 17071. The California Supreme Court, in 
affirming an injunction issued under this 
provision, said: 

“x * * The Legislature merely enacted 
into law what is common in human ex- 
perience, that when a person causes in- 
jury by his acts he should be deemed 
to intend such consequences unless he 
can excuse or explain his conduct by 
facts showing that he had an innocent 
intent,” *° 
Since the majority opinion proceeds on 

the assumption that the acts involved here 
“threatened injury to a competitor,” it was 
certainly open to the trial court to infer 
that this was their purpose. In fact, de- 
fendant does not argue here that it had 


®L. 1957, c. 822. Whether or not the legisla- 
ture knew of the pendency of the Wolkoff case 
is immaterial. The legislature plainly intended 
to and did change the conjunctive requirement 
on which the Wolkoff decision is based to a 
disjunctive. Consequently, the Wolkoff case 
cannot logically serve as authority for reaching 
the same result under the statute as amended. 
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10 People v. Pay Less Drug Store [1944-1945. 
TRADE CASES { 57,296], 25 Cal. (@d) 108, 114, 
153 P. (2d) 9, 13. Also, see, Mering v. Yolo 
Grocery & Meat Market (Cal. App.) 127 P. 
(2d) 985; People v. Gordon [1950-1951 TRADE 
CASES { 62,916], 105 Cal. App. (2d) 711, 234 
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any other purpose than to divert trade to 
itself from competitors by the practices 
involved. In the circumstances disclosed by 
this record, it is not possible rationally to 
infer any other purpose. 


Since it is clear that defendant advertised 
and offered articles below cost and give- 
aways, there was an actual violation of the 
statute established by this inferential, but 
obvious, purpose. It is not open to dispute 
that the trial court was justified in issuing 
a temporary injunction upon such a show- 
ing. of actual violation of the statute. 

The preliminary injunction was, there- 
fore, not only justified but required by a 
prima facie showing of both a threatened 
and an actual violation of the statute. The 
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threatened violation of the statute was estab- 
lished by the probability that the challenged 
acts would injure competitors. The actual 
violation was established by the inescapable 
inference that the practices were adopted 
as competitive weapons, which is to say 
for the purpose of injuring competitors by 
diverting trade from them through the use 
of the challenged practices. This is pre- 
cisely what the legislature sought to pre- 
vent. This court has no right to frustrate 
the legislative object unless it conflicts with 
some constitutional principle. 


MurpHy, Justice (dissenting): I concur 
with the dissenting opinion of Mr. Justice 
Loevinger. 


[f 69,887] Rose Container Corp. v. Atlantic-Vulcan Steel Containers, Inc. and U. S. 
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Clayton Antitrust Act 


Private Enforcement and Procedure—Depositions—Relevancy—Broadness.—Upon 
motions (to strike or limit depositions) by a defendant in a treble damage antitrust suit, 
in which an injunction was also sought, a specified period of time to be covered by deposi- 
tions was not reduced in view of the allegations as the full period of time was very likely 
to be highly relevant, and some items in the depositions were struck as too broad because 
the plaintiff was not entitled to inquire into each and every phase of the defendant’s 
operations in fields unrelated to that in which the plaintiff claimed to have been damaged. 
Also, since one of the defendants was a Massachusetts corporation with its principal office 
there, whose corporate officers could have offered no objection to being examined there 
instead of in the Midwest districts in which they resided, and it was no more burdensome 
to come to New York than to Massachusetts, they could not object to examination in 
New York. 


See Private Enforcement and Procedure, Vol. 2, J 9013.775. 
For the plaintiff: Lester Alan Baron, New York, N. Y. 
For the defendant: Field, Florea & Field, New York, N. Y. 


The motions are disposed of as follows. 


The defendant Hoffman’s motion will be 
considered first. It seeks to have the notice 
addressed to its officers modified in two re- 


Memorandum and Order 


McGouey, District Judge [In full text]: 
Two motions are here considered. Each 
defendant has moved to vacate and/or mod- 


ify notices served by the plaintiff to take 
the depositions of certain officials of the 
respective defendants who are also required 
by the notices to produce extensive docu- 
ments. 

The suit was filed late in August, 1960. 
It seeks injunctive relief, treble damages 
aggregating $1.8 million, costs and counsel 
fees for alleged violations of the anti- 
trust laws. 
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spects: 

A. to limit the period specified in item 
#2 of the notice, to January 1, 1960. This 
is denied. In view of the allegations of 
the complaint, the period from January 1, 
1959 is very likely to be highly relevant. 

B. to strike items #3 and #4 of the 
notice. The demands in these items are far 
too broad to be approved at this time. The 
plaintiff clearly is not entitled to inquire 
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into each and every phase of the defend- 
ant’s operations in fields unrelated to that 
in which the plaintiff claims to have been 
damaged. During the oral deposition it 
should be possible to ascertain facts on 
which an appropriate demand may be based. 

Accordingly, the Hoffman motion is de- 
nied as to item #2 of the notice and granted 
as to items #3 and #4 thereof. 

The defendant Atlantic seeks to vacate 
the notice to examine three of its officers 
or, in the alternative, a direction that their 
examination be held in the districts where 
they reside. This is denied. Atlantic is a 
Massachusetts: corporation and its principal 
place of business is at Peabody in that state. 
They can certainly offer no objection to 
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being examined there. It surely is no more 
burdensome for the three officers to come 
from their homes in Alabama and Illinois 
to New York than it would be to come 
to Massachusetts. 

The plaintiff's notice also required, in 
paragraphs 3 and 4, the production of 
extensive documents of exactly the kind 
required of the defendant Hoffman. This 
demand is too broad for the reasons al- 
ready stated in connection with the Hoff- 
man motion. 

Accordingly, Atlantic’s motion is denied 
as to item 1 of the motion and granted 
as to item 2 thereof. 


So Ordered. 


[69,888] Armour Research Foundation, etc, and Minnesota Mining and Manufac- 


turing Co. v. C. K. Williams & Co., Inc. 


In the United States Court of Appeals for the Seventh Circuit. 


September Term, 1959. 


April Session, 1960. Nos. 12701, 12702, 12703, 12704. Dated July 12, 1960. 
Appeal from the United States District Court for the Eastern District of Illinois- 


JUERGENS, Judge. 


Armour Research Foundation, etc. v. Technical Tape Corp. 


In the United States \Court of Appeals for the Seventh Circuit. 


September Term, 


1959, April Session, 1960. Nos. 12705, 12706. Dated July 12, 1960. 
Appeal from the United States District Court for the Eastern District of Illinois. 


JUERGENS, Judge. 


Sherman Antitrust Act 


Private Enforcement—Patent Infringement Action—Credible Evidence in Support of 
No Patent Misuse or Antitrust Violation—The trial court’s decision, in a patent infringe- 
ment action in which antitrust law violations were alleged, that there had been no price- 
fixing, patent-pooling, cross-licensing, or other patent misuse, or antitrust violation, had 
to be accepted by the instant court as there was credible evidence to support the finding 
even though there was considerable evidence which would have justified contrary findings. 


See Private Enforcement and Procedure, Vol. 2, 9041. 


For the plaintiff: ‘Carlton Hill, Benjamin H. Sherman and Edward A. Haight, 
Chicago, Illinois, Charles E, Feirich, Carbondale, Illinois, and William H. Abbott,. St. 
Paul, Minnesota. 


For the defendants: Henry Driemeyer, East St. Louis, Illinois, Robert D. Spille and 
John A. Mitchell, New York, N. Y., and Carl S. Lloyd, ‘Chicago, Illinois, for Williams & 
Co., Inc., and Technical Tape (Corp.; Albert C. Johnston, New York, N, Y., and Marcus 
A. Hollabaugh, Washington, D, C., for Williams & \Co., Inc.; and Samuel W. Kipnis, 
Chicago, Illinois, for Technical Tape ‘Corp. 


Before Hastincs, Chief Judge, Durry, ‘Circuit Judge, and Mercrr, District Judge. 
Durry, Circuit Judge [Jn full text]: Plain- 
tiffs claim infringement of (Camras Patent 


No. 2,694,656 issued on November 16, 1954, 
on an application filed July 25; 1947, The 
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patent relates to magnetic recording, popu- 
larly known as “tape recording.” The first 
sentence of the patent states: “This inven- 
tion relates to permanent magnet material 
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and to a method of making the same.” The 
patent explains this magnetic material is 
then impregnated or coated on a non-mag- 
netic carrier to produce a magnetic impitlse 
record member. 


The Camras patent in suit was issued to 
Armour Research Foundation of Illinois 
Institute of Technology (Armour), Plain- 
tiff Minnesota Mining & Manufacturing 
Company (3M) is the licensee under the 
patent, and has the exclusive right to grant 
sub-licenses. Defendant iC. K. Williams & 
Co., Inc. (Williams) produces oxides for 


magnetic recording tape, Defendant Techni- 


cal Tape Corporation (Technical Tape) 
uses those oxides in its production of mag- 
netic recording tape. 


Six claims are relied upon by plaintiffs 
(3, 8, 10, 14, 25 and 26). (Claims 8, 10 and 
14 call for methods of making “permanent 
magnetic material” or “oxides.” (Claim 3 
refers to a ferromagnetic iron oxide ma- 
terial adapted to form an element of a 
magnetic impulse record member, ‘Claim 
25 refers to ferromagnetic oxide selected 
from a group consisting of synthetic fer- 
rosoferric oxide and of a synthetic gamma 
ferric oxide, adapted to form an element 
of a magnetic impulse record member. 
Claim 26 provides: “A magnetic impulse 
record member having a non-magnetic car- 
rier and a coating adherently bonded thereto 
of a binder and magnetic material, said 
magnetic material being the ferromagnetic 
iron oxide defined in Claim 25, and having 
a By versus H characteristic that rises 
most rapidly at fields between 200 and 600 
oersteds and relatively slowly at fields be- 
tween 0 and 200 oersteds and at fields above 
600 oersteds.” 

It is interesting to note that there were 
no “record member” claims in the Camras 
application between November 29, 1948 
when the first group of such claims was 
cancelled after rejection, and April 29, 1954, 
a period of about 5% years. 

Williams is charged with infringing claims 
3, 8, 10, 14, 25, and contributory infringe- 
ment of claim 26. Technical Tape is charged 
with infringement of claims 3, 25 and 26. 

The District \Court devoted four weeks to 
hearing and considering the extensive trial 
testimony, The oral testimony of sixteen 

1 Bias is a magnetic field added to the mag- 


netic field of the signal being recorded, in order 
to obtain increased fidelity in recording. 
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witnesses was heard, The deposition testi- 
mony of ten other witnesses was considered. 
The trial court also had the advantage of 
courtroom demonstrations, The District 
Court prepared a detailed and carefully 
considered opinion which, with findings of 
fact and conclusions of law, may be found 
in 170 F. Supp. 871. 

The Court found (1) that to a person 
skilled in the art, the magnetic iron oxide 
and method of producing it claimed in the 
patent were disclosed by several prior art 
references; (2) that all of the claims includ- 
ing the record member claims, are lacking 
in invention, and the record member claims 
are not proper combination claims; and (3) 
that the claimed oxide was known, used 
and placed on sale in one instance, and the 
oxide was in public use in another, more 
than a year prior to the filing of the Camras 
application. 


The (‘Court dismissed the complaints in 
the consolidated actions. The Court also 
dismissed the two counterclaims of de- 
fendant Williams. One was for a declara- 
tory judgment holding the patent invalid 
and not infringed. ‘Although this counter- 
claim was dismissed, it was, in effect, sus- 
tained by the ‘Court’s holding of invalidity 
of the patent in suit. The second counter- 
claim alleged misuse of the patent and 
asserted violation of the antitrust laws. Wil- 
liams has cross-appealed from the dismissal 
of its counterclaims, and both defendants 
ctoss-appealed from a part of the judgment 
offsetting costs and failing to award at- 
torneys’ fees. 

The art of magnetic recording is based 
upon the fact that a magnetic member 
(magnetic impulse record member) may be 
varyingly magnetized to record a varying 
electric current signal, such as from a micro- 
phone, which is sent through the winding 
of an electromagnet when said member is 
moved across a pole of the magnet. For 
playback, the member so magnetized is, in 
turn, moved across the pole of an electro- 
magnet to generate a varying electric cur- 
rent in the winding thereof, so the signal 
originally recorded may be reproduced, In 
order to suppress background noise and to 
produce a better response, a bias current is 
ordinarily employed to impress a bias field 
on the signal field.” 


{| 69,888 


77,528 


Initially, commercial magnetic recorders 
in the United States used wire as a record- 
ing medium. As early as the 1930's mag- 
netic recorders were used in Germany, 
where tape was used as the recording 
medium. The tape was coated or impreg- 
nated with magnetic iron oxide. Immedi- 
ately following World War II, the Brush 
Development Company of Cleveland, started 
production of a magnetic recorder known 
as the “Soundmirror.” It used a tape with 
a low coercive force magnetic oxide. 


While the work on the Soundmirror was 
going on, Indiana Stee] Products Company 
produced a tape recorder using a tape with 
high coercive force (about 250 oersteds) 
magnetic powder having particle sizes in 
the one micron range. After examining the 
Indiana Tape Recorder, Armour negotiated 
in an effort to obtain exclusive rights to the 
Indiana machine and medium, Indiana re- 
fused to commit itself to an exclusive ar- 
rangement. After the introduction of the 
Brush tape recorder, Armour set out to 
make a tape recorder of its own that “would 
use the same basic ideas as are now em- 
ployed in our wire recorders” and planned 
to bring Indiana under an Armoutr’s li- 
cense agreement. 


In 1945, Camras began extensive experi- 
mentation which plaintiffs claim led to the 
invention of the patent in suit. Plaintiffs 
say the patent in suit discloses and claims 
an improved magnetic recording tape; im- 
proved magnetic iron oxides which consti- 
tute the magnetic material of the tape; and 
methods assuring the production of such 
oxides embodying those magnetic and physi- 
cal characteristics found by Camras to be 
necessary to achieve the improvements 
named. 


All the twenty-six claims of the patent 
have one characteristic in common. They 
call for a “synthetic” magnetic iron oxide 
powder of the well-known classes of ferro- 
soferric oxide, FesO., and gamma ferric 
oxide, Fe2Os, which is characterized as hav- 
ing a coercive force of at least 200 oersteds.? 
Although plaintiffs several times empha- 
sized that the iron oxide powder was syn- 
thetic, the term “synthetic” was not 
incorporated into the claims until more than 


? Coercive force, He, characterizes the resist- 
ance of a magnet to demagnetization. In mag- 
netic recording, it is normal to use a saturation 
field of 1000 oersteds’ intensity. The term 
“‘oersted’”” indicates a modern unit of magnetic 
field strength applicable to magnetic fields in 
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four years after the date of the patent ap- 
plication. The word “synthetic” is nowhere 
found in the specification. 


Plaintiffs place great stress on what they 
call the “criteria” of the patent. They say 
that after Camras had made and tested a 
large number of tapes, certain magnetic 
criteria were developed which, combined 
with the physical criteria as to particle, size 
and shapes of the oxides enabled Camras 
to show how to make a superior magnetic 
recording tape capable of faithfully record- 
ing and reproducing high frequency notes 
at slower tape speeds than previously used. 

Plaintiffs assert important criteria of the 
patent are: (1) a relatively high coercive 
force of 200 to 550 oersteds; (2) gentle slope 
of the lower bend of the Br versus H curve* 
to a point about 250 gauss where the curve 
begins to rise rapidly; (3) a rapid rise from 
250 to 600 oersteds; (4) a high remanence 
of above 500 gauss, and a Brm/Br ratio of 
less than 3 to 1; (5) a synthetic material 
comprised preferably of particles of less 
than 1.5 microns and not more than 6 microns 
in maximum dimension and consisting of 
acicular or elongated particles. 


The patent discloses the close inter-rela- 
tionship between the oxides and the record- 
ing mechanism. The District Court stated 
this situation very well in the following lan- 
guage: “There is practically an inseparable 
tie between the recording machine and the 
media to be used therewith. A magnetic re- 
corder is not complete nor operative to give 
its intended performance until the mechanism 
is supplied with media having the same form 
and magnetic characteristics of the media it 
was designed to use. The machine is tailored 
to use a recording media having particular 
characteristics. The media are manufactured 
to provide those characteristics.” 


Plaintiffs claim that after the commercial 
introduction of the Camras tape by 3M in 
1947, it proved a great commercial success 
and supplanted tapes previously used. The 
testimony showed that by 1957, 3M sales of 
the tape covered by the patent exceeded 
$8,000,000 in value. 


Many of the findings of the District Court 
on the question of validity were, in large 
part, based on testimony before the Court 


free space such as air. This unit was formerly 
called the gauss. 

’ This curve represents the residual or re- 
maining magnetic characteristics left in the sam- 
ple after the applied field has been reduced 
to zero. 
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by expert, technical and fact witnesses. ‘The 
tests and demonstrations gave the Court a 
keen insight as to the claims and conten- 
tions of the parties. Under such circum- 
stances, we cannot consider the issues as 
though we were a nisi prius court. We have, 
many times, pointed out that under such 
circumstances, Rule 52(a) Federal Rules of 
Civil Procedure is applicable, and we can 
only disregard such findings if they’ are 
clearly erroneous. Hazeltine Research, Inc. 
v. Admiral Corp., 7 Cir., 183 F. 2d 953, 
954-955; Armour & Co. v-. Wilson & Co., 7 
Cir., 274 F, 2d 143, 156. We have frequently 
reminded the bar that factual matters in a 
patent case must be tried and decided by 
the trial judge in precisely the same manner 
as those of any other kind of a lawsuit, and 
the functions of this court of review are no 
different than they are in any other kind of 
a case. See Armour & Co. v. Wilson & Co., 
supra, at pages 152, 156. 

From the prior work of others, Camras 
knew or is charged with knowing, the use- 
fulness in recording media, of high coercive 
force qualities. He knew similarly the de- 
sirability of using in magnetic tape, magnetic 
iron oxide powders of very small and uni- 
form particle size and high coercive force, 
and of using elongated powder particles in- 
cluding acicular magnetic iron oxides. Cam- 
ras also had constructive if not actual notice 
of the various magnetic iron oxides includ- 
ing synthetic materials and methods of prep- 
aration as had been disclosed in literature 
pertaining to magnetic iron oxide. 

The same prior publications disclosed that 
magnetic iron oxides showing the highest 
values of coercive force are obtained by the 
chemical reduction of ordinary ferric oxides 
(known. as non-magnetic red iron oxide, 
also called alpha ferric oxide) to ferroso- 
ferric oxides (black iron oxide, Fe:Os, also 
called magnetite) at elevated temperatures, 
and that the ferrosoferric oxides so obtained 
show coercive force values of 200 oersteds 
or more by magnetic measurement. 

These publications also disclosed that ferric 
oxide could be obtained by dehydrating 
alpha ferric oxide monohydrate, Fe:O;H20. 
That material inherently forms as fine 
acicular crystalline particles of less than 2 mic- 
rons in size. These publications also de- 
scribed process conditions which produce 
oxides of high coercive force. Inter partes 
demonstrations were carried out at Easton, 
Pennsylvania, based on prior publications 
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including the teachings of Williams and 
Thewlis. The trial court found that such 
demonstrations produced oxides identical in 
properties claimed by Camras as his prod- 
uct invention, 


Another prior publication was published 
in Germany in 1936, and is known as the 
Kraeber & Luyken publication. It discloses 
methods by which iron oxides may be re- 
duced and oxidized in order to provide cer- 
tain magnetic properties. The District Court 
found that at the inter partes demonstrations 
at Easton, an oxide identical to Camras’ 
oxide was produced by following the dis- 
closures of this publication. 

The trial court discussed United States 
Department of Interior, Bureau of Mines’ 
Bulletin 425. This Bulletin dealt with mag- 
netic separation of ores, and at page 136, 
teaches the effect of heat treatment on iron 
oxides. The trial court found the teachings 
in this article disclosed to one skilled in the 
art that in order to obtain a high coercive 
force oxide, reduction temperatures of be- 
tween 220° to 550° C. must be followed, and 
that over-heating will destroy these mag- 
netic properties. 


The District Court pointed out that al- 
though the Patent Examiner referred to 
pages 88 to 95 of Bulletin 425, apparently 
no consideration was given to page 136 
where the effect of heat treatment on the 
iron oxides was disclosed. The Court found 
the Williams and Thewlis, the Kraeber and 
Luyken, and the Bureau of Mines’ publica- 
tions (to the extent indicated), anticipated 
the oxides claimed by Camras as his inven- 
tion, and that these publications were not 
cited nor’ considered by the Patent Office 
as prior art publications. 


Welo and Baudisch were prior workers 
in the field. Their article was published in 
1934, and disclosed a method whereby syn- 
thetic magnetite may be obtained by the re- 
duction of gamma monohydrate and alpha 
monohydrate. Plaintiffs seek to challenge 
the District Court’s reliance upon this refer- 
ence by saying the oxide particles were not 
shown to be “characteristically” acicular. 
An inspection discloses that many of the 
particles of Welo and Baudisch oxides are 
acicular. However, whether the oxides are 
predominantly acicular would seem to be 
immaterial. The use of oxides composed of 
acicular particles on recording tape was old. 
Camras admitted that the acicular form was 
not critical. This is also demonstrated by 
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the fact that some of the claims in suit, such 
as 4 and 13, do not specify the shape of the 
particles at all. 

The decision of the District Court on in- 
validity was based, in part, on the Johnson 
patent (British Patent No: 466,023) dated 
November 18, 1936. This patent is entitled 
“Improvement in the Manufacture and Pro- 
duction of Sound Record Carriers.’ The 
patent taught the use of synthetic magnetic 
iron oxides both Fe;O. and gamma FeO: 
in fine particle sizes of 1 micron or less, in- 
cluding synthetic oxides of acicular shape as 
a magnetic recording material on or in a 
non-magnetic carrier (tape). The patent 
stated that such an oxide having a favorable 
remanence and high coercive force was 
especially suited for use in sound recordings 
to obtain faithful reproductions of speech 
and music at reduced tape speeds. 


The Johnson patent did not state numeri- 
cal values of magnetic property medasure- 
ments, nor did it disclose any magnetic 
oxides or methods of preparing same. In- 
stead, it referred in general terms to certain 
methods of preparing suitable oxides and 
stated such methods “are known per se.” 
Workers were thus referred to the magnetic 
iron oxide art. 

Plaintiffs argued that Johnson’s reference 
to high coercive force meant force less than 
200 oersteds. However, by following the 
methods of preparing oxides which were 
“known per se,” magnetic oxides showing 
coercive force values of 200 oersteds and 
higher could be obtained by anyone who 
wanted them. 

The OSRD report No. 5325 of June 30, 
1945, had described basic principles of the 
magnetic recording process, and had re- 
ferred to the tendency of high coercive force 
in the recording media to favor reproduc- 
tion of high frequency signals. It described 
the development of coated wire media show- 
ing coercive force measurements of 300 
oersteds. It also mentioned that better re- 
sults had been obtained with flexible tapes 
using synthetic magnetic iron oxides then 
available commercially, and which had par- 
ticle sizes of less than 1 micron, and coercive 
force measurements of 100 to 200 oersteds. 


We think and so hold, that the oxide and 
method claims of the Camras patent are 


* Title 35 U. S. C. § 102 provides: ‘‘A person 
shall be entitled to a patent unless * * * (b) 
the invention was patented or described in a 
printed publication in this or a foreign country 
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clearly invalid over the prior art hereinbe- 
fore discussed. The same is likewise true of 
the record member claims especially in view 
of Johnson and the teachings of ‘OSRD re- 
port 5325. In our view, the claims at issue 
of the patent in suit were fully anticipated 
by a number of the prior publications, and 
are completely lacking in invention: over 
others. We hold there is credible evidence 
to support the Court’s findings and conclu- 
sions with respect to the prior art. 

The trial court held that a certain trans- 
action hereinafter narrated which occurred 
in April, 1946, and in the period immediately 
following, amounted to a prior public use 
of the oxides in suit, and was a statutory 
bar to the validity of the patent.‘ 


April, 1946, was more than a year prior to 
the filing date of the Camras patent. In that 
month, 3M disclosed to Armour a magnetic 
oxide tape and asked Armour if it was in- 
terested in the use of magnetic tape for 
recording. Armour advised 3M it had ex- 
perimented with tapes using oxides having 
a considerably higher coercive force than 
those shown to Armour by 3M. A sample 
of Armour’s tape was given to 3M which 
caused tests to be made of the oxide as 
coated on the tape. Thereafter; 3M re- 
quested and Armour furnished ten pounds 
of oxides for the use by 3M in coating tapes. 
This material was received by 3M prior to 
July 12, 1946, and was used in coating tapes. 
The trial court found as a fact that the 
oxides furnished by Armour to 3M were the 
same oxides later patented by Camras. 


Plaintiffs argue that this transaction was 
merely an experimental use as contrasted 
with a public use. Plaintiffs argue Camras 
did not have suitable equipment for making 
rolls of tape and 3M made some small 
sample rolls which it sent to Camras for 
testing. Plaintiffs point out no money changed 
hands and urge that no commercial transac- 
tion was involved. 

The question is not without difficulty. 
While a public use more than a year prior 
to the application date would defeat a patent, 
an experimental use would not. Whether 
the use by 3M was experimental, poses a 
very close question. It is apparent that the 
use by 3M of the oxides did have some as- 
pects of an experimental use. In his testimony, 


or in public use or on sale in this country, 
more than one year prior to the date of the 
application for patent in the United States.” 
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Camras described the tapes as “experimental 
samples.” None of the tapes were actually 
sold. The unused oxide was returned. 


In Elizabeth v. Pavement Co., 97 U. S. 126, 
the use was held to be experimental and not 
an invalidating public use. There, the inven- 
tion related to highway pavement. The 
pavement constructed under the patent was 
installed in a toll road and used publicly for 
a period of six years. The Supreme Court 
held it was an experimental use emphasiz- 
ing the owner of the patent actually con- 
trolled his invention: that he built the road 
at his own expense; and that his day-to-day 
conduct indicated he intended to apply for 
a patent when he was satisfied that no fur- 
ther improvements were necessary. 


However, in support of the Court’s find- 
ings, the record before us discloses -that 
neither Camras nor Armour sought the aid 
of 3M in connection with oxides or their use 
on tapes. In April of 1946 there was no 
cooperative relationship between Armour 
and 3M. The latter was already interested 
in the magnetic tape business, and it made 
its contact with Armour in furtherance of 
its own commercial interest. Armour built 
a kiln to produce the oxides in larger quan- 
tities. While plaintiff scoffs at the meager 
ten pounds of oxide sent to 3M, the record 
discloses that such an amount was sufficient 
to coat ninety 1200-foot reels of %4 inch tape. 


The unrestricted deliveries and the use of 
the oxides by 3M having been shown as 
well as the shipment of the oxides to Du Pont 
Company on June 20, 1946, the burden fell 
upon plaintiffs to establish that any use 
made of such oxides was experimental. We 
hold there is sufficient credible evidence in 
the record to support the trial court’s find- 
ings that the use made by 3M of the oxides 
was a public use, and the conclusions drawn 
by the trial court on that point were correct. 

As early as December, 1941, George S. 
Mepham Corporation had produced synthetic 
oxides. They were not, at that time, used 
in making magnetic recording media. These 
oxides were numbered MTR-1 and MTR-12, 
and were subsequently re-designated 277 
and 278, respectively. These oxides were 
tested in 1942 by Magnaflux Corporation, 
and found to be highly magnetic and suit- 
able for their purpose. However, they were 
not then used because of the cost involved. 
Mepham retained the oxides and in 1947 for- 
warded these oxides with others to Brush 
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Development Company for use in recording 
media. 

Subsequent tests in 1955 disclosed that 
MTR-1 (277) had an H. of 330 oersteds at 
a field of 1000 oersteds, Brm/B, ratio of less 
than 2 to 1, and a rapid rise from 300 to 400 
oersteds. Oxide MTR-12 (278) had a coer- 
cive force, He, of 240 oersteds at a field of 
1000 oersteds, a Brm/Br of less than 3 to 1, 
and a rapid rise between 300 and 400 oersteds. 
The particle size of both materials was 
found to be less than 1 micron in maximum 
dimension and to be acicular in shape. The 
trial court found the activities of Mepham 
constituted public use as well as an offer of 
sale. There is support in the record for 
such findings. 

Although the Court found only an offer of 
sale, we think such finding brings the case 
at bar within the decisions of this Court in 
Wende v. Horine, 225 Fed. 501, 505, and 
Magee v. Coca-Cola Company, 232 F. 2d 596, 
600, in which it was held that the statute 
does not require a “sale” but only a “placing 
on sale.” 

There is ample support in the record for 
the findings of the trial court as to the 
activities of Mepham, and we hold that 
the Mepham oxides were an anticipation of the 
tape oxide claims in the patent in suit. 

The trial court discussed other bases for 
its decision of invalidity of the patent in 
suit, including the record member claims 
thereof. It would unduly prolong this al- 
ready lengthy opinion to say more than 
that the findings of the trial court with re- 
spect thereto are supported by the evidence, 
and we find no error in the conclusions 
drawn. 

With its answer, Williams filed a first and 
a second counterclaim. The latter was later 
thrice amended. The first counterclaim in- 
cluded a prayer for a declaratory judgment 
which was, in effect, sustained by the Court 
holding the patent in suit to be invalid. It 
also incorporated the claim that Armour 
and 3M had obtained a sweeping monopoly 
as to magnetic recording tape and magnetic 
iron oxide, and alleged plaintiffs’ conduct 
created an “in terroreum” in the trade. This 
latter charge was not pressed on this appeal. 


[Allegations of Antitrust Violation| 


The second counterclaim alleges a vio- 
lation by Armour and 3M of the antitrust 
laws of the United States, particularly 
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§§ 1 and 2 of the Sherman Antitrust Act. 
Later, an amended second counterclaim 
was filed. 


It is alleged in the amended counterclaim 
that 3M dominates the magnetic recording 
tape industry, being the largest producer of 
such tape in the world. It is also alleged 
the magnetic recording industry has grown 
from infancy at the time of World War II 
to one of the major industries in this coun- 
try. The counterclaim describes Armour’s 
policy of issuing restricted licenses after its 
agreement with 3M, and which it is claimed 
has resulted in a situation whereby 3M is 
now the only Armour licensee engaged in 
the business of manufacturing magnetic tape 
in the United States. 


The amended second counterclaim alleges 
an agreement between Armour and 3M in 
1947 whereby 3M would file a patent appli- 
cation with the idea that an interference 
would be declared in the patent office with 
the application for the patent in suit. In a 
memorandum by 3M it was stated: “If 
interference develops it could be handled on 
a perfectly friendly basis.” 


3M did file its patent application on Feb- 
ruary 16, 1948 in the names of Smith, 
Wetzel and Herr who swore they had in- 
vented both the black and gamma oxides of 
high coercive force and “record members” 
containing them. Two substitute applica- 
tions, one for the black oxide, and one for 
the gamma oxide, were filed in 1950 with 
similar oaths. The trial court found Smith 
never believed that he had invented either 
oxide. The interference proceeding, which 
was in the nature of shadow boxing, was 
carried on for nearly two years before being 
terminated privately by 3M’s concessions 
of priorities to Camras. It was at this time 
Armour agreed to restraints upon its future 
conduct of its licensing system. 


We are handicapped in considering the 
second amended counterclaim by the brief 
manner in which the trial court referred to 
the issues raised thereby. The trial court’s 
opinion, findings and conclusions in this 
case occupy forty-one pages of the printed 
appendix. All issues pertaining to the 
validity of the patent were considered in 
great detail, and we have approved the trial 
court’s findings and conclusions in reference 
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thereto. By comparison, the reference to 
the counterclaim issues is contained in a 
few short paragraphs. 

It is a practical impossibility for us to 
carefully examine the more than five thou- 
sand pages of the printed appendices to pick 
out testimony and evidence that might per- 
tain to the issues raised by the counterclaims. 
We have considered the possibility of send- 
ing the case back to the trial court for 
additional findings on such issues. However, 
we finally have determined that there are 
sufficient findings and conclusions before us 
so that we can now pass upon such issues. 


The trial court found that there has been 
no price-fixing or patent-pooling or cross- 
licensing; also there has been no use of a 
patent or patents to control the manufac- 
ture, use or sale of unpatented articles or 
materials, nor has there been any attempt 
to force others to buy only the patented 
products. The Court also found there has 
been no joint control of any licensing pro- 
gram between plaintiffs Armour and 3M. 


There was considerable evidence which 
would have justified contrary findings, but 
again, we must accept such findings unless 
clearly erroneous, and there is in the record 
before us credible evidence to support the 
Court’s findings on these issues. ‘Certainly, 
we cannot say that such findings are clearly 
erroneous, 


The same holds true of the Court’s find- 
ing that the defendants did not prove the 
alleged misuse of the patent in suit. We 
hold the trial court was correct in conclud- 
ing that misuse of the patent in suit and 
violation of the anti-trust laws by plaintiffs 
were not suttciently established by the 
proof. 

A question has been raised as to the pro- 
vision in the judgment referring to costs. 
Although we think defendants should have 
been awarded costs without any offsets, we 
defer to the trial court in that respect. How- 
ever, we invite the trial court’s attention 
to the provision in the judgment whereby 
Technical Tape’s costs are to be offset by 
costs incurred by plaintiffs in defending the 
counterclaims. Inasmuch as Technical Tape 
did not interpose a counterclaim, its. costs 
should not be offset. 


Judgment affirmed. 
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Cited 1960 Trade Cases 
Globe Readers Service, Inc. v. FTC 


77,533 


; [| 69,889] Armour Research Foundation, etc. and Minnesota Mining and Manufac- 
turing Co. v. C. K. Williams & Co., Inc. 


In the United States Court of Appeals for the Seventh Circuit. September Term, 1959. 
April Session, 1960. Nos. 12701, 12702, 12703, 12704. Dated August 30, 1960. 


Armour Research Foundation, etc. v. Technical Tape Corp. 


In the United States Court of Appeals for the Seventh Circuit. September Term, 1959. 
April Session, 1960. Nos. 12705, 12706. Dated August 30, 1960. 


Sherman Antitrust Act 


Private Enforcement—Patent Infringement Action—Substantial Evidence in Support 
of No Patent Misuse and Antitrust Violation Petitions for rehearing were denied 
where substantial evidence had supported a finding of no patent misuse and antitrust law 
violations. Issue of counterclaim costs were deferred to the trial court. 


See Private Enforcement and Procedure, Vol. 2, J 9041. 


For the plaintiff: Carlton Hill, Benjamin H. Sherman and Edward A. Haight, Chicago, 
Illinois, Charles E. Feirich, Carbondale, Illinois, and William H. Abbott, St. Paul, 
Minnesota. 


For the defendants: Henry Driemeyer, East St. Louis, Illinois, Robert D. Spille and 
John A. Mitchell, New York, N. Y., and Carl S. Lloyd, Chicago, Illinois, for Williams & 
Co., Inc., and Technical Tape Corp.; Albert C. Johnston, New York, N. Y., and Marcus A. 
Hollabaugh, Washington, D. C., for Williams & Co., Inc.; and Samuel W. Kipnis, Chicago, 
Illinois, for Technical Tape Corp. 


On the petition for rehearing, Williams 
points out that paragraph 9 of the judg- 
ment seems to authorize an offsetting of 
plaintiffs’ costs in defending the first counter- 
claim. This was for a declaratory judg- 
ment of invalidity and non-infringement. 
Although in form dismissed, the counter- 
claim was in effect sustained by the Court’s 
holding of invalidity of the patent in suit. 


Opinion on Petition For Rehearing 


Per CurtaM [In full text]: We have au- 
thorized the entry of an order denying the 
petition for rehearing filed by plaintiff Ar- 
mour and also denying the petition for re- 
hearing filed by defendant Williams. 


We invite the attention of the District 


Court to the matter of costs in that Court. 
We stated in our opinion that defendants 
should have been awarded costs without 
offsets, but we would defer to the trial court 
in that respect. 


If a differentiation can be made as to 
costs in defending the first and second 
counterclaims, it is clear there should be no 
offset as to the defense of the first counter- 
claim. 


[J 69,890] Globe Readers Service, Inc., et al. v. Federal Trade Commission. 


In the United States Court of Appeals for the Seventh Circuit. 


September Term 


and Session, 1960. No. 13010. Dated January 3, 1961. 


Petition for Review of an Order of the Federal Trade Commission. 


Federal Trade Commission Act 


Misrepresentation—Sales Offers—Responsibility for Solicitors—A corporation en- 
gaged in the solicitation of magazine subscriptions was responsible for the acts and practices 
of its solicitors. The corporation had furnished each solicitor with written authority to 
obtain orders; dissatisfied customers were dealt with by the corporation; the activities 
of its personnel were an integral part of its business operation; and the corporation had 
referred to its solicitors as “the agent” and “our representative.” 


See Unfair Practices, Vol. 2, § 5099. 
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Globe Readers Service, Inc. v. FTC 


77,534 


Misrepresentation—Magazine Subscriptions—Sale of “Unauthorized Subscriptions” 
—Refund Policy.—There was no unlawful misrepresentation or deception in the solicitation 
of magazine orders where, even though there was evidence of soliciting orders for magazines 
not on the “authorized list”, a showing of reluctance by the corporation to make refunds 
on those orders which could not be filled, and the customer’s difficulty in obtaining refunds, 
there was nothing in the record to indicate that such orders were encouraged or that such 
activity was approved. Also, a pattern of soliciting unauthorized subscriptions was not 


shown, nor was there any evidence as to the frequency of such sales given. 
See Unfair Practices, Vol. 2, 75099, 5099.20, 5101.70, 5103.04. 
For the petitioners: William N. Kenefick and Donald D. Martin. 


For the respondent: 


Alan B. Hobbes, Jno. W. Carter, Jr., and Thomas F, Howder. 


Reversing and setting aside a cease and desist order of the Federal Trade Commission 


in Dkt. 7490. 


Before SCHNACKENBERG, CASTLE and Major, Circuit Judges. 


Caste, Circuit Judge [/n full text]: Globe 
Readers Service, Inc., and Warren E. Bru- 
baker, William P. Barry and James Riley, 
individually and as officers of the corpora- 
tion, petitioners, seek review of a cease and 
desist order of the Federal Trade Commis- 
sion, respondent. Our jurisdiction is in- 
voked pursuant to 15 U. S. C. A. §45(c). 
The petitioners were charged with violation 
of Section 5 of the Federal Trade Commis- 
sion Act; 15 U. S.C. A. § 45(a)(1)*. The 
hearing examiner’s initial decision dismissed 
the complaint. On appeal the Commission 
made its own findings of fact, conclusion 
and order. 


The order directs petitioners and petition- 
ers’ representatives, in connection with the 
sale of subscriptions for magazines, to cease 
and desist from: 


“A. Soliciting and accepting magazine 
subscriptions which respondents are not 
authorized to solicit. 


B. Refusing to refund payments re- 
ceived for subscriptions for magazines 
which are undeliverable. 


C. Requiring customers to accept the 
substitution of magazines other than those 
subscribed and paid for.” 


The complaint on which the order was 
predicated, naming petitioners as respond- 
ents, charged, inter alia, that: 


“In many instances respondents’ solici- 
tors sell subscriptions for magazines which 
are not on respondents’ authorized list of 
magazines and are undeliverable. In these 


1Sec. 5(a)(1) ‘‘Unfair methods of competition 
in commerce, and unfair or deceptive acts or 
practices in commerce, are hereby declared un- 
lawful.’’ Sec. 5(a)(6) ‘‘The Commission ‘is here- 
by empowered and directed to prevent persons, 
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instances, respondents refuse to refund the 
customers’ money and, in order to obtain 
some benefit for the money expended, 
such customers are required to accept a 
substitute magazine from the authorized 
list which they would not have otherwise 
ordered or accepted.” 


By their answer petitioners denied these 
charges and affirmatively alleged that the 
dealers or subscription crew managers are 
not employees of petitioners but are inde- 
pendent contractors. 

The contested issues are: 

1. Whether there is substantial evidence 
to support the commission’s findings. 

2. Whether the commission applied the 
correct legal criteria in concluding that 
under the facts petitioners are responsible 
for the acts and practices of the solicitors 
in the latter’s solicitation of magazine 
subscriptions. 


[Findings of Fact] 


The facts as found by the commission 
insofar as pertinent to these issues may be 
summarized as follows: 


The corporate petitioner Globe Readers 
Service, Inc., maintains its home office in 
Michigan City, Indiana. Petitioners Bru- 
baker, Barry and Riley are officers of Globe. 


The unlawful practices complained of arose 
in petitioners’ conduct of its magazine sub- 
scription business. Certain publishers au- 
thorize petitioners to obtain subscriptions 
for their magazines from the public. To 
solicit such subscriptions, petitioners engage 


partnerships, or corporations, Tai Se Tron 
using unfair methods of competition in com- 
merce and unfair or deceptive acts or practices 
in commerce.”’ 


© 1961, Commerce Clearing House, Inc. 


Number 172—61 
1-20-61 


the service of individuals designated as ‘“‘deal- 
ers” or “subscription crew managers.” These 
in turn, select “solicitors” who conduct the 
actual door-to-door canvassing of the public. 
In this manner, petitioners’ subscription 
sales operations are carried on throughout 
the various states. 


When subscriptions are sold, the solici- 
tors record the orders on forms provided 
and accept payment from the customers. 
The orders and payments are subsequently 
turned over to petitioners’ crew managers. 
After deducting commissions for themselves 
and the solicitors, the crew managers for- 
ward the monies along with the orders to 
petitioners. Petitioners are responsible for 
arranging with the various magazine publishers 
to see that the subscriptions are honored. 


On many occasions the solicitors take 
subscriptions for magazines which are not 
on petitioners’ authorized list. Orders and 
payments therefor are nevertheless trans- 
mitted to petitioners’ home office. When 
customers do not receive the magazines 
ordered, they direct inquiry to petitioners’ 
office, or cause inquiry to be made on their 
behalf by Better Business organizations. 


After accepting payment for the sale of 
unauthorized subscriptions, petitioners send 
a form letter to these customers requesting 
them to accept a substitute periodical. Peti- 
tioners make no mention of a refund in this 
correspondence, even if the customer has re- 
quested one. Their sole effort is directed 
toward obtaining a subscription from the 
authorized list and they are often successful. 
To attain this objective, petitioners have for 
a time even represented to subscribers that 
a refund is not obtainable because commis- 
sions and allowances were deducted at the 
time of sale and cannot be recovered. If 
the subscribers persevere long enough in 
their efforts, however, they can eventually 
get their money back in spite of petitioners’ 
attempts to dissuade them. 

On the basis of these findings the com- 
mission concluded that the acts and prac- 
tices of petitioners constituted unfair and 
deceptive acts and practices and unfair meth- 
ods of competition in violation of the Fed- 
eral Trade Commission Act. 


[Correct Application of Legal Criteria] 


The findings of the commission, if sup- 
ported by substantial evidence on the record 
considered as a whole, are conclusive. Um- 
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Cited 1960 Trade Cases 
Globe Readers Service, Inc. v. FTC 


77,535 


versal Camera Corp. v. N. L. R. B., 340 U.S. 
474, 487-8. They may not be set aside be- 
cause the reviewing court would have drawn 
different inferences. N. L. R. B. v. Southern 
Bell Telephone & Telegraph Co., 319 U. S. 50, 
60. In Universal Camera it was pointed out 
(496-7) that the “substantial evidence” 
standard is not modified in any way because 
of disagreement between the Board and its 
examiner but that it is recognized “that evi- 
dence supporting a conclusion may be less 
substantial when an impartial, experienced 
examiner who has observed the witnesses 
and lived with the case has drawn conclu- 
sions different from the Board’s than when 
he has registered the same conclusion.” 


The instant case presents no issue of 
credibility and the findings are in a large 
part based upon the testimony of Globe’s 
own officers. We have carefully reviewed 
the record. The findings and conclusions of 
the Board are without substantial support inso- 
far as they are relied uopn as establishing that 
petitioners have pursued “unfair or deceptive 
acts Or practices” in their operations. 


In reaching this conclusion we are not 
disposed to disturb the commission’s factual 
findings bearing on the relationship between 
petitioners and the solicitors. Likewise the 
commission applied the correct legal criteria 
in determining petitioners’ responsibility, for 
the purpose here involved, for the acts and 
practices of the solicitors. An important 
feature of petitioners’ relationship with the 
solicitors is the “Certificate of Authoriza- 
tion” furnished each solicitor for his use in 
house-to-house canvassing. This is a letter- 
size document impressively designed, bear- 
ing the description and signature of the 
solicitor, and signed by the crew manager. 
It proclaims that the solicitor “is authorized 
to make personal interviews for the purpose 
of obtaining new and renewal orders for 
periodicals listed on the official order forms 
of Globe Readers Service, Inc.”. In addi- 
tion, correspondence with dissatished custom- 
ers is conducted out of Globe’s headquarters 
office and when refunds are made they are 
made by Globe. The record amply estab- 
lishes that the activities of the crew man- 
agers and solicitors are an integral part of 
petitioners’ business operation. In its cor- 
respondence with customers Globe has vari- 
ously referred to the solicitor as “the agent” 
and “our representative.” 


Whatever the relationship between peti- 
tioners and the crew managers and solicitors 
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may be when regarded for other purposes 
we are of the opinion that this relationship, 
for the purpose here under consideration, is 
such that petitioners are not in a position to 
shed responsibility for the acts and prac- 
tices of the solicitor. International Art Com- 
pany v. Federal Trade Commussion [1940-1943 
TRADE Cases § 56,304], 7 Cir., 109 F. 2d 393; 
Steelco Stainless Steel, Inc. v. Federal Trade 
Commission [1950-1951 TRADE CASES { 62,786], 
7 Cir., 187 F. 2d 693 and Goodman v. Fed- 
eral Trade Commission [1957 TRADE CASES 
J 68,690], 9 Cir., 244 F. 2d 584. 


[Lack of Substantial Evidence] 


While we are of the opinion that petition- 
ers are responsible, for the purpose here in- 
volved, for the subscription activities of the 
solicitors we do not find substantial evi- 
dence in the record supporting the commis- 
sion’s ultimate conclusion that a violation 
of the Federal Trade Commission Act was 
established. 


There is evidence that on those occasions 
when a solictor sold a subscription to a 
magazine not on petitioners’ authorized list 
a form letter was used in reply to inquiries 
of the customers who complained about fail- 
ure to receive the publication they paid for, 
including those seeking a refund. The let- 
ter made no mention of a refund but advised 
the subscriber that the solicitor was not au- 
thorized to accept the order for the mag- 
azines selected and requested that a new 
selection be made from the authorized list 
of magazines. But no evidence was pre- 
sented as to the frequency of sales by the 
solicitors of magazines not on the authorized 
list, and although some crew managers had 
from 16 to 25 deductions from their indi- 
vidual accounts during an eleven month 
period representing their commissions on 
refunds petitioners made, no showing was 
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made as to the frequency of such sales by 
any particular solicitor or solicitors or the 
total number of solicitors then working. 
There is nothing in the record to indicate 
that petitioners either encouraged or tacitly 
approved the action of any solicitor in ob- 
taining orders for magazines not on the au- 
thorized list. To the contrary there is testi- 
mony that crew managers were instructed not 
to sell subscriptions to magazines not on the 
authorized list. That there was testimony 
that in those instances where subscriptions 
were obtained to publications not on the 
list, many of such subscribers did, after 
receipt of petitioners’ letter, then make a 
selection from the authorized list, after first 
having asked for a refund, does not in our 
opinion show pursuit by petitioners of an 
unfair and deceptive practice. The record 
does not establish a pattern showing an at- 
tempt was made by petitioners to obtain an 
unauthorized subscription where the person 
solicited did not desire the authorized mag- 
azines, with the intent of later prevailing 
on such subscriber to accept a substitute 
from the authorized list. There was testi- 
mony that for a time some of such custo- 
mers had been informed that Globe was not 
in a position to make a refund due to the 
fact that commissions and allowances were 
deducted at the time of the sale and could 
not be recovered. Again, the record is 
barren as to the number or percentage of 
cases in which such information was given. 

It may well be that petitioners were en- 
gaged in a course of conduct which consti- 
tuted an unfair and deceptive practice within 
the prohibitions of the Federal Trade Com- 
mission Act, but such a conclusion does not 
find substantial support in the record made 
before the commission. The order of the 
Federal Trade Commission is reversed and 
set aside. 


[] 69,891] United States v. Durable Building Materials Council, Inc.; Fischer Lirne 
& Cement Co.; Fay Realty Co.; Crump Lime and Cement Co., Inc.; Standard Builders 
Supplies, Inc.; John A, Denie’s Sons Co.; Fant & Anderson Co.; Memphis Lime and 


Cement Co. 


In the United States District Court for the Western District of Tennessee, Western 
Division. ‘Civil No. 4068C. Filed January 5, 1961. 


Case No. 1563 in the Antitrust Division of the Department of Justice. 
Sherman Antitrust Act 


Price Fixing—Noncompetitive Bids—Trade Association—Specific Relief—Consent 
Decree.—Cement dealers and a trade association were enjoined by a consent decree from 
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U.S. v. Durable Building Materials Council, Inc. 


entering into any agreement with any other cement supplier or trade association to fix 
prices, eliminate or suppress competition, submit noncompetitive bids, cause or permit an 
association to circulate a price list, and exchange price information on bids or sales. Also 
prohibited was any influence upon another person to submit noncompetitive bids and to 
exchange bid information. Membership in a trade association, the activities of which are 
inconsistent with the consent decree, are prohibited, and defendant trade association is to 
be dissolved. For five years, a sworn statement to the effect that the prices quoted have 
been arrived at independently must be submitted with each bid on government business. 


See Combinations and Conspiracies, Vol. 1, {[2005.503, Department of Justice Enforce- 
ment and Procedure, Vol. 2, { 8281.216, 8281.600, 8301.45, 8301.60, 8421. 


For the plaintiff: Robert A. Bicks, 
William D. Kilgore, Jr., 
Attorneys, Department of Justice. 


For the defendants: 


Realty Co.; 
for Standard Builders Supplies, Inc.; 


Assistant Attorney General, 
Wilford L. Whitley, Jr., 


George P. Douglass for Crump Lime and Cement Conelincs: 
Edward P. A. Smith for Totin A. Denie’s Sons, Inc.; 


Baddia J. Rashid, 
John F. Hughes, and Sidney Harris, 


Thomas L. Robinson for Durable Building Materials Council, Inc.; 
John S. Montedonico for Fischer Lime and Cement Co.; 


(Charles B, Dudley for Ray 
George E. Morrow 


Caruthers Ewing for Fant & Anderson Co.; and Don G. Owens for Memphis Lime and 


Cement Co. 


Final Judgment 


Boyp, District Judge [Jn full text]: Plain- 
tiff, United States of America, having filed 
its complaint herein on September 19, 1960, 
the defendants having appeared and the 
plaintiff and defendants by their respective 
attorneys having consented to the entry of 
this Final Judgment before any testimony 
has been taken herein, 

‘Now, therefore, upon said consent of the 
parties hereto, it is hereby 


Ordered, adjudged and decreed as follows: 
J 
[Jurisdiction] 

This Court has jurisdiction of the subject 
matter hereof and the parties hereto. The 
complaint states claims upon which relief 
may be granted against the defendants and 
each of them under Section 1 of the Act of 
Congress of July 2, 1890, entitled “An act 
to protect trade and commerce against un- 
lawful restraints and monopolies,’ com- 


monly known as the Sherman Act, as 
amended. 
II 
[Definitions } 


As used in this Final Judgment: 

(A) “Cement” includes all types and 
grades of portland cement and masonry 
cement; 

((B) “Person” shall mean any individual, 
corporation, partnership, association or other 
legal entity; 
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(C) “Durable” shall mean the defendant 
Durable Building Materials Council, Inc. 
III 
[Applicability] 


The provisions of this Final Judgment 
applicable to any defendant shall apply also 
to its subsidiaries, successors, assigns, di- 
rectors, officers, agents, servants and em- 
ployees, and to all persons in active concert 
or participation with such defendant who 
receive actual notice of this Final Judgment 
by personal service or otherwise. 


IV 
[Practices Enjoined]| 


Defendants are each enjoined and re- 
strained from entering into, adhering to, 
maintaining or furthering, directly or indi- 
rectly, any contract, agreement, understand- 
ing, plan or program with any supplier of 
cement Or any association or central agency 
of or for such suppliers, to: 

(A) Fix, determine, establish or maintain 
prices or other terms or conditions for the 
sale of cement to any third person; 

(B) Eliminate or suppress competition 
in the sale of cement; 

((C) Submit noncompetitive, collusive, or 


rigged bids for supplying cement to any 
customer or prospective customer; 


(D) Cause or permit defendant Durable 
or any similar organization to publish, print 
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or circulate any price sheets or price lists 
for the sale of cement; 

(E) Exchange information concerning 
bids, prices or other terms or conditions 
for the sale of cement prior to such infor- 
mation becoming public knowledge. 


Vv 


Defendants are each enjoined and re- 
strained from directly or indirectly: 

(A) Urging, influencing or suggesting to 
any other person that he quote or charge 
noncompetitive or specified prices or other 
terms or conditions of sale for cement to 
any third person; 

(B) Disclosing to or exchanging with 
any other supplier of cement, prior to the 
opening of bids submitted for the supplying 
of cement, 

(1) the intention to submit or not to 
submit a bid, 

(2) the fact that a bid has or has not 
been submitted, or 


(3) the content of any bid. 


VI 
[Dissolution of Trade Association] 


(Defendants are each ordered and directed 
to forthwith dissolve and disband the de- 
fendant Durable, and the remaining de- 
fendants are each enjoined and restrained 
from belonging to or participating in any 
of the activities of any trade association or 
other organization, the activities or objec- 
tives of which are inconsistent with any of 
the terms of this Final Judgment. 


VII 
[Independent Prices] 


‘Each of the defendants, other than de- 
fendant Durable, are ordered and directed 
within sixty days following the date of 
entry of this Final Judgment to cease utiliz- 
ing any cost or pricing formulae, or part 
thereof, which has not been independently 
arrived at by such defendant on the basis 
of its individual cost figures and individual 
judgment as to profits, as a means of deter- 
mining in whole or in part the price or 
prices at which it will sell cement. 


VIII 


Each defendant, except defendant Durable, 
shall within sixty days following the entry 
of Final Judgment: 
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(A) Withdraw its presently effective price 
lists for cerment (or, where no price list has 
been issued withdraw its presently prevail- 
ing prices); 

(B) Individually review its prices for 
cement on the basis of its individual cost 
figures and individual judgment as to profits; 
and 

(C) Issue a new price list for cement (or, 
where no price list has been issued, issue 
new prices) on the basis of such independent 
review. 


IX 


Each defendant, other than the defendant 
Durable, is ordered and directed for a period 
of five years from the date of entry of this 
Final Judgment to submit a sworn statement 
in the form set forth in the Appendix A 
hereto, with each bid for cement submitted 
to any governmental body or agency thereof. 
Such sworn statement shall be signed by 
the principal officer of said defendant, by 
the person actually responsible for the prepa- 
ration of said bid, and by the person who 
signed said bid; and a duplicate of each such 
sworn statement and of such bid, together 
with the workpapers used in the preparation 
of such bid shall be kept in the files of the 
defendant for a period of six years from the 
date of execution of such bids. 


xX 
[Enforcement and Compliance] 


For the purpose of securing compliance 
with this Final Judgment and for no other 
purpose, duly authorized representatives of 
the Department of Justice shall, upon writ- 
ten request of the Attorney General, or the 
Assistant Attorney General in charge of 
the Antitrust Division, and on reasonable 
notice to any said defendant, made to its 
principal office, be permitted: 

(A) Access during the office hours of 
such defendant to all books, ledgers, ac- 
counts, correspondence, memoranda and 
other records and documents in the posses- 
sion or under the control of such defendant 
relating to any matters contained in this 
Final Judgment; and 

(B) Subject to the reasonable conven- 
ience of such defendant and without restraint 
or interference from it, to interview officers 
or employees of such defendant, who may 
have counsel present, regarding any such 
matters. 
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‘Upon request, each of said defendants 
shall submit such reports in writing to the 
Department of Justice with respect to mat- 
ters contained in this Final Judgment as 
may from time to time be necessary to the 
enforcement of said Final Judgment. No 
information obtained by the means _pro- 
vided in this Section shall be divulged by 
any representative of the Department of 
Justice to any person other than a duly 
authorized representative of the Executive 
Branch of the plaintiff, except in the course 
of legal proceedings to which the United 
States is a party for the purpose of securing 
compliance with this Final Judgment or as 
otherwise required by law. 


XI 
[Retention of Jurisdiction] 


Jurisdiction is retained for the purpose 
of enabling any of the parties to this Final 
Judgment to apply to this Court at any 
time for such further orders and directions 
as may be necessary or appropriate for the 
construction or carrying out of this Final 
Judgment, for the modification of any of 
the provisions hereof, for the enforcement 
of compliance herewith, and for the punish- 
ment of the violations hereof. 
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APPENDIX A 
Affidavit 
The undersigned hereby certify that: 


Phe attached Dit tae ee 
(name of recipient of bid) dated 
has been arrived at by 
eT Eee IT ey, ay eee (name of de- 
fendant) unilaterally and without collusion 
with any other vendor of cement; 


2. The intention to submit the attached 
bid, the fact of its submission, and the con- 
tents thereof, have not been communicated 
by the undersigned nor, to their best knowl- 
edge and belief, by any employee or agent 


OF OUR Rae, SSIS! (name of de- 
fendant), to any person not an employee or 
agenthOlgaetas aie seein actors (name of 


defendant), and will not be communicated 
to any such person prior to the official 
opening of the attached bid. 


Dateds—- yee rae ee ee ee ee 
Signature of prin- 
cipal officer. 


Signature of person 
who prepared bid. 


Signature of person 
who signed bid. 


Notarization 


[] 69,892] United States v. Fischer Lime & Cement Co., John A. Denie’s Sons Co., 


and V. E. Schevenell Construction Co., Inc. 


In the United States District Court for the Western District of Tennessee, Western 


Division. 


Civil No. 4067C. Filed January 5, 1961. 


Case No. 1561 in the Antitrust Division of the Department of Justice. 


Sherman Antitrust Act 


Combinations and Conspiracies—Noncompetitive Bids—Trade Association—Specific 
Relief—Consent Decree.—Ready-mixed concrete dealers were enjoined by a consent decree 
from entering into any agreement with any other supplier of ready-mixed concrete or with 
any ready-mixed concrete trade association to fix prices, eliminate or suppress competition, 
submit noncompetitive bids, cause or permit an association to circulate a price list, and 
exchange price information on bids or sales. Also prohibited was any influence upon an- 
other person to submit noncompetitive bids and to exchange bid information, Membership 
in a trade association, the activities of which are inconsistent with the consent decree, was 
prohibited, Independent price lists based upon individual costs were ordered. For five 
years, a sworn statement to the effect that the prices quoted were arrived at independently, 
must be submitted with each governmental agency bid. 


See Combinations and Conspiracies, Vol. 1, J 2005.503, Department of Justice, Enforce- 
ment and Procedure, Vol. 2, J 8281.216, 8281.600, 8301.45, 8301.60, 8421. 
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For the plaintiff: Robert A. Bicks, Assistant Attorney General, Baddia yt Rashid, 
William D. Kilgore, Jr., Wilford L. Whitley, Jr., John F. Hughes, and Sidney Harris, 


Attorneys, Department of Justice. 


For the defendants: John S. Montedonico for Fischer Lime & Cement Co.; Edward 
P. A. Smith for John A. Denie’s Sons, Inc.; and John T. Shea for V. E. Schevenell 


Construction Co., Inc. 


Final Judgment 


Boyp, District Judge [In full text]: Plain- 
tiff, United States of America, having filed 
its complaint herein on September 19, 1960, 
the defendants having appeared and the 
plaintiff and defendants by their respective 
attorneys having consented to the entry of 
this Final Judgment before any testimony 
has been taken herein, 

Now, therefore, upon said consent of the 
parties hereto, it is hereby 


Ordered, adjudged and decreed as follows: 
Ts 


[Jurisdiction] 


This Court has jurisdiction of the subject 
matter hereof and the parties hereto. The 
complaint states claims upon which relief 
may be granted against the defendants and 
each of them under Section 1 of the Act of 
Congress of July 2, 1890, entitled “An act 
to protect trade and commerce against un- 
lawful restraints and monopolies,” commonly 
known as the Sherman Act, as amended. 


file 
[Definitions] 
As used in this Final Judgment: 


(A) “Ready-mixed concrete” includes all 
types and grades of concrete composed of 
cement, sand, gravel, broken stone or other 
aggregate which is mixed together with 
water; 

(B) “Person” shall mean any individual, 
corporation, partnership, association or other 
legal entity. 


Ill. 
[Applicability] 


The provisions of this Final Judgment 
applicable to any defendant shall apply also 
to its subsidiaries, successors, assigns, direc- 
tors, officers, agents, servants and em- 
ployees, and to all persons in active concert 
or participation with such defendant who 
receive actual notice of this Final Judgment 
by personal service or otherwise. 
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IV. 
[Practices Prohibited] 


Defendants are each enjoined and restrained 
from entering into, adhering to, maintaining 
or furthering, directly or indirectly, any 
contract, agreement, understanding, plan or 
program with any supplier or manufacturer 
of ready-mixed concrete or any associa- 
tion or central agency of or for such sup- 
pliers or manufacturers, to: 


(A) Fix, determine, establish or main- 
tain prices or other terms or conditions for 
the sale of ready-mixed concrete to any 
third person; 


(B) Eliminate or suppress competition in 
the sale of ready-mixed concrete. 


(C) Submit noncompetitive, collusive, or 
rigged bids for supplying ready-mixed con- 
crete to any third person; 

(D) Cause or permit any association or 
central agency of or for such suppliers or 
manufacturers or any similar organization 
to publish, print or circulate any price 
sheets or price lists for the sale of ready- 
mixed concrete; 


(E) Exchange information concerning bids, 
prices or other terms or conditions for the 
sale to any third person of ready-mixed con- 
crete prior to such information becoming 
public knowledge. 


V. 


Defendants are each enjoined and restrained 
from directly or indirectly: 

(A) Urging, influencing or suggesting to 
any other person that he quote or charge 
noncompetitive or specified prices or other 
terms or conditions of sale for ready-mixed 
concrete to any third person; 

(B) Disclosing to or exchanging with any 
other supplier or manufacturer of ready- 
mixed concrete, prior ta the opening of 
bids submitted for the supplying of ready- 
mixed concrete. 


(1) the intention to submit or not to 
submit a bid, 
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(2) the fact that a bid has or has not 
been submitted, or 


(3) the content of any bid. 


Wales 


Defendants are each enjoined and re- 
strained from belonging to or participating 
in any of the activites of any trade associa- 
tion or other organization, the activities or 
objectives of which are inconsistent with 
any of the terms of this Final Judgment. 


VIL. 
[Independent Prices| 


Each of the defendants are ordered and 
directed within sixty days following the date 
of entry of this Final Judgment to cease 
utilizing any cost or pricing formulae, or 
part thereof, which has not been independ- 
ently arrived at by such defendant on the 
basis of its individual cost figures and indi- 
vidual judgment as to profits, as a means 
of determining in whole or in part the price 
or prices at which it will sell ready-mixed 
concrete. 


VIIl. 


Each defendant shall within sixty days 
following the entry of Final Judgment: 

(A) Withdraw its presently effective price 
lists for ready-mixed concrete (or, where 
no price list has been issued, withdraw its 
presently prevailing prices); 

(B) Individually review its prices for 
ready-mixed concrete on the basis of its 
individual cost figures and individual judg- 
ment as to profits; and 

(C) Issue a new price list for ready-mixed 
concrete (or, where no price list has been 
issued, issue new prices) on the basis of such 
independent review. 


IX. 
[Sworn Statement For Bids] 


Each defendant is ordered and directed 
for a period of five years from the date 
of entry of this Final Judgment to submit 
a sworn statement in the form set forth 
in the Appendix A hereto, with each bid for 
ready-mixed concrete submitted to any gov- 
ernmental body or agency thereof. Such 
sworn statement shall be signed by the 
principal officer of said defendant, by the 
person actually responsible for the prepara- 
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tion of said bid, and by the person who 
signed said bid; and a duplicate of each such 
sworn statement and of such bid shall be 
kept in the files of the defendant for a 
period of six years from the date of execu- 
tion of such bids. 


Xe 
[Enforcement and Compliance] 


For the purpose of securing compliance 
with this Final Judgment and for no other 
purpose, duly authorized representatives of 
the Department of Justice shall, upon 
written request of the Attorney General, 
or the Assistant Attorney General in charge 
of the Antitrust Division, and on reasonable 
notice to any said defendant, made to its 
principal office, be permitted: 

(A) Access during the office hours of 
such defendant to all books, ledgers, ac- 
counts, correspondence, memoranda and 
other records and documents in the posses- 
sion or under the control of such defendant 
relating to any matters contained in this 
Final Judgment; and 

(B) Subject to the reasonable convenience 
of such defendant and without restraint or 
interference from it, to interview officers or 
employees of such defendant, who may have 
counsel present, regarding any such matters. 


Upon request, each of said defendants 
shall submit such reports in writing to the 
Department of Justice with respect to 
matters contained in this Final Judgment 
as may from time to time be necessary to 
the enforcement of said Final Judgment. 
No information obtained by the means pro- 
vided in this Section shall be divulged by 
any representative of the Department of 
Justice to any person other than a duly 
authorized representative of the Executive 
Branch of the plaintiff, except in the course 
of legal proceedings to which the United 
States is a party for the purpose of securing 
compliance with this Final Judgment or as 
otherwise required by law. 


XI. 
[Retention of Jurisdiction] 


Jurisdiction is retained for the purpose 
of enabling any of the parties to this Final 
Judgment to apply to this Court at any 
time for such further orders and directions 
as may be necessary or appropriate for the 
construction or carrying out of this Final 
Judgment, for the modification of any of 
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the provisions hereof, for the enforcement 
of compliance herewith, and for the punish- 
ment of the violations thereof. 


APPENDIX A 
Affidavit 


The undersigned hereby certify that: 


1. The attached bid to 
(name of recipient of bid) dated .......... 
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edge and belief, by any employee or agent 
of... RS Se PESOS, Fe BERR oer. 
(name of defendant), to any person not an 
employee or agent<Ofp =... - pe reo 
(name of defendant), and will not be com- 
municated to any such person prior to the 
official opening of the attached bid. 


Dateds sheet sre - Sg. Kigt 


pie, ale te bie see <feyery © 


has,beensarrived. at.bynh=2> tte art blow 
(name of defendant) unilaterally and with- 
out collusion with any other vendor of 
ready-mixed concrete; 

2. The intention to submit the attached 
bid, the fact of its submission, and the con- 
tents thereof, have not been communicated 
by the undersigned nor, to their best knowl- 


Signature of person who 
prepared bid. 

Signature of person who 
signed bid. 


Notarization 


[1 69,893] United States v. Gasoline Retailers Association, Inc., General Drivers, 
Warehousemen and Helpers Union No. 142, an affiliate of International Brotherhood of 
Teamsters, Chauffeurs, Warehousemen & Helpers of America, and Michael Sawochka. 


In the United States Court of Appeals for the Seventh Circuit. September Term, 
1960—January Session, 1961. Nos. 13038 through 13040. Dated January 12, 1961. 


Appeals from the United States District Court for the Northern District of Indiana, 
Hammond Division. Swycert, District Judge. 


Case No, 1461 in the Antitrust Division of the Department of Justice. 


Sherman Act 


Price Fixing—Prohibition of Advertising and Use of Premiums as Per Se Violation— 
Gasoline.——An agreement between “major brand” and “independent” gasoline dealers that 
the major brand stations would not advertise prices except at their pumps, and that 
neither group would use trading stamps or other premiums, in order to stabilize the local 
retail gasoline market and prevent price wars, was a concerted scheme to affect prices 
and, as such, a per se violation of Sec. 1 of the Sherman Act. 


See Combinations and Conspiracies, Vol. 1, J 2011.181. 


Price Fixing—Unions—Contract Provisions Implementing Price Fixing Agreement.— 
A labor union which negotiated union contracts incorporating the terms of a price fixing 
agreement (under which “major brand” gasoline dealers restricted their price advertising 
and both “major brand” and “independent” stations restricted use of premiums), and 
enforced its terms through picketing activity, was guilty of conspiracy and restraint of 
trade (price fixing) in violation of Sec. 1 of the Sherman Act. 


See Combinations and Conspiracies, Vol. 1, { 2101.063. 


Interstate Commerce—Gasoline in Retail Dealers’ Hands.—The regular movement of 
gasoline from producing areas outside the States of Illinois and Indiana to refiners and 
dulk plants in those states and then to retail dealers in each state involved interstate com- 
merce, so that a price-fixing agreement affecting a sectional area partly within each state 
affected interstate commerce, 


See Combinations and Conspiracies, Vol. 1, § 2035.187, and Department of Justice 
Enforcement and Procedure, Vol. 2,  8025.560, 8025.620. 
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Justice Department Enforcement—Indictment—Failure to Identify Co-Conspirators. 
—Failure of an indictment to identify the names of co-conspirators whose names were 
known to the Government and grand jury does not render the indictment insufficient. 
Those names are not among the “essential facts” describing the offense, and are not, 
therefore, required under Rule 7(c) of the Federal Rules of Criminal Procedure. 


See Department of Justice Enforcement and Procedure, Vol. 2, 7 8025. 


Procedure—Immunity of Witness—Indictment After Delivery of Subpoenaed Docu- 
ments.—A union official who appeared before a grand jury voluntarily to deliver and 
identify union documents which had been subpoenaed, and who had been informed ques- 
tioning would be strictly limited to those matters, derived no immunity from prosecution, 
under the Immunity Acts of 1903 and 1906, after an indictment was returned against him 
(he had negotiated union contracts containing clauses putting an unlawful price fixing 
agreement by signatory employers into effect). 


See Department of Justice Enforcement and Procedure, Vol. 2, {8021 and 8029.700. 
For the plaintiff: Earl A. Jinkinson, Chicago, Illinois, Henry Geller and Donald L. 


Hardison, Washington, D. C. 


For. the defendants: Eugene D. Tyler, Hammond, Indiana, Edward J. Calihan, Jr., 
Chicago, Illinois, and Albert H. Gavit, Gary, Indiana. 


Affirming 1960 Trade Cases { 69,596. 


Before SCHNACKENBERG, KNocH and CASTLE, Circuit Judges.. 


CASTLE, Circuit Judge [Jn full text]: This 
appeal is from a judgment of the United 
States Court for the Northern District of 
Indiana, Hammond Division, entered on a 
finding that the defendants, Gasoline Re- 
tailers Association, Inc., General Drivers, 
Warehousemen and Helpers Union No. 142, 
an affiliate of the International Brotherhood 
of Teamsters, Chauffeurs, Warehousemen 
and Helpers of America, and Michael Saw- 
ochka, were guilty on a one count indictment 
charging the said defendants and others 
with conspiring to violate Section 1, Title 
15, U. S. C., commonly known as the Sher- 
man Act. The defendants waived a jury, 
and the judgment was entered upon findings 
made pursuant to rule 23(c) of the Federal 
Rules of Criminal Procedure after a bench 
trial by the Court. The indictment charged 
defendants and others with conspiring to 
stabilize the retail price of gasoline in the 
Calumet Region. 

The defendant Gasoline Retailers Asso- 
ciation, Inc., which was an unincorporated 
association of filling station operators was 
fined $5000; the defendant Local No. 142 
was fined $5000; and the defendant Michael 
Sawochka was fined $3000 and sentenced to 
a term of imprisonment for six months, 
which term was suspended, 

The one count indictment charged that 
beginning in 1954 and continuing to the date 
of the indictment the defendants and the 
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co-conspirators and other persons to the 
grand jury unknown had “engaged in a 
combination and conspiracy to stabilize the 
retail gasoline prices throughout the Calumet 
Region”, an area described as including 
Lake County, Indiana and Calumet City, 
Illinois, in unreasonable restraint of inter- 
state commerce. It was charged that there 
was a “continuing agreement among the 
defendants and co-conspirators” that the 
“major brand” and “independent brand” 
station operators would refrain from either 
advertising or giving premiums, including 
trading stamps, in connection with the retail 
sales of gasoline; and that major brand sta- 
tion operators would refrain from advertising 
the retail price of gasoline by any means 
other than the price computing mechanism 
that constitutes a part of the gasoline dis- 
pensing devices. It was further charged that 
the defendants and co-conspirators enforced 
their agreement by picketing and threaten- 
ing to picket, and by cutting off and threaten- 
ing to cut off the supplies of gasoline of 
station operators who advertised retail prices 
except as permitted or who advertised or 
issued premiums in connection with retail 
sales. It was alleged that the effects of the 
combination and conspiracy were (a) to 
stabilize retail gasoline prices; (b) to sup- 
press price competition among gasoline re- 
tailers; (c) to burden and impede interstate 
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commerce in gasoline; and (d) to restrain 
the freedom of gasoline retailers in the 
conduct of their business. 


The Union and the station operators in 
the area, in an effort to eliminate price wars, 
have included in their labor contracts clauses 
which prohibit major brand station oper- 
ators from displaying the retail price of 
gasoline on the station premises by any 
manner other than the price computing 
device on the gasoline pump, and banning 
the use of pfemiums or trading stamps by 
any station operator in connection with 
retail sales. 


‘At least 95% of all the labor contracts 
of Local 142 in existence at the return of 
the indictment had been personally nego- 
tiated by the defendant Sawochka, the 
Union’s chief negotiator and executive offi- 
cer. Approximately 146 separate operators 
out of an association membership of 206 
dealers had signed the service station con- 
tracts. There were 167 association members 
who were regular members of the Union. 
The operators who were not selling gasoline 
of the major oil companies such as Stand- 
ard, Shell, etc. were not required to adhere 
to the price advertising ban since they 
needed to advertise their generally lower 
prices in order to compete with the major 
brand stations. The differential between the 
major oil companies and the so-called inde- 
pendents was approximately three cents per 
gallon and there was evidence that the 
Union and the Association had agreed that 
if this differential were maintained they 
would be permitted to display price signs. 
However, they were not allowed to give 
premiums with the sale of gasoline. On 
several occasions during the period covered 
in the indictment several stations began to 
advertise their prices by means of large 
price display signs and to initiate trading 
stamp programs. When this happened, re- 
gardless of whether the station was a party 
to the agreement, members of the Associa- 
tion and Union would visit the person who 
was using price signs or trading stamps and 
indicate unless the signs came down and 
the stamp and premium programs ended 
the station would be picketed and the delivery 
of gasoline halted. The evidence shows that 
at least one station was picketed by the 
Union and a tank wagon of gasoline was 
diverted from the intended destination when 
the driver refused to cross a Teamster 
picket line. 
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The contested issues are: 

(1) Did the district court err in finding 
that an agreement among competitors to 
stabilize the local retail gasoline market, 
in an effort to prevent gasoline price wars, 
by the elimination of price advertising 
at the station sites and by the prohibition 
of the use of premiums and trading stamps 
constituted a price-fixing device in per se 
violation of the Sherman Act? 

(2) Does a restraint in the form of a 
conspiracy to stabilize local gasoline retail 
prices, enforced by cutting off deliveries 
of gasoline and threats thereof, affect 
interstate commerce to an extent prohibited 
by the Sherman Act, or involve a con- 
spiracy ‘in interstate commerce” in view 
of the continuous flow of gasoline from 
out of state into the local area through 
tanks of the retail dealer to the ultimate 
consumer? 

(3) Is an indictment charging a con- 
spiracy in restraint of trade fatally defec- 
tive because it fails to specify the names 
of such co-conspirators whose identities 
were known to the grand jury? 

(4) Does a union official who responds 
to a grand jury subpoena duces tecum, 
although he is neither personally named 
or served, for the sole purpose of pro- 
ducing and identifying official union docu- 
ments acquire personal immunity from 
prosecution under an indictment returned 
against him? 


(5) Was there evidence to sustain the 
conviction against the Union? 


Appellants do not deny that they agreed 
and acted in concert to eliminate price ad- 
vertising at the stations and to prevent the 
stations from giving premiums, largely of 
the trading stamp variety. Nor do they dis- 
pute that these efforts, with some minor 
exceptions, have proved successful largely 
through the threats of picketing or of cut- 
ting off non-cooperating dealers from their 
source of supply, and occasionally making 
good on these threats. Instead, their argu- 
ment is that suppression of the price ad- 
vertising and the giving of premiums does 
not in itself constitute price-fixing and, 
therefore, to the limited extent, if any, it 
may have affected the ultimate price at 
which gasoline was sold in the area, the 
practices cannot properly be classified per se 
offenses, but instead come under the rule of 
reason. Considered as such, both of the 
prohibitions are alleged to have been justifi- 
able efforts to eliminate allegedly harmful 
activities. 
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It is established “that the offense of con- 
spiring [under the Sherman Act, Section 1] 
is complete when the agreement or con- 
spiracy is formed.” United States v. New 
York Great Atlantic & Pacific Tea Co. [1940- 
1943 Trave Cases § 56,287], 137 F. 2d 459, 
463 (C. A. 5, 1943). The Supreme Court 
expressly stated on this point in United 
States v. Socony-Vacuum Oil Co. [1940-1943 
TRADE Cases { 56,031], 310 U. S. 150, 224, 
n. 59 (1940), that Section 1 condemns con- 
certed action to fix prices even though such 
activity “be wholly nascent or abortive.” 


The basic objective of defendants’ con- 
spiracy was the stabilization of retail gaso- 
line prices. Witness Patton testified the 
Union representative Frank Potesak told 
him that the anti-price sign provision “was 
put in there to keep price wars out of Lake 
County”. The defendants similarly con- 
sidered premium offers, and particularly 
trading stamps, as playing a similar role in 
initiating or continuing the price wars, and 
as such to be eliminated. The continuing 
agreement among the defendants and the 
co-conspirators that the “major brand” and 
“Gndependent brand” station operators would 
refrain from either advertising or giving 
premiums, including trading stamps in con- 
nection with the retail sales of gasoline, 
and that “major brand” stations would re- 
frain from advertising retail prices excepting 
at the sites of the stations by the regular 
price computing gasoline pumps is a per se 
violation of the Sherman Act. A _ similar 
situation was presented in the leading case 
of United Sttaes v. Socony-Vacuum Oil Com- 
pany [1940-1943 Trapve Cases { 56,031] 310 
U. S. 150, which seems to settle this ques- 
tion. In that case there was an agreement 
among the large producers to purchase sur- 
plus, “distress gasoline’ from similar re- 
finers which was flooding the so-called “spot 
market” and leading to price wars. The 
court rejected the argument that the “price 
fixing” it had found to be a per se offense in 
United States v. Trenton Potteries Co., 273 
U. S. 392, was limited to an agreement that 
a specified price would be charged by each 
conspirator. The court held (P. 222): 


“Nor is it important that the prices 
paid by the combination were not fixed in 
the sense that they were uniform and in- 
flexible. Price-fixing as used in the Tren- 
ton Potteries case has no such limited 
meaning. An agreement to pay or charge 
rigid, uniform prices would be an illegal 
agreement under the Sherman Act. But 


Trade Regulation Reports 


Cited 1960 Trade Cases 
U. S. v. Gasoline Retailers Assn., Inc. 


77,545 


so would agreements to raise or lower 
prices whatever machinery for price-fixing 
was used,” 


In the Socony-Vacuum case the activities 
were not concerned with direct price fixing 
but were aimed rather at affecting the mar- 
ket price and the court was there condemning 
as price fixing any concerted scheme de- 
signed to affect prices. We are of the 
opinion that the agreement and the activities 
in the present case are a per se violation of 
the Sherman Act. 


There was a regular movement of sub- 
stantial quantities of gasoline from produc- 
ing areas outside the State of Illinois and 
Indiana to refineries and bulk plants in 
those States and thence to the individual 
station operators within the Calumet Re- 
gion, which includes areas in both Indiana 
and Illinois. Therefore it is our opinion 
that the conspiracy to stabilize local gasoline 
retail prices affected Interstate Commerce 
and is a violation of the Sherman Act. 


It is contended by appellants that the 
indictment was insufficient and should have 
been dismissed because it failed to list the 
names of some of the co-conspirators whose 
names were known to the government and 
the grand jury. 

Rule 7(c) of the Federal Rules of Criminal 
Procedure provides that the indictment shall 
be “a plain, concise and definite written 
statement of the essential facts constituting 
the offense charged” and “need not contain 
* * * any other matter not necessary to 
such statement.” The indictment in this 
case did set forth “essential facts” con- 
stituting the offense of conspiracy in re- 
straint of trade, and there was no need to 
set out the particular names or identity of 
possible witnesses who at the trial might 
prove to have been co-conspirators. United 
States uv. Glasser, 116 F. 2d 690 (C, A. 7, 
1941). We are of the opinion that it was 
not necessary for the indictment to specify 
the names of co-conspirators even though 
they were known to the grand jury. 


Michael Sawochka appeared voluntarily 
before the grand jury to deliver Union docu- 
ments and was informed that the question- 
ing would be strictly limited to identification 
of the documents and to determination of 
compliance with the terms of the subpoena 
directed to Local 142, to which no immunity 
could be acquired. Even where the appear- 
ance is in response to a subpoena personally 
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naming him a corporate or union official 
who appears only for such purposes as 
identification of corporate or union records 
or documents acquires no immunity under 
155.U. S. Gs 32-33... Cf: Heike vu. United 
States, 227 U. S. 131 (1913). Certainly no 
immunity attached under the circumstances 
here presented. 


We find no merit in the contention of 
Local 142 that the evidence does not sustain 
its conviction. Unlike the situation in 'Truck 
Drivers Local No. 421, Etc. v. United States 
[1940-1943 Trape Cases 56,215], 128 F. 
2d 227, relied upon by this appellant, the 
conspiracy was here formalized in two 


to the Union. That the Union included 
members other than those engaged in the 
service station industry does not under the 
circumstances here presented insulate it 
from liability. It was pointed out in United 
Brotherhood of Carpenters v. United States 
[1946-1947 Trape Cases J 57,545], 330 U. S. 
395, 410 that: 


“The grant of authority to an officer of 
a union to negotiate agreements with em- 
ployers regarding hours, wages, and work- 
ing conditions may well be sufficient to 
make the union liable. An illustrative but 
not restrictive example might be where 
there was knowing participation by the 
union in the operation of the illegal agree- 


clauses of the official labor contract entered 
into by and on behalf of the Union and 
negotiated by the Union representative au- 
thorized to negotiate all of its contracts 
with all industries. And it was enforced by 
the Union’s picketing. The activities here 
were neither unauthorized by nor unknown 


ment after its execution.” 


We have considered all other arguments 
advanced by counsel in briefs or oral argu- 
ments in arriving at our conclusion that the 
District Court’s judgment must be affirmed. 


Affirmed. 


[] 69,894] Maurice J. Feil and Leo A. Loeb, individually and as co-partners trading 
as the Enurtone Co. v. Federal Trade Commission. 


In the United States Court of Appeals for the Ninth Circuit. No. 16,699. Dated 
December 22, 1960. 


On Petition to Review an Order of the Federal Trade Commission. 


Federal Trade Commission Act 


Misrepresentation—Curative Devices—Enuresis (Bed-Wetting).—A device intended 
for use in stopping enuresis (bed-wetting), and utilizing electrical impulses to activate 
a bell and wake the person affected, was found not to be helpful in cases caused by organic 
defects or diseases; advertising indicating that it would be effective in “all” cases was 
therefore misleading. 


See Unfair Practices, Vol. 2, J 5087.201. 


Misrepresentation—Deception by Implication—“Stop” as Effective for “All” Situa- 
tions.—Advertisements which stated that a device would “stop” enuresis (bed-wetting), 
particularly where the word was (as here) in bold-face or large type and without further 
limitation, implies that the device will be effective in “all” cases and, if that is not true, 
is misleading. 

See Unfair Practices, Vol, 2, J 5087. 


Misrepresentation—Scope and Terms of FTC Order—Warning or Affirmative Dis- 
closure—Curative Device——The Federal Trade Commission has wide discretion as to the 
nature or terms of an order intended to stop or prevent false or deceptive advertising. It is 
not necessary that there be proof of actual deception or bad faith on the part of the 
respondent to justify an order requiring affirmative disclosure. Accordingly, it was proper 
for the Commission to prohibit advertising of a curative device intended to “stop” enuresis 
(language found to imply, unless limited, that it would be effective for “all” cases) unless 
expressly limited to cases “not caused by” organic defects or disease. The Court dis- 
tinguished the Alberty case, 1950-1951 TrapEe CAsEs J 62,583, holding invalid an FTC order 
which would have required affirmative disclosure of (a) the types of conditions which would 
or would not be helped by a curative preparation and (b) the relative frequencies of their 
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occurrence, on two grounds: (1) that case was decided only under the relatively narrow 
grounds in Sec. 12 of the Federal Trade Commission instead of the broader authority in 
Sec. 5, and (2) that the order was also (and perhaps more importantly). held to be invalid 
for failure of the Commission to make findings of fact which would have supported such 
an order; here, such findings had been made. However, the Court substituted “caused by” 
for involving” in an order prohibiting advertising of the device unless it was clearly 
limited to cases “not caused by” organic defects or diseases; the word “involving” has 
several meanings, while “caused” has one simple, understandable meaning and can more 
effectively be worked into an advertisement. 


fea Unfair Practices, Vol. 2, 5105.20, and FTC Enforcement and Procedure, Vol. 2, 


Enforcement and Procedure—Conflict in Medical Testimony—Curative Device.—It is 
the Commission’s province to determine whether or not there has been misrepresentation 
in the advertising of a curative device, where there is a conflict in the medical testimony 
presented. Also, it is not necessary for the medical experts presented in support of the 
complaint to have had personal experience in its use. Where the method of operation is known, 
and the medical experts reflect both a varied background in their practices and are quali- 
fied to express an opinion as to the effectiveness of a device operating in a determined 
manner (here, mechanical or electrical and auditory), the Commission can properly base 
its findings on their opinions. 


See FTC Enforcement and Procedure, Vol. 2, § 8611.04. 


For the petitioners: Harold Easton, Los Angeles, California. 


For the respondent: Daniel J. McCauley, Jr., General Counsel, Alan B, Hobbes, 
Assistant General Counsel, Jno. W. Carter, Jr., Attorney, Federal Trade Commission. 


Modifying, affirming, and enforcing FTC cease and desist order in Dkt. 6564. 
Before Barnes and Koetscu, Circuit Judges, and YANKwicH, District Judge. 


YANKwICcH, District Judge [Jn full text]: I 
Before us is a petition to review* an order 
of the Federal Trade Commission, to be 
referred to as “Commission” or “respondent”, 
dated October 2, 1959, ordering Maurice J. 
Feil and Leo A. Loeb, individually and as 
co-partners trading as the Enurtone Com- 
pany, to be referred to as “petitioners”, to 


The Proceedings Before the Commission 


The proceedings before the Commission 
were initiated by a complaint filed by the 
Commission, through its secretary, and dated 
June 7, 1956. The complaint, in substance, 
stated the following facts: 

Maurice J. Feil and Leo A. Loeb are in- 
dividuals trading as the Enurtone Company, 
with their principal place of business at 
Beverly Hills, California. For two years 
preceding the date of the complaint, they 
were engaged in leasing a device named 
“Enurtone”, for use in cases of enuresis, or 
bed-wetting, in the course of which they 
have represented, by means of advertise- 


“forthwith cease and desist from repre- 
senting directly or indirectly: 


“That the use of said device is of value 
in stopping bed-wetting or correcting the 
bed-wetting habit, unless expressly limited 
in a clear and conspicuous manner to cases 
of bed-wetting not involving organic de- 
fects or diseases.” 


This order modified the initial order issued 


on February 24, 1959, by one of the Com- 
mission’s Hearing Examiners, which would 
have ordered that the petitioners 
“do forthwith cease and desist from rep- 
resenting, directly or indirectly: 

“That the use of such device is of value 
in stopping bed-wetting or in correcting 
the bed-wetting habit in cases of enuresis 
involving organic defect or diseases.’ 


115 U.S. C., § 45(c). 
Trade Regulation Reports 


ments inserted in newspapers and circulars 
and other forms of advertising matter 
“that the use of said device will stop bed- 
wetting and correct the bed-wetting habit 
in all cases.” 
They also furnished advertising materials 
to their lessees, who use it in soliciting the 
rental of the device. 
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The representations were false, mislead- 
ing and deceptive in that the use of the 
device will not stop bed-wetting or correct 
bed-wetting 


“except in cases of functional bed-wetting 
: : 3 : 3 
not involving organic defects or diseases.’ 


There followed allegations that the peti- 
tioners were in substantial competition with 
others engaged in the leasing and sale of 
devices intended for the same purpose and 
that the use by the petitioners and their 
lessees of the false representations had ten- 
dency to mislead and deceive a substantial 
portion of the purchasing public into the 
erroneous and mistaken belief that the state- 
ments therein were true and to induce a 
substantial portion of the purchasing public 
to rent the device. The final allegations read: 


“As a consequence thereof, trade in 
commerce has been unfairly diverted to 
respondents from their competitors and 
injury has thereby been done to competi- 
tion in commerce. * * * 

“The aforesaid acts and practices of re- 
spondents, as herein alleged, were and are 
all to the prejudice and injury of the 
public and of respondents’ competitors 
and constitute unfair and deceptive acts 
and practices and unfair methods of com- 
petition, in commerce, within the intent 
and meaning of the Federal] Trade Com- 
mission Act. 


“Wherefore, the Premises Considered, 
the Federal Trade Commission, on this 
7th day of June, A. D. 1956, issues its 
complaint against said respondents.” 

There followed notice of hearing before the 
Commission on August 21, 1956. 

The Answer, dated July 6, 1956, admitted 
the partnership. It alleged that they were 
the exclusive licensees of the device under 
United States Letters Patent No. 2,644,050 
and United States Letters Patent No. 2,127,538, 
up to the time of its expiration. Admitting 
that other concerns are engaged in selling 
enuresis devices they denied that they were 
in competition with them. They also denied 
that they or their lessees used any false, 
misleading or deceptive representations or 
that their practices were injurious to the 
public or to their competitors. 

The hearings began on September 24, 
1956, before Hearing Examiner Edward F. 
Haycraft. At the conclusion of the initial 
hearing the then counsel for the Commis- 
sion moved for an adjournment of the hear- 
ings to Chicago for the purpose of taking 
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depositions of the Commission’s medical ex- 
perts. The motion was denied. 


On March 11, 1957, the Commission sub- 
stituted a new Hearing Examiner, Earl J. 
Kolb, who, over the protests of the peti- 
tioners, proceeded to hold the hearings on 
March 13. The new Hearing Examiner or- 
dered that the hearings resume in Los Angeles 
on March 26, 1957, and that hearings be had 
for three days commencing May 1, 1957, in 
San Francisco, for the taking of medical 
testimony. When the hearings were resumed 
in San Francisco, counsel for the Commis- 
sion was permitted to amend the complaint 
by adding at the end of Paragraph Five the 
words 


“* %* * or in cases of functional bed- 

wetting involving emotional tensions.” 

The effect of the amendment was to make 
Paragraph Five of the complaint read 


“Paragraph Five: The said representa- 
tions were and are false, misleading and 
deceptive. In truth and in fact, the use 
of said device will not be effective in stop- 
ping bed-wetting or correcting the bed- 
wetting habit in cases involving organic 
defects or diseases or in cases of func- 
tional bed-wetting involving emotional 
tensions.” 


An answer was filed by the petitioners 
denying the material allegations of the com- 
plaint, as amended. After the amendment 
was allowed, the Hearing Examiner sus- 
tained the objection of the petitioners to all 
the testimony theretofore given, ordered it 
stricken and order a trial de novo. Hearings 
were rescheduled and held at San Francisco 
on October 22, 23 and 24, 1958. The initial 
decision of the Hearing Examiner, filed on 
March 18, 1959, has already been given as 
has also the final order of the Commission, 
dated October 2, 1959, modifying it. 


This is a petition to review the Order. 
Relief is sought upon the following grounds: 


(1) The decision of the Commission is 
not supported by substantial evidence on 
the record considered as a whole; 


(2) Assuming that there is substantial 
evidence on the record, considered as a 
whole, to support the Commission’s finding 
that the use of the Enurtone device is not 
of value in stopping bed-wetting or in cor- 
recting the bed-wetting habit in cases of 
enuresis involving organic defects or diseases, 
the order of the Commission exceeds the 
power of the Commission and is, therefore, 
illegal and void. 
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On the basis of these contentions, it is 
urged that the following relief be granted: 


(1) That the Final Order of the Commis- 
sion issued under date of October 2, 1959, in 
Docket No. 6564 be set aside; 


(2) In the alternative, in the event that 
the Court determines that the said Final 
Order should not be set aside, that the 
Final Order be modified to conform to the 
form of order contained in the Initial Deci- 
sion of the Hearing Examiner issued under 
date of February 24, 1959. 


iI 
Considering the Records as a Whole 
A. The Scope of Review 


The scope of review in a case of this 
character, as defined by the Act, as modified 
by the requirements of the Administrative 
Procedure Act, requires that the findings of 
the Commission be sustained unless they are 


“unsupported by substantial evidence,” ? 


or are 
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“arbitrary, capricious, an abuse of discre- 

ia or otherwise not in accordance with 
” 

aw. 


These criteria have been applied by this 
and other courts in many recent cases.* They 
hold that it is the function of the Commis- 
sion and not that of the reviewing court to 
pass upon the credibility of witnesses, the 
weight to be accorded to their testimony 
and to draw inferences from admitted facts. 
These cases insist that the Commission, not 
we, must resolve conflicts in expert medical 
testimony.” These rulings merely reempha- 
size the rule of substantiality long expressed 
by the Supreme Court that 


“The weight to be given to the facts 
and circumstances admitted, as well as 
the inferences reasonably to be drawn 
from them, is for the commission.” ° 
The principle is applied with equal rigor 

in cases arising under Section 12 of the 
Federal Trade Commission Act, one of the 
objects of which is to prevent the dissemi- 
nation of false advertisement for the pur- 
pose of inducing or which is likely to induce, 
directly or indirectly, the purchase, in com- 


25U.S8S.C., § 1009(e) (5). 

$5 U.S. C., § 1009(e) (1). 

4 Bristol-Myers Co. v. Federal Trade Com- 
mission [1950-1951 TRADE CASES Jf 62,722], 4 
Cir., 1950, 185 F, 2d 58, 61-62; Tractor Training 
Service v. Federal Trade Commission [1955 
TRADE CASES { 68,196], 9 -Cir., 1955, 227 F. 
2d 420, 425; De Gorter v. Federal Trade Com- 
mission [1957 TRADE CASES f 68,691], 9 Cir., 
1957, 244 F. 2d 270, 272-273; Goodman v. Fed- 
eral Trade Commission [1957 TRADE CASES 
1 68,690], 9 Cir., 1957, 244 F. 2d 584, 590; 
Carter Products, Inc. v. Federal Trade Commis- 
sion [1959 TRADE CASES { 69,390], 9 Cir., 1959, 
268 F. 2d 461, 493. 

5 Justin Haynes & Co. v. Federal Trade Com- 
mission [1932-1939 TRADE CASES f{ 55,233], 2 
Cir., 1939, 105 F. 2d 988, 989; Dr. W. B. Cald- 
well, Inc. v. Federal Trade Commission 
[1940-1943 TRADE CASES { 56,305], 7 Cir., 1940, 
111 F. 2d 889, 891; Neff v. Federal Trade Com- 
mission [1940-1943 TRADE CASES { 56,308], 4 
Cir., 1941, 117 F. 2d 495, 497; D. D. D. Corp. v. 
Federal Trade Commission [1940-1943 TRADE 
CASES 956,189], 7 Cir, 1942; 125 F. 2d 679, 
‘680-682; John J. Fulton Co. v. Federal Trade 
Commission [1940-1943 TRADE CASES { 56,319], 
9 Cir., 1942, 130 F. 2d 85, 86; Aronberg v. Fed- 
eral Trade Commission [1940-1943 TRADE 
CASES { 56,324], 7 Cir., 1943, 132 F. 2d 165, 170. 

The teaching of these cases is summed up in 
a later case from the Seventh Circuit in this 
manner: 

‘Whether there is a consensus of medical 
opinion is a question of fact; a conflict of 
medical opinion concerning the effectiveness of 
a preparation also presents a question of fact, 
United States v. Kaadt, 7 Cir., 1948, 171 F. 2d 
600, 603, and is therefore to be resolved by the 
Commission.’ (Hrickson v. Federal Trade Com- 


‘Trade Regulation Reports 


mission [1959 TRADE CASES f 69,527], 7 Cir., 
1959, 272 F. 2d 318, 321) (Emphasis added) 

Coincidentally, the petitioner in that case 
urged, as do the petitioners in this case, that 
the Commission should not have rejected the 
testimonials from satisfied customers. The an- 
swer of the court was 

“Further, it is sound to say that the fact that 
petitioner had satisfied customers is not a 
defense to Commission action for deceptive prac- 
tices.’’ (Id. p. 322) (Emphasis added) 

See, Keele Hair and Scalp Specialists, Inc. v. 
Federal Trade Commission [1960 TRADE 
CASES { 69,615], 5 Cir., 1960, 275 F, 2d 18, 21-22. 

These cases establish, without dispute, that 
the rule in the federal courts, at the present 
time, as applied specifically in cases reviewing 
orders of the Federal Trade Commission, is to 
give the trial agency the right to resolve con- 
flicts between medical experts in the same 
manner as they resolve conflicts between other 
witnesses, and to adopt as conclusive the 
agency’s determination of the eonflict, if sus- 
tained by substantial evidence. So the teach- 
ing of the cases relied on by the petitioners, 
such as: United States v. Hill, 8 Cir., 1933, 62 
F. 2d 1022; Differential Steel Car Co. v. Mac- 
Donald, 6 Cir., 1950, 180 F. 2d 260, 269; State 
of Washington v. United States, 9 Cir., 1954, 214 
F. 2d 33, 43-44, does not apply. In these cases 
the courts merely gave effect, one way or an- 
other, to the well known rule that opinion evi- 
dence that contradicts proved facts in the 
record is of little or no value. This is not the 
situation before us as the cases already cited 
show and as will be made demonstrably clear in 
the discussion to follow. 

6 Federal Trade Commission v, Pacific States 
Paper Trade Association, 1927, 273 U. S. 52, 63. 
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merce, of food, drugs, devices or cosmetics.’ 
The orders will be sustained if shown to be 
of a character to warrant the inferences by 
the Commission that they are likely to de- 
ceive, although actual deception does not, in 
reality, appear.® 


As the device is not sold but leased in 
commerce, the present proceeding was in- 
stituted under Section 5 of the Federal Trade 
Commission Act,’ which declares unlawful 


“Unfair methods of competition in com- 
merce, and unfair or deceptive acts or 
practices in commerce.” * 


The Commission is empowered and di- 
rected by the Act to prevent persons, part- 
nerships or corporations from using such 
methods, acts or practices in commerce. 
The Supreme Court has held that this and 
related sections 


“empower the Commission to prevent the 
use of unfair methods of competition and 
authorize it, after finding an unfair method 
present, to enter an order requiring the 
offender ‘to cease and desist’ from using 
such unfair method,” ™ 


and that the Commission 


“is clothed with wide discretion in deter- 
mining the type of order that is necessary 
to bring an end to the unfair practices 
found to exist.” 7 


So the questions raised on this appeal re- 
lating to the sufficiency of the evidence to 
sustain the cease and desist order entered 
in this case and the power of the Commis- 
sion to frame it in the manner it did must 
be considered in the light of these prin- 
ciples. Before doing so, it is well to state 
that we have reached the conclusion that 
the order of the Commission is couched in 
language too broad by limiting the adver- 
tising to 

“cases of bed-wetting not involving or- 

ganic defects or diseases.” 


Court Decisions 
Feil v. FTC 


Number 172—76 
1-20-61 


The word “involving” has many meanings, 
such as to 


“have as a necessary circumstance, condi- 
. . . . > yi 
tion, or implication; to have effect on 


and the like. By contrast, the word “caused” 
is simple, easily understood, and can be 
framed into an advertisement which would 
exclude from the bed-wetting cases for which 
the device is recommended the type caused 
by organic defects or diseases. An adver- 
tising so worded would be clearly under- 
stood as stating that the device is not helpful 
in cases of bed-wetting caused by organic 
defects or diseases, in accord with the most 
common meaning of the word “caused”, 


“to be the cause of; produce.” * 


B. The Device and the Manner of Its Opera- 
tion 

In the light of this proposed modification 
of the language of the order, the problem 
before us is this: Is there substantial evi- 
dence in the record that the device is not 
helpful in cases of enuresis caused by organic 
defects or diseases? 


The Enurtone device was invented by H. 
Wright Seiger, M. D., to whom United 
States Letters Patent No. 2,644,050 and No. 
2,127,538 were granted. By assignment 
both patents are owned by the petitioners. The 
first patent has expired. The main parts 
of the device are three, a pad, a contro] box 
and a carrying case. The carrying case is 
purely functional. The pad is of rubberized 
material containing an electrical bridge or 
insulator between opposite poles of a urine- 
sensitive metallic grid. The pad is placed 
in the bed of the user beneath the bed 
sheet. The user is not supposed to use 
night clothes below the waist. As the 
urination begins the electrical bridge is 
spanned and the low voltage electrical cir- 
cuit in the pad is closed. A relay in the 
control box is activated, closing the main 


PAS, SC. 58 S2(a). 

8 Reddi-Spred Corporation v. Federal Trade 
Commission [1956 TRADE CASES { 68,251], 
3 Cir., 1956, 229 F. 2d 557; Shafe v. Federal 
Trade Commission [1958 TRADE CASES 
69,069], 6 Cir., 1958, 256 F. 2d 661, 663-664; 
Mueller v. United States [1958 TRADE CASES 
69,219], 5 Cir., 1958, 262 F. 2d 443. 

215,U. S: Cy 8 45, 

2015 UsiSeG., $-45(a)s 

1 Hederal Trade Commission v. National Lead 
Co. [1957 TRADE CASES f 68,629], 1957, 352 
U.S. 419, 428. 

2 Federal Trade Commission v. National Lead 
Co., supra Note 11, 428. 
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“It is settled beyond dispute that in formu- 
lating its order to cease and desist, the Com- 
mission is empowered to determine the appro- 
priate remedy according to the nature and char- 
acter of the unfair practice.’’ (Hrickson v. Fed- 
eral Trade Commission, supra Note 5, p. 322) 

See, Koch v. Federal Trade Commission 
[1952-1953 TRADE CASES { 67,5261, 6 Cir., 
1953, 206 F. 2d 311, 320. 

3 Funk & Wagnalls Standard Dictionary, In- 
ternational Edition, 1958, p. 670. 

4#Funk & Wagnalls Standard Dictionary, 
supra Note 11, p. 212. 
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circuit, which rings a bell in the control box 
and lights a lamp or light in the sleeper’s 
room. The bell awakens the sleeper who, 
in this manner, finds himself in a lighted 
room, The device is highly sensitive, A 
small spot of urine will activate the device. 


One of the partners in the petitioner’s 
firm, in demonstrating the device before the 
Commission, summed up the relation be- 
tween the parts in the method of operation 
substantially in this manner: 


There are two essential parts; one is the 
control box which visually resembles a 
portable radio and there is a pad which is 
made of rubber in which there is an im- 
bedded metal grill work which is urine 
sensitive. The size of the pad is approxi- 
mately 19 by 23. Within the contro] box 
there is an alarm and a series of relays. 
The control box is connected to the regular 
house circuit, 110-circuit, and that voltage 
is reduced by a transformer within the con- 
trol box down to approximately 6 volts 
which makes it hazard free. Then, upon 
urine contact with the pad, the circuit is 
broken and it activates the bell to ring and 
the light to go on simultaneously. 


C. The Claimed Efficacy of the Device 


Bed-wetting, enuresis, is an incontinence, 
especially night incontinence, of persons, es- 
pecially children, who have reached an age 
when they should control their bodily func- 
tions, including urination. It may result 
from urethral irritation, cystitis and be 
associated with diseases, such as certain 
types of diabetes, or emotional disturbance. 
And it may be functional, or the result of 
delayed maturation or of bad habits. The 
medical experts presented by the Commis- 
sion are in agreement that the device before 
the court, while it might help in functional 
cases, as might also awakening the child 
several times during the night, or a “pad- 
dling” administered at the proper time, (“a 
kick in the fanny”, as one of the medical 
experts put it) would not help in enuresis 
caused by organic defects or diseases. 


The petitioners distribute the device 
through lessees who are located in various 
parts of the United States. They lease the 
devices to users or parents or guardians of 
children who use them, who pay a flat 
rental fee. The lessees, in turn, pay to the 
petitioners a fee for each device in use. 
According to the petitioners’ estimate, some 
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5,000 devices were in use while the pro- 
ceedings were pending before the Commission. 


The petitioners compose or collaborate 
in the composition of brochures and adver- 
tisements which are used by them and their 
lessees to promote the device, In these 
brochures and advertisements, which are in 
the record, stress is laid consistently on the 
fact that the device “stops” bed-wetting, im- 
plying all bed-wetting. Typical is the follow- 
ing advertisement: 


“DRY BED TRAINING 


Is BED WETTING Torturing Your 
iChild? i. Youlcan STOP ITS. It costs 
nothing to learn how to help your child 

é Your request for information will 
be held in the strictest of confidence THE 
ENURTONE METHOD has proven in 
over 80,000 cases, from 3 to 30 years of 
age, that it can correct this humiliating 
habit in two to four weeks.” 


The top lines are in bold face, the headline 
“Dry Bed Training” in one-half inch capitals. 

A brochure issued by the company is 
headed: 


“NEW HAPPINESS FOR YOUR CHILD 
Doctors recommend this proven, drugless 
Method to STOP BED-WETTING” 


The last words “Stop Bed-Wetting” 
again in bold face. 


are 


Another advertisement reads: 
“did YOU know—” 


Spoken by a person resembling a physician, 
followed by this advertisement: 


“Bed Wetting can be STOPPED! 


(Yes, now the annoying and humiliating 
habit that restricts children as well as 
adults to their homes because it atto- 
matically rules out camp, vacations, trips 
or even overnight visits, has been CON- 
QUERED FOREVER in a scientific ap- 
proach to the problem , . . an approach 
DEVELOPED BY A DOCTOR AND 
APPROVED BY DOCTORS. OVER 
100,000 CASES CORRECTED 


Now the bed wetting * habit can be 
stopped in 2 to 4 weeks WITHOUT 
DRUGS OR ATTACHMENTS. FULL 
DETAILS will be sent to you FREE OF 
(CHARGE OR OBLIGATION without 
embarrassment to the family or child. 
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* Functional” * 


Another advertisement read: 


“GIVE YOUR CHILD Carefree Hap- 
piness! STOP BED WETTING 


Without drugs, punishment, lasting harm- 
ful effects on your child’s future and 
character. 


Save your child the unpleasantness, the 
embarrassment, the nervous tension 
caused by bed wetting. 

IENURTONE, a tested method proved 
effective in thousands of cases, 
ENURTONE, developed, endorsed and 
approved by doctors, is the modern, easy 
method of correcting this unpleasant habit. 
FOR CHILDREN AND ADULTS 
Described in Redbook Magazine, Dec., 1951 
(Get ‘Complete Details—No Obligation” 


Language of the character used in this 
advertisement has been held to imply a 
“representation” of cure.® The other ad- 
vertisements which are in the record recite 
emphatically: 


? 


“Stop bed-wetting.’ 
stopped.” 


“Bed-wetting can be 
“Bed-wetting stopped.” 


In each, the words relating to “stopping” 
are emphasized in bold face so as to carry 
the representation that all bed-wetting can 
be stopped by the device. Words of this 


1% Evidently to minimize the broad implica- 
tions of the advertisement an asterisk is put 
in, which is repeated at the end, with the 
added word ‘‘functional’’. This does not cor- 
rect the erroneous impression which the adver- 
tisement as a whole gives that the device cures 
all bed-wetting. Nor is this reference of a 
character that would convey to the prospective 
customer the impression that the effectiveness 
of the device is limited to functional bed-wet- 
ting. Advertising which has such tendency to 
deceive may be prohibited by the Commission, 
although there is lapse of time between the 
use of the advertisements or some have actually 
been discontinued. See, Rockenstette v. Federal 
Trade Commission, 10 Cir., 1943, 134 F. 2d 369, 
371; Philip R. Park, Inc. v. Federal Trade Com- 
mission [1940-19483 TRADE CASES { 56,328], 
9 Cir., 1943, 186 F. 2d 426, 429: Drew & Co. v. 
Federal Trade Commission [1956 TRADE CASES 
f 68,408], 2 Cir., 1956, 235 F. 2d 735, 740-741; 
Rothschild v. Federal Trade Commission 
(1952-1953 TRADE CASES ] 67,364], 7 Cir., 1952, 
200 F. 2d 39, 42-43; Kalwajtys v. Federal Trade 
Commission [1956 TRADE CASES { 68,525], 
7 Cir., 1956, 237 F. 2d 654, 656. 

1° “Use of the words ‘for drunkenness’ has 
been held equivalent to saying that the drug is 
a‘ “‘cure, mitigation, treatment, or prevention’’ 
of drunkenness.’ United States v. 11%, Dozen 
Packages, D. C. W. D. N. Y. 1941, 40 F. Supp. 
208, 210. A representation that a medicine is 
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character have been held to imply that the 
remedy or device is a@ cure for a named con- 
dition.” So it is quite evident that the 
material used to promote the device deliberately 
and assiduously promoted the idea that it 
was helpful in all cases of bed-wetting. 
Nowhere in the literature is there reference 
to the distinction recognized to exist be- 
tween functional and organic bed-wetting, 
—a distinction which has already been re- 
ferred to and which will be made clearer as 
we outline the testimony given by the medi- 
cal experts who testified before the Com- 
mission. 


In assaying the scope of a ‘Commission 
Order of the character here involved, we 
must bear in mind the fact that the Com- 
mission, at all times, is conscious of the fact 
that these representations are not made to 
experts in the field, but to the laity who 
may not be capable of discerning their mis- 
leading character. The Supreme ‘Court, in 
a noted case, has emphasized this fact: 


“The fact that a false statement may be 
obviously false to those who are trained 
and experienced does not change its char- 
acter, nor take away its power to deceive 
others less experienced. There is no duty 
resting upon a citizen to suspect the 
honesty of those with whom he transacts 
business. Laws are made to protect the 
trusting as well as the suspicious.” * 


‘for’ or a ‘treatment for’ a disorder is equivalent 
to labeling it ‘as a cure or remedy.’ Hall v. 
United States, 5 Cir., 267 F. 795, 798. Labeling 
of mineral water as ‘Recommended in the treat- 
ment’ of diseases can ‘only mean that the use of 
the water in the treatment of the diseases 
named would effect a cure or alleviation * * *.’ 
Bradley v. United States, 5 Cir., 264 F. 79, 81.’’ 
(Aronberg v. Federal Tradu Commission, supra 
Note 5, p. 168) 

And see, Rhodes Pharmacal Co. v. Federal 
Trade Commission [1952-1953 TRADE CASES 
| 67,607], 7 Cir., 1954, 208 F. 2d 382, 386-387. 

1 “‘Also, the word ‘Stop’ carries with it an 
implication that the product is a remedy or 
cure and affords permanent relief. 

“Another statement which we think is grossly 
exaggerated is ‘For the itching of skin irrita- 
tions such as rashes, hives, * * * D. D. D. Li- 
quid, ordinary strength, is recommended as an 
effective and ideal remedy.’ This language car- 
ries the implication that the product is a rem- 
edy or cure for the named _ conditions.’’ 
(D. D. D. Corp. v. Federal Trade Commission, 
supra Note 5, p. 682) 

See, Sebrone Co. v. Federat Trade Commission 
[1940-1943 TRADE CASES { 56,327], 7 Cir., 1943, 
135 F. 2d 676, 679. 

18 Federal Trade Commission v. Standard Edu- 
cation Society [1932-1939 TRADE CASES 
| 55,170], 1937, 302 U. S. 112, 116. The prin- 
ciple is stated very tersely in a case involving 
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III 
The Evidence in the Record 


In considering the evidence in the record 
we advert to the fact that although the 
printed transcript covers only what might 
be called “the judgment roll”, in determin- 
ing the issue, we have considered and 
studied carefully the original typed trans- 
cript of the record before the Commission, 
consisting of some 717 typewritten pages, 
and the book of exhibits filed in the case of 
100 or more pages, mostly photostatic. In 
what follows quotations will be made from 
this record. 


As stated before, the issue before us, as 
limited by the modification we propose to 
introduce into the Order, is this: 


Is there substantial evidence before the 
Commission to warrant the conclusion that 
the device was not effective in cases of 
enuresis caused by organic defects or diseases ? 


Four medical experts testified for the 
Commission, We refer to their testimony 
in the order given. 


Dr. James L. Goebel is a physician special- 
izing in urology and a diplomate of the 
American Board of Urology. At the time 
he gave his testimony he was clinical pro- 
fessor of surgery and chief of the Depart- 
ment of Pediatric Urology at Stanford 
University, California. After defining urology 
as a specialty of diagnosis and therapy of 
the urinary and genito-urinary tract, and 
enuresis as the medical term for bed-wet- 
ting, especial nocturnal—night bed-wetting, 
he stated that it was not a disease but a 
symptom, and 

“includes bedwetting in those humans at 

an age past which they should normally 

have stopped. This varies tremendously 
with the individual and may be as young 
as two or so and as late as eight or ten.” 

Because of this he described the pro- 
cedure to follow when a patient is referred 
to him whose chief complaint is bed-wetting 
to be 

“A careful investigation which includes 

a complete history of the symptoms and 

related symptoms; a complete physical 

examination is also effected. This may 
be sufficient to make a diagnosis of the 
cause for enuresis but, if it is not, and 


medical advertising by the Court of Appeals 
for the Seventh Circuit in this manner: 

“The law is not made for experts but to pro- 
tect the public—that vast multitude which in- 
cludes the ignorant, the unthinking and the 
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frequently is not, more information is ob- 
tained by getting laboratory studies, 
which include urinalyses, blood counts, 
X-rays, and if after this has been effected 
and a diagnosis or treatment—a diagnosis 
has not been made or treatment has not 
been initiated, or if it has been initiated 
it has not been successful, then more 
definitive investigations such as cystoscopy 
are instituted.” 


These steps are necessary in order 


“to find the cause for the symptom and 
prevent a misdiagnosis and delayed diag- 
nosis, thereby possibly causing damage 
to the individual in your charge.” 


He designated the categories or types of 
enuresis as 


“organic and functional, and mature or 
immature enuresis, rather.” 


Maturation, he defined as 


“a normal function, * * * a normal 
growth and development of the child, 
and maturation in all organs and systems 
varies with the individual, and, as I 
stated before, sometimes in sex. Matura- 
tion in relation to enuresis has to do with 
the normal ability for that child to prevent 
urinating in bed without his knowledge, 
and this depends upon his ancestry and 
his health and his growth and development.” 


‘Based on his own experience as a urolo- 
gist, he placed the incidence of organic 
enuresis at seventy per cent. As to the 
causes of organic enuresis he stated that 


“they vary from minor inflammatory 
processes, from the meatus of the male 
to severe stenoses, which are narrowings 
or contractures of the bladder neck, and 
infections of the genito-urinary system, 
tumors, anomalies. Anomalies of the 
urinary tract include changes in the normal 
structure of the urethra and of the meatus 
and of the prostatic portion of the urethra, 
valves of the urethra. Irregular positions 
of the ureters, anomalous openings of 
the ureters into the genito-urinary tract, 
are anomalies. There are many others.” 


He added that the treatment given depends 
on correct diagnosis and that if there are 
infections they must be cleared up. He 
continued: 


“Tf there are scarred orifices or nar- 
rowed channels, they must be enlarged, 


credulous, who, in making purchases, do not 
stop to analyze but too often are governed by 
appearances and general impression.’’ (Aron- 
berg v. Federal Trade Commission, supra Note 


5, p. 167) 
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sometimes by simple stretching methods 
and sometimes it requires surgical inter- 
vention, and these again vary with the 
disease entity. Some require short surgi- 
cal procedures and others require long 
ones, some evolving in hospitalization for 
long periods of time with open surgical 
intervention,” 


These methods result in improvement, but 
many cases are never cured. 


As to functional enuresis, he stated: 


“They vary from habit all the way to 
severely disturbed children and families 
that are in dire need of psychiatric guid- 
ance and so on. But those that are simple 
and those that are habit primarily, I dis- 
cuss frankly with the patient and the 
patient’s parents the problem involved, 
and give them medications to help them 
and encourage them, JI also instruct 
them on that they are unacceptable in 
public life and they have no more right 
to wet the bed than I do. The simpler 
ones are cleared and the more compli- 
cated ones require reference to someone 
specializing in that field.” 


The maturation group, in his view, are 
easy to cure. After seeing the device demon- 
strated, Dr. Goebel stated that it could not 
cure organic enuresis. He added, however: 


“It could influence the action of func- 
tional enuresis and this influence could 
be toward improvement or vice versa, 
to make it even worse. It will not mature 
a child, but it could be operating at a 
time that the child would naturally stop 
if some influences were placed, such as a 
kick m the fanny, or a pleasure trip to the 
Sierras promised, or an alarm clock ring- 
ing to awaken them to do the same sort 
of thing. I doubt seriously that this 
would cure a seriously enuretic child. 
(Certainly it will have no influence on in- 
fection. It might even and could well, 
as I see it, make a disease worse and 
possibly even go on to cause irreparable 
damage and shortening of the individual’s 
life.” (Emphasis added.) 


As to the effect of the use of the device 
in cases of emotional enuresis his view was 


“that it is possible to have some beneficial 
effect but it is also possible to have a detri- 
mental effect.’ (Emphasis added.) 


The Commission’s second medical expert 
was Dr. Moses Grossman, a pediatrician 
and assistant professor of pediatrics at the 
University of California School of Medicine, 
in charge of the Pediatric Out-patient Clinic, 
at San Francisco. He too described en- 
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uresis as a symptom, the treatment of 
which requires a complete study of its 
causes in order to determine whether or- 
ganic diseases exist, such as 


“the presence of urinary infection, pin 
worms, diabetes, mellitus or insipidus 
diabetes, or some other kind of disease 
that might be responsible for his bed- 
wetting.” 


He divided enuresis into three categories: 


“Enuresis due to organic causes, some 
of which I have just mentioned, and en- 
uresis due to an emotional disturbance 
and, finally, enuresis which is simply due 
to slow maturation of the child.” 


He placed the functional causes, including 
maturation, at eighty-five per cent of the 
cases of enuresis. As to the device with 
which he was familiar by reputation and 
which he saw demonstrated in the court- 
room, he stated that it would not be of any 
assistance in organic cases. The questions 
and answers are given here: 


“Q. Doctor, what is your opinion as to 
whether this Enurtone device is or would 
be effective in stopping bedwetting or 
correcting bedwetting, or removing the 
causes of bedwetting? 


“A, I think it is very unlikely that it 
would be of much help in organic cases. 
I think it is quite possible that it would 
be of help in cases that are of late matura- 
tion, and as to whether it would be of 
help in emotional cases, I think it is more 
likely than in organic, and less likely in 
maturation cases. 

“QO. Now, with respect to emotional 
cases, would it depend upon whether 
the emotional disturbance is mild or serious? 

oR ia 

“The witness: I think the more serious 
the disturbance, the less apt it is to help. 

“By Mr. McNally: 


“Q. What is the basis of your opinion, 
or the reason for your opinion? 

“A. The reason for my opinion is 
familiarity with patients with enuresis, 
and familiarity with how they respond to 
treatment.” 

The Commission’s third medical expert 
was Dr, Kent A. Zimmerman, a psychiatrist, 
Director of the ‘Child Guidance Section at 
Children’s Hospital of the East Bay, Oak- 
land, California, and lecturer in pediatrics 
at University of ‘California Medical School, 
whose specialization included enuresis. When 
he testified he was practicing what is called 
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“child psychiatry” but he also practiced 
adult psychiatry. 


According to his testimony, the problem 
of urinary control falls within the area of 
his specialization as does also the diagnosis 
and treatment of enuresis. He agreed with 
the other medical experts that enuresis is a 
symptom, and that its presence requires 
medical tests to eliminate organic cases 
such as 


“congenital malformations or infections 
of the urinary tract .. .” 


He also agreed with the other medical ex- 
perts that in order to determine the cause 
of the disease a thorough examination by 
a competent medical authority is necessary. 
As to the categories of enuresis, his state- 
ment was: 


“The way I consider the problem of 
enuresis is that there are organic bases 
for enuresis which I have already defined 
as consisting of malformations of the 
urinary tract or chronic infections, Then 
there is a group of patients who fall 
within what I call maturational causes of 
enuresis, This has to do with the growth 
and the integration physiology, and the 
anatomical performance of the urinary 
tract and its tie-up with the brain. The 
third group of causes of enuresis is those 
that are on an emotional basis primarily, 
reflective usually of emotional problems 
within the family as a whole. There is 
a relationship between the child and the 
parents.” 


According to him, examinations and lab- 
oratory tests together with facts and the 
history of the behavior of the urinary tract 
are necessary to determine the cause. As to 
the more specific causes of the organic enuresis 
he stated, on cross-examination: 


“Under the organic causes of which I 
know enuresis can be a symptom are such 
things as congenital malformations of the 
urinary tract, with all its variations, inso- 
far as they affect the kidney, the ureters, 
the bladder and the urethra. Disturb- 
ances of metabolism of various kinds may 
cause enuresis. These are sometimes in- 
born or congenital, such as sometimes 
malformation of the pituitary, the poster- 
ior pituitary glands which also will cause 
enuresis day and night. 

“These are other kinds of metabolic dis- 
orders which will cause enuresis, such as 
diabetes. Then you have rarer causes of 
this with various difficulties in other areas 
of metabolism with relation to sugars in 
the body as well as amino acids and so 
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forth. Infections of the central nervous 
system as well as infections of the urinary 
tract can cause enuresis, or the results 
of such infections.” 


As to the effectiveness of the Enurtone 
device, the operation of which he understood, 
his answer was: 


“T do not believe it would be effective 
in stopping bedwetting that occurs on an 
organic basis. I think it would be effec- 
tive in some cases of maturationally caused 
enuresis, especially as it would coincide 
with the period when the child would be 
reaching more toward the control, devel- 
opment of the control of his bladder, day 
and night. 

“Tt could cause the stoppage of enuresis 
for certain periods in the severe emotional 
group, the severely emotional problems of 
the family, but I do not believe this would 
be permanent. My experience in some 
cases shows that relapses are fairly com- 
mon where the instrument has been used.” 


Asked for the basis or the reason for his 
opinions, he said: 


“Insofar as the organic causes of enuresis 
are concerned, I do not see that this device 
has any basis in physiology or disturbed 
physiology or anatomy of the urinary func- 
tioning, which would influence that in 
any way. 

“Insofar as the effectiveness with matura- 
tional determined enuresis, I think that when 
it is useful here it can be become a device 
around which the child feels he can speed 
his process along and I think the family also 
certainly might feel that this would be a 
help and it would be something that they 
could use at that time. 

“T think, again I say that I think this is 
coincidental in the sense that the child is al- 
ready working toward or will develop 
toward the control of his bladder and the 
machine will therefore seem to be and is 
a help, I think, at this particular time in 
those cases. 

“Insofar as my opinion as to the emo- 
tional, where it is not effective in the emo- 
tional situation, family with severe emotional 
problems of which the enuresis is one symp- 
tom, this machine tends not really to im- 
fluence the basic causes of emotional growth, 
problems within the family. That is, in a 
permanent enough way for the enuresis to 
disappear.” (Emphasis added.) 


The last medical expert of the Commis- 


sion was Dr. Bradford Young, urologist, 
diplomate of the Board of Urology and 
former instructor of the Stanford University 
Hospital, who specializes in diagnosis and 
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treatment of enuresis, practicing urology in 
San Francisco. Like the others he testified 
that a determination of the symptom re- 
quires careful histories, physical examina- 
tion, laboratory studies, X-rays and, at 
times, cystoscopy. 


Like the others he differentiated between 
functional and organic and traced some fifty 
per cent of the cases to organic causes. He 
was familiar with the device and had seen it 
demonstrated. Asked to give his opinion as 
to its effectiveness, he stated that it would 
be wholly ineffective: 


“OQ. What is your opinion, Doctor, as 
to whether or not this Enurtone device 
could be effective in stopping bedwetting 
or could be effective in correcting the bed- 
wetting habit or removing the causes 
of bedwetting? 


“A. JT don’t think it will be effective. 


“QO. With respect to any particular 
types of enuresis, would you care to break 
down your answer? 

“A. When I gave that answer I was 
thinking of the functional type. J# cer- 
tainly would be of no value in organic dis- 
ease because in the presence of cystitis the 
bladder is so irritable in a small child they 
have no real way of controlling tt. Even 
adults have trouble with acute infection, 
walking down the street. In the group of 
maturing children between the age of two 
and four, of course, it would be of no 
value because the nervous system isn’t 
really set up to be able to respond to a 
device like that. 


“In the functional, purely functional 
causes of enuresis, I think about all it would 
do would be to keep the sheets a Ittile dry. 
As far as training the enuresis in the child, 
I do not think it has any value, the cause 
of enuresis. 


“Q. I did not ask you, what is the rea- 
son for your opinion? 


“A. The reason is that a device such as 
this actually, in my mind, as far as what 
I understand or feel the situation of 
enuresis consists of, is sort of an after-the- 
fact kind of a machine. The child has al- 
ready wet the bed. The bell then goes off 
and then this involves drying the pad and 
getting the sheets off, and I don’t think this 
approach is the basic problem in enuresis, 
which is why the bladder should get full and 
empty without waking the child up. It does 
not seem to approach the causes of enuresis.” 
(Emphasis added.) 


On cross-examination he was more specific 
as to what he considered the possible bad effect 
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of the use of the device. We quote from 
the record: 


“QO. I think you stated on your direct 
examination that in giving the reasons for 
your opinion, that one of the reasons why 
you questioned the efficacy of this device 
is that the urination has already occurred 
at the time the device is activated. Was 
that your statement? 


=A Sc 


“Q. This is based, is it, on the premise 
that there is a complete voiding of the 
bladder? 


“A. No, not necessarily. It is based on 
the premise that if there is—presumably, 
this intends to work on a conditioned re- 
sponse of one kind or another, but it is a 
very poorly controlled conditioned response 
inasmuch as you never know what is your 
conditioning. You do not know if you are 
conditioning him to be wet, which is what 
happens when they wake up with the bell 
going off, they are damp, you might be 
conditioning this, for all I know. I don’t 
know how well you can control, what you 
can actually say about the conditioned re- 
sponse how you can say that this conditions 
this response. You could be conditioning 
him to the light going on; maybe, every- 
time that the bell went off; you would 
urinate when you get to be forty years 
old. How do you know. 

ne Snake 


“Q. Would it be any different to you 
or would it make any difference to you if 
the quantity, amount of urination which 
Was emitted by the sleeper prior to the 
time that he is awakened is less than a 
full voiding of the bladder? 


“A. No, I don’t think it would, because 
the voiding response has already started. 
They have had the sensation of stress, the 
voiding. We have used the words ‘the 
first drop of urine on the pad today.’ In 
urology there is no such thing really, as 
a ‘first drop of urine’. It is the first great 
squirt of urine, as a rule. I would think 
that in order to get urine on here that you 
would have to be fairly wet all over.” 


Pressed for more specific explanation, on 


cross-examination, he said: 


“Q. Now, you say that you think the 
Enurtone device is like the parent staying 
there with the child at night and-saying 
the same thing, in effect, that the parents 
says during the day, when he says, ‘Johnny, 
go to the bathroom.’ It that correct? 


Agu es: 
“Q. Do you think the effect is any more 
or less adverse than the mother who says to 
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Johnny during the day, ‘Johnny, go to the 

bathroom?’ 

“A. I think it is a little more adverse on 
account of the bell. That is a frightening 
thing to have go off in the middle of the 
night when you are sound asleep. It is 
huiting the nervous system that is completely 
relaxed with not much cortical function to 
protect itself. This hits you right smack in 
the middle of your subconscious level with 
a good loud noise and lights going on, and I 
think it has a potent effect. I don’t think 
there 1s any question about it, but I think it 
as an effect for ill rather than for good.” 
(Emphasis added.) 

So we have two urologists, a pediatrician 
and a psychiatrist,—within whose specializa- 
tions urinary incontinence of every kind 
falls,—agreeing that organic enuresis, which 
is of frequent incidence, requires expert med- 
ical diagnosis and treatment. They do not 
agree on the degree of incidence of organic 
as distinguished from functional enuresis. 
However, they are in complete agreement 
that the device cannot be of assistance in 
organic enuresis, which they think, in varying 
degrees, ts frequent.” 

In the petitioners’ argument much is made 
of the fact that the medical experts pro- 
duced by the Commission had little knowl- 
edge of the device, knew it only by reputation, 
or had only seen it demonstrated at the 
trial. The answer is that given by this 
Court in a similar case where objection was 
voiced that experts were allowed to testify 
as to the efficacy of a medical preparation 
which they had never prescribed or the effect 
of which they had not observed in con- 
crete cases: 

“The witnesses were shown to possess 
wide knowledge in the field under inquiry. 
There is no good reason to suppose them 
incompetent to express an opinion as to 
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the lack of therapeutic value of petition- 
er’s preparation merely because they had 
had no personal experience with it in the 
treatment of the disease. Their general 
medical and pharmacological knowledge 
qualified them to testify.’ (Emphasis 
added. ) 


The experts were subjected to rigorous 
cross-examination which, at times, ranged over 
the entire field of medicine, the frequency of 
cures in other diseases, and the proverbial 
hesitancy of the medical profession to ap- 
prove or adopt new methods or devices. On 
the basis of this, it is argued that there are 
contradictions in the testimony. After ex- 
amining the entire record, we feel that, as to 
essential issues before the Commission and 
now before the Court, there was no contra- 
diction in their testimony or such improb- 
abilities as would call for its rejection. 
Indeed, the quoted portions of the cross- 
examination of two of the medical experts 
indicate that the cross-examination helped 
emphasize the reasons why, in their opinion, 
the device was not and could not be effec- 
tive in cases of organic enuresis. If there 
was contradiction or conflict, it was a ques- 
tion of fact for the Commission to resolve.” 


The Commission by its findings and order 
also resolved any contradiction of the Com- 
mission’s medical experts, by the inventor 
of the device and a general practitioner of 
medicine whom the petitioner produced, and 
the testimony as to the number of devices 
leased, some 5,000, and the testimonials of 
satisfied users.” As said by the Court of 
Appeals for the Seventh Circuit in a case 
already cited: 


“True, the Commission's evidence was 
zealously controverted by petitioner. But 
the triers of the facts were in a position to 


12The exact proportion of organic cases, 
whether, as testified to by the experts for the 
Commission, they range from twenty-five to 
fifty per cent of the cases of enuresis or the 
two or three per cent contended to by the peti- 
tioners’ experts, is not important. The Commis- 
sion has a right to issue cease and desist orders 
if the representations as to the device are likely 
to mislead an appreciable or measurable seg- 
ment of the public. See, Goodman v. Federal 
Trade Commission, supra Note 4, p. 602. And 
see, Consumers Sales Corp. v. Federal Trade 
Commission [1952-1953 TRADE CASES { 67,316], 
2 Cir., 1952, 198 F. 2d 404, 407. 

20 John J. Fulton Co. v. Federal Trade Com- 
mission, supra Note 5, 85-86. In Justin Haynes 
& Co. v. Federal Trade Commission, supra Note 
5, 988-989, the Court of Appeals for the Second 
Circuit said of a similar situation: 
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“It is true that these witnesses had no per- 
sonal experience with Aspirub and based their 
opinions upon their general medical and phar- 
macological knowledge. They were, however, 
well-qualified expert witnesses, and the fact that 
other experts called by the petitioner expressed 
a contrary opinion and testified to experi- 
ments cannot enable the petitioner to contend 
successfully that there was no substantial evi- 
dence to support the Commission’s findings.” 

And see, Neff v. Federal Trade Commission, 
supra Note 5; Dr. W. B. Caldwell, Inc. v..Fed- 
eral Trade Commission, supra Note 5; Alberty 
v, Federal Trade Commission [1940-1943 TRADE 
CASES { 56,109], 9 Cir., 1941, 118 F. 2d 669, 670; 
Koch v. Federal Trade Commission, supra Note 
12, 315-316. 

21 See cases cited in Note 5. 

22 See cases cited in Note 19. 
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weigh the testimony and the credibility of 
the witnesses.’** (Emphasis added.) 


However, Dr. H. Wright Seiger of Santa 
Monica, California, the inventor and owner of 
the patents, admitted that if enuresis, in which 
he had been interested since 1934, is caused 
by pathology medical care is necessary. We 
quote from the record: 


“Q. In the instance of a pathological 
condition that exists at the same time with 
the bed-wetting, and there are no- other 
symptoms that are easily ascertainable, 
would it take a doctor to determine whether 
further urological examination is neces- 
sary or other proceedings to check out as 
to the cause of the Enuresis? 

“A. A simple examination would not dis- 
close that; a urological examination would. 

“Q. How about a cystoscopy? 

“A. That would only show cystitis; 
that would not show a tumor.” 


As to the effectiveness of the device in 
pathological cases, his answers may be taken 
as an admission that the device does not 
correct these conditions, coupled with the 
assertion that no such claim is made for the 
device. We quote from the record: 


“Q. Now, of course, Dr. Seiger, the 
device does not correct the pathology. 

Ne Nona 

“Q). And it is not purported to be a device 
for use in correcting pathology. * * * 

“A. Yes, it 1s not. May I add some- 
thing to that? 

“Mr. Easton: Yes, 

“A. Where there is an anxiety between 
the mother and the child, that anxiety will 
frequently disappear of itself when the 
Enuresis is cured.” 


Dr. Louis I. Sokol, a physician engaged 
in the practice of internal medicine at. Los 
Angeles, California, denied that pathological 
causes existed for enuresis or that it is 
symptomatic of it. However, he conceded 
that in the literature on the subject there is 
a recognized distinction between functional 
and organic enuresis. We quote from the 
record: 

“Q. Well, is there more than one kind 
of enuresis? 

“A. You mean nocturnal and diurnal? 

“Q. Well, you can state that if you 
regard that as a classification, or whether 
there is anything as so-called organic 
enuresis or functional enuresis. 


*% Aronberg v. Federal Trade Commission, 
supra Note 5. 
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“A. Well, enuresis —the term means 
bed-wetting. 

EP ORDY'és: 

“A. And we assume by the term itself, 
bed-wetting, that occurs primarily at night; 
however, we know there is such a thing 
as bed-wetting that can occur during the 
course of the day. The literature divides 
the term... 

ESSE TATE 

“The witness: As a medical term, we can 
divide the term into so-called diurnal or 
functional enuresis. 

ei low Mex 

“The witness: Functional enuresis would 
be that which occurs on a functional basis 
or poor toilet training, for which there is 
no pathological reason. 

“By Mr. Easton: 

“QO. And would you define for us the 
so-called organic enuresis? 

“A. This would be bed-wetting which 
would occur in which there would be 
present an organic or pathological enuresis. 

“Q. Doctor, can you state whether cer- 
tain pathological conditions are some- 
times attributed to the cause of bed-wetting? 

* * 


* 


“A. Yes, there are a great many patho- 
logical conditions present in the genito- 
urinary tract which are attributed as the 
etiological factor in bed-wetiing. 

“OQ. And can you name some of these 
pathological conditions which are some- 
times attributed to the cause of bed-wetting ? 

“A, Any urinary infection of the blad- 
der or the kidneys, a trigonitis, which is 
an inflammation of the bladder, polyps, 
tumors, strictures, bladder neck obstruc- 
tions and enlarged prostate gland, other 
enlarged organs in the region of the blad- 
der which might cause pressure, tubercu- 
losis, and other conditions whereby the 
kidneys or the bladder could be affected 
which could be an extra genito-urinary 
condition, such as pathology within the 
spine or pathology within the spinal cord, 
spastic paraplegia, many, many others.” 
(Emphasis added.) 


While stating that the incidence of patho- 


logical causes of enuresis would only amount 
to two to five per cent of the cases, he gave 
these specific answers to questions relating 
to the device: 


“Q. And from your experience, take 
persons from the ages of three and one- 
half to five, would you say whether those 
persons could be corrected in their bed- 
wetting by the use of the Enurtone device? 
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“A, As I understand the question in 
my experience as a physician, do I under- 
stand these individuals above the age of 
three and one-half to five years of age, if 
they persist in bed-wetting at night, could 
they be trained? 

SO. Yes: 

“A. Yes. 


“Q. And do you think this Enurtone 
device would accomplish that training? 

“A. Ido. 

“Q. And do you think the Enurtone 
device could train a person with bladder 
control in the same manner as a person 
who also has one or more of the patho- 
logical conditions which we have talked 
about? 

“A. I do because I personally feel that 
these pathological conditions are not the 
cause of enuresis. 

“Q. We recognize, of course, Doctor, 
that the Enurtone device does not correct 
the pathology. You understand I am not in 
any of my questions suggesting or asking 
whether the Enurtone device corrects the 
pathology. I can see you do not. 

“A. That is right. 

“Q. But it will correct bed-wetting 
whether the pathology persists or is indepen- 
dently corrected. 

“A. That is right.” 


These statements could well be taken as 
lending strength to the position expressed 
by the experts for the Commission that the 
device would not help in organic cases. 


Indeed, counsel for the petitioners referred 
to some of these statements as a basis for 
what may be called “a conditional admis- 
sion” that the device does not correct any 
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pathology and is not so held out.* Granted, 
however, that the witnesses produced by the 
petitioners contradicted the Commission’s 
experts, as did also the testimonials of satis- 
fied users offered by the petitioners, the 
conflict was for the Commission to resolve. 
And they having accepted the views of the 
Commission’s experts that the device was of 
no assistance in cases of organic enuresis, 
the requirement as to proof is amply met 
and the order, as proposed to be modified 
by the Court, is supported by substantial 
evidence on the record as a whole, and is 
not arbitrary or capricious.” 


IV 


The Validity of the Order and the 
Alternative Contention 


It is the contention of the petitioners that 
if there be substantial evidence to sustain 
the order of the Commission, its form ex- 
ceeds the power of the Commission and 
that it is, therefore, illegal and void. It is 
suggested that if the order is not set aside 
the situation be remedied by substituting 
for the order of the Commission the inital 
decision of the Hearing Examiner dated 
February 24, 1959. As already appears, the 
Commission’s order, as it is proposed to be 
modified, would direct that any promotional 
material issued in the future limit the effec- 
tiveness of the device to enuresis not caused 
by organic defects of disease. The initial 
decision as worded would not achieve this 
result, as will be shown further on in the 
opinion. We now outline the power of the 
Commission to issue orders of the type here 
involved. 


24 An admission that the device does not cor- 
rect pathology is also contained in the following 
excerpts from the petitioners’ opening brief: 
“By way of sharpening the question, it should 
be pointed out that it is not contended that the 
device corrects the pathology [Tr. p. 532, lines 
19-23; p. 618, lines 6-8; p. 618, line 23, to p. 
619, line 10] and the device is not recommended 
where there are organic disorders [Tr. p. 570, 
lines 15-23]. * * * (p. 17) 

“The Enurtone device does not correct any 
pathology which may exist and is not so held 
out.’’ (p. 44) 

The transcript references are to the testi- 
mony of the petitioners’ experts, which is al- 
ready reproduced and commented on in the 
text of this opinion (Part III). While the 
admission is conditioned by the statement that 
the device is not so held out, we are justified 
in concluding that the advertisements, some of 
which we have analyzed, (Part II, Subd. B) 
conveyed a different impression. This warrants 
the determination that the representations as to 
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the efficacy of the device should state positively 
that they are not of any assistance in organic 
cases, aS proposed in the modified order. It 
should be added that the existing patent is- 
sued on June 30, 1953, is strictly a device patent 
and makes no claim as to efficacy in controlling 
enuresis. The most important Claim reads: 
“1. A urine controlled signal device of the kind 
set forth and including an insulative, water- 
proof bed pad, of flexible material, and a plu- 
rality of units each of elongated, oblong form 
in plan; each unit consisting of a pair of comb- 
like electrodes with their teeth intermeshed and 
the elongate backbone portion of the combs of 
the units being parallel in adjacent units and 
spaced to provide flexibility of the pad and 
reduce hazardous flexure of the teeth of the 
combs and in close proximity.” 

In addition to the prior Seiger patent, No. 
2,127,538, issued on August 23, 1938, the Patent 
Office cites a patent to Homan, No, 1,384,467, 
issued July 12, 1921. So evidently the art is old. 

%5U.S.C., §1009(e) (1) and (5). 
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77,560 Court Decisions Number — 
Feil v. FTC 
A. Variety of Deceit innuendo, ambiguity and half-truth is 


The argument that an order of this 
character exceeds the power of the Com- 
mission overlooks entirely the power of the 
Commission under Section 5 of the Federal 
Trade Commision Act, under which this 
proceeding was instituted, and which, after 
declaring unlawful unfair methods of com- 
petition and unfair or deceptive acts or 
practices in commerce, directs and em- 
powers the Commision to prevent the use 
of such methods or acts.* The power is 
extensive. Actual deception is not neces- 
sary. Whether good or bad faith exists is 
not material, if the Commission finds that 
there is likelihood to deceive.” Of the 
scope of the power under this Section the 
Supreme Court has said: 


“Orders of the Federal Trade Com- 
mission are not intended to impose criminal 
punishment or exact compensatory dam- 
ages for past acts, but to prevent illegal 
practices in the future. In carrying out 
this function the Commission is not limited 
to prohibiting the illegal practice in the 
precise form in which it is found to have 
existed in the past. If the Commission 
is to attain the objectives Congress en- 
visioned, it cannot be required to confine 
its road block to the narrow lane the 
transgressor has traveled; it must be 
allowed effectively to close all roads to 
the prohibited goal, so that its order may 
not be by-passed with impunity. More- 
over, ‘[t]he Commission had wide dis- 
cretion in its choice of a remedy deemed 
adequate to cope with the unlawful prac- 
tices’ disclosed.’ ”* 


A well known writer has stated the 
variety of deceit that the skillful advertiser 
can use in this manner: 


“The skillful advertiser can mislead the 
consumer without misstating a_ single 
fact. The shrewd use of exaggeration, 


more efficacious from the advertiser’s 
standpoint than factual assertions. Facts 
are dull and dangerous; exaggerations 
are vivid, attractive and privileged. * * * 

“Any exemption of puffs or opinion ts 
especially serious in the field of drug ad- 
vertising, which consists in large measure 
of therapeutic claims.’* (Italics added) 


B. Devising Means of Enforcement 


In applying these principles the courts 
have, ever since the enactment of the Fed- 
eral Trade Commission Act, sustained orders 
which sought to limit the use of language 
which, although seemingly innocuous to the 
expert was likely to deceive the unlearned 
and gullible. To cope with the great variety 
of deceit they have devised varied means 
of combatting them, They have ordered 
additions or omissions of words, phrases or 
statements, or disclosures, positive or nega- 
tive, as the circumstances of the situation 
demanded. And the courts, without devia- 
tion, on review, have sustained them. A 
few illustrations may be given. 


The Supreme Court has sustained an 
order of the Commission which prohibited 
a flour company from using the word 
“milling” in its name because the word was 
understood by dealers and the public to 
indicate concerns grinding wheat and flour, 
which the particular company did not do.” 


This Court has sustained an order of the 
Commission which prohibited a concern 
from claiming that certain food blends 
and pellets have “therapeutic or medicinal 
value.” ™ : 


The Court of Appeals for the Seventh 
Circuit has sustained an order which for- 
bade a pharmaceutical company to claim 
that a preparation “stopped” itching. Sig- 
nificantly, the court held that the order was 


SIS USC sas 

7 See cases cited in Note 15. 
Federal Trade Commission, 
p. 602. 

“The fact that petitioners made the represen- 
tations in good faith is immaterial. Decision 
whether material facts have been misrepre- 
sented does not depend upon the good or bad 
faith of the advertiser. * * * And the mere 
fact that words and sentences may be literally 
and technically true does not prevent their 
being framed so as to mislead or deceive.’’ 
(Koch v. Federal Trade Commission, supra 
Note 12, p. 317) (Emphasis added) 

See, Charles of the Ritz Distributors Corpo- 
ration v. Federal Trade Commission [1944-1945 
eee CASES { 57,267], 2 Cir., 1941, 143 F. 24 

io. 
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Goodman v. 
supra, Note 4, 


* Federal Trade Commission v. Ruberoid Co., 
(1952-1953 TRADE CASES {f 67,279], 1952, 343 
U. S. 470, 473. 

* Milton Handler, ‘‘The Control of False 
Advertising Under the Wheeler-Lea Act,’’ 1939, 
6 Law and Contemp. Prob. 91, 99-100. 

% Federal Trade Commission v. Royal Milling 
Co. [1932-1939 TRADE CASES { 55,022], 1933, 
288 U.S. 212, 216-217. 

s Alberty v. Federal Trade Commission, 
supra Note 20. Similarly the Court of Appeals 
for the Second Circuit has sustained an order 
of the Commission which prohibited the use of 
the trade-name ‘‘Aspirub’’ and representations 
as to the beneficial effect of the aspirin used 
in the compound of such name. Haynes & Co. 
v. pelea Trade Commission, supra Note 4, 
p. E 
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sustained by substantial evidence, although 
the acts of the defendant were not deemed 
fraudulent, saying: 

“Tt must be kept in mind that the false, 
unfair or deceptive acts defined in the 
Federal Trade Commission Act need not 
be such as would constitute fraud as that 
term is ordinarily understood in law,’ ® 
(Italics added) 

This Court has sustained an order which 
forbade representing a product known as 
“Uvursin” as effective treatment for diabetes. 


In another case this Court prohibited the 
use of the words “MD Medicated Douche 
Powder” because the purchasers might re- 
ceive the impression that the product had 
medical approval. The Court saw in the 
use of the symbol “MD” 

“the conscious attempt—to capitalize 
upon the prestige of a profession that, for 
all its blunders andi ineptitudes, from the 
very days of Hippocrates and Galen has 
built up a noble tradition of self-sacrifice 
and service to humanity.” “ 

This Court has prohibited the use of the 
word “Hollywood” with the legend “favorite 
of the stars” in conjunction with the pro- 
motion of a cosmetic, on the ground that it 
gave the impression that it was a product 
of the motion picture colony and was pre- 
ferred by motion picture stars.” 

The Court of Appeals for the Second 
Circuit sustained an order prohibiting the 
use of the word “rejuvenescence” in a cos- 
metic preparation.” 
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In a later case this Court upheld an order 
which, among other things, required a 
weaving concern to confine their repre- 
sentation as to a course they taught “to the 
overweaving or patch type of reweaving.” ” 
This because “reweaving” had a special 
meaning in the particular trade and the 
petitioner did not teach it in its course. 


In a more recent case the Court of Ap- 
peals for the Seventh Circuit sustained an 
order which prohibited a person who held 
himself out as a “trichologist” from repre- 
senting that a certain preparation sold by 
him would prevent or overcome baldness or 
permanently eliminate dandruff, irritation 
or itching of the scalp.” 


In one of the latest cases on the subject, 
this Court sustained an order of the Com- 
mission commanding a manufacturer to 
desist from claiming certain curative effects 
for laxative pills.” 


These and other cases that could be cited 
illustrate the wide scope of orders which 
the courts have sustained in proceedings to 
review orders of the Commission. They 
warrant the conclusion that the order made 
in the case before us was not in excess of 
the power of the Commission to make. 


C. Petitioners’ Attempt to Delumt the Means 


The contention to the contrary is based 
upon certain language contained in a case 
from the United States Court of Appeals 
for the District of Columbia.” The Court 


2D. D. D. Corporation v. Federal Trade 
Commission, supra, Note 5, p. 682. 

33 John J. Fulton v. Federal Trade Commis- 
sion, supra Note 5. 

*4 Stanley Laboratories v. Federal Trade Com- 
mission [1940-1943 TRADE CASES { 56,330], 9 
Cir., 1943 138 F. 2d 388, 393. 

3% Howe v. Federal Trade Commission [1944- 
1945 TRADE CASES { 57,359], 9 Cir., 1945, 148 
F, 2d 561, 562. 

36 Significantly, the Court said: 

“There is no merit to petitioner’s argument 
that, since no straight-thinking person could 
believe that its cream would actually rejuve- 
nate, there could be no deception. Such a view 
results from a grave misconception of the pur- 
poses of the Federal Trade Commission Act. 
That law was not ‘made for the protection of 
experts, but for the public—that vast multitude 
which includes the ignorant, the unthinking and 
the credulous.’ Florence Mfg. Co. v. J. C. 
Dowd & Co., 2 Cir., 178 F. 2d 73, 75; and the 
‘fact that a false statement may be obviously 
false to those who are trained and experienced 
does not change its character, nor take away 
its power to deceive others less experienced.’ 
* * * And, while the wise and the worldly 
may well realize the falsity of any representa- 
tions that the present product can roll back the 
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years, there remains ‘that vast multitude’ of 
others who, like Ponce de Leon, still seek a per- 
petual fountain of youth. * * * It is for this 
reason that the Commission may ‘insist upon 
the most literal truthfulness’ in advertisements, 
Moretrench Corp. v. Federal Trade Commission 
(1940-1943 TRADE CASES f{ 56,207], 2 Cir., 127 
F. 2d 792, 795, and should have the discretion, 
undisturbed by the courts, to insist if it chooses 
‘upon a form of advertising clear enough so 
that, in the words of the prophet Isaiah, “‘way- 
faring men, though fools, shall not err there- 
in.” ’’ (Charles of the Ritz Distributors Cor- 
poration v. Federal Trade Commission, supra 
Note 27, pp. 679-680) 

3 Goodman v. Federal Trade Commission, 
supra Note 4, p. 597. 

% Hrickson v. Federal Trade Commission, 
supra Note 5, p. 318. A similar ruling was 
made by the Court of Appeals for the Fifth 
Circuit under somewhat similar circumstances. 
See, Keele Hair and Scalp Specialists, Inc. v. 
Federal Trade Commission, supra Note 5, pp. 
21-23. 

2 Carter Products, Inc. v. Federal Trade Com- 
mission, supra Note 4, p. 461. 

4” Alberty v. Federal Trade Commission [1950- 
1951 TRADE CASES { 62,583], U. S. App. D. C., 


1950, 182 F. 2d 36. 
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Feil v. FTC 
12 of the Federal Trade Commission Act 
were cited, it is quite evident that the pro- 
ceedings were under Section 12 of the Act. 
The majority opinion so states: 


there had before it a cease and desist order 
which required the petitioner, engaged in 
selling food and drug products, to desist 
from making certain representations. One 
of the clauses of the order, which the Court 
held beyond the power of the Commission by the Commission with disseminating 
to make, required that the advertisements false advertisements amounting to unfair 
state and deceptive acts or practices in com- 


merce.” “ 


This is a direct reference to Section 12 
of the Act, which declares the dissemina- 
tion of false advertisements in commerce to 
be an unfair or deceptive act or practice. 
And the court, in one of the passages al- 
ready quoted, gave its views as to the type 
of “false advertising” so prohibited. It is 
evident, therefore, that the problem before 

estes pe é the Court was narrower than in the case 
cchunier the principles of the homeopathic before us. Our case, instituted under the 
: more comprehensive provisions of Section 
5 of the Act, called for an order requiring 
disclosure of “informative” facts in the in- 
terest of truth. These considerations dif- 
ferentiate that case from the present one. 
But there are others. 


“They (the petitioners) were charged 


“that the condition of lassitude is caused 
less frequently, by simple iron deficiency 
anemia than by other causes and that 
in such cases this preparation will not 
be effective in relieving or correcting it.” * 


The other was a requirement that the ad- 
vertisements state that the claims of cura- 
tive value made for one of the products 
were made 


The majority opinion, after stating that 
the task assigned to the Commission by the 
Congress is “specific”, outlines the scope 
of the Commission’s powers, as exercised in 
the case before them, in this manner: 


“Such power seems to us to be no less 
than the power to control the marketing 
of all such products, because, if particular 
advertisers, selected by the Commission, 
can be required not only to state accu- 
rately the limited benefits of their products 
but also to call attention to what the 
products will not do, the effect on market- 
ing is clear enough. Such a requirement 
seems to us to have no relation to the 


The ground of decision, at least as to one 
of the objectionable clauses of the order 
before the Court, was the failure of the 
Commission to make a finding to support 
it. The opinion states: 

“The Commission must find either of 


two things before it can require the 
affirmative clause complained of: 


(1), that failure to make such statement 


prevention of falsity in advertising. It is 
a wholly different power. 


“Our dissenting judge says that “The 
Act’s purpose is to encourage the in- 
formative function of advertising.’ That 
view reflects clearly the difference be- 
tween us. We think that neither the 
purpose nor the terms of the act are so 


is misleading because of the consequences 
from the use of the product. or 

(2) that failure to make such statement 
is misleading because of the things 
claimed in the adverisement. There is no 
such finding here.” “ 


The Court of Appeals for the Fifth Cir- 


cuit, in distinguishing the case and in de- 
clining to follow it, stated that the failure 
to make the proper finding was the real 
ground of decision: 


broad as the encouragement of the in- 
formative function. Both purpose and 
terms are to prevent falsity and fraud, a 
negative restriction. When the Commis- 
sion goes beyond that purpose and enters 


upon the affirmative task of encouraging 
advertising which it deems properly in- 
formative, it exceeds its authority.” ® 


“There is nothing in the Alberty case 
that prevents enforcement of a cease and 
desist order requiring affirmative disclosure. 


The Alberty case simply held that the Com- 
mussion must make certain findings before 
compelling affirmative disclosure. In the 
instant case the Commission made the 


These declarations should be confined to 
the matters before the Court. While, in the 
notes to the opinion, both Sections 5 and 


41 Alberty v. Federal Trade Commission, supra 4 Alverty v. Federal Trade Commission, supra 


Note 40, p. 37. Note 40, p. 37. 
# Alberty v. Federal Trade Commission, supra 4 Alberty v. Federal Trade Commission, supra 
Note 40, p. 40. Note 40, p. 39. 


8 Alberty v. Federal Trade Commission, supra 
Note 40, pp. 38-39. 
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required findings and on the basis of these 
findings issued its order requiring that 
the petitioners disclose affirmatively that 
Keele preparation would not be effective 
against male pattern baldness.” “ (Italics 
added) 


But the problem before us is entirely 
different. For here the Commission found, 
as a fact, as did the Examiner, that the de- 
vice was advertised as curing all bed-wet- 
ting. The Examiner stated as a conclusion: 


“1. The use by the respondents and 
their lessees of the representations here- 
inabove described, containing materially 
misleading statements and representations 
as to the effectiveness of respondents’ 
device when used in connection with 
organic enuresis, has had and now has 
the tendency and capacity to mislead sub- 
stantial numbers of the public into the 
erroneous belief that such statements and 
representations are true and to induce 
a substantial number of the members of 
the public to lease respondents’ device 
because of such erroneous beliefs.” 


While disapproving the form of the Ex- 
aminer’s initial order, the Commission 
agrees that the advertisements were mis- 
leading and that public interest requires 
that they be limited. We quote from the 
Opinion: 

“The respondents in mistaken self con- 
fidence represented in their advertising 
that they had the problem whipped. It is 
our conclusion, based on the record be- 
fore us, that they did ‘but strut in pride 
and vaunt their empty claims.’ 

‘x * %* The public interest plainly re- 
quires that such claims or promises for 
helping enuretics as may be used in re- 
spondents’ future promotional matter be 
limited to cases of enuresis for which 
benefits reasonably may be expected to 
be afforded.” 


The requirement that future advertise- 
ments state positively that the device does 
not help in enuresis caused by organic de- 
fects or disease does not involve the state- 
ment or disclosure of an unrelated negative 
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fact. It seeks to avoid the misleading effect 
of the claim that the device cures “bed- 
wetting”, without qualification, i.e., all bed- 
wetting, which, as the Examiner and the 
Commission found, the advertisements and 
brochures trumpeted. Such limitation, as 
the preceding shows, is in line with similar 
orders which courts, including this court, 
have sustained, and which gave recognition 
to the fact that the Commission 


“is clothed with wide discretion in de- 
termining the type of order that is neces- 
sary to bring an end to the unfair practices 
found to exist.” “ 


Some of the general expressions in the 
opinion of the Court of Appeals for the 
District of Columbia, which would limit 
the power of the Commission to control adver- 
tising and representations that mislead, by 
the insertion of specific limitations, positive 
or negative, or by requiring disclosures, are 
contrary to the views just expressed and to 
the letter and spirit of the decisions analyzed. 
And being general in nature are not binding 
in this litigation.“ We need not and do 
not choose to follow them. 


Summary and Conclusion 


From the preceding discussion it is evi- 
dent that the order involved in this case is 
sustained by substantial evidence in the 
record, consideredi as a whole, and is within 
the power of the Commission to make. 
The crux of the problem is the fact that 
the device under consideration is of no 
benefit in cases of enuresis caused by or- 
ganic defects or diseases. The petitioners, 
and their lessees, by continually represent- 
ing, over a course of years, that the device 
benefited “bed-wetting”, without qualifica- 
tion, deliberately conveyed the idea that it 
is effective in all cases of enuresis. 


In the light of the discussion which pre- 
cedes these are clearly unfair methods of 
competition and unfair and deceptive acts 
or practices in commerce which the Com- 


46 Keele Hair and Scalp Conditioners, Inc. v. 
Federal Trade Commission, supra Note 5, p. 23. 

41 Federal Trade Commission v. National Lead 
Co. [1957 TRADE CASES { 68,629], 1957, 352 
U. S. 419, 428. In commenting on this state- 
ment this Court has stated: 

‘“‘The Commission is the expert body to deter- 
mine what remedy is necessary to eliminate the 
unfair and deceptive practices disclosed by the 
record, and it has wide latitude for judgment. 
Shaping a remedy is essentially an administra- 
tive function. Congress has entrusted the Com- 
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mission with the responsibility of selecting the 
means of achieving a statutory policy—the 
relation of remedy to policy is peculiarly a 
matter for administrative competence.’’ (Car- 
ter Products, Inc. v. Federal Trade Commission, 
supra Note 4, 495, 498) (Emphasis Court’s) 

And see, Federal Trade Commission v. Mandel 
Bros., Inc. [1959 TRADE CASES { 69,342], 1959, 
359 U.S. 385; 392. 

48 See, Cohens v. Commonwealth of Virginia, 
1821, 6 Wheat. 264, 399-400. 
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mission is commanded, by the Statute, to 
prevent.* 


As already indicated (Part II, Subd. A), 
this result can be best effected by modify- 
ing the order of the Commission by in- 
serting the word “caused” in the main 
clause of the order. To restore the order 
to the form in which it was recommended 
by the Examiner in the initial order, as the 
petitioners request us to do, would not achieve 
the desired result. That order, as already 
appears, would have commanded the peti- 
tioner to cease and desist from representing 


“That the use of such device is of value 
in stopping bed-wetting or in correcting 
the bed-wetting habit in cases of enuresis 
involving organic defect or diseases.” 


Because this order did not require a positive 
declaration that the device was of no as- 
sistance in cases of bed-wetting caused by 
organic defects, it would not achieve the 
result sought to be attained by the Com- 
mission, namely, to stop the representation 
by the petitioners that the device is a cure 
or is helpful in “bed-wetting”, without quali- 
fication, which to the public carries the 
thought that it is helpful in all cases of 
bed-wetting. 

In seeking to achieve fair competition in 
commerce by preventing unfair methods of 
competition and unfair or deceptive prac- 
tices, a negative statement that a device 
does not achieve results in certain cases may 
be as effective as the command “Thou shalt 
not” is in morals. But we are dealing here 
with more than a negative statement. What 
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is proposed in the order of the Commission, 
as modified, is to compel the petitioners to 
state, clearly and unequivocally, that the 
device does not achieve results in cases 
caused by organic defects or disease. This 
is a strong cautionary warning to the un- 
wary, which would 


“forbid no activities except those which 
if continued would directly aid in per- 
petuating the same old unlawful prac- 
tices.” 


The final order of the Commission to cease 
and desist, dated October 2, 1959, under 
review, will be modified to read as follows: 


“Tt Is Ordered that respondents Maurice 
J. Feil and Leo A. Loeb, individually 
and as copartners trading as The Enur- 
tone Company, or trading under any other 
name or names, and their respective agents, 
representatives, employees and lessees, di- 
rectly or through any corporate or other 
device in connection with the offering for 
sale, sale, leasing or distribution of a device 
known as ‘Enurtone’, or any other device 
which functions in substantially the same 
manner, in commerce, as ‘commerce’ is de- 
fined in the Federal Trade Commission 
Act, do forthwith cease and desist from 
representing, directly or indirectly: 


“That the use of said device is of value 
in stopping bed-wetting or correcting the 
bet-wetting habit, unless expressly limited 
in a clear and conspicuous manner to 
cases of bed-wetting not caused by or- 
ganic defects or diseases.” 


As so modified the Order is afarmed and 
ordered enforced. 


[ 69,895] The Singer Manufacturing Co. v. Brother International Corp. 
In the United States District Court for the Southern District of New York. Civ. 


133-350. Dated December 29, 1960. 
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Private Enforcement—Interrogatories—Facts Related to General Allegations—De- 
fendant having counterclaimed for antitrust violations, in a patent infringement suit, plain- 
tiff’s interrogatories asking for facts related to allegations made in general terms were 
upheld, but only for the period up to the filing of the counterclaim (with leave to extend 
the period if the counterclaim were amended to use a later date). Defendant had charged 
attempts to monopolize more than true inventions of the patentees (interrogatories related 
to the “true inventions” and extent of attempted monopoly), conspiracy to control and pool 
major patents (identity of major patents was sought), and that the plaintiff had purchased, 
fraudulently prosecuted and misused the patents in suit (facts on which the allegations 
were based were sought). 


See Private Enforcement and Procedure, Vol. 2, § 9013.875. 
PADWL S.iC7 §/45(a)s 
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Private Enforcement—Interrogatories—Sales and Price Information as Trade Secrets 
—Effect of Monopoly Charges.—Even though sales and price information is not a true 
“trade secret,” and facts sought would be premature if related only to the question of dam- 
ages, they are also related to charges of attempted monopolization and are properly sought 
in response to charges of that type made in general terms, though only for the period 
preceding the filing of the claim (with permission to extend the period if the claim should 
be amended to cover later dates). The same rule applies to interrogatories seeking infor- 
mation about items sold abroad, where attempted monopolization in the United States 


and foreign countries is alleged. 


See Private Enforcement and Procedure, Vol. 2, J 9013.875. 


McGouey, District Judge [Jn full text]: 
The defendant objects to fourteen of forty- 
seven interrogatories propounded by the 
plaintiff in this action for infringement of 
three patents. 


The answer, among other defenses, alleges 
fraud in the procurement of the patents and 
consequent estoppel against enforcement; 
and misuse of the patents in violation of the 
antitrust laws. It also contains a counter- 
claim for extensive equitable relief including 
an accounting, and for treble damages occa- 
sioned by alleged violations of the antitrust 
laws. 

The first two interrogatories challenged 
are 4(b) and 4(c). They are directed to 
allegations in paragraph 22 of the amended 
answer which charge attempts by the plain- 
tiff “to use said patents to monopolize more 
than the true inventions of the patentees....” 
{italics supplied] 4(b) asks for a statement 
of “the true invention of the patentees.” 
4(c) asks for a statement of “the extent 
over and above the true inventions it is 
alleged plaintiff attempted to monopolize.” 
These interrogatories, framed in the lan- 
guage of the defendant’s allegations, simply 
ask for the facts on which these allegations 
are based. The defendant, which must be 
presumed to know these facts, should state 
them. If it does not know them it should 
say so. This will not require the defendant 
to “‘expert’ plaintiff's case.” The objec- 
tions to 4(b) and 4(c) are overruled. 

The remaining twelve interrogatories chal- 
lenged are addressed to the defendant’s 
counterclaim. This alleges in substance that 
the plaintiff has been the dominant force in 
the sewing machine industry in the United 
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States and throughout the world and that, 
in order to maintain that position, to re- 
strain trade and to monopolize trade among 
the several states and foreign nations, it has, 
(a) conspired with others to control and 
pool “major patents”; (b) “purchased, fraudu- 
lently prosecuted and misused the patents 
in suit”; (c) competed unfairly with the 
defendant and others by copying improve- 
ments in the defendant’s machines; (d) 
threatened defendant and other competitors 
with expensive litigation; (e) competed un- 
fairly with the defendant and other competitors 
by “falsely deprecating and libelling” their 
products in widely circulated advertisements. 
Interrogatory 5(f) asks for the patents or 
applications alleged to constitute the “major 
patents” which the plaintiff has allegedly 
conspired to control and pool. The objec- 
tion to this is overruled for the reasons 
stated as to interrogatories 4(b) and 4(c). 


[Information as to Sales and Prices] 

Interrogatories 5(g) and 5(h) are relevant 
to the charge of attempted monopolization. 
The defendant asserts without challenge that 
these have been answered except for data 
on its sales and prices. Accordingly, there 
will be considered here only the objections 
that (1) sales and price data constitute a 
“trade secret”; (2) that in any event dis- 
closure is premature until an accounting is 
ordered to assess damages; and (3) that 
information is demanded with respect to 
matters occurring after the filing of the 
counterclaim herein. If the information re- 
lated only to damages, it would be pre- 
mature. But it is clearly relevant also on 
the issue of the alleged attempted monopo- 


1 69,895 
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lization. Accordingly, the question is whether 
the fact that the parties are competitors 
renders the information which, though not 
commonly publicized, is not a true “trade 
secret” immune from discovery. I hold it is 
not immune? At this time the information 
need be furnished only up to the date of the 
filing of the counterclaim. The plaintiff here 
is not in the same situation as the plaintiffs 
in the cases just cited on which it relies. 
However, the order to be entered may pro- 
vide that, if the counterclaim is hereafter 
amended to include a period subsequent to 
the date of filing of the present counter- 
claim, the requested information for the 
additional period must be furnished. 


Interrogatories 5(i) and 5(j) seek exten- 
sive data concerning machines sold in for- 
eign countries and in the United States 
during a period extending beyond the date 
of the counterclaim. The defendant’s ob- 
iections are that the interrogatories are bur- 
densome, irrelevant and too extensive in 
time. The time objection is sustained for 
the reasons and on the condition just stated 
with respect to interrogatories 5(g) and 
5(h). The other objections are overruled. 
The information is clearly relevant and ma- 
terial to the charges of attempted monopo- 
lization in the United States and foreign 
countries. The defendant, having made these 
charges, will not be heard to complain that 
it is burdensome to furnish information in 
its possession relevant thereto. 


Interrogatory 5(k) seeks the details of 
“the manner in which plaintiff allegedly pur- 
chased, fraudulently prosecuted and misused 
the patents in suit.” The objections are that 
(a) it would be a burden on the defendant; 
(b) it calls for a statement of ultimate facts; 


1 Caldwell-Clements, Inc. v. McGraw-Hill Pub. 
Co, [1952 TRADE CASES { 67,261], 12 F. R. D. 
531, and cases there relied on; Hrone Corp. v. 
Skouras Theatres Corp. [1958 TRADE CASES 
69,081], 22 F. R. D, 494 


1 69,895 
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and (c) it calls for a summary of evidence 
before trial. The interrogatory seeks only 
the facts on which allegations made by the 
defendant are based. The objections are not 
well taken and are overruled for reasons 
already stated. 


Interrogatories 5(n), 5(o0) and 5(p) are 
objected to on the ground that they seek 
information in possession of the plaintiff 
which the defendant can furnish in detail 
only after extensive and burdensome dis- 
covery. The objection is disposed of as fol- 
lows. The defendant need answer only to 
the extent of its present knowledge, and 
state, if it be so, its lack of further knowl- 
edge at this time. 

Interrogatory 5(r) seeks additional de- 
tailed information with respect to matters 
covered by interrogatories 5(i) and 5(j). 
The objections are (a) as to the time cov- 
ered; (b) disclosure of “trade secrets”; and 
(c) lack of relevance. Objections (b) and 
(c) are overruled for the reasons already 
stated as to interrogatories 5(i) and 5(j). 
Objection (a) is sustained but only to the 
extent and on the condition prescribed as 
to interrogatory 5(h). 

Objection to interrogatory 5(s) is sus- 
tained. The information demanded in inter- 
rogatory 5(g) should be sufficient to enable 
the plaintiff to prepare its defense to that 
part of the counterclaim to which 5(s) relates. 


The objection to interrogatory 5(x) is dis- 
posed of in accordance with the ruling on 
interrogatories 5(n), 5(0) and 5(p). 

The order to be submitted should provide 
for the time or times within which the sus- 
tained interrogatories should be answered. 


Settle order. 


2 Caldwell-Clements, Inc. v. McGraw-Hill Pub. 
Co., supra, p. 538. 
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Bulova Watch Co., Inc. v. Robinson Wholesale 
Coy ( DE Lowa 00-644 bth OAR Tie { 69,752 


MARYLAND 


Abandonment of fair trade program 


Gadol, d. b. a. Four Corners Pharmacy v. Dart 
rer Corp (Nid. Ct. (NDp. 190 ena et ate { 69,714 


Federal question 
Dart Drug Corp. of Maryland v. Gadol (U.S. Sup. 
CE OOS 6 aX, os Heo y bu 8 ce J 69,852 


Prescription drugs 
Upjohn Co. v. Save-Mor Drugs, Bethesda, Inc. 
(Mds Cir, Ct te1960)...... 12. menor soma nert 3 { 69,827 


MINNESOTA 


Constitutionality of nonsigner provision 
Remington Arms Co., Inc. v. G. E. M. of St. Louis, 
LaeeNiinn. Sp. Ct.;° 1900). nk. 2 ae 22 { 69,673 


“Doing business” without “qualifying” as bar to action 


Weco Products Co. v. G. E. M. of St. Louis (Minn. 
Dist te) SOU eee. pee ere tenes ete eae as { 69,639 
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NEW TAD ESE eee 


N onsigner GAvelsions donstitutionality 


Corning Glass Works v. Max Dichter Co., Oe 
(N. H. Sup. CUP URoy ae toes J 69,743 


= 


a 


NEW JERSEY ' 
Enfor “cement by foreign corporation—Qualification 
| Eli Lilly and Co. v. Sav-On Drugs, Inc. (N. J. 


Sp Ct 271 960) sasenen brea e meee = cine Sg oerer ein is) ee q 69,645 
Uz S,. Time Corp. v: Grand aren Co. (N. J. Super. 
Cty 1960) (<< +  SAROR GR ee Ka eae 1 69,875 


NEW YORK 


Affidavit as proof of violation 


Baumel Chemists, Inc. v. Bargain Town, U.S. A. 
(No abe Gt Rie PR oO ae NG RIT ee § 69,828 


Amount i in controversy 


Johnson & Johnson v. Wagonfeld d. b. a. World 
Merchandise Exchange (DC Nw seo) IGG cen: { 69,782 


Burden of proof 


Johnson & Johnson v. Morse d. b. a. Home De- 
livery Service Co. (DC N. Y.; 1960) 


Clear legal right to injunction 


a Candido v. Young Stars, Inc. (N. Y. | Sup. Ct; 
960) 2.0... 6... sees sb tis) lo daseth q 69,825 


Competition questionable 
Rothman v. Alexander’s Dept. Stores (N. Y. Sup. 
AREAS 1) Ee MER Re a { 69,716 


Customary discount 
Pepper v. Penn-Mill eed inc. (CN. oun. 


CES BQOO on. ees a eet ee ao net n  e { 69,826 
Delay in bringing action 
siegel-y. Doz, Inc; (NOs ots Ch 9G ee q 69,722 


Enforceability against noncontracting dealer 


Revlon, Inc, y. L. & L. Drug Coyne. (NU Y."Sup. 
GEil4960) 19 Mk te LY tL LO Ban A robe $69,708 


Enforcement by fair trader after prior injunction ob- 
tained by another 
Carter Products, Inc. v. Alexander’s Department 
Stores, Inc. (N. Yooupl Crs 19Ghr een eee { 69,779 


State Fair Trade Act Cases 


Enforcement, reasonable degree of 
Mead Johnson & Co. v. R. 'H. Macy & Co., Inc. 


GNo Ye Sup., Cis. 1960). =. SOOT 2S ca { 69,829 
United States arate ue Vv. Aleeanders Depart- 


ment Stores, Inc. (N. Y. Sup. Ct.; 1960)... . 69,824 


Fine for violation 


Rabinowitz v. Falletta (N. Y. Sup. Ct.; 1960)... 1 69,745 


Lack of enforcement 


John H. Breck, Inc. v. Alexander’s Department 
Stores, le. CN, YY. Sep. CEs 1960) J 69,749 


Max Factor & Co. v. Avenue Merchandise Corp. 
RNS OUD: Cis 190) aa cern casement eee { 69,795 


Olin Mathieson Chentieat Corp. v.. Howard & 
... winder Drug Co., Inc, CN. Y. Sap. Ct, ¢ 1960)" . -" 769,801 
United Whelan Corp. v. Sirbel Sales Corp. (N. Y. 
Sap E tr? 96D 2 St 0s eoTOTS ATL Pi oiat J 69,682 


Meeting competition as defense 


Mead Johnson & Co. v. Sirbel Sales Corp. (N. Y. 
Sapro@tpl 060) estiue). «con! otra) yuattias {| 69,787 


Notice of fair trading 


Revlon, Inc. v. Janel Sales Corp7i/(N.o-¥, Sup: 
Gt eRe a Ook nee br nner aces eee me ere q 69,602 


Person who may maintain suit 
Wood-Island Pharmacy, Inc. v. Shel Bac Sales 
Corpe (NO Ye sre eC es 1900). te ss J 69,767 


Preliminary injunctive relief, diligence 
Upjohn Co. v. Barbarand Merchandise Corp. (DC 
NOY NIDY) 4 AIOTOM: PION Vd ee Bose: { 69,777 


Proof of fair trade contract 
Librandi v. Berner’s Pharmacy Corp. (N. Y. Sup. 
CEG SS (arene? ny area eee age ae eae { 69,633 


Proof of offending sale 
Mead ee & Co. v. Union Drug Service, Inc. — - 
(NEY? Sup, Ce! 1960) 0- . POH TeaS Qo euiay {69,812 


Sales persons’ identification 
Mead Johnson & Co. v. Wagonfeld (N. Y. Sup. 
(GO AO SU ee er ABR IR ag er re a q 69,717 


Step-up enforcement policy 


Matter of Mead Johnson & Co. (N. Y. Sup. Ct.; 
LOG ee aA Yee ees shes gE OF 1 69,884 


Sufficiency of proof 
Weller Pharmacy, Inc. v. Barney’s 42nd Street 
Corp, (N..Y..Sup. CLAW CN a ae nena q 69,755 
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Taxes not included on sales slip 


Revlon, Inc. v. Henry Modell & Co., Inc. (N. Y. 
Sup. Ch, 1960)... eee ee oe J 69,715 


Unclean hands as defense 


Carter Products, Inc. v. Riteprice Merchandise, 
The CN2 VY Supe 5 OO ee re en i ere J 69,632 


Violations by enforcing party 
F. V. Gallo Pharmacy, Inc. v. Less (N. Y. Sup. 


Gt.p L900) Anas i ame Gupte Bre te % » acai ae _ .§ 69,725 
Strand »Drug,vinc. ve’ Trilone(N.oY.gnup. Cee 

LOGO) TI om cies sae 5 oo Os ge ees { 69,848 
United Whelan Corp. v. Union Merchandise Corp. 

GN. “Yorsup. Gt.5 TIO. sates inn ee cam es J 69,842 


Wellen v. Walk-Up, Inc. (N. Y. Sup. Ct.; 1961). | 69,750 


Winfield Drug Stores, Inc. v. Bellmore Sales Corp. 
(Neo ioups Cts; 1960)n Sas R ale . LONE AE. chet { 69,693 


Violations discontinued 


Levco Drug Center, Inc. v. Courtesy Drug Stores 
Hickswilté, Incie(N.-Y."SupaCe 4 19600) 2... Yan J 69,803 


Widespread price cutting 


Mead Johnson & Co. v. Alexander’s Department 
Stores; Ines: (Na Y¥Ssupr Chl 960 intent { 69,780 


NORTH CAROLINA 


Examination of defendant’s accountant 
Waldron Buick Co. v. General Motors Corp. (N.C. 
StepnG teh GSO tee at ta Lease tees sahara q 69,661 


OHIO 
Constitutionality 
Helena Rubenstein, Inc. v. Cincinnati Vitamin & 
Cosmetic Distributors Co. (Ohio Ct. Comm. 
Pleas; 1960) 
Hudson Distributors, Inc. v. Upjohn Co. (Ohio Ct. 
Cémim. Pleas; D960 RS {fF .O2. 22 NGdantol by { 69,778 
Johnson & Johnson y. Dayton Vitamin and Cos- 
metic Distributors, Inc. (Ohio Ct. Comm. Pleas; 
1h 6. adie ae ae ae Re Aa AE ta fd So Binal! { 69,738 
Shulton, Inc. v. Columbus Vitamin & Cosmetic 
Distributors, Inc. (Ohio Ct. of App.; 1960)... .] 69,641 
Shulton, Inc. v. Norwood Vitamin & Cosmetic 
Distributors, Inc. (Ohio Ct. Comm. Pleas; 1959) 
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Continuance of injunction where constitutionality of 
law is uncertain 


Miles Laboratories, Inc. v. Dayton Vitamin & 
Cosmetic Distributors, Inc. (DC Ohio; 1960) . .] 69,876 


PENNSYLVANIA 


Fair trader in competition with retailer 
Gulf Oil Corp. v. Kostek (Pa. Ct. Comm. Pleas; 


SU alan COA pl APR SERENA try 9 oy RS Ne Pe J 69,788 
Gasoline 
Gulf Oil Corp. v. Mays (Pa. Sup. Ct.; 1960)...... { 69,821 


Invoking act against nonsigner as changing existing 
dealership agreement 


Atlantic Refining Co. v. Wright Motor Sales Co. 
(Pa.-Ct. Comm. Plaasy1959) no8f tena: telt pot 1 69,701 


Lack of enforcement activity 
Puritron Corp. of New Haven v. Silo, Inc. (DC 
ee aed RSS MO I Soy gy A et ee J 69,628 


Prior dealer contract 


American Oil Co. v. Stroh (Pa. Ct. Comm. Pleas; 
500). cae OR Cee an ee 1 69,838 


Resale price fixing between competitors 
Sinclair Refining Co. v. Blight Bros. (Pa. Ct. 
COMME (CASS LOO Maa Are cas SRE an ae er ae { 69,765 


SOUTH CAROLINA 


Recovery of fees for overthrowing statute in state 
courts 
Bulova Watch Co., Inc. v. Rogers-Kent, Inc. (DC 


ERGe OKO Meh, ene Se 969,711 
VIRGINIA 
Constitutionality 
Standard Drug Co., Inc. v. General Electric Co. 
(Cape SUD Ct. A DUe a Orr erent q 69,858 
WISCONSIN 


Dairy Products Act, constitutionality 
White House Milk Co., Inc. v. Reynolds (Wis. Cir. 
EE Oe cao HA et ee { 69,646 
White House Milk Co., Inc. v. Reynolds (Wis. 
Seu Dee te ESE ON a 23/0, <3, Sa a ini i ee {| 69,867 
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STATE PRICE DISCRIMINATION— 


SALES BELOW COST 
CASES 


COLORADO 


Constitutionality of sales below cost prohibition 


Flank Oil Co. v. Tennessee Gas Transmission Co. 
(Colo. :- Supt Ce7 1960).6°1) axa. 27 -a96J. Oh) 2 { 69,617 


MINNESOTA 
Bonus trading stamps 


State v. National Food Stores, Inc. 
State v. Klein Super Markets, Inc. (Minn. Dist. 
Ee RN. 5 Oy ae eee Meet MERON” gh Canieee wae { 69,792 


Continuance of injunction pending appeal 


State v. Robnan, Inc. (Minn. Sup. Ct.; 1960)... 69,840 


Drawing for gifts 
State Viesaaeo., ane: ( MinneDistsCt.: 1960) v2 one J 69,793 
Grand opening gifts 
State v. Knowlan’s Super Market, Inc. (DC Minn. ; 
1 OG) el Scones ere cee a ce ot. ie eee { 69,791 


Injury to competitor or to competition as alternative 
State v. Robnan, Inc. (Minn. Dist. Ct.; 1960) ..... J 69,809 


Intent or effect as prerequisite 
State v. Applebaums’ Food Markets, Inc. (Minn. 
Sup. CUE 19604 Seek oY PY, B88 Yer! J 69,886 
Lottery prizes, and coupons 


State v. Applebaums’ Food Markets, Inc. (Minn. 
Dist) Cte TOGO) ii) vane Maer Ween ts eee { 69,790 


Meeting competitor’s illegal prices 
State v. Kohn d. b. a. Sig’s Food Fair Supermarket 
(Minn. (Distr (GOhetgos ic..<6508 en ac 
Need for survival as defense 


State v. Penny Super Market, Inc. (Minn. Dist. 
Ct.; 1960)". .. 3. eH e@onbitenies 45 atoniaee {] 69,663 
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for 
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GETS 
Abandonment of illegal practice 
AE CLOTIS Girt aw Poe wg re OO ec { 69,611 
misrepresentation suit ......... J 69,625 


Abridgments of books 
. FTC standards of disclosure... .] 69,640 


Accountant 
. examination of defendant’s account- 
All Cees eee ae oe A oe { 69,661 
Acquired company 
s Consent decree! £2. auskes oes { 69,881 


Acquisitions of stock or assets 

F ACQUIKeS meanings Oh... oa. { 69,766 

. acquiring company’s power to strip 
acquired (COMpany: peas == { 69,727 
. agricultural cooperatives .......{ 69,694 
Brassets, meanine Ola... { 69,766 
. consent decree . .{ 69,599, 69,762, 69,770, 
69,810, 68,811 
. general creditor exception... .] 69,860 


. disposition, consent decree...... { 69,879 
. divestiture as temporary relief... 69,727 
. divestiture, consent decree...... { 69,810, 

69,860 


. domestic car manufacturer’s acqui- 
sition of foreign manufacturer’s 
stock, termination of dealer’s fran- 
chise J 69,678 

, effect on’ competition. ..:....... q 69,730 

. exclusive motion picture distribu- 
tion rights 1 69,766 

. future acquisitions in divested com- 
panies, consent decree... 3: J 69,860 

‘importers of watches..........2 7 69,655 

. injury from election of directors. . | 69,744 

. investment purposes ........... { 69,730 

. merger, seeking new management 
ROE: eae adap rentmereeten hares * { 69,730 

. relevant market J 69,766 

. representation on board of directors 


soucht .., MOU2UT Al] AIRE { 69,730 
peSiwise: watch ondustiy 12.66 q 69,655 
. temporary injunction against voting 

of acquired stock...... J 69,730, 69,744 


_ termination of distributorship, con- 
sent decree modified to allow. .f 69,811 


Admissions 
. authenticity of documents...... J 69,654 


Advertising 
. affirmative disclosure required. . 69,690, 
69,894 
. agreement between dealers not to 


Statespricemenaan oe eee oe 1 69,893 
. deception by implication ....... 7 69,894 
rdISGhiminatonyye. see cere ee { 69,655: 


. false—see False advertising 

. losses due to restrictive advertis- 
ing practices 

. misleading “guaranty seal”...... 1 69,625 

. “spot” announcements 

. use of ads prepared before consent 


decree’ ne 691739 
. violation of cease and desist order 
ae Sites Sie ices SM URS fe 1 69,705 
Advertising agency 
ssconsent decheessamtiy. Aa ane 1 69,655: 


Agent, exclusive—see Exclusive agent 


Agreements approved by Civil Aero- 
nautics Board 


. antitrust exemption ............] 69,634 


Agricultural cooperatives 
) ‘acquisition of assets: ......ephie J 69,694 
. intent of Capper-Volstead Act. .f 69,694 
. intent of Clayton Act, Sec. 6... . 69,694 
. monopolistic activities ..f 69,694, 69,823 


Air carriers 


edaimace cuit= ayes ree eee oe 6 kOO 004: 
Alcoholic beverages 

, taimatcade, «Calitonnita ss sss eee { 69,648 
Allocation of markets or customers 

automobiles... 2. «Mee ene J 69,620 


. consent decree... 69,620, 69,672, 69,709, 
69,835, 69,878 
. export and import control....{ 69,763 


Amended complaint 
. treble damage suit..............] 69,850 


Antitrust laws, state 
. examination of defendant’s account- 


ant, North Carolina..........] 69,661 
. exclusive agencies, Texas...... 69,741 
. monopoly under city ordinance, 
VASE ICATIS AS An, wack nee Perens { 69,674 
Appeals 
ie interlocutoryuenemes. saan ee q 69,814 


. order denying motion for return of 
impounded documents ....... J 69,622 


77,584 


Appellate court 
) jurisdiction! 22. See eee ed { 69,627 
Arkansas antitrust laws—see Antitrust 
laws, state 


Assets 
. acquisitions—see Acquisitions of stock 
or assets 
a division. sconsent decree. .a ae { 69,849 


Associations of dealers 
. admission to membership, consent 


GECKOS ich so ae es eR Ge { 69,764 
Attorneys f6@S sicher he ee as { 69,650 
. overthrowing statute, for....... q 69,711 

Automobile Dealer Franchise Act 
< PURPOSE vay si tisar: ae ase a4 1 69,759 


. suits under, applicability of Clay- 
ton Act provisions for extraterri- 
torial service of process, treble 
damages, attorneys’ fees...... J 69,759 

Automobile dealers 

EXE lUISIVe sLEATICDISE Eee en { 69,644 

. refusal to execute franchise agree- 


PICTUS eee a eo eee le RON ee { 69,644 

. termination of franchise........ q 69,859 
. allegation of unfairness and in- 

EMILY eee nee ag ee ere ee J 69,704 


. interrogatories re manufacturer’s 
dealings with other dealers. . | 69,704 
. necessary ‘averments, interstate 
commerce or public injury. .§ 69,704 
Automobiles 
)-allocation of markets 75). i. 14 J 69,620 
Aviation insurance industry 


. validity of government subpoenas 
duces” tectum) sce eee eee { 69,691 


p28 
Baby foods 

. geographical price discrimination. . 69,609 
Baldness, cures for 


. advertising ©...... J 69,615, 69,616, 69,690 
Baseball clubs 
. antitrust laws, applicability... .{ 69,806 


Bidding practices 
. consent decree .. 


. .$ 69,709, 69,835, 69,878, 
69,891, 69,892 


Blacklisting 
 CONSEME CECKEG’ vo tae eee 7 69,655 
Boycotts 
. automobile replacement glass in- 
dusty: Oe, <i . S eee 1 69,621, 69,764 
» draltino products: | as smer mn ase J 69,882 
. harness racing association...... | 69,761 
. milk producers association...... | 69,860 
. pharmaceutical products ....... q 69,611 
. Swiss watch industry..........{ 69,655 


App 


General Topical Index 


Brewery 
_ acquisitions of stock or assets. .] 69,599 
Brokerage commissions 
_ brokerage “savings” as defense. yi 69,728 
. compensation for buyer’s services 


er SS Mes ere. { 69,781 
_ co-op owned by other co-ops. . .{ 69,804 
* FTC order modthed.........-- J 69,839 
illegality “as detenses a. ee: J 69,804 


_ meeting competition defense... . 69,781 


. promotional allowances ........ q 69,781 
Burden of proof 
. price discrimination .....-..7.. {J 69,813 


Buyers’ groups 
_ cooperatives distinguished from. 69,712 
. discriminatory discounts ....... { 69,712 


Ce 


California Alcoholic Beverage Control 
Act—see Alcoholic beverages 


Causes of action 
. commingled, private antitrust action 


{ 69,775 


Cease and desist orders 
eS CLVIbsPEMAlHES Gay Ye. < . cme Bees J 69,601 
. enforcement by court of appeals 


Be Sp a ie 69,642 
TIVO CATION Ro es aa Raa { 69,649 
SCOP G Mate ita. nthe ce ee § 69,625 
. violation, civil penalties......... § 69,705 
Census of manufacturers 
. Subpoena iauioaiensor sen. Siheos { 69,880 
Census reports and schedules 
- privileged information ......... { 69,685 
e Heduibed by: BG ee ene J 69,666 
Circumstantial evidence 
PRY: INStOUCHIGNS Ook <n en ee ¥ 69,772 


City ordinance 
. union label required on city print- 


CO MR ee yee eee 1 69,674 
Civil Aeronautics Act 
-constitutionality, tee, Joa { 69,634 
Class action 
. treble damage suits. ........... { 69,659 
Clayton Act 
\ retroactive construction ©. . gus J 69,626 
SS tOUulin S54 pLOVISIONuNELE on 4 nae e | 69,626 
Coercion 
. automobile replacement glass indus- 
toy .qideraiucleeeh is sation { 69,621 
SconsentrdecréeGsen shew: asses de { 69,764 
Colorado Unfair Practices Act — see 


Unfair practices acts 


General Topical Index 


Combinations and conspiracies—see also 
Monopolies 
- acts of conspirator prior to entry 


into conspifacy 1, Alioexed. .2 | 69,772 
. agricultural cooperatives ...... { 69,694, 

: 69,823 
. air carriers, “exclusion” of travel 

ERATE See er A ee ee ane { 69,634 
. allocation of markets and custom- 

ensisouig. teh ciasds. gapzanc, . 69,672 
. associations of dealers, admission to 

00) SVAN ONES) CV OY ek eee T 69,764 
eobaseballvclubs. as ys... .. coaster ck 1 69,806 
. co-conspirators, failure to identify 

Him dictment, -.. ad ccnen Ais { 69,893 


. collusive bidding as joint venturers, 
sale to governmental agencies. 69,686 

. commerce between foreign nations, 
participation by domestic firms 


seat HY ea NS er ae 1 69,746 
. competitive filing for broadcasting 
ICenGeur ater cre. Seen le { 69,847 


. competitor as exclusive agent. . J 69,675 
. conflicts in state and federal laws 

PP ihe nk cps ager os J 69,647 

. consent decree ......... J 69,878, 69,882, 

69,892 

. consent decree as evidence of... f 69,835 

. conspiracy within a conspiracy. .§ 69,775 
. continuation of conspiracy, special 

interrogatories to jury........ { 69,772 

. contract clause v. course of deal- 


TIONS Ale i a ...§ 69,706 

. corporation and sole stockholder 
rome fer, Mts Se ae: J 69,623 

. defendant owning stock in injured 
CONpOnationmeee co 4 aes for J 69,885 

. defenses in antitrust actions 

. stockholder’s capacity to sue. . J 69,742 
. violations by enforcing party. . 69,742 
. destruction of competitor....... { 69,873 
. discovery of documents........ { 69,638 
Padivision of marketersagas.. 06. ; J 69,675 
RTC VAGCCH CC ume Ratt rior cxens fie nes { 69,772 

. business letters, scope of employee’s 
AUCHOTIty leet te nore ct care: q 69,772 
. exchange of information........ { 69,770 
feexclision: from) trade, .. garisen 2 J 69,742 

. exclusive agencies, Texas antitrust 
TSS a Fs Se hah dios Paes emer J 69,741 

. exclusive dealing under supply con- 
tia Cte en we ce { 69,807 


. exclusive right to perform inter- 
station transfer services for rail- 


ROAUSE pete. Seen ne J 69,719 
PLEXcliisivestenitOneSmnmn .9 as eter 7 69,643 
. export and import control...... { 69,763 
. federal “pre-emption” as defense to 

State. action. 2/uRi ee «os { 69,608 


. foreign country, 


77,585 
Combinations and conspiracies — con- 
tinued 
. films for television 
block booking! 4269.74 T 69,757, 69.869 
. distribution agreement ....... { 69,766 


. fine, change under Sherman Act, 


continuing conspiracy ....... § 69,772 


. foreign activities and agreements 


eS Se rie, ere 1 69,849, 69,851 
activities solely 
WAthittiee «Aceh cas tus esau J 69,849, 69,851 


. foreign instrumentality, immunity 


Syste dda ay Re omen eae or Rn oe 1 69,746 


. gasoline dealers, major brand and 


independent. a6... 0s. Lancieeets q 69,893 


. import, export, and production con- 


trOURE se ee eee ete 1 69,655, 69,672 


. labor union allocating customers 


ani On ewmc ONthACtOuS me nase in. J 69,706 


. labor union and competitor.....J 69,862 
. labor union and non-union group. . 


{ 69,597, 69,629 


. meetings in which all conspirators 


participated, foundation for acts 


of one conspirator. ........... { 69,772 

. nominal defendant as injured party 
Pes, Oe eae STOR ars. fates J 69,885 

. nonresident co-conspirators, local 
MCRET GATE GH a het er ees ae { 69,836 

. One corporation, conspiracy by or 
TAT S og Teper =e Smee ma 7 69,845 

. patents 

. lease only policy for nonpatented 
ACCESSOLY. ert one ee: 7 69,854 

. restriction on use of infringing 
PLOGUCE: wv ree { 69,854 


.. 2... 69,854 


. tying arrangements .... 


. price fixing—see Price fixing 
. price list, creation and circulation 


among competing auto retailers. . 


{ 69,726 


E proot of COnSpitacy..-).2 ss... { 69,736 
. railroads, rate reduction, jurisdic- 


tion of federal court v. ICC... 69,747 


. restricting distribution ........ { 69,655 
. restrictive provisions in exclusive 
licensing agreement ......... 7 69,598 
‘shame bidding’ a5. .¢10525. 12. AG J 69,768 
. stockholders as conspirators... .f 69,885 
Mat tade:assOCiatiOnm. s.55 4. 5 ee 7 69,655 
. tying arrangements ..... J 69,771, 69,784 
Watenes... «: 2.5, G80) sesh ish: 7 69,655 


Competition—see also Meeting com- 


petition 


. conspiracy to eliminate, agricultural 


COOPCFAtIVelNs 522i fssn854- 588: {| 69,694 


. injunction as denial of right to com- 


pete, proceeding to modify... 69,731 
Com 
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Competition—continued 
. injury to 


. price discrimination eiesia: voi - 1 69,813 | 
. sales below cost. veal. ves. $69,809 | 
.) substantial lessening through’ exclu- 
sive. dealing? . soba . aengiio - {| 69,644 
Competitor 
. conspiracy to destroy... 0 I 69,873 
Peel artam trad ert Sica Sai ssiererces eed 1 69,765 
. injury by sales below ‘cost... ... | 69,809 
Complaints : 
peamendment > 400s { 69,610, 69,643, 69,850 
'. Sherman Act 
. compulsory counterclaim ..... | 69,789 
EW SUICIEN Cy w= Vat eae Mea 1 69,789 
Concessions 
. prohibition from exclusive conces- 
Sto ASTEeMeNtS 0 oe ee { 69,762 


Connecticut Fair Trade Act—see Fair 
trade 

Consent decrees 

. acquired company ....... L RAE f 69,881 


: acquisition of stock or assets... f/ 69,599, 
69,762, 69,770, 69, 810, 69,811 
. future, in divested companies. .J 69,860 | 

. general creditor exception... .{[ 69,860 

. advertising prepared before, use 
OF Stee ieeetes beets se see ee EE { 69,739 

. allocation of markets or custom- 
CLS AS 4 69,620, 69,672, 69,709, 
69,835, 69,878 

. associations of dealers, admission 
TOCULTC CU yemerns hate feng keer re 1 69,764 
. bidding practices ...... 1 69,709, 69,835, 
69,878, 69,891, 69,892 
o Dlacklisting a sas cr eee J 69,655 
DOY.GObtS aps mene J 69,621, 69,860, 69,882 
P brewing industry tie Se LOO OOS 
- coercion _.§ 69,764 
. combinations er i iin ..§ 69,655 
PP COMSDIGAG Vs sate a boca saree ee 1 69,892 
iXaredit Setyice, plana. t.aates-tn { 69,870 
> disposition of acquired assets... 69,879 
. divestiture of acquired assets: ..{| 69,810, 
69,860 
‘division of assets........i)!4.1. «69,849 

. evidence of combination and con- 
Spiracy «0. chix co gerinivease. 7 69,835 
. exchange of information....... 7 69,770 
rvexclusion from. trade-..... 5.0 69,709 

. exclusive dealing ....... J 69,655, 69,870, 

69,882 
. exclusive sales territories. ..., .] 69,760 


. exclusive territorial distributorships 
1 69,709 
. foreign activities and agreements. . 


PED OME oP gas 1 69,849, 69,851 


Com 
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Consent decrees—continued . 


. foreign motion picture distribution. 


Shite. of TOLIG AOTHETENGS 3 .. .§§ 69,683 
. group hevearte + rolibited SOD. 0: { 69,764 
. import and export control... 1 69;672 
. interlocking directorates ....... q 69,709 


. intervention by third party..... 1 69,774, 


. licensee of trade-mark owner. .:§ 69,739 
. meat packers, meats and groceries. 


i wozimhs .talsoh Jo. enotaiof 695871 


. milk producers association... .. § 69,860 
. modification _. 69,612, 69,865, 69,871 
. acquisitions on termination of dis- 
tributorship<4-2 - et . .§ 69,811 
. . requirements for 
-““monopoly’ prohibited’. ..*. 2.2. 7. { 69,860 
. patent cross-licensing agreement. .J 69,853 
. permissive provision . .§ 69,760 
. price discrimination, export and im- 
DOLL “COMLLOL 2= oat ae eee 1 69,763 
as { 69,655, 69,672, 69,739, 
69,763, 69,764, 69,835, 
69,878, 69,891 
. printing supply company....... J 69,709 
. publishing information 
. refusal to deal... .{ 69,709, 69,763, 69, 882 
. release and settlement of claim at- 
tacked as, violations . = ..% aqu: { 69,723 
-sresale price fixing....;... J 69,709, 69,760 


- price fixing 


. restricting distribution ........ 69,655 
uvsalerControl «ee eee... J 69,655, 69,763 
. sales below cost, prohibition... . 69,709 
. suspension of fair trade rights. .§ 69,709 
. trade associations ......f 69,878, 69,891, 

69,892 


. trade-mark owner, quality controls 


Treduined Ole be ke et eee ee J 69,739 
Nehyatre acreementSers.. ut oneal J 69,709 
. vacating of prior decree........ 1 69,709 

Consignment deliveries 
. price discrimination? 24) /2.99! {| 69,822 
Conspiracies—see Combinations and 
conspiracies; Monopolies 
Conspiracy in restraint of trade 
P\public injury... bert seth mors J 69,802 
Contracts 

“conditioned” upon exclusive deal- 

iWon kk Wears beat 7 tet. 2, alate fi 7 69,644 
. fair trade—see Fair trade 
. foreign countries ©). 38 ste: 1 69,655 


Cooperatives — see 
cooperatives 


also Agricultural 


. buyers’ groups distinguished... . 69,712 
Copyrights : 
. limited copyright monopoly. ... 69,598 
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Corporate officers 


depositions in civil damage suits. 169, 748 | 


: participation in a Se gob. 5y 169,734 

Coste 260.) 

* ‘ taxed against plaintiff ee dismissal 
“for failure to comply ‘with court 
“order 

Credit service plan 

. consent decree 

Criminal proceedings before as jury 

. evidence for;use in civil suit, .....: 69,820 
Crirhinal prosecutions 


. sentences, “prime mover” 
op seyverance.and Aaparate!! trials. sah 69,604 | 
Curative devices 
_. misrépresentatiow)> otis Jo.uolnui 7 69,894 — 
Customer lists ; 
- required DRURHEs) to. omen 69,666 | 
Customers 
“specially selected,” ”' misrepresenta- 
410M itty: . PESTS QUSTIS 4 “769,684 | 
“Custom-tailored” “v. “ctistom-made” 


-° wniforms 


=o 
Dairy products 
. Wisconsin Price Discrimination Law, 


constitutionality’ . 0)... J 69,646, 69,867 
Damages 
Euattarheys ices: “oe 7 69,650 | 
. damage and liability issues, ‘order | 
Oh t Rials cas eee a ee $f 69,872 © 
| determination ' 
“citrus: processor’... 3) 01 18: T 69,823 
“exclusive dealing; ..:.U!D2. 7 69,807 
. profit experience of plaintiff and 
others... r.. <8. . satdeb tas 7 69,831 
. excessive machinery costs passed on 
ROMCUSTOMICES a nee eee cone q 69,754 | 
. lease cancellation for failure to abide 
by tying arrangement......-. 1 69,771 
_ loss of TV network affiliation... 69,845 
_ prevention from engaging in busi- 
HeSS=rHh. Ao). ee . SARI AOR q 69,773 
price discrimination, burden of proof 
a ae ated te el rea a 7 69,813 
prior to engaging in operation of 
DUiiGacere mre. terre: sss? J 69,847 
_ rate fixing conspiracy, railroads. 69,872 
_ sufficiency of allegations....... J 69,597 


third party complaint... 202... .7 69,623 


. treble damage action, “more sub- 
stantial cause” rule.......... { 69,736 
_ treble, windfall to plaintiff...... 7 69,754 


. when recovery may be barred. . 


Teo eee Se PP aes AOD O/ 9. 


2. 69,596 | 


7 69,610 © 


77,587 


Dealership 
*. exclusive—see Exclusive dealing 
. termination due to domestic manu- 
facturer’s acquisition of foreign 


manufacturer's! stock ......°. { 69,678 
| Defendants ’ 
“addition of parties... 000. 205. 1 69,837 
. located outside district, venue in 


treble damage-actions under Clay- 
tontAct ce Wie oa tee eS J 69,659 
..hominal, private antitrust case. 69,885 


Depositions : ; 

. brOgidndeswe ee ioe rte {| 69,887 

. jurisdictional facts, determination of 
es a ese Baa ODN J 69,786 

. outside U. S., costs and’ counsel. {| 69,786 

. president of corporation........ 1 69,748 

: relevancy OE SOU ed ede te la Lk bak { 69,887 

- SWHETE“BiVeEn oe tee { 69,887 


Discontinuance of unlawful practice 
. dismissal of government action.] 69,800 


| Discount on payment of bill 


/ fair’ trade law, New York.....,; {| 69,826 


Discovery and inspection 
. Classified profit and loss statements 


+ ohh bello ee Re tite is ee J 69,785 


Discovery order 


_-partial invalidity ......... Se ao {1 69,880 


Discrimination—see also. Price discrim- 
ination 
. rates charged for services; :.-...] 69,629 
Dismissal of action 


. some but not all parties, appeal- 
UEP ge Oca ae ee gr eanearee sek { 69,681 


Display cabinets, furnishing of 
. price discrimination . .§ 69,662, 69.822 


. refund. of purchase price... ......i- { 69,830 
Dissolved corporation 

SROtah Gale ap eae 2 HOUSE ate { 69,856 
Distiller, licensed, out-of-state 

Ea VETO eR ahs aoe Seat Cae { 69,697 
Distributorships 


. exclusive territorial distributorships, 
consent decree q 69,709 
. termination, preliminary injunction 


7 69,758 


Divestiture 
. brewery ORE. 
» consent dected 


-$ 69,599 
ft 69, 810, 69,860 


Division of assets 


ONcansent. decree. ......99729).09% {7 69,849 
Division of market 
4 CONSPILAC Ven. varity one ORORE: BY 1 69,675 


Documentary evidence—see Evidence 


77,588 


Documents 
. authenticity 


Donnelly Act—see Fair trade (New 
York) 


Drugs, prescription 


My \ianviand Maite dradem Actas acs. J 69,827 
os, a 
Engaging in business 
Pe DIE VCi EH ONne. «1k ee ee aes q 69,773 
Evidence—see also Testimony 
. admissibility in antitrust action. . .f 69,634 ! 


. admission of genuineness of docu- 
ments 
. necessity for executing answer in 


LORETO TMCOUN ERY. — .-\.a-reeeee J 69,669 
. successive requests as harassment 
ei een Oa may Siete Ra ates oN 1 69,669 
. circumstantial—see Circumstantial 
evidence 
. complete, FTC responsibility... 69,625 
MPCONSpInAaCy ie tae. pert ens ae q 69,772 
. data excised from documents... 69,729 
. defendant’s accountant, examination 
(Oi gional a Pale eomals amie, { 69,661 
HIS COV.CLY AE. eee eee q 69,654 
. exhibits v. oral business testimony 
J 69,766 


: eovernment!: s “documents. bearing on 
decision to use grand jury testi- 
mony in civil proceedings, execu- 
tive privilege q 69,735 

. pretrial rulings on admissibility of 


documents: 205... ean J 69,676, 69,677 
. privileged information ......... { 69,685 
aDEOduction. . oo. oe ee nee eee J 69,654 
. relevance 
. challenge of relevance of data sought 
Dy uotand, juryeeitanereaae {| 69,729 
MUDLivateractionige.. 4.008 use aie J 69,756 


. request for admissions of fact, rem- 
edies where government’s response 
IS SINGtiM CHEM ta. tue ee eee J 69,668 
. Statistical or sampling, admissibility 


. 69,857 


Excessive costs 
. resulting from antitrust violation. . 


FE rat 5. BOO | AR RENT aes sae. J 69,614 
Exchange of information 
. prohibition by consent decree. ..J 69,770 
Exclusion from trade 
peconsent. decree,,....... Aetoa. IES 7 69,709 
private antitrust action......... 69,742 
Exclusive agencies 
) exas antitrust lavwsit sn Geneon { 69,741 


Doc 
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Exclusive agent 


. competitor as, conspiracy....... { 69,675 
Exclusive dealing 

. consent decree .:....... J 69,655, 69,870, 

69,882 

. exclusive territory system...... T 69,644 


. franchised dealers 


fFoadst Ch ASS aS Ee { 69,719 
manufacturer’s lease of equipment. . 
SUL N RES S1OtG Se ee J 69,853 
requirements contracts, legality. ... 
<i f.cetioen. 7s POS { 69,671 
. supplier’s appointment of manufac- 
turer as exclusive sales agent. . . J 69,689 
. supply ieontract oo... 2s0fesb-= { 69,807 


. termination of auto dealer for handling 


“competitive cars 227sessine. J 69,644 
. termination of dealership for re- 
fusaldiactieeetinn. .epert wae { 69,667 
. tradesassociation™ Netnates . the { 69,655 
tying arrangement ..........~. { 69,784 
er clan sales territories 
ancorsent decree. 2.5... See J 69,760 
Expediting Act 
MADPeals) UMCet ge ware ae { 69,880 
Expert testimony 
-falsevadvertisingacase..°.47 . ates 1 69,615 
. misrepresentation case .......... { 69,640 


Export and import 
. allocation of markets and customers 


EE Se ee on eh eee ee { 69,763 
SEGISCEIMINAatiONS 3.6 Was. Somes. { 69,763 
.  Pricethixine tees ..<s see eee { 69,763 
Senet tal cto: deal: 3° epee eee 1 69,763 

NRSSIGE CONtFO!. ott erties eee ete { 69,763 
Bephel control 
consent decree ——"....... S890 { 69,672 


fa) id 


Facilities—see Services and facilities, 
furnishing of 
Fair trade 
. abandonment 
. as defense, New York........ { 69,682 
. what constitutes, Maryland. ..] 69,714 
. alcoholic beverages, California. .J 69,648 
. amount in controversy, New York 


MSE tet 3 ee ore. Sees { 69,777, 69,782 
. burden of proof in contempt pro- 
ceedings, New; York......... J 69,688 
. constitutionality 
ROHIO ese J 69,641, 69,658, 69,720, 
69,738, 69,778 
AW ibareg ban ester ter cate Re ae eee J 69,858 
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Fair trade—continued 


. constitutionality of nonsigner provi- 
sion 


MAW all prt gacterewtie So sieese { 69,797 

RONG Ae ess Pen Asp 7 69,752 

Me VU eSOl As eee eee ee” sen ay | 69,673 

a New Hampshire =). 6. . a... 1 69,743 

Rrra Vilrcuniade, Sian sks { 69,858 

; contracts: proof, New York..... 1 69,633 
. customary discount on payment of 

bill News York oe oS { 69,826 


. discriminatory enforcement by plain- 


tiff as defense, New York... . 69,708 
. doing business without qualifying, 
Minmésota. osiilingd .hre.coabres: { 69,639 
. enforceability against noncontracting 
dealer, New York. .:../...... { 69,708 
. enforcement 
aeNarvland’ = ree ns. ukho { 69,714, 69,852 
. New York ....§ 69,632, 69,749, 69,782, 


69,787, 69,795, 69,801, 69,803 
69,824, 69,825, 69,829 


AO Iii opener Ge 5, ke oes J 69,658 
memennsylyatia seo e mo sop J 69,628 

. evidence of contract, New York... 
FG RIESE Oe { 69,633 


. existence of fair trade prices, allega- 
tions and proof, New York. ..{ 69,767 
. fair trader as competitor, Pennsyl- 
Nein ae ee ee eee  PenET OIE q 69,765 
. fine for violation of injunction stayed, 
News Moras. ..¢...tierbiake J 69,745 


. gasoline, Pennsylvania . .{ 69,821, 69,838 
. Hawaiian law, validity, effect of re- 
EMACLMICHLS ah onk ated ots patie J 69,797 
. identification of sales persons, suffi- 
Gency, New VOtk. = sslanah ase q 69,717 


. illegal sales by transferee, New York 
tS BON 2 a earn ee Ita oe { 69,688 


. injunction bond in federal court, re- 
covery of attorneys’ fees for over- 
throwing statute in South Carolina 
COMER a Se oe ehe sh Sean q 69,711 
. invoking act against nonsigner as 
changing existing dealership agree- 


ment, Pennsylvania,........... q 69,701 
. lack of sales by contracting dealer, 

Rents ylvaNias sees 2a: { 69,628 
. meeting competition as defense, New 

NY Tan ele ts a ek ee a { 69,602, 69,787 
. notice and acceptance of commodity 

as contract, Vinginia.......... { 69,858 


. notice of agreement, New York. { 69,602 
. nonsigner, injunction against, New 
Jersey” CI ONO TRIES PRS. : { 69,875 


. prescription drugs, Maryland. . 
. price discrimination as defense. .{ 69,632 
. proof of offending sale, New York. 69,812 
. proximity to non-fair trade areas, 


. suspension by consent decree... 
. tax, failure to collect, New York. .J 69,842 
. tax not included on sales slip, New 


. temporary injunction 


77,589 


Fair trade—continued 
. number of violations as defense, New 


WMorkaahiaire 122s hse, { 69,829 
.f 69,827 


IMiairy land ee o.c <5 a ereed eto { 69,852 


. relations between retailer and manu- 


facturer as defense, New York. .J 69,682 


. resale price fixing between competi- 


tors, effect of McGuire Act, Penn- 
sylvania oo SER AeA { 69,765 


. retail sales by fair trader, Penn- 


SY [Vaid «eye ss ADL J 69,788 


. sale at higher than stipulated prices, 


iGonnecticutite s5t.). sset. tL J 69,805 


. sufficiency of proof of offending 


Sales, New. sVorket soon oe { 69,755 


. suit by retailer, answer raising pos- 


sible defenses, Illinois........ { 69,883 
[69,709 


Non cee spear Rin ae OM, cee 2 ei tobe q 69,715 


. clear legal right to, New York. .J 69,825 
. continuance where constitutionality 


of law uncertain, Ohio...... { 69,876 
. denial for delay in bringing action, 
ING Wie Ot foo ee { 69,722 


. diligence in seeking, New York. 69,777 
. prior injunction obtained by an- 

other retailer, New York... 69,779 
. step-up in enforcement, New 


Y orkotirss Agtoigs. is pesos { 69,884 
. threatened loss of outlets as pres- 
ent injury, New York........ J 69,829 
. trading stamps 
Se Mar yilanile en 2 Sues oe e J 69,852 
MiNewseblanipshine 1 ae acne J 69,743 


. unclean hands defense, New York. . J 69,632 
. vertical price fixing, Hawaii... 
. violation, affidavit as proof, New 


7 69,797 


VM. Gigls Stags tqae aa orc arenas ae {J 69,828 

. violation by enforcing party as de- 
fense, New York ..... T 69,633, 69,693, 
69,750 


. violation by plaintiff, New York. .f 69,848 
. violations continuing, New York. .{ 69,803 
. who may establish fair trade prices, 


Neve Liaiipsiiness see. q 69,743 
. who may maintain suit 
Pre Niece ers \iresea.c chs inion ate. { 69,645 
. foreign corporation not trans- 
Acting DUSINeESS@a:020. 1th q 69,875 


77,590 


Fair trade—continued 
sNews Wonk. 2s anaitelonr te toads { 69,716 
. druggist against retailer... .{ 69,767 
. retailer, where manufacturer has 
not enforced agreements. .f| 69,693 
. widespread price cutting as defense, 


New York tisl.nent. oh owe 1 69,780 
False advertising 

. baldness, cures for...... { 69,615, 69,616, 

69,690 

, COOKGIAIVElsydon- mapiece aatae ole q 69,625 

. insurance*business?: .\<. :2271.. .4: J 69,660 
Federal Maritime Board 

. jurisdiction, conspiracy case... .{ 69,647 


Federal question 
. fair trade appeal, Maryland..... J 69,852 
Federal Trade Commission 
. cease and desist orders—see Cease 
and desist orders 
. complaint, continued use of ads after 


ISSUATICS 5 t SUIRT, . tangubc hake f 69,615 
. investigations 
. precomplaint antitrust investiga- 
HON SELA. ae, SAREE { 69,880 
. prior to filing of complaint... .f 69,666 
. investigative authority...-....,.. { 69,877 
. jurisdiction 
. misrepresentation under FTC Act 
ES et POON { 69,625 
SSEODECE TRG J dea eh ae Aka beet { 69,640 
» power; extent of. 175: J; { 69,615, 69,616 
. witnesses—see Witnesses 
Feld-Crawford Act—see Fair trade 
(New York) 
Fiduciary duty, breach of 
. jurisdiction of federal court..... J 69,885 
Fine, Sherman Act 
. change of fine, continuing con- 
Spiracy mand. .wisk. ea mete- ae { 69,772 


Foreign business activities and agree- 
ments 
. consent decree .......... { 69,849, 69,851 
. export and import control...... 1 69,655 


Foreign commerce 
. conspiracy, participation by domes- 


LIG’HTING “A, Bee. te res { 69,746 


Foreign corporations 
. failure to comply with “qualifica- 


TON bes StAUUtGH cm esther wate { 69,645 
faintrade, contracts. Maia ene. { 69,639 

. subpoena, immunity 
PeULCdLy anv itielapann ene 1 69,746 
. treaty with Netherlands...... { 69,746 


Foreign country, activities solely within 
» consent decreexastiivind. x». { 69,849, 69,851 


Fal 
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Foreign country, person in 


. interrogatories .....0.0.... { 69,680, 69,732 
Foreign instrumentality 
. immunity, antitrust actions ..... { 69,746 


Franchise—see Automobile dealers; Au- 
tomobile Dealer Franchise Act; Deal- 
ership ; 

Franchise agreements 

. partial specific performance, Sherman 
Act violations as defense..... { 69,794 
Fuel oil 
. price discrimination 

Furnishing of services and facilities— 

see Services and facilities, furnishing of 


pint pte 


Gasoline 
advertising price! .... #19. 0: 7 69,893 
. eligibility for antitrust exemption. . 69,821 
. fair trade, Pennsylvania. .f 69,821, 69,838 


. price discrimination 
. fuel included with truck rental. . 69,813 
. sales to distributors and consumer 


GHUGEOMGRS ccs comet hee are { 69,813 
Se (PICO? ANAT ir eae se pee J 69,893 
PRCONS DING Cygers eerie on te Bete te { 69,596 
. economic justification ........ { 69,619 
. interstate commerce affected. .f 69,893 
% Sales. below ‘cost. <<... geskre Wes: J 69,617 
Gifts E 
Nines ridcavwingwfor.. o- 5404-4000" { 69,793 
5, gtandiopelinomNtARietne o. 2ih« { 69,791 
Good will 
. protection by fair trade law 
“MEA waibedd .ealse fo, noes) { 69.797 
New: York—-—"70".t V5.2 {J 69,782 


Grand jury 
. criminal proceedings to obtain evi- 
dencesfor:civill suitigen. wort { 69,820 
. investigation of shipping industry. . J 69,746 
. subpoena in absence of grand jury 
BANSE Soe is ¥ Bend een a gee { 69,796 
. transcript, government’s use to re- 
fresh recollection of witness, de- 
fense request for transcript... 69,772 
Guaranteed sales 
Price discrimination, 220. aes een { 69,830 
Guarantees 
. required use of manufacturer’s. . 69,655 


aay ea 


Hair preparations 
. false advertising . .J 69,615, 69,616; 69,690 
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Harness racing association 
. group boycott and concerted refusal 
ORG Cobre eae rend sn RG.) cits geri { 69,761 


Hawaii Fair Trade Law—see Fair trade 


Hearings 
. witnesses—see Witnesses 


Historical data in pleadings 


. antitrust -Casesralacni. scalciveid wie. T 69,846 
Home diathermy device 
TO SenaU VGrtiGin awe a ee {7 69,601 
pone ps 


Illinois Fair Trade Act—see Fair trade 
Immunity of witness 
. indictment after delivery of sub- 
poenaed documents .......... { 69,893 


Importocontrel s.).... 6252. 2 7 69,655 
“ cofisent decree: co. 127, SES { 69,672 
Importation 
!-watches,’ conspiracy i) 00). 22. 1 69,655 
Indictment 
.. failure to identify co-conspirators. . 
Pm Ng tt, ros) eters SION As 1 69,893 
. sufficiency of allegations. ........ J 69,596 
Injunction 


. fair trade cases—see Fair trade 
. government antitrust action 
. against voting of acquired stock 
sia ts S25 RE crate re 1 69,744 
. agricultural cooperative, monop- 
Olistic. activities: ..e. —.. 2 1 69,694 
. discontinuance of urlawful prac- 
DUGG) A pond ale ec0Rt coer ok ER re { 69,800 
. mergers 20.8). Sasansdirieth 3 T 69,698 
. acquired and parent companies, 
joinder as parties defendant 
Wins geet ae eae ee CSA. 
Meniicerfixing ....:.......¢94oo oP 1 69,739 
. prior abandonment of unlawful 
PT ACtCCS) Meme gos. { 69,776, 69,784 
. intervention by private persons in 
government action . 7.0). 05. - 1 69,657 
. private antitrust actions . 
. antitrust counterclaim as basis for 
restraining suit in state court... 


pp R EE J 69,635 
_ distributorship termination, restraint 

Oe eens sere een { 69,758 
MrnterlOCULOby: Wau a iwieras aber { 69,814 


_ irreparable damage .. .{[ 69,837, 69,844 
_ lapse of time before filing. .. .] 69,837 


MEITROCITCATION  eoeten eee i ee € 69,731 
_ tentative proof lacking....... { 69,861 
_ threatened loss of income... : 69,768 


77,591 


Injunction—continued 
. when appropriately granted... .. J 69,658 
. Sales below cost, continuance pend- 
ing appeals?) sc: tai ehisies foc: {| 69,840 


Injury to competition—see Competition; 
Competitor 


Insurance business 
. aviation, investigation ..........§ 69,691 
. exempt from antitrust laws under 
McCarran-Ferguson Act, investi- 


gation by grand jury......... 7 69,691 
. false advestisinegsinga3-nstoc¢ «nec J 69,660 
~, mutual, concerted refusal to deal.. 
sited 5 ose SO ee J 69,832 
. State regulation as bar to FTC juris- 
UGH OM ener WAGE cskgcuctictas iabulicbes {| 69,660: 


Interlocking directorates 

. consent decree .... 5389.72 e iene 7 69,709 
Interlocutory appeals 

. “controlling question of law”... .{ 69,605 


“¢fiminal prosecution ......092 . 1 69,622 
Interrogatories 

. by defendant, to Department of Justice 

Regn teres SAO ST ree J 69,841 
facts related to general allegations 

OTe seers POM ANGIOS, DS VIR? 7 69,895 

. “inspection” in lieu of answer. .f 69,624 

. request for information......... { 69,624 

scope: ... AOWIHHa) S267 Nas 799 Ne T 69,732 


. scope of cross-interrogatories. . .f[ 69,769 


. trade secrets, effect of monopoly 
Charges! eile. JaRDEg oir te] 7 69,895 
Interstate commerce 
BeAtIOMteanhCCledss hatin arses sane 1 69,836 
foreign corpotations “7... .....<- { 69,639 
RESO TLC ue rs) aes J 69,596, 69,607, 69,893 
. local business restraints......... { 69,597 
. motion picture distribution.... . 69,836 
. ptice discrimination ..ct.2ne.is: 1 69,753 
. restraint of, complaints under Sher- 
man Act ..saushigedatuatere +. 69,721 
Interstate ‘Commerce Commission 
. inspection of documents........ { 69,631 
Investigations 


. FTC—see Federal Trade Commission 

. grand jury—see Grand jury 
Iowa Fair Trade Act—see Fair trade 
Irreparable injury 

_ threatened loss of income...... { 69,768 


—jJ— 
Jail sentence 
Medan ser tOvlliies ew iaeee oe J 69,695 


Japan, treaty with 
. subpoena, immunity 


TREI2 


Judges 
. petition to disqualify........... { 69,650 
Jurisdiction 
. government antitrust actions ; 
. dismissal of Sherman Act indict- 


TNETION Se Slt Ae: Ree { 69,802 
. federal court of appeals....... { 69,880 
. grand jury, shipping industry in- 

Westication Ay eaieor tana { 69,746 


. out-of-state corporation transact- 
ineubusiiessy) seis aes e { 69,836 

. subsidiary of out-of-state corpora- 
tion, extra-territorial service on 


parent 1650 tek Passer te { 69,833° 


. private antitrust actions 
. appellate courts, dismissal as to 
selected defendants ........ q 69,814 
. breach of fiduciary duty...... { 69,855 
. conspiracy case 
. Federal Maritime Board... .{ 69,647 
. Massachusetts Supreme Judicial 
Court? “..).0. Redderaseeia. tee { 69,647 


. damage action 

. appellate court 
. . federal courts 
. deposition to determine......f 69,786 
. dissolved corporation ........ 1 69,856 
. federal court 
. federal court v. ICC, railroads’ 

concerted rate reduction... .f 69,747 

. federal-question jurisdiction ..f 69,630 
. former agents 2Gahke ois lense. - { 69,786 
. individual defendant outside court’s 


UUnISdICHOn to) a eee { 69,864 
. jurisdiction over defendants lack- 

SHetORt ben a ahs ne ai. 5 UE 2) MON MONE { 69,751 
BRD TOT pLeSeN Ce, My. SURES. ac ace 1 69,786 
. State court, federal law....... { 69,799 


Jury 
. Instructions to 


. accomplice testimony ........ { 69,772 
. circumstantial evidence ....... 69,772 
PACONTUSitigwMatire Olan yan ey T 69,823. 
Tin ScmOttaCtin sacl. aes, sete 7 69,823 


> 
Labeling, textile 
. textile—see Textile fiber labeling 
. wool—see Wool products labeling 
Labor unions 
. activities not exempted under anti- 
trustlawSmtrieetheer cc ence {| 69,629 
HOTS: see erate ee te ae { 69,706 


. boycott for refusal to deal with non- 
members 


Jud 
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Labor unions—continued 
. city ordinance requiring union label 


SS Re eee): J 69,674 
. combination with nonlabor groups 

TS IRON Se os 7 69,596 
. conspiracy with competitor..... 1 69,862 


. conspiring to prevent sale of pre- 
packaged meéatineoie Geran 1 69,597 


. contract provisions implementing price 


fixinee CreCmien tee ase ee eee 7 69,893 
. misrepresentation suit ......... { 69,642 
) payments. tOn Ollicials. 5 = sear {J 69,802 
. state antitrust laws, conflict with 

federal labor laws... . 22.05% { 69,718 
subpoenane: necorndsm. 6 oor { 69,798 


Lease, cancellation of 


. tying arrangement, for failure to 


abide. Dy... - saiearerioot. peaeee { 69,771 
Loss of income 
SHMUNCHIVE: Teheh —).50 wae: ere 1 69,768 


Losses 

. “more substantial cause” rule. ..{f 69,736 
Lotteries 

. injunctive relief, Minnesota Unfair 


a matie. Practices A cto. =a ae { 69,790 
Lottery devices 
salu CaAgOLily ace eee 7 69.863 


. interstate commerce 


USC te. oe etch a eae eee { 69,863 
ae) 
Machinery 
. excessive charges passed on to cus- 
ROMUOT Ge ek ft, ae { 69,754 
Magazine distributors 
. severance and separate trial... .§ 69,604 
. tidtinbsalesr . aetheq. 28 . TADRIOE - { 69,724 
Magazine subscription service 
““retund policy... cn. ee J 69,890 


. Sale of unauthorized subscriptions 


At APRS OME IP, SOU Te ay { 69,890 
solicitors, responsibility for actions 
OM oon ei BO ea J 69,890 


Markets, allocation of—see Allocation 
of markets or customers 

Maryland Fair Trade Act—see Fair trade 

McGuire Act 


. application to agreements between 
GOMPCtILOLS, aoe aes eerie { 69,765 


Meat packers 
. meat and grocery interests, consent 


GETEE) 5 ca. cor ee aac { 69,871 
Meat sales 
. conspiracy to restrict hours..... J 69,597 
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Medical testimony 


. Confietignchoseat.cucilan. octets . 2 J 69,894 
Meeting competition 

7 taltetradesdetenses. et ee { 69,787 

. price discrimination defense ... . J 69,830 


. price reduction, defense for..... { 69,609 


Merger 
. action against corporation dissolved 
by eee Snes en i ee { 69,687 


. action attacking, joinder of acquired 
and parent companies as parties 


defendan tig ees eas ee { 69,700 

. temporary restraining order..... J 69,698 
Metal 

. watch cases, disclosure......... q 69,815 


Miller-Tydings Act 
. permissive provision of consent de- 
Cee ee On: ent. { 69,760 
Minnesota 
. Fair Trade Act—see Fair trade 
. Unfair Trade Practices Act—see Sales 


below cost 
Misrepresentation 
& baldness, cure for... { 69,615, 69,616, 
69,690 
TN DOO SG PRE Sete ne eae. acy eee J 69,640 
MIGOGKEFALVCE | sc aboee te kes 1 69,625 
. customers specially selected..... { 69,684 
. deception by implication ....... J 69,894 
. FTC order to stop, scope and terms 
ee Ae er ee ee 1 69,894 
Pee dior at Sie ic Reals a eee {| 69,649 
. newspaper, endorsement by labor 
UNTOM. Soe. HAS OOS, PaRIe 69,642 
. responsibility for actions of solici- 
HOLS So oaks Ea { 69,890 
. “stop” as effective for “all” situa- 
RIONS | 5. PRO! . PANOTS 279 J 69,894 
Merwatclies:.%... Seen. Fe IBY { 69,618 
Monopolies—see also Combinations and 
conspiracies 
. agricultural cooperatives. . . | 69,694, 69,823 


. . injunctive relief J 69,694. 
_ cancellation of TV network affiia- 
tion and purchase of competitor 


ey eae AAAS? SE, B99TUT ue q 69,845 
. concerted refusal to deal ....... { 69,761 
mrconsent decree ssa c.0c60 000 OT q 69,860 
. conspiracy to monopolize 
. , exclusive auto franchise...... q 69,644 
. . production of documents..... q 69,638 


. corporate officer, participation. . J 69,734 
cross-licensing to avoid infringement 
claims 7 69,853 
defensive price discrimination. . . ] 69,862 
. exclusion from trade, hostile public- 
ity by 3rd party technique... .{[ 69,736 


77,593 


Monopolies—continued 
. express agreement, requirement for 
CHI GI Merten Wc. sapere athe Soh { 69,689 
. foreign activities and agreements. . 
2 eee Eee cee tae ak J 69,849, 69,851 
. formidable competitors ......... 1 69,784 
. group boycott 
. intent, requirement for action... 69,689 
. interrogatories, sales and price in- 
formation as trade secrets... . J 69,895 
. knowledge and approval of associa- 
tions’ unlawful activity, necessity 


OLSON tet ri tras a teens J 69,736 
. natural monopoly area.......... 1 69,862 
PUILO WRU GUISE Is aera Mig cera ee eee { 69,784 
. Newspaper publishers .......... J 69,862 
2 Patentalicensines oe .s9e. 2. ae J 69,784 
. . license-back provisions....... 7 69,853 
. patents, additional listed on product 

2 RE a Oe ore en ects J 69,854 
PEphIiCesaxing sverticalers =). yee { 69,733 
. railroads, conspiratorial rate cut- 

ib LOU Se UR MOaan spe AE 2 eh ite { 69,736 
Metlisa toed eale ire afc J 69,733, 69,845 
Snelevant market ert...) akewe { 69,689 
PeLelEVATILMLCTINt Of Vaan ne { 69,689 
..€equirements for action ....... J 69,689 


. supplier’s appointment of manufac- 
turer as exclusive sales agent. .f 69,689 


. TV network cancellation of affilia- 


HOM wero Tit Me ee eee ee {| 69,845 
. TV network programming ..... 7 69,845 
. threats to introduce competition. . J 69,784 
. tie-in sales of magazines ...... q 69,724 
— Vetticalminter tation erat om ae. q 69,784 


. wrongful intent, necessity of ../ 69,862 


Mootness 
. dismissal of action for ........ J 69,800 
. withdrawal from management. .J 69,836 


Motion picture distribution 
*.block booking, legality suz.tas: J 69,703 
. discrimination against exhibitor. .f 69,768 
. foreign films, consent decree. ..f| 69,683 


Sintsistate eye cenic ccreeae tears { 69,836 
. personal solicitation of local busi- 

TESS Te VClIOtes tle 4 ohide kt aaa: ¥ 69,703 
. television 


. agreement for distribution... { 69,766 
. block booking, legality... 69,757, 69,869 
PrexClulsiven MCENSIME. .0 in. cee { 69,598 
. treble damage antitrust suit... .{ 69,613 


Motor vehicle renting and leasing company 
. acquisitions, prohibition ....... { 69,762 
. concession agreements, prohibition. 


Merwe. OS, SO). Te Bae. Are q 69,762 
. noncompetitive covenants, prohibi- 
HONMSee se omens aad s oat J 69,762 


Mot 


77,594 


Music composers, authors and publishers 
. advance. antitrust, purposes of con-) 


sent decree . 
Music publishing industry 
. civil suit for injunctive relief... 69,657 
—N— ‘ 
Netherlands, treaty with 
PStibpoeia. IimilUimity ri fae nee q 69,746 


New Hampshire. Fair Trade Act—see 
Fair trade 

New Jersey Fair Trade Act—see Fair 
trade 


New York Fair Trade’ Act—see Fair 


trade 

Newspapers 

.. MoNopoly!® NaiAu, -LAOT, DB, 238 { 69,862 

. severance and separate trial... .f 69,604 

Nolo contendere pleas 

ate SeMLeNnCesh (ea he een ee eas 7 69,695 

ATatiihesatl GC akerkeCe eeaae ate ieee 7 69,695 

_ rejection based on seriousness of 
CHAreess ica ee ee { 69,699 

Nonresident co-conspirators 

Se JULiSiCtOflweewreeh icra. et oe q 69,836 

North Carolina antitrust laws — see 


Antitrust laws, state 


ne Ge 


Ohio Fair Trade Act—see Fair trade 
Oil companies 
. foreign activities and agreements. . 


SR isnt i.e 56 ee Ae J 69,849, 69,851 


Oral settlement agreements 


. enforceability, Pennsylvania ...{ 69,855 
Oranges 

. combinations and conspiracies. .] 69,823 

\. relevant imarketinost: mciload. & { 69,823 


Out-of-state corporation 
. wholly-owned subsidiary, extra-ter- 


ritorial service on parent .... .f[ 69,833 
—P— 
Patents 

. additional patents listed on product 
ge aN, MAESTNE sated Roxb. 2 beets J 69,854 

. cross-licensing to avoid infringement 
CLAIMS yp come ce Rene es atten ene 1 69,853 

. infringement 

. credible evidence to contrary. . J 69,888 
. Interropateries (3718S eis es J 69,895 
Ory: “trial ws aaa tecth ae enea { 69,600 

. substantial evidence to contrary. . 
AAI 2 0.0 3 a AR ER { 69,889 


Mus 


ein asia 2 69,612. 
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Patents—continued iteies 
- lease only policy for sonpatedted 


ACCESSOLY- 35 4ny dap ateaer anno 09,894 
. license-back provisions >... .. erie. 4 69,853 
z manufacturer’ s lease of equipment 

for patented. process... ....5,....-{; 69,853 
. multiple price fixing licenses . 7 69,843 


. restriction on. use of infringing prod- 
Get cect ine SOPORReE nee EE 7 69,854 


tying arrangements 


Penpgyiginia Fair Trade Act—see Fair 
trade 


Pennsylvania Tort Contribution. Act 


. CamMmaeen She ee nae een anes { 69,623 
Pharmaceutical products 

aboycotts (2)0 03.02... . 494 2amiovt 7 69,611 
Plastering industry 

MTTONOPOlY Aa PPS Ae een eee q 69,629 


Pleading—see also Nolo contendere pleas 


. antitrest cases! WE sk eee 7 69,817 
Sinistorical-datay > eee J 69,846 
Premiums 
. agreement between dealers not to 
we Gest het’: SPin ates. See { 69,893 


Pretrial procedures 
. stipulation as to disposition of re- 
a tedinGas@onte 5 os ae eee { 69,818 
Price cutting . 
. meeting competition as a eae { 69,609 
’ widespread price cutting as defense 
tN Srna eee ii A J 69,780 
Price discrimination 
. brokerage commissions—see Broker- 
age commissions 


Cbugden.of proof <1. .........08 J 69,813 
. buyers’ group as co-op ........ { 69,712 
. buyers’ groups formed ........ q 69,712 
. computation of discount ....... { 69,813 


. consent decree, export and import ., 

COMLT OL. 8 cee cimere reat sieke Seeerae { 69,763 
. consignment deliveries ........ { 69,822 
. cost justified allowances, application 


tovother purchases: 4... erst. 1 69,813 
. Gustomand trades practice jn. .<. J 69,753 
. cutting prices in certain areas. .{ 69,609 
. damages, burden of proof ...... 7 69,813 
Sidetensive © \ ris MNEs, secnk. 4aas 1 69,862 
discriminator in interstate commerce 
hes. dunt, onttiomen?: -oiee caweedtos T 69,753 
. distributors and consumer customers, 
SALESELO Si tit an ney cnan there . 7 69,813 
. doubt as to cause of injury,..... {| 69,710 
. evidence, books and records dated 
after cutoff date i). soi.g svi. J 69,819 
. furnishing display cabinets ..... { 69,822 


-. refund of ‘purchase price... .. J 69,83C 
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Price discrimination—continued - 
5 guaranteed sales 
. injury to competition Maat, J 69,813 
. failure ‘to sell in complainant’s ter-. 
BFILOrY: fs estas iss. MO 10g 69,813 
. local price cutting, absence of ‘price 
difference between competing pur- 


Schasers *b, WOM sqiiuiy | watts { 69,737 | 
meeting competition..... J 69,753, 69,822 
69,830 | 
fiprimary level... ...... 2a7giah 24 1 69,609 


. purchase*allegations 1:99. 207 J: J 69,607 

. relationship between parties involved 
POG? 1a LeRs.. Gonorel Assy 1 69,644 

. repair and service facilities, discrim- 
ination between distributors by 


MalofActirertoliuiet | ig wee 7 69,707 


eh aa ee 69, 

. termination of distributorship for 
failure to maintain resale prices. 

. transportation allowance as part of 
discount ..§ 69,813 

. treble damage action 

.. Wisconsin Dairy Products 
Discrimination Law .. 


Price 


Price fixing 
. automobiles 
. calcium chloride 
. circumstantial evidence 
. competitor as exclusive agent _. 
. consent decrees ...... § 69,655, 69,672, 
69,709, 69,739, 69,764, 
69,835, 69,878, 69,891 

. creation and circulation of price list 

among competing auto retailers. . 


Jy bWeg? Be een ee J 69,726 
. defendant’s size and sales volume, 

ROI SValGyie were: 2 32 ee ee q 69,772 
. discontinuance of practice...... 7 69,611 
. economic causation of price simi- 

Lat tay ame Soc) Ss ove ere ee q 69,772 
. economic justification ........: 7 69,619 


. export-import control, consent de- 
CHD. us OG T 69,763 
. films for television, agreement for 
GISHHIDUHON A Qoeve ht aestse sae { 69,766 
RESAGONING wees oi dems atteS { 69,596, 69,893 
weecortaphic areas 2... ...,.. ioe: {| 69,772 


. interstate commerce affected . a all 69,893 
. labor union contract provisions 1m- 
plementing price fixing, agreement 


SOR ole, aime ives { 69,893 
PENS EY Meee ctalcr serena 0, AE OTR TONLE { 69,836 | 
. motives of conspirators as defense. . 


7 69,596 


Cnetat chet eiteme™utietiers> a *sseh el cetams «oe ts Mnmalge 


69,606 | 
~ | 69,707 


J 69,816 © 
. J 69,646, 69,867 | 


77,595 


Price fixing—continued ehsorlisAl 


. patent infringement ©. 10.000... 69,843 

» proof of. conspiracy. .o.2..2 225. 7 69,619 

resale price. fixing. ..:.. { 69,611, 69,643, 

69, 3 
. between competitors, McGuire and - 

Pennsylvania Fair Trade Acts. 

x Picea cet the oma oes T 69, 765 
CoOnsentedecrees ts met gy ate { 69,760 
doubt as to nature of agreement 

Sache Cosa eee ee eset AO oe 7 69,710 

. sale. at, higher than _ stipulated 
DIT COS ph coke ies eae ee a { 69,805 
. Swiss watches G!. zislsestodv: Jo q 69,655 
. vertical 
. by “monopolist- ....-..dfae-n. { 69,733 
. .- Hawai Pair TradeAct .\san 1 69,797 
Price information, dissemination of 
. consent decree nuiinn simvng jo. J 69,739 


Printing supply company 
Peconsent decree .......... e820 AI 69,709 


Private actions 


. documents, relevancy ..030: 2: 7 69,756 
eeInLeIIOCULOLY, appeals 1... q 69,605 
interstate commerce 0 ke J 69,607 
. jurisdiction of federal courts .... 69,606 
jury? trale righ tof oyi lied q 69,600 
. severance and separate trials ...{ 69,604 

tolling statute application ..... { 69,603 


Privileged information 
. memoranda on interview of prospec- 


tive’ withess* Or Sis SiO won, J 69,785 

. requirement by PTC .....0. 2... 69,685 
Promotional allowances 

. brokerage commissions ........ q 69,781 
Public injury 

. boycotts, absence of proof ..... 69,644 
. complaints under Sherman Act. .§ 69,721 
| tlecessaty=-averinents: -....0. .. { 69,758 
. Sherman Act indictment ...... J 69,802 
Publishing information 

MTUNCMoOnmagainist ee nne ee 7 69,655 
Punchboards 

5 MIAN Cs eR OKONT? Gk A BEN oem Rea See J 69,863 
. third party adaptation to unlawful 

WSC SA skeen er eee J 69,863 

Push cards 

. interstate commerce ..-........ { 69,834 

pe 

Radio broadcasting 

. competitive filing for license, ... 69,847 


. loss of advertising due to restrictive 
PrACtiCeS ....,..0. FINI, ONFTAMUL { 69,831 


Rad 
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Railroads 

. conspiratorial rate cutting...... { 69,736 

_ rate fixing conspiracy, damages. . {| 69,872 

. rate reduction, jurisdiction of fed- 
er aleCOUrt Vere © Cree are een ae J 69,747 


Refusal to deal 
_ consent decree ...{ 69,709, 69,739, 69,882 


_ export and import control... .{ 69,763 


. harness racing association...... { 69,761 
= ASEAN GOROYCIBONROS oleae oie dinky aah & { 69,823 
Sai UStiLCatiOnie: eae teens eae { 69,823 
PeIONON Olvera eer eee { 69,733, 69,845 


. mutual insurance, rule of reason. . {| 69,832 
. use of wholesalers to boycott non- 
complyinewnretaillers) pos. cee { 69,611 


Refusal to sell 
. customer’s pricing or sales policies, 


DeCallsegOmtetewbanls - ratte eie ts { 69,655 
Release of private antitrust claim 
BECOSCONnSDInatonL cm hia lG meee { 69,713 


Relevant market 
. California oranges and juice... .§ 69,823 
. feature films for television exhibi- 
tion v. all forms of television pro- 
Srammine wWiuavetialweeey sc J 69,766 


Restraint of trade 
. competitive filing of broadcaster’s 

licensesapplicationge wae { 69,847 

. doctrine of ancillary restraints. .[ 69,766 

5 FOROS wae Gee. ec sence { 69,802 

Dei er ObereASO lee eet ie aera { 69,597 
. TV network affiliation, cancellation 


BO es ex ee GEMS oP te oe ee J 69,845 
Restriction of distribution 
ae CONSent deCheCee. a1. e amma q 69,655 
Retrial 
. discovery of new evidence...... { 69,702 
Return privilege on sales 
Me piice diSChiMminatone 4 wa see 7 69,830 
eal 
Sale control 
FP CONSE LeCOCLECa an Geminis iaeenee | 69,655 


. export and import control...... {| 69,763 
Sales below cost 

. Colorado Unfair Practices Act. .] 69,617 

. consent decree 


. ‘Minnesota Unfair Trade Practices 


Act 

. continuance of injunction pending 
ADDCALIE. jeunes. een OOS 0 

. failure to request list price... .] 69,790 

, Sitts} treeldrawingae yews aan q 69,793 

. grand opening gifts.......... q 69,791 

. hardship as defense..»...... {| 69,809 

ePinitiictive relief ws... mee {| 69,790 


Rai 
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Sales below cost—continued: 
. Minnesota Unfair Trade Practices 
Act—continued 
. injury to competitor or to com- 


PEUTHOMIN,. ernst eee { 69,809 
. intent or effect as prerequisite to 

violationuas. asautadtl.oacaset T 69,886 
. meeting competition as defense 

PRE Fl eeilisaas- wee { 69,809 


. meeting competitor’s illegal price 
as defense =... .3n: T 69,663, 69,664 


. need for economic survival as de- 


fense cAlsaac. uasveiad: oscars: 1 69,663 
. nonenforcement against competi- 

torsiassidéferisesies«« doen ox { 69,809 
sestatutorymatkupsanrsd: .20%!: {J 69,809 


. temporary injunction, requirements 


foran seeburldentasso se 4 J 69,886 
Sentences 
_ jaiidangeronsitoitie-t anew 7 69,695 


Service of process 
. out-of-state corporate defendant. .J§ 69,836 


Services and facilities, furnishing of 


ReGliSs  ACtiON = ate ee eee { 69,662 
effect on absentees........... { 69,662 
sudisplayrtcabinets, 96 oo-ca0 ot eee oe { 69,822 
. refund of purchase price...... { 69,830 
“spurious class action... ace { 69,662 
Sham bidding 
PRGISGriminatiOnma sete fe eee { 69,768 


Sherman Act, complaints under 
. necessity for alleging public injury 
{ 69,721 


Shipping industry 
. conspiracy, commerce between foreign 
nations, participation by domestic 
ATMS: peas . Lorre ese Shae { 69,746 


Shoe machinery 
. excessive costs resulting from anti- 


trust violationster eae Se { 69,614 
Solicitors 
. responsibility for actions of..... { 69,890 


South Carolina Fair Trade Act—see 
Fair trade 

Statute of limitations 
. private action under Clayton Act 


POGonmeetiout, (ec .ne eee { 69,808 
FOMiUssouriy ¢-. 25h, Re EL { 69,670 
eONiew. Yorkin gone Gane J 69,692, 69,813 
“North! Carolinmeykiee teu 4 T 69,696 
JIOMONRA Brien, Core ee J 69,816, 69,830 
weRennsylyanta Seen. e ee 69,610, 69,775 
POSTS PENSION: Meh cn Meee a Ae { 69,653 
. tolling, application to “named 
parties” Bastia ete oc = 1 69,653 
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Statute of limitations—continued 
. tolling during pending of govern- 
ment suit 
. retroactive construction of 1955 
amendment to Clayton Act. .J 69,603 
Stock, acquisitions of—see Acquisitions 
of stock or assets 


Subpoena 
.census of manufacturers........ { 69,880 
wdecrendantis accolmtantiy.- 54... { 69,661 
MER 
MRISSUATICEMD YA te Re { 69,877 
EUSCODE ew 6 each ds ORR. { 69,877 
. foreign firms, in shipping industry 
fAMESHO ATION -.-.6 «ps. over MONE { 69,746 
. grand jury proceedings, jury not in 
SESSIONS Poe he tee eae eee { 69,796 
. hearing examiner’s subpoena duces 
tecum 


. court’s power to modify adminis- 
trative subpoena .......... { 69,740 
. enforcement in district court. .§ 69,740 


. Interstate Commerce Commission 
<9 eee eC Ee ope ag ss 7 69,631 
reasonableness of demand...... { 69,783 
. union membership records..... { 69,798 


Summary judgment 
. basis, decision of governmental agency 


a6 Soa ee eae J 69,634 
. discontinuance of unlawful practice 
ee ah ed Et en Se re eee ie Fe) 7 69,800 
, ISSO NERS Se ae ae { 69,613 
5. etre CTR ee een to ere ee eee { 69,626 
eaptiblic interest issuesi..<¢ +-4da5. { 69,598 
macuinimatya Genial rie ee ee {J 69,609 
Swiss watches 
BECOnSentEGeChee: = apna cece { 69,655 
ACO MRUIL ACY: ies, we aye k ca eae t 7 69,655 
. eross interrogatories, scope..... { 69,769 
. interrogatories 
. person in foreign country.....{ 69,680 
MESCODCR ig nce ear alte { 69,732 
PEtiichepresentatiOla .s.2.452 0506 { 69,618 
. request for admission of genuine- 
HESSmOL documents... a1. 42 { 69,669 
. request for admissions of fact... . | 69,668 
. restraint on replacement of parts. . 
I Sr eran ohn aie 7 69,655 
. suit for injunctive relief........ { 69,654 
aay ae 
Taxes 
matarliinestol COllect;o., se e-em { 69,842 
. inclusion on sales slips, fair trade 
PARC HONE ita. A 5 ow wives os { 69,715 


Television, motion pictures for—see Mo- 
tion picture distribution 


Television network 
. damagesto affiliateuuenseih ome ceo: {| 69,845 
. monopoly 
Temporary injunction—see Injunction 
Testimony—see also Evidence 
. accomplice testimony, instructions to 
jury Be hag fo EEE { 69,772 
. exhibits v. oral business testimony 


Texas antitrust laws—see Antitrust 


laws, state 
Textile fiber labeling 
. evidence as to procedural irregu- 
NATE CS atin eee ere cies a eter Coe T 69,636 


Panjury, 1o.mantutacturer...) 4905 T 69,636 
DOL MOSICehib Gtee = bee oun J 69,637 
PEAY Olt pay Bi ee Ae ee { 69,637 
Theater 
. construction, consent decree modifi- 
OSI KONG US Get “hues Acai a en ma 4 Reet { 69,865 
amare. Git wn thes etaie soit { 69,638 
Tie-in sales 
. magazine distribution .......... J 69,724 


Trade associations 
. by-laws, incorporation of consent de- 

cree’s prohibitions { 69,621 

. consent decrees . .f 69,878, 69,891, 69,892 


SE CONSPITACY eee one a ee 1 69,655 
. membership requirements ...... { 69,621 
. practices enjoined 
. publishing information ....... f 69,655 
. required use of identification sys- 
aa bgetes. certecnes 8 RPE oN iy Pre 7 69,655 
Trade names 
. misrepresentationo|. auqrd!.»:! 1 69,625 
Trade secrets 
. interrogatories seeking ........ { 69,895 


Trading stamps 
. agreement between dealers not to 
use { 69,893 


. bonus stamps, Minnesota Unfair Trade 


TACHI CCSHEACtIEN. at ann eae J 69,792 
. Maryland Fair Trade Act......] 69,852 
. Minnesota Unfair Trade Practices 
EN CLPEEE tot < Aye { 69,790 
. New Hampshire Fair Trade Act.. 
{ 69,743 


Trade-marks 
. licensee bound by consent decree. . 
2 Orb Ee OE ee Con ae q 69,739 
. licensing others to manufacture, quality 
controls required of trade-mark 
ONS og eh ay eee ean eae { 69,739 


Tra 


7TF,598 


Transportation allowances 
. inclusion in discount, price discrimi- 


HALTOM. CASE. nea. .an Ginny tO { 69,813 
Trials 
jury trial .Sachteot nele-sesaory { 69,600 


. public feeling 


Tying arrangements 
. condition imposed by non-seller of 


ted=li pro GUCtSmmre rene eisee { 69,771 
S consent. decreeinoa .nuis wel. it. { 69,709 
' goodspand. SetmaceSanp). .qeqevhetee { 69,784 
PL ESAEVA ee nee { 69,771, 69,784 
. . unique circumstances ........ 1 69,784 
s SpatentSs. atc ek eer ae ee { 69,8. 
mee fe 


Unfair practices acts—see also Sales 
below cost 
. bonus trading stamps, Minnesota. . 
AAR 5 RN oc dh oa oh Bk Sr { 69,792 
. constitutionality, Colorado ..... { 69,617 
. gifts, free drawing for, Minnesota 


ees a 2st I ta eRe Ae J 69,793 


lotteries, Minnesota .......... Ff 69,790: 
. trading stamps, Minnesota...... { 69,790 
Uniforms 

. “custom-tailored” v. “custom-made” 

POS i pA ec ers iliac 69,656 


Unions—see Labor unions 


Hash § Ali 


Valentine Act—see Fair trade (Ohio) 
Venue 
. dissolved corporation .......... 1 69,856 
. licensed out-of-state distiller oper- 
ating through local distributor. . 
Be aS sc: SRR ose T 69,697 


Tra 
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Venue—continued 
. nonresident co-conspirators, local de- 


fendantsn ene... ose Meee { 69,836 
. personal solicitation of local busi- 

TESS nnn ae te ce { 69,703 
. subsidiary of out-of-state corporation 

sic Nihavsko. Wot Ge eee ae nee T 69,833 
. transfer of antimerger action to 

ANOtMer CISELiCth ns. etn ire { 69,665 
. treble damage actions under Clayton 

Avotles <ceheaig. aore ae Bee 1 69,659 

Vertical integration 

. injunctive relief. (ie. 1). anni &: { 69,784 
‘menopoly -... ..- -.c AeOMEeHR T 69,784 


Virginia Fair Trade Act—see Fair trade 


aA ee 
Watch cases 
. metal, disclosure of...:........ 1 69,815 
Watches—see Swiss watches 
Walbone Part Act co anaes { 69,644 


Wisconsin Dairy Products Price Dis- 
crimination Law 


. Constitutionalitysanceu-iey see ees 1 69,646 
Witnesses 
. FTC hearing 
. alleged statement, denial of access 
ha Sa Be Oe T 69,684 
. limited cross-examination ....f 69,684 
. refusal of testimony.......... { 69,684 


. immunity, indictment after delivery 
of subpoenaed documents... .f 69,893 


Wool products labeling 
. remedy for violation of act...... T 69,868 


. variance in testing techniques. . .J 69,868 


